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PKEFACE 

TO  THE  FIFTH  EDITION 


Since  the  publication  of  the  last  edition  of  this  Work  in 
1 846,  several  cases  in  connexion  with  the  Law  of  Copyholds 
have  been  decided,  and  the  Copyhold  Acts  of  1852  and  1858 
have  been  passed,  to  which  cases  and  acts  references  have 
been  made  in  the  present  edition  as  occasion  required. 

The  last  edition  of  the  Work  was  comprised  in  two  volumes : 
but  the  Editor,  thinking  it  both  desirable  and  practicable  to 
compress  the  subject-matter  into  one  volume,  has  omitted  in 
the  present  edition  such  portions  of  the  first  volume  of  the 
former  one  as  he  considered  might  be  well  dispensed  with, 
particularly  the  chapter  on  Customary  Plaints. 

The  contents  of  the  second  volume  of  the  last  edition  con- 
sisted of  chapters  on  Customary  Freeholds,  Ancient  Demesne, 
and  the  Jurisdiction  of  Courts  Baron  and  Courts  Leet.  The 
greater  part  of  these  contents  has  been  retained  in  the  pre- 
sent edition,  such  only  having  been  omitted  as  were  thought 
unnecessary. 

To  the  second  volume  of  the  fourth  edition  there  was 

attached  an  Appendix,  containing  Rules  for  holding  Courts, 
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IV  PREFACE  TO  THE  FIFTH  EDITION. 

Precedents  of  Court  Rolls,  Copyhold  Assurances,  &c.,  and 
Extracts  from  Acts  of  Parliament  relating  to  Copyholds; 
but  the  Editor,  being  aware  that  the  price  of  the  Work  would 
have  been  considerably  enhanced  by  the  retention  of  the 
Appendix  referred  to,  which  would  have  rendered  a  second 
volume  necessary,  and  considering  that  the  information  which 
the  Appendix  afforded  is  readily  obtainable  from  other  sources 
at  the  command  of  most  practitioners,  has  deemed  it  better  to 
withdraw  it  altogether  from  the  present  edition. 
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ADDENDA. 


"The  Xhthtrritiei  and  Colleges  Estates  Extensim  Jet,  I860.'*— Sect.  4  of  the  aboTe  act 
provided,  that  when  a  manor  belonging  to  any  of  the  univenities  of  Oxford,  Cambridge 
and  Durham,  or  any  college  therein,  &c.,  was  held  on  lease  for  livei  or  yean,  the  univenity 
or  college  entitled  to  such  manor  in  reveruon,  and  the  lessee  thereof,  were  jointly  to  eon- 
idtiite  the  lord  of  sach  manor  within  the  meaning  of  the  Copyhold  Acts ;  and  all  monies 
payable  to  the  lord  of  such  manor  nnder  the  acts  were  to  be  dealt  with  in  manner  directed 
by  sect.  39  of  the  Copyhold  Act,  1852,  or  sect.  16  of  the  Copyhold  Act,  1858,  until  the  time 
when  the  reversionary  interest  of  such  university  or  college  in  the  manorial  rights  of  the 
manor  would,  if  the  same  had  not  been  extinguished,  have  come  into  possession,  when  the 
consideration  monies  or  the  security  thereof  were  to  be  paid  or  transferred  to  the  copyhold 
commissioners  to  the  account  of  the  university  or  college  entitled  thereto,  and  applied  in 
the  same  manner  as  enfiranchisement  monies  under  sect.  6  of  the  Universities  and  Colleges 
Estates  Act,  1858. 

With  reference  to  the  above  acts,  the  following  case  arose.  In  1858,  a  lease  was 
granted  by  a  college  of  a  manor,  and  all  lands,  tenements  and  other  appurtenances  thereto 
belonging,  except  courts  leet,  courts  baron  and  copyhold  or  customary  courts,  and  all  per- 
^nintes  of  courts,  fines  of  all  copyholders,  amercements,  escheats,  and  all  profits  and 
emnmodities  at  any  time  growing  or  arising  by  virtue  of  the  privileges  of  the  college. 
A  sum  having  been  paid  into  the  bank  to  the  credit  of  the  copyhold  commissioners 
onder  the  Copyhold  Acts  and  the  Universities  and  Colleges  Estates  Extension  Act, 
1860,  for  the  enfranchisement  of  copyholds  held  of  the  manor,  a  question  arose  whether 
the  lessees  were  entitled  to  any  part  of  that  portion  of  the  enfranchisement  money  awarded 
in  respect  of  the  lord's  interest  in  forfeitures.  It  was  proved  that,  in  calculating  the 
amount  of  the  renewal  fine  on  the  granting  of  the  lease,  the  manorial  rights  excepted  out 
of  the  lease  were  not  taken  into  consideration,  and  that  the  college  had  been  in  the  habit 
of  taking  from  the  tenants  of  the  manor  pecuniary  considerations  for  the  waiver  of  forfei* 
tares,  snd  for  granting  licences  to  do  acts  which  would  otherwise  have  created  forfeitures; 
and  under  this  state  of  things  it  was  held,  both  upon  the  construction  of  the  lease  and  upon 
the  eridence  as  to  the  calculation  of  the  fine  and  as  to  the  usage,  that  the  forfeitures  wera 
excepted  out  of  the  lease.    (Ex  parte  Deane,  Weekly  Notes  (1867),  229). 

Outomarjf  Descent. — Where  the  custom  was  stated  in  a  presentment  of  the  homage  in  the 
following  words — **  all  lands  within  the  manor  for  the  first  descent  only  next  after  a  sur- 
render descend  to  the  eldest  son,  but  no  longer  without  a  new  surrender ;  and,  if  there  be 
no  tmrender  to  carry  it  to  the  eldest  son,  then  upon  every  decease  all  such  lands,  accord- 
ing to  the  custom  of  the  said  manor,  are  descendible,  and  by  the  said  custom  ought  to 
descend,  to  the  youngest  son ;  and  if  no  son  to  the  daughters  as  co-heirs ;  and  if  no  lawful 
iune,  ion  or  dat^hter,  then  to  the  youngest  brother  of  the  deceased  party;  and,  if  no 
brother  or  sister,  then  to  the  youngest  kinsman  or  kinswoman ;  and  never  to  the  eldest  son 
without  a  surrender ;" — upon  the  question  whether  the  eldest  or  youngest  of  two  sons  was 
entitled  to  the  property  in  question,  the  M.  R.  held  that  the  word  ''descent"  in  the 
presentment  must  be  construed  as  meaning  "  a  single  step  in  the  scale  of  genealogy  ;*' 
that  the  case  before  him  was  the  second  descent  from  the  last  surrender,  and  that  the 
youngest  son  was  entitled.    (Bickley  e.  Bickley,  Weekly  Notes  (1867),  116). 

Ji  te  the  right  ef  Voting  enjoyed  hy  Copyholders^  the  reader  is  referred  to  a  note,  page 
410.  As  the  law  stands  under  2  Will.  4,  c.  45,  every  person  having  an  estate  at  law  or  in 
equity,  an  estate  of  inheritance  for  big  own  life  or  the  life  of  another,  or  for  any  joint  lives. 
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in  lands  or  tenements  of  copyhold  tenure  of  the  clear  yearly  value  of  lOt,  and  who  has 
been  in  the  actual  possession  or  in  the  receipt  of  the  rents  of  such  lands  or  tenements  at 
least  six  months  previous  to  the  last  day  of  July  in  which  he  is  registered,  will,  if  regis- 
tered according  to  the  provisions  of  the  act,  be  entitled  to  vote  for  the  county,  or  the 
riding,  parts  or  division  in  which  the  lands  or  tenements  are  situate. 

The  requisition  as  to  length  of  possession  or  receipt  of  rent  is  however  dispensed  with 
when  the  qualifying  property  has  been  acquired  by  succession,  marriage,  marriage  settle- 
ment, devise,  or  promotion  to  any  benefice  or  office  within  six  months  previous  to  die  last 
day  of  July  in  the  year  in  which  he  is  registered. 

But  no  person,  having  as  a  copyholder  such  an  estate  or  interest  in  property  in  a 
borough  as  would  entitle  him  to  vote  at  an  election  for  the  borough,  is  entitled  to  vote  in 
respect  of  such  property  for  the  county. 

At  to  the  Repreteniaiionqftke  People  Act,  1867^ — Under  the  5th  section  of  this  act,  a  vote 
is  acquired  by  every  man  seised  at  law  or  in  equity  of  any  lands  or  tenements  of  freehold, 
copyhold  or  any  other  tenure,  for  his  own  life  or  the  life  of  another,  or  for  any  lives  what- 
soever, or  for  any  larger  estate,  of  not  less  than  61,  over  and  above  all  rent*  and  chargeSy 
or  who  is  entitled,  either  as  lessee  or  assignee,  to  any  lands  or  tenements  of  freehold 
or  any  odier  tenure  whatsoever,  for  the  unexpired  residue  of  any  term  originally  created 
for  a  period  of  not  less  than  sixty  years  (whether  determinable  on  a  life  or  lives  or  not)^ 
of  the  clear  yearly  value  of  not  less  than  51.  over  and  above  all  rents  and  charges. 

Ai  to  the  QualificatUm  of  Voting  for  Boroughs, — Under  the  act  of  1882,  a  person  to  be 
qualified  to- vote  for  a  borough  must  have  occupied  as  owner  or  tenant  a  house,  warehouse* 
counting-house,  shop  or  other  building,  which,  either  of  itself  or  jointly  with  any  land  in 
the  borough  or  occupied  therewith  as  owner  or  as  tenant  under  the  same  landlord,  should 
be  of  the  clear  yearly  value  of  101.  at  the  least;  and  he  must  have  complied  with  the 
requisitions  of  the  act  as  to  registration  and  occupation,  and  as  to  rates,  taxes  and 
residence. 

Under  sect.  8  of  the  Representation  of  the  People  Act,  1867,  every  man  is  entitled  to 
be  registered  as  a  voter,  who  is  on  the  last  day  of  July  in  any  year,  and  has  during  the 
preceding  twelve  calendar  months  been,  an  inhabitant  occupier,  as  owner  or  tenant,  of  any 
dwelling-house  within  the.  borough,  (which  includes  any  part  of  a  house  occupied  as  a 
separate  dwelling,  and  separately  rated  to  the  poor,)  and  has  complied  with  the  requisitions 
of  the  act  as  to  the  poor  rates. 

And  by  the  4th  section,  every  man  in  and  after  the  year  1868  is  entitled  to  be  registered 
as  a  voter,  who  as  a  lodger  has  occupied  in  the  same  borough  as  sole  tenant  for  twelve 
months  preceding  the  last  day  of  July  in  every  year  the  same  lodgings,  such  lodgings 
being  part  of  one  and  the  same  dwelling-house,  and  of  a  clear  yearly  value,  if  let  unfur- 
nished, of  10/.  or  upwards,  and  has  resided  in  such  lodgings  during  the  twelve  months 
immediately  preceding  the  last  day  of  July,  and  has  claimed  to  be  registered  as  a  voter 
at  the  then  next  ensuing  registration  of  voters. 

Production  qf  Court  Rolls. — ^A  copyhold  tenant  in  a  suit  against  the  lord  of  the  manor  is 
entitled  to  the  usual  order  for  the  production  of  documents,  including  the  court  rolls, 
without  payment  to  the  steward  of  the  customary  fees.  Hoare  v.  Wilson,  Law  Rep.,  4  Eq. 
Ca.  (M.  R.)  2. 
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CHAP.  L 

On  the  Nature  and  Properties  of  a  Manor, 

Thebe  lias  been  a  variety  of  conjectures  as  to  the  etymology  of  the 
term  Manor,  Sir  Edward  Coke  was  of  opinion,  that  the  term  was 
derived  from  the  French  word  Mesner,  signifying  to  govern  or  guide,- 
because  the  lord  of  the  manor  had  the  guiding  and  directing  of  all 
his  tenants  within  the  limits  of  his  jurisdiction.  See  his  Copyholder, 
§  31,  where  he  says,  "  And  this  I  hold  the  most  probable  etymology, 
and  most  agreeing  with  the  nature  of  a  manor :  for  a  manor  in  these 
days  signifieth  the  jurisdiction  and  royalty  incorporate,  rather  than  the 
land  or  site  ;"  but  Bracton  and  others  tell  us  that  it  is  derived  either 
from  the  French  tnanoir,  or  from  the  Latin  manendo,  as  the  usual 
lesidence  of  the  owner  on  his  land  {a), 

A  manor  is  defined  to  be  nomen  collectivum  et  generale,  compre- 
hending messuages,  lands,  &c.(i),  and  is  the  district  or  aggregate 
compass  of  ground,  granted  by  the  ancient  kings  of  this  realm  to  the 


(«)  Vide  Co.  Lit.  58  a ;  lb.  n.  b. 

(6)  Dy.  207 ;  Lex  Cust.  4.  The  fol- 
lowinjf  account  of  the  origin  of  manors  is 
from  Perkins's  useful  little  treatise  on  the 
laws  of  England,  particularly  on  the  various 
braaches  of  conveyancing,  published  in  the 
Kign  of  King  Edward  VI.  (vide  pref.  to 
»oL  10,  Co.  Rep.)  "  §  670.  And  it  is  to 
know,  that  the  beginning  of  a  manor  was, 
wlien  the  king  gave  a  thousand  acres  of 
Imd,  or  a  greater  or  lesser  parcel  of  land, 
onto  one  of  bis  subjects  and  his  heirs, 
to  hold  of  him  and  his  heirs,  which  tenure 
is  knight's  service  at  the  least.  And  the 
donee  did  perhaps  build  a  mansion-house 
S. 


upon  parcel  of  the  same  land,  and  of 
twenty  acres,  parcel  of  that  which  re- 
mained, or  of  a  greater  or  lesser  parcel, 
before  the  statute  of  Quia  emptor et^  Sec.  did 
enfeoff  a  stranger,  to  hold  of  him  and  his 
heirs,  as  of  the  same  mansion-house,  to 
plow  ten  acres  of  arable  land,  parcel  of  that 
which  remained  in  his  possession,  and  did 
enfeoff  another  of  another  parcel,  &c.,  to 
carry  his  dung  unto  the  land,  &c.,  and  did 
enfeoff  another  of  another  parcel  thereof, 
&c.,  to  go  with  him  to  war  against  the 
Scottj  &c.,  and  so  by  continuance  of  time 
he  made  a  manor,  &c."  And  see  Kitch. 
(8rd  ed.)  p.  7. 
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lords  or  barons  (c),  with  liberty  to  parcel  the  land  out  to  inferior 
tenants,  reserving  such  duties  and  services  as  they  thought  conve- 
nient, and  with  power  to  hold  a  court,  (from  thence  called  the  Court 
Baron,)  for  redressing  misdemeanors,  punishing  the  offences  of  their 
tenants,  and  settling  any  disputes  of  property  between  them  (d). 

Upon  the  creation  of  manors,  the  lords  took  as  much  as  was 
necessary  for  the  use  of  their  families  into  their  own  hands,  or 
demesnes,  distributed  other  parts  among  their  tenants,  and  the  un- 
cultivated residue  was  called  the  lord's  waste.  In  some  instances  the 
greater  barons  granted  out  smaller  manors  to  others,  and  then  the 
seigniory  of  the  superior  baron,  or  lord  paramount,  was  frequently 
termed  an  honour  (e). 

A  manor  cannot  now  be  created,  not  even  by  the  king  himself, 
length  of  time  being  the  very  essence  of  a  manor  (/) ;  and,  as  Sir 
Edward  Coke  expresses  it,  such  things  as  receive  their  perfexjtion  by 
the  continuance  of  time,  come  not  within  the  compass  of  a  king's 
prerogative;  therefore  the  king  cannot  grant  freeholds  to  hold  by 
copy,  nor  create  a  custom ;  and,  according  to  the  same  author,  ano- 
ther cause  why  a  common  person  cannot  create  a  manor  at  this  day 
is,  that  a  perfect  manor  cannot  subsist  without  a  perfect  tenure  (g) ; 
and  as  the  statute  of  Quia  emptores  terrarum  (h)  directs,  that  upon  all 
sales  or  feoffments  of  land,  the  feoffee  shall  hold  the  same,  not  of 
his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee  of  whom  such 
feoffor  himself  held  it,  it  follows  that  a  perfect  tenure  cannot  be 
created  at  this  day  between  the  feoffor  and  the  feoffee  ;  for  a  grant  of 
any  estate  less  than  a  fee  simple  would  create  an  imperfect  tenure 


(c)  When  William,  Duke  of  Normandy, 
subdued  this  kingdom,  Lord  Moreton,  Earl 
of  Cornwall,  received,  as  his  share  of  the 
spoil,  793  manors;  and  when  Cromwell 
seized  the  lands  of  the  Irish  royalists,  he 
divided  five  millions  of  acres  among  his 
adherents.    1  Watk.  Cop.  6,  (n.  1),  4th  ed. 

{d)  A  manor  may  consist  of  one  or  more 
villages  and  hamlets  adjacent,  or  only  of 
several  houses  in  a  village.  It  is  not 
necessary  that  the  copyholds  should  be 
contiguous,  for  there  are  many  manors 
where  the  copyholds  lie  dispersed  at  a 
considerable  dbtance  from  each  other,  and 
frequently  in  different  parishes  and  hun- 
dreds. Kitch.  7|  8;  Co.  Lit  58;  Fisher, 
6,7. 

(e)  Scroggs,  of  Courts,  81. 

(/)  Bro.  tit.  Tenures,  102,  cites  35  H. 
8;  2  Roll.  Abr.  120  (A.);  Kitch.  7;  Lex 
CusL  5;  Cro.  Eliz.  38,  39,  in  Morris  0. 
Smith  and  Paget ;  S.  C.  (called  Marshe  4- 


Smith),  1  Leo.  26 ;  and  see  Co.  Cop.  s.  31, 
Tr.  53,  where  it  is  said,  "  If  the  king  at 
this  day  will  grant  a  great  quantity  of  land 
to  any  subject,  enjoining  him  certain  duties 
and  services,  and  withal  willeth  that  this 
should  bear  the  name  of  a  manor,  howso- 
ever this  may  chance  to  gain  the  name  of 
a  manor,  yet  it  will  not  be  a  manor  in  the 
estimation  of  the  law." 

ig)  Co.  Cop.  s.  81,  Tr.  45  to  49. 

{h)  18  Ed.  I.,  We.st  3,  c.  1,  which  statute 
extends  only  to  grants  in  fee  simple ;  and 
when  the  whole  fee  is  parted  with  under 
particular  limitations,  each  particular  tenant, 
as  well  as  the  remainder-man  in  fee,  holds 
of  the  lord  paramount.  Co.  Lit.  28  a,  43  b, 
98  b,  143  a;  2  Inst.  500  to  505 ;  Gilb.  Ten. 
85;  post,  tit.  <' Heriot."  And  this  stat. 
did  not  extend  to  the  king's  tenants  i« 
eapUe,  F.  N.  B.  211  (L),  235  (A.) ;  2  Bl. 
Com.  91,  289. 
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onlj :  and  It  was  evidentlj  with  this  impression  that  Mr.  Justice 
Blackstone  observes,  that  it  is  essential  to  a  manor  that  there  be 
tenants  who  hold  of  the  lord  (t). 

Mr.  Watkins  contends  that  the  true  reason  why  a  manor  cannot 
now  be  created  is,  that  copyholds  must  be  held  according  to  the  cus- 
tom of  the  manor,  and  that  as  a  person  cannot  at  this  day  create  a 
custom,  so  he  cannot  create  a  manor,  of  which  copyholds  may  be 
bdd  (k). 


(i)  2  BI.  Com.  92.  And  see  Bro.  Com- 
pro.  &c.  pi.  31,  34  ;  Fitz.  Avowrie,  pi.  31 ; 
Chetwode  v.  Crew  and  othen,  Willes,  614; 
Bndshaw  f  Lawson,  4  T.  R.  443. 

(*)  Vol.  1.  CD  Cop.  15,  16.  It  is  due 
to  the  great  merit  of  Mr.  Watkins's  Trea- 
tise on  Copyholds  to  give  the  following 
extract  from  bia  observations  in  support  of 
the  above  position : — **  The  statute  of  Quia 
impl»rtt,**  he  says,  **  did  not  extend  to  the 
tenants  im  eapUe  of  the  king;  and  conse- 
quently it  should  seem  from  the  stature 
Dt  prengaiiva  regis  (17  Ed.  II.  St.  1, 
cap.  6),  that  they  might  have  aliened  part 
of  their  lands  even  without  license,  and, 
from  what  appears,  to  have  been  held  of 
tbeiDKlves,  till  the  17th  of  Edward  11.; 
so  that  sufficient  was  left  to  answer  the 
services  due:  but  yet  the  statute  34  Ed. 
HI.  a  15,  was  afterwards  enacted,  con- 
firming  the  grants  made  by  such  tenants 
in  the  time  of  Henry  HI.,  but  saving  the 
prerogatiye  of  the  king,  of  the  times  of  hia 
grandlather,  hia  &tber,  and  of  his  own 
time. 

*'  Now  the  statute  of  Qmia  emptoret  terro' 
nm  is  expressly  confined  to  alienations  in 
fre  simple;  and  it  is  acknowledged  that  if 
a  person  at  this  day,  seised  in  fee  simple, 
give  lands  to  another  in  tail,  or  for  life,  the 
donee  in  tail,  or  grantee  for  life,  shall  hold 
of  the  donor.  Here,  then,  is  a  tenure  con- 
fe^Kdly  created.  If  a  person  seised  in  fee 
simple  of  a  thousand  acres  of  land,  which 
are  held  by  him  of  a  single  lord,  should 
grsnt  out  certain  portions  of  such  land  to 
twenty  persons  for  life,  which  he  certainly 
woold  be  warranted  in  doing,  it  may  be 
asked.  Would  he  not  have  a  manor  ?  The 
grantees  are  kii  tenants;  they  are  not 
teosnts  to  the  lord  above.  In  answer  to 
this,  it  is  said  that  though  he  may  create 
a  tenure,  be  cannot  create  a  manor,  for  a 
manor  cannot  be  without  a  court;  and  a 
court  cannot  be  but  by  continuance  time 


out  of  mind.  But,  says  Sir  Martin  Wright 
[Ten.  158-9,  n.  (h)],  it  is  an  obvious  ob- 
jection to  this  reasoning,  that  the  like  rea- 
soning might  have  prevented  any  manors 
at  all.  And  another  objection  to  this  rea- 
soning is,  that  if  it  be  absolutely  necessary 
that  a  court  should  have  existed  time  out 
of  mind,  the  manors  to  which  that  court 
belonged  roust  necessarily  have  exiated 
time  out  of  mind  also ;  and  if  so,  what 
becomes  of  the  doctrine,  that  manors  might 
have  been  created  by  a  tenant  of  a  ooaamon 
lord,  till  the  statute  of  QiUa  entpicret,  or  by 
a  tenant  in  capiie  of  the  king,  till  the  34 
Ed.  III.  7 

"  For  the  truth  seems  to  be,  from  the 
very  nature  of  the  thing,  as  well  as  from 
historical  facts,  that  the  court  was  de- 
pendent upon  the  manor,  and  not  the 
manor  upon  the  court.  The  manor  was 
the  principal;  the  court  was  only  an  in- 
cident. On  the  creation  of  a  manor,  the 
Court  Baron  followed  of  necessity. 

"  With  respect  to  the  tenant  in  capiU, 
was  the  stat.  34  Ed.  III.  a  repeal,  ex  iie- 
cetritaie,  of  the  sixth  chapter  of  the  statute 
De  prerogaiiwa  regit  t  Upon  the  supposi- 
tion that  it  was,  it  does  not  follow  that  the 
tenant  in  eapite  migbt  not  have  aliened 
wUh  licenee.  Even  the  statute  Quia  empiores 
might,  it  is  said,  have  been  dispensed  with 
by  the  lord ;  and  the  king  was  within  that 
statute  when  the  lands  aliened  under  it  were 
held  of  him  in  eapite  ut  de  konoret  though  he 
was  not  bound  when  they  were  held  m  capiie 
ut  de  earond.  It  does  not,  therefore,  seem 
to  follow  of  necessity,  that  the  creation  of 
manors  must  have  ceased  in  the  reign  of 
Edward  L  For  though  it  is  true  that  it  is 
essential  to  a  manor  that  there  be  tenants 
who  hold  of  the  lord,  yet  the  position,  that 
by  the  operation  of  the  statutes  we  have 
cited,  no  tenant  in  eapite,  siiMe  the  acces- 
sion of  Edward  /.,  and  no  tenant  of  a  com- 
mon lord,  since  the  statute  of  Quia  emptoret, 
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In  many  places  a  parsonage  is  a  manor ;  wliere^  for.  instance, 
before  the  statute  of  Quia  emptores,  the  patron,  ordinary,  and  parson 
granted  parcel  of  the  glebe>  to  hold  of  the  parson  by  certain  ser- 
vices (/)•  The  manor  of  the  rectory  of  Old  and  New  Windsor  is  one 
ins^nce  of  this  ecclesiastical  seigniory ;  and  the  manor  of  the  rectory 
of  Yardley  Hastings,  in  Northamptonshire,  another.  And  a  manor 
oftentimes  constitutes  part  of  a  bishop's  see  (m). 

It  frequently  happens,  even  at  this  day,  that  a  person  has  a  manor 
with  the  profits  of  court,  &c.,  without  possessing  a  single  foot  of  land 
within  it,  and  then  the  manor  is  termed  a  seigniory  in  gross  (n). 

Great  difficulty  would  probably  arise  in  many  cases,  in  proving  the 
actual  exercise  of  manorial  rights ;  but  it  should  seem  that  reputation 
alone  is  admissible  evidence  of  the  existence  of  a  manor  (o). 

To  every  manor  a  common  law  Court  Baron  is  incident  (py,  of 
which  the  suitors  are  the  judges,  as  far  as  relates  to  any  suits  pend- 
ing there ;  yet  the  steward  of  a  Court  Baron  is  clearly  a  constituent 
part  of  the  court,  and,  as  such,  a  judicial  officer  (g). 

But  the  court,  which  is  primarily  the  subject  of  our  consideration, 
is  properly  called  a  Customary  Court  Baron,  and  is  for  those  only 
who  hold  by  copy  of  court  roll,  and  the  lord  or  steward  is  the  judge 
of  it  (r).  It  is  incident  to  every  manor  within  which  there  are  lands 
of  that  tenure :  and,  like  the  common  law  Court  Baron,  may  be  held 
at  any  place  within  the  manor;  and  though  there  are  not  any 
free  tenants,  yet  may  the  lord  hold  a  Customary  Court  for  his  copy- 
holders {s). 


can  create  any  new  tenants  to  hold  of  him- 
aelf,  appears  diametrically  contrary  to  fact ; 
unless,  indeed,  we  suppose  that  it  be  abso- 
lutely essential  to  the  very  existence  of  a 
manor,  that  the  tenants  should  be  tenants  in 
fee,  the  necessity  of  which,  the  whole  his- 
tory of  feuds,  and  the  present  system  of 
copyholds,  seem  most  completely  to  nega- 
tive. But  granting  even  that  the  tenants 
must  necessarily  have  held  in  fee,  it  appears 
that  the  tenant  in  eapite  might  have  aliened 
in  fee  with  license  after  the  passing  of  the 
latter  act" 

(0  Godb.  3;  1  Nels.  Abr.  Cop.  523, 
pi.  6. 

(m)  Dyke  and  others  v.  The  Bishop  of 
Bath  and  Wells,  6  Bro.  P.  C.  365. 

(n)  Kitch.  7  ;  F.  N.  B.  8  C.  8  B. 

(o)  Steel  V.  Prickett  and  others,  2 
Stark.  N.  P.  Ca.  466 ;  Smith  v.  Smith,  2 
Pri.  Ill;  Carson  v,  Lomax,  5  Esp.  60; 
post,  tit. "  Evidence.** 

(p)  4   Inst.  46,  268;    4  Co.  26   b,  in 


Melwich  Jf-  Luter;  Cro.  Jac  260. 

(9)  Chetwode  0.  Crew  and  others,  Willes, 
619;  Holroyd  v.  Breare  and  Holmes,  2 
Barn.  &  Aid.  473;  post,  tit.  "Court 
Baron." 

(r)  Co.  Lit.  08  a;  Kitch.  163,  164;  Cf^ 
Cop.  s.  45,  Tr.  102;  4  Co.  26  b,  in  Mel- 
wich ^  Luter ;  post,  tiL  **  Office  and 
Power  of  the  Steward.*' 

(t)  Melwich  4>  Luter,  sup. ;  S.  C.  Cro. 
Eliz.  102 ;  Calth.  Read.  10,  11. 

The  Commutation  and  Enfranchiaement 
Act,  4  &  5  Vict.  c.  35,  s.  86,  created  a 
power  in  the  lord,  or  the  steward  or  his 
deputy,  to  hold  customary  courts  without 
the  presence  of  a  homage,  or  one  copyhold 
tenant,  and  even  if  at  the  time  there  should 
not  be  a  single  person  holding  of  the  manor, 
by  copy  of  court  roll ;  but  it  will  be  after^ 
wards  seen  that  such  a  court  would  not  be 
*'a  good  and  sufficient  customary  court*' 
for  all  purposes. 
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It  is  usual  and  expedient  to  hold  Courts  Baron  and  Customary 
Courts  in  the  day-time,  but  it  would  seem  that  they  may  be  held 
after  sunset  (0. 

Fifteen  days  is  considered  to  be  the  proper  notice,  being  the 
common  time  between  the  teste  and  return  of  a  writ  in  the  Common 
Pleas ;  and  it  is  usual  to  include  three  Sundays,  and  to  affix  the 
notice  to  the  church  door ;  but  six  or  seven  days'  notice  is  said  to  be 
sujSicient  («),  and  even  four  days'  notice  was  held  to  be  so  in  Taver- 
ver  ^  Cromwell  {x). 

Though  courts  of  this  nature  are  void  if  holden  out  of  the  manor  (y), 
jet,  by  immemorial  custom,  it  will  be  sufficient  if  courts  for  several 
manors  are  held  together  within  one  of  them  {z). 

Although  an  honour  consists  of  many  manors,  and  there  is  for  all 
the  manors  one  court  only  held,  yet  are  they  quasi  several  and  dis- 
tinct courts ;  and  so  it  was  in  the  time  of  the  abbots,  who  kept  but 
one  court  for  several  manors  (a). 

The  Customary  Court  Baron  is  generally  held  once  in  the  year,  at 
some  period  fixed  by  the  custom  of  the  manor,  and  more  usually 
within  a  month  before  or  aft;er  Michaelmas ;  and  when  the  custom 
has  not  established  a  fixed  period,  it  is  supposed  that  this  court  may 
be  held  as  fi-equently  as  the  lord  pleases  (&). 

But  it'  is  apprehended  that,  in  analogy  to  the  Court  Baron,  the 
Customary  Court  would,  prior  to  4  &  5  Vict.  c.  35,  s.  86,  have  been 
lost,  had  there  not  been  two  suitors  (c). 

Special  Customary  Courts  were  frequently  called  for  the  purpose 
of  effecting  the  proposed  transfer  of  copyhold  property  by  the  admis- 
sion of  the  new  tenant  (the  purchaser  or  mortgagee,  or  perhaps  a 
trastee  for  partictdar  objects),  but  at  such  courts  it  was  not  regular 
to  enter  any  presentment,  or  make  any  proclamation  in  furtherance 
of  the  acts  of  any  prior  general  court. 

It  has  been  sometimes  erroneously  supposed,  that  Courts  Baron 
and  Customary  Courts  must  be  held  within  a  month  afler  Easter  and 
Michaelmas  in  every  year ;  but  those  are  the  periods  prescribed  by 
the  statute  of  Magna  Charta  (cf),  and  by  31  Edw.  III.  c.  15,  for  the 
holding  of  the  sheriffs'  toum,  and  view  of  frank-pledge  (c). 


(/)  Mo.  68,  pK  1S5;  6  Vin.  Court  (G.) 
pLlO. 

(«)  Kitch.  11. 

{*)  Cra  Eliz.  853. 

( y)  But  see  Scroggs,  88. 

(«)  Co.  Lit.  58  a;  Co.  Cop.  a.  81,  Tr. 
47,  48 ;  Clifton  o.  Molineux,  4  Co.  27 ; 
8ei^^  9.  Hone,  Cro.  Car.  367  ;  S.  C.  Sir 
Wm.  Jones,  342;  2  D'Anvera,  179,  258; 
Dake  of  Suffolk's  case,  cited  by  Popham, 


C.  J.,  in  Sands  o.  Drury,  Cro.  Eliz.  814; 
Scroggs,  79. 

(a)  Scroggs,  81,  82. 

(6)  But  see  post,  tit  ''Fealty'*  and 
"  Court  Baron." 

(c)  Lit.  73 ;  Co.  Lit.  58 ;  2  Roll.  Abr. 
121 ;  Jacob's  Law  Diet.  '*  Manor." 

(«I )  C.  35 ;  6  Vin.  Court  (6.) ;  Nels. 
Lex  Man.  132. 

(e)  See  post,  Part  iii.  tit.  <' Court  Leet." 
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The  copjlioldeTS  or  tenants  attending  to  do  their  fealtj  at  this  court 
are  called  the  homage,  and  are  to  be  sworn  to  frame  their  present- 
ments with  impartiality^  in  the  same  manner  as  the  homage  of  the 
common  law  Court  Baron,  or  the  jury  of  a  Court  Leet. 


A  manor  is  absolutely  determined  if  the  demesnes  or  services  are 
once,  by  the  act  of  the  party,  severed  in  fee  simple,  or  if  all  the  services 
become  extinct  (/) ;  but  although  the  manor  is  lost  as  &r  as  relates 
to  the  holding  of  courts,  yet  it  may  be  a  manor  by  reputation,  to  sus- 
tain minor  prescriptive  rights  (^):  and  though  a  Court  Baron  is 
lost  (as  we  shall  see  hereafter)  (A),  if  there  are  not,  at  least,  two  free 
suitors  (t),  yet  if  there  be  but  one  free  tenant,  the  services  as  to  him 
will  continue  (A). 

One  manor  may  be  held  by  copy  (/),  and  become  parcel  of  another 
manor :  and  a  manor  may,  by  act  of  law,  be  divided :  a  manor  may 
also  be  suspended,  and  may  cease  and  revive.  These  several  maxima 
are  thus  exemplified : 

JFtrst — That  one  manor  may  be  held  of  and  become  part  of  another 
manor. 

If  A.  holds  twenty  acres  of  B.  as  of  his  manor  of  C,  which  manor 
B.  holds  of  D.  as  of  his  manor  of  £.,  and  the  manor  of  C.  escheats 
to  2>.,  the  twenty  acres  are  still  holden  of  the  manor  of  C,  which  by 
the  escheat  has  become  part  of  the  manor  of  JS,,  and  by  a  lease  of  the 
latter  manor  it  would  pass,  but  after  the  escheat  two  Courts  Baron 


(f)  Sir  Moyle  Finch'i  case,  6  Co.  63-4; 
Lemon  f  Blackwell,  Skin.  191;  The  King 
and  the  Bishop  of  Chester,  ib.  d61 ;  Rex  v. 
Staverton,  Yelv.  190 ;  and  see  2  Roll.  Abr. 
121-2  (F.);  Lit.  Rep.  128,  in  Brockham's 
case ;  1  And.  257  ;  Prior  of  Bath's  case,  4 
Leo.  200. 

(g)  See  Soane  o.  Ireland,  10  East,  259, 
which  was  an  action  for  a  false  return  to  a 
mandamus  for  appointing  a  sexton,  and  the 
second  count  stated  that  T.  S.  C.  was  seised 
in  fee  of  the  manor  of  F.  S.  with  the  ap- 
purtenances, and  that  he  and  all  those 
whose  estate  he  had,  &c.,  from  time  im- 
memorial had  exercised  and  enjoyed  the 
privilege  of  appointing  a  sexton  of  the 
parish  of  F.  S.  when,  &c.  It  was  proved 
in  evidence  that  F.  S.  had  ceased  to  be  a 
legal  manor  for  some  period  before  the 
vacancy  in  question,  for  want  of  freehold 
tenants,  and  for  this  objection  it  was  urged 


that  the  plaintiff  ought  to  be  nonsuited; 
but  Bayley,  J.,  overruled  the  objection,  and 
on  a  motion  for  a  new  trial  the  rule  was 
refused,  Lord  Ellenborough  observing,  that 
it  was  not  necessary  to  prove  it  a  continuing 
manor  for  all  purposes ;  vide  also  Smith  ». 
Smith,  2  Pri.  104;  Steel  v.  Prickett,  2 
Stark.  466  ;  Curson  o.  Lomax,  5  Esp.  60  ; 
1  Watk.  on  Cop.  22,  cites  Calth.  Read.  IS ; 
Tr.  9  Ed.  IV.  pi.  17,  f.  17,  a.  Danby. 

(h)  Post,  tit.  "Court  Baron." 

(i)  <*  Two  freeholders,  holding  if  the 
manor  subject  to  escheats.**  Per  Lord  Ken* 
yon,  8  T.  R.  447,  in  Glover  ^  Cope ;  and 
see  Willes,  619. 

(Ar)  See  Long  v.  Heminge,  Cro.  Elii.  209, 
210;  1  Leo.  207;  4  Leo.  216;  Sav.  103; 
4  Co.  24  b,  25  a;  2  Ld.  Raym.  864;  1 
And.  257. 

(0  See  11  Co.  18  a,  Sir  H.  Nevil's 
case. 
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^nnot  be  Held,  the  services  being  extinct  (m) ;  and  it  is  only  by  this 
means  that  two  manors  can  be  united  into  one  (n). 

Secondly — That  a  manor  may  be  divided. 

If  upon  a  partition  between  parceners,  parcels  of  the  demesnes  and 
services  are  allotted  to  each,  each  hath  a  manor,  being  in  by  act  of 
law ;  for  they  were  compellable  to  make  partition  at  common  law  (o) : 
but  the  rent  and  services  of  any  one  particular  tenement  could  not  be 
apportioned  on  such  partition  (p):  and  after  a  partition  between  joint- 
tenants,  each  of  them  hath  not  a  manor,  but  they  must  both  join  in 
holding  courts  {q).  And  one  tenant  in  common  of  a  manor  is  en- 
titled to  a  decree  for  partition  against  his  co-tenant  (r).  Where  A.y 
the  owner  of  -|f  th  parts  of  a  manor  held  by  several  as  tenants  in 
common,  purchased  lands  holden  of  the  manor  which  wiere  surren- 
dered to  a  trustee  for  him',  and  afterwards  to  himself  in  fee,  and  he 
was  admitted  to  the  entirety  by  the  acts  of  all  the  lords ;  -^f  th  parts 
of  il.'s  copyhold  interest  in  the  lands  were  held  to  have  merged  in 
his  fireehold  estate  therein  as  lord  («). 

Although  a  manor  may  be  divided  by  act  of  law,  it  had  been 
thought  by  some  that  it  could  not  be  divided  by  act  of  the  party;  and 
it  is  clear  that  the  severance  by  the  lord  of  the  freehold,  in  a  copy- 
hold of  inheritance,  will  not  determine  the  customary  interest  (^). 

Prior  to  the  statute  of  Quia  emptoreSy  18  Edw.  I.  st.  1,  a  manor 
might  have  been  divided  by  act  of  the  party  (w);  though  there  are 
some  few  authorities  adverse  to  that  doctrine,  and  some  of  which 
are  favorable  to  the  opinion,  that  if  the  lord  grant  the  freehold  of  two 
or  more  copyholds  to  a  stranger,  the  grantee  may  keep  a  Customary 
Court,  and  regrant  the  copyholds  in  case  of  escheat,  &c.,  and  for 
which  the  reason  assigned  is,  that,  as  the  copyholders  are  not  parties 
to  the  grant,  it  ought  not  to  operate  to  their  prejudice. 

In  Harris  v.  Hates  and  Nichols  (»),  Meade  and  Wyndham,  Js.,  held, 
that  if  a  man  hath  a  manor  which  doth  extend  into  two  towns,  and 


(«)  Marshe  4  Smith's  case,  1  Leo.  28; 
Sir  H.  Nevirs  case,  11  Co.  17;  6.  C. 
( Voore  9.  Goodgame),  Cro.  Jac  327 ;  Rex 
r.  Staverton,  ubi  sup. ;  S.  C.  ( Rex  v.  Stan- 
ton) Cro.  Jac.  259;  11  Co.  17  a ;  32  Hen. 
6,  f.  9 ;  13  Hen.  7, 19  b ;  and  see  Sav.  21, 
ca.  52. 

(a)  Co.  Cop.  8.  81,  Tr.  47-8. 

(0)  Sir  Moyle  Finch's  case,  and  Marshe 
4*  Smith's  case,  ubi  sup. ;  and  see  26  Hen. 
8, 4;  Bro.  Manor,  1 ;  Beverley's  case,  LaL 
224 ;  15  Viner,  Manor  (G.). 

(p)  M.  17  Ed.  8,  pi.  102,  f.  72,  b ;  1 
Watk.  on  Cop.  17. 

(9)  Per  Periam,  J.,  in  Morris  n  Smith  Sf 
Paget,  or  Marche  4  Smith,  Cro.  Eliz.  89  { 


1  Lea  27. 

(r)  Hanbury  v.  Hussey,  15  Jur.  596. 
The  law  respecting  the  division  of  manors 
underwent  much  consideration  in  the  case 
of  Cattley  v.  Arnold,  4  Kay  &  John.  595. 

(«)  Cattley  v.  Arnold,  4  Kay  &  John. 
605. 

{t)  See  the  second  resolution  in  Melwich 
4-  Luter,  post ;  Co.  Cop.  s.  34,  Tr.  69 ;  8 
Co.  64  a ;  *'  Severance  from  the  manor 
hurts  not;"  Gunn  *.  Buckmaster,  Toth. 
106. 

(if)  Kitch.  7 ;  1  Watk.  on  Cop.  16,  cites 
M.  8,  £.  2,f.  250,  Mayn. 

(p)  25  Eliz.  19. 
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he  grants  the  demesnes  and  services  in  one  town,  the  grantee  hath  tf 
manor  in  that  town,  and  he  may  keep  a  court,  and  so  hath  the  grantee 
a  manor  in  the  other  town,  and  maj  keep  court  therein. 

Another  authority  of  a  similar  nature  is  MorrU  v.  Smith  and 
Paget  (a:),  which  was  in  replevin  in  the  Common  Pleas  in  the  27th 
Eliz.  A  special  verdict  was  found,  that  Sir  Francis  Ascough,  being 
seised  of  the  manor  of  Castor,  extending  into  the  towns  of  North 
Kelsey,  South  Kelsey,  Holton  and  Grisby,  conveyed  to  R.  B.  in  fee 
his  manor  of  North  Kelsey  in  North  Kelsey,  as  a  distinct  manor,  and 
the  plaintiff,  Morris,  was  distrained  for  not  doing  suit  at  the  court  of 
B.  R.y  and  it  was  adjudged  by  Wyndham  and  Anderson,  Js.  (Periam, 
J.,  dissenting),  that  a  manor  passed  to  R.  B.,  and  that  the  right  to  hold 
a  court  was  incident  thereto. 

In  Melwich  &  Luterij/)  (in  ejectment  in  B.  JR.  30  Eliz.),  the  second 
resolution  was,  that,  by  the  severance  of  the  inheritance  of  copyholds 
from  the  manor,  the  copyholds  were  not  destroyed,  but  remained  of 
force  and  effect,  which  was  stated  to  agree  with'  the  judgment  in 
MurreVs  case  {z) :  and  the  third  resolution  was,  that  when  the  lord  of 
a  manor,  having  many  ancient  copyholds  in  one  town,  grants  the  in- 
heritance of  all  the  copyholds  to  another,  the  grantee  may  hold  court 
for  the  copyhold  tenements,  and  take  surrenders  to  the  use  of  others, 
and  make  admittances  and  grants ;  for  although  it  is  not  a  manor  in 
law,  because  it  wants  free  tenants,  yet  as  to  the  copyhold  tenants,  the 
feoffee  or  grantee  has  such  a  manor  that  he  may  hold  a  court  to  make 
admittances  and  grants  of  the  copyhold  tenements. 

And  in  Sir^n/Aony  2)«;37iy'«ease(a),  in  the  Common  Pleas,  32  Eliz., 
he  being  seised  in  fee  of  the  manor  of  C,  extending  into  C  and  the 
town  of  J?.,  and  also  of  other  lands  in  i7.,  by  his  will  devised  the 
manor  of  C  to  H,  2).,  his  son  and  heir,  in  tail,  and  his  lands  in  jET. 
to  E.  Z),,  his  younger  son,  &c. ;  and  it  was  holden  by  Walmsley, 
Periam  and  Wyndham  (absent  Anderson),  that  the  younger  son  should 
have  that  part  of  the  manor  of  C  which  lieth  in  the  town  of  H, 

And  in  Neale  v.  Jackson  {b)  it  was  adjudged  by  the  Court  of  Com- 
mon Pleas  that  where  the  lord  of  a  manor  demises  all  his  lands 
granted  by  copy  to  another  for  2000  years,  such  lessee  may  hold  a 
court  for  the  copyholds,  according  to  the  resolution  of  the  third 
point  in  MelwicKs  case.     And  it  was  said  to  have  been  so  resolved 

(«)  Cro.  Eliz.  89 ;  S.  C.  Ow.  138  ;  S.  C.  manor  in  A.  B,  and  CL,  so  much  as  lies  in 

Marsh  v.  Smith  ^  Paget,  1  Leo.  26.  Z>.  will  not  pass ;  5  Ed.  4,  108 ;"  see  also 

(  y)  4  Co.  Rep.  26  b ;  but  see  this  case  Bro.  Graunts,  pi.  88,  citing  S.  C. ;    Bro. 

in  error,  Cro.  Eliz.  103  ;  post,  p.  10.  Fines,  pi.  17,  citing  43  E.  8,  11. 

{%)  But  see  this  case,  post.  (6)  87  Eliz.  4  Co.  26  b,  27  a.    It  is  to  be 

(a)  2  Leo.   190;    vide  Bro.  Done  and  observed  that  this  was  the  grant  of  a  chattel 
Remainder,  pi.  26  :   *'  If  a  manor  extends  '  interest  only, 
into  four  vills,  and  the  owner  grants  the 
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by  all  the  justices  in  the  case  of  Sir  Christopher  Hattony  late  Lord 
Chancellor  of  England,  touching  copyholds  in  Wellingborough,  in 
Northamptonshire.  The  report  concludes  "  Nota  reader,  a  good  dif- 
ference between  these  cases  which  consist  upon  numbers  of  copj- 
holds,  which  may  support  a  custom,  and  one  single  case  of  a  copy* 
hold,  as  in  MurreVs  case  before,  in  which  the  lord  doth  not  grant 
tacite  2J1J  Customary  Court,  nor  the  grantee,  having  but  one  single 
copyhold,  can't  hold  court." 

In  Smith  v.  Bon8all{c)  it  was  said  by  WaJmsley, "If  I  grant 
away  the  moiety  of  my  manor,  we  shall  both  keep  courts,  so  if 
I  be  disseised  of  a  moiety,  or  that  the  moiety  be  in  execution  by 
elegit." 

Again,  in  Gay  &  Kay  {d),  particular  copyhold  tenements  had  been 
delivered  by  the  sheriff  to  one  who  had  recovered  her  dower  of  a  third 
part  of  a  manor,  and  she  kept  court,  and  had  granted  out  one  of  the 
tenements  for  lives  in  reversion  («),  and  exceptions  were  taken  to  the 
pleadings,  that  it  was  not  alleged,  that  the  services  of  any  of  the 
freeholders  were  allotted  to  the  feme,  but  the  demesnes  and  copyhold 
tenements  only,  so  that  she  had  not  any  manor,  nor  could  keep  any 
court,  nor  grant  any  copies.  But  Popham  held  clearly  that  she 
might  notwithstanding,  for  although  she,  having  no  services,  could 
not  have  a  Court  Baron,  yet  she  might  have  a  special  court  for  that 
purpose,  and  it  was  good  enough,  and  said,  "  So  it  was  adjudged  in 
Sir  Christopher  Hatton's  case  for  Wellingborough,  where  he  had 
twenty  copyhold  tenements,  parcel  of  the  said  manor,  granted  unto 
him  by  the  Queen ;  and  becaiise  some  of  them  refiised  to  come  to 
his  court,  they  forfeited  their  copyhold." 

And  per  Ayliff,  J.,  in  Lord  Dacre's  case  (/),  '*  If  the  lord  of  such  . 
a  manor  [a  manor  of  which  copyholds  were  held]  makes  a  feofiment 
of  a  parcel  of  his  manor  which  is  holden  by  copy  for  life,  and  after- 
wards the  copyholder  dyeth,  although  now  the  lord  hath  not  any 
coort,  yet  the  feoffee  may  grant  over  the  land  by  copy  again." 

And  in  another  case  (^),  in  trespass,  in  the  Common  Pleas,  29 
Eliz.,  A,  was  lord  of  a  manor  of  which  S.  held  a  copyhcdd  of  inhe- 
ritance, and  A,  conveyed  the  freehold  of  it  to  a  stranger.  £.  died, 
and  the  point  was,  whether  the  customary  interest  was  determined 
against  the  heir  of  JB,  It  was  moved,  that  because  the  feoffee  had 
not  any  court,  the  heir  of  B,  could  not  be  admitted,  nor  the  death  of 

(e)  39  Eliz.  Goaldsb.  117)  ca.  15.    It  {e)  On  the    question  whether    such   a 

n  proper  to  observe  that  this  dictum  of  gfrant  in  reversion  is  good,  see  this  case, 

Walmsley  was  subsequently  to  the  decision  post. 

in  Murrel  4-  Smith,  and  Bright  f  Forth,  (/)  1  Leo.  289,  B.  R.  26  Eliz. 

post  ( g  )  Bell  f  Langlye,  4  Leo.  230 ;    S.  C. 

{d)  41   Eliz.  Cro.  Eliz.  662.    And  see  Beale  ^  Langley,  2  Leo.  209. 
Biagg'scase,  Godb.  135. 
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his  ancestor  presented,  because  but  one  copyholder.  But  all  the 
court  held  the  contrary,  and  that  the  copy  should  bind  the  feoffee, 
and  the  ceremony  of  admittance  was  not  necessary ;  for  otherwise 
every  copyholder  in  England  might  be  defeated  by  the  sole  act  of  the 
lord,  viz.,  his  feofl^ent.  The  report  concludes,  '^  But  the  lord  by  his 
own  act,  which  shall  be  accounted  his  folly,  hath  lost  his  advantages, 
viz.,  fines,  heriots,  and  such  other  casualties." 

It  is  material  to  notice  that  a  writ  of  error  was  brought  of  the 
judgment  in  the  above-mentioned  case  of  Melwich  &  LtUer  in  the 
Exchequer  Chamber  (A),  and  the  error  assigned  in  the  matter  of 
law ;  and  although  no  judgment  was  given,  the  parties  having  com- 
pounded, agreeing  that  the  plaintiff  in  the  writ  of  error  should  have 
the  land,  yet  all  the  justices  and  barons  in  the  Exchequer  Chamber 
held  clearly  that  the  grant  by  copy  in  that  case  was  void,  **  for, 
being  divided  from  the  manor,  the  custom  to  demise  them  is  alto- 
gether gone  and  destroyed,  so  as  the  estates  for  life  which  were  in 
**  esse  at  the  time  of  the  alienation  of  the  freehold  of  them,  and  sever- 
ance of  them,  being  now  determined  by  surrender,  or  otherwise,  no 
new  copy  can  be  made ;  yet  the  alienation  of  the  freehold  of  them 
doth  not  destroy  the  estates  of  the  copyholders  then  in  esse,  but 
they  shall  hold  them  during  their  estates,  paying  their  services,  but 
no  new  estates  may  be  afterward  granted  by  copy."  And  on  the 
above  case  of  Melwich  &  Later  being  cited  in  Bright  &  Forth  (i),  it 
was  answered,  that  'Mt  was  a  strange  judgment,  and  never  was 
"  entered  by  the  direction  of  the  court ;"  and  that  error  was  brought 
in  the  Exchequer  Chamber,  and  the  opinion  of  the  justices  there  was 
that  it  was  erroneous  (A). 

The  better  opinion  is  thought  to  be,  that  after  a  severance  of  a 
copyhold  tenement  from  the  manor,  either  under  a  conveyance  of 
the  freehold  interest  of  the  lord,  or  a  conveyance  of  the  manor  itself, 
with  an  exception  of  the  particular  copyhold,  without,  perhaps,  the 
sanction  or  even  the  knowledge  of  the  copyholder,  the  court  is  lost, 
as  far  as  respects  such  copyhold  tenement,  and  that  as  no  admittance 
could  be  compelled,  so  no  fine  could  afterwards  be  recoverable. 

The  weight  of  authorities  is  also  much  in  favour  of  a  continuance  of 
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(h)  Cro.  Eliz.  103. 

(i)  lb.  48. 

{k)  The  following  authorities  are  in 
favour  of  the  position  that  a  manor  cannot 
be  divided  by  act  of  the  party : — Murrel  ^ 
Smith,  4  Co.  24  b,  and  see  S.  C.  Cro.  El. 
252 ;  Swayne*8  Case,  8  Co.  64  a ;  Co.  Cop. 
8.  84 ;  Tr.  69,  70 ;  2  Leo.  209,  in  Beale  ^ 
Langley;  Bright  f  Forth,  Cro.  El.  442; 
Dylce  4*  Bishop  of  Bath  and  Wells,  4  Bro. 
P.  C.  365 ;  Winch,  23,  Mabie^s  Case ;  Lord 


North  Sf  Lady  Dacre,  Cary,  25  ;  Brown  9. 
Goldsmith,  Mo.  870,  S.  C,  1  Brownl.  175  ; 
S.  C.  Hob.  108 :  M^eeler  v.  Twogood,  1 
Leo.  118;  Sir  Robert  Acton's  Case,  Dy. 
288  b ;  Hob.  108 ;  Sir  Moyle  Finch's  Case, 
C.  B.  4  Jac,  6  Co.  64 ;  Hobart,  p.  170  in 
Stukeley  v.  Butler,  12  Jac;  Lemon  v. 
Blackwell,  Skin.  191,  Cro.  El.  102 ;  Queen 
V.  The  Duchess  of  Bucklew  and  others  in 
B.  R.  in  3rd  of  Anne,  6  Mod.  151 ;  and  see 
6  Vin.;Cop.  (H),  (S),  (Z  d). 
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guch  services  as  are  not  immediately  connected  with  the  manor  court, 
as  heriot,  quit  rent,  &c. ;  but  this  right  could  only  be  maintained  on 
the  presumption,  that  the  severance  of  the  copyhold  from  the  manor 
had  not  destroyed  the  privity  of  estate  between  the  lord  (in  respect  of 
his  reversionary  freehold  interest)  and  the  copyholder. 

And  there  can  be  but  little,  if  any,  doubt,  the  author  submits,  that 
the  subtraction  of  any  services  continuing  after  the  severance  of  a 
copyhold  from  the  manor,  or  any  attempt  to  convert  the  copyhold 
into  freehold  tenure,  or  the  committing  of  waste,  would  be  considered 
as  a  cause  of  forfeiture  of  the  copyhold  interest. 

In  £lcut  V.  Harding  (/),  no  doubt  appears  to  have  been  entertained 
by  the  Court  of  £.  J?,  as  to  the  continuance  of  the  services  after  the 
severance  of  the  copyhold  from  the  manor ;  the  only  question  with 
the  court  was,  whether  the  lessee  of  the  feoffee  could  take  advantage 
of  the  alleged  forfeiture  of  the  copyhold  interest,  the  whole  court 
agreeing  that  the  feoffee  himself,  if  he  had  not  made  the  lease,  might 
bave  done  so. 

Although  (as  it  was  said  in  JUurrel  &  Smith)  the  copyholder  is  not 
without  some  advantage  from  the  act  of  severance,  as  it  exonerates 
him  from  the  customary  fine  and  suit  of  court,  yet  he  receives  a 
serious  prejudice,  presuming  that  an  attempt  to  acquire  a  freehold 
title  by  the  only  act  which  could  establish  it  effectually,  namely,  a 
feoffinent,  would  be  a  cause  of  forfeiture ;  for  although  his  interest 
would  be  the  subject  of  an  assignment,  yet  that  would  bind  the  person 
Duly,  and  not  the  land ;  so  that  the  Ugal  title  must  be  left  in  the 
copyholder  and  his  heirs;  which  circumstance  would  necessarily 
operate  as  a  clog  to  the  free  alienation  of  the  property.  In  such  a 
case  it  would  be  desirable,  the  author  thinks,  to  take  the  conveyance 
by  a  bargain  and  sale  enrolled,  as  that  form  of  assurance  would  not 
create  a  forfeiture  of  the  copyhold  interest,  and  it  might  be  the  best 
means  of  preserving  evidence  of  title,  from  the  period  that  the  court 
rolls  of  the  manor  ceased  to  be  so. 

TkircUy — That  a  manor  may  be  suspended ;  and  may  cease  and 
revive. 

As  copyholds  are  parcel  of  the  demesnes  of  a  manor,  if  the  lord 
leaseth  for  years  all  the  demesnes,  it  is  a  suspension  of  the  manor 
during  the  term  of  years  (m). 

So  if  the  king  grant  the  demesnes  of  a  manor  for  life,  the  manor  is 

(/)  Cro.  EUz.  498.   And  see  1  Roll.  Abr.  Anon.  Cro.   Eliz.   21 ;   poet,  tit.  **  Extin- 

Cop.  (G.),  pi.  8|  4  ;   and  Wakeford's  case,  guishment." 

1  Leo.  102,  in  which  it  was  held,  that  a  re-  (m)  Marahe  ^  Smith's  case,  ubi  sup. ; 

lease  of  the  copyhold  interest  to  a  grantee  Pymmock  4*  Hilder,  Cro.  Jac.  559  ;  and 

of  the  freehold  is  an  extinguishment  equally  see  2  Ld.  Raym.  864. 
with    a   conveyance    to  the  lord.     S.  P. 
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suspended,  but  aAer  the  death  of  the  lessee  it  becomes  a  manor 
again  (n)» 

And  if,  on  a  partition  of  a  manor  between  two  sisters,  A.  and  B., 
the  demesnes  are  allotted  to  A.,  and  the  services  to  B»y  the  manor  is 
dissolved ;  jet  if  A.  dies  without  issue,  and  her  part  descends  to  B., 
it  becomes  a  manor  again  (o). 


It  would  seem  that  when  one  manor  is  held  by  copj  of  another 
manor,  the  lord  of  the  customary  manor  cannot  keep  Courts  Baron, 
to  have  forfeitures,  and  could  not  have  held  pleas  in  a  writ  of  right ; 
the  privileges  of  a  court  being  inconsistent  with  an  estate  at  will(j9). 


Demesnes. — When  the  demesnes  are  once  separated  from  the 
manor,  so  that  the  custom  is  destroyed,  they  are  no  longer  demisable 
by  copy  (y),  and  can  never  re-unite ;  as  if  lands  are  forfeited,  or 
escheat,  or  otherwise  come  to  the  hands  of  the  lord  of  the  manor, 
and  he  make  a  lease  for  life  or  for  years,  or  for  one  year,  or  half  a 
year,  or  other  certain  time,  by  deed,  or  even  by  parol  (r) ;  or  a  feoflF- 
ment  in  fee  on  condition,  even  though  the  lord  afterwards  enter  for 
the  condition  broken  (s) ;  but  if  the  lord  keep  the  land  in  his  own 
hands,  or  let  it  at  willy  he  or  his  assigns  may  regrant  at  pleasure  (0, 
even  after  a  period  of  twenty  years  (u).     And  since  the  Statute  of 


(n)  Hartop  f  Tucke  o.  Dalby,  Het.  14 ; 
and  see  Prior  of  Bath's  case,  4  Leo.  199, 
200. 

(o)  Thetford'8  case,  1  Leo.  204;  S.  C. 
And.  221 ;  Sir  Moyle  Finch's  case,  6  Co. 
64  a ;  and  see  2  Roll.  Abr.  122,  (F.)  pL 
3  :  Ih.  (H.),  and  the  cases  there  cited  from 
the  Year  Books ;  Bro.  Extinguishment,  IS ; 
Fitz.  Extinguishment,  6 ;  15  Vin.  Manor 
(H),(H.2). 

(p)  Rex  V.  Stanton,  or  Staverton,  Cro. 
Jac.  259 ;  Yelv.  190..  Writs  of  right  were 
abolished  by  8  &  4  Wm.  4,  c.  27,  s.  36. 

(q)  Willes,  323. 

(r)  French's  case,  18  &  19  Eliz.  4  Co. 
81  a;  Douncliffe  Sf  Minors,  1  Roll.  Abr. 
498  (B.) ;  S.  C.  2  Danv.  176 ;  6  Vin.  Cop. 
(R.)  pi.  1,  2,  3 ;  Lee  o.  Boothby,  Cro.  Car. 
521.  And  when  another  person  has  ac- 
quired a  term  certwi  in  copyholds,  they 
surely  cease  to  be  demisable ;  but  see  Hat- 
chings 0.  Strode,  Nels.  Ch.  R.  26,  where 
equity  aided  a  subsequent  grant  by  copy, 
under  the  peculiar  circumstances  of  the 


case. 

(«)  Co.  Cop.  8.  62,  Tr.  141 ;   French's 
case,  sup. 

(0  Co.  Lit.  58  b;  Co.  Cop.  a.  62,  Tr. 
141 ;  Douncliffe  ^  Minors,  sup. ;  Blemmer- 
basset  V.  Humberstone,  Hut.  65  ;  S.  C.  Sir 
W.  Jones,  41 ;  French's  case,  4  Co.  31 ;  1 
Roll.  Abr.  498,  Cop.  (B.);  Tavemer  and 
Cromwell,  3  Leo.  108,  2  Sid.  19  ;  Cham  v. 
Dover,  1  Leo.  16 ;  Kempe  and  Carter,  1 
Leo.  5,  bS ;  Doe  d.  Gibbons  «.  Pott  and 
others,  2  Dougl.  720.  It  should  seem  that 
the  king  is  an  exception  to  the  rule,  that 
the  copyhold  interest  is  destroyed  by  a  de- 
mise, and  that  the  king,  or  his  patentee, 
may  afterwards  regrant  by  copy.  Cremer 
V.  Burnet,  Sty.  266  ;  2  Roll  Abr.  197  (G.), 
pi.  3,  4;  Fulham  9.  Fulham,  Mar.  206; 
Lee  V,  Boothby,  1  Keb.  720  ;  S.  C.  W. 
Jones,  f49;  S.  C.  (called  Cholmley  v. 
Cooper  &  Ward)  3  Keh.  91 ;  S.  C.  but 
not  S.  P.  Cra  Car.  521  ;  Gilb.  Ten.  304. 

(ti)  Pemble  o.  Stern,  2  Keb.  213 ;  S.  C. 
Sir  T.  Raym.  165  ;  Sid.  316. 
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Frauds,  (29  Car.  II.  c.  3,)  (x)  the  author  apprehends  that  a  lease  by 
parol  (except  for  a  term  not  exceeding  three  years,  reserving  two- 
thirds  at  least  of  the  fiill  improved  value),  which,  by  the  third  section  of 
that  statute,  would  have  the  effect  of  an  estate  at  will  only,  would  not 
prevent  the  lord  from  making  a  regrant  of  the  land  as  copyhold  (y). 

Any  lawful  interruption,  as  the  lands  being  extended,  or  recovered 
m  dower,  is  equally  a  destruction  of  the  demisable  quality,  though  a 
wrongful  interruption,  as  a  disseisin,  is  not  so  (z). 

By  a  separation  of  the  demesnes,  the  author  conceives,  is  meant,  a 
separation  produced  by  the  act  of  the  person  having  the  fee  simple 
of  the  manor,  though  in  Lee  &  Boothby  (a)  it  is  said  that  a  lord  pro 
tempore  leasing  a  copyhold  is  a  severance ;  but  the  dictum  in  that  case 
is  in  complete  opposition  to  several  authorities,  which  have  esta- 
blished, that  a  lease  by  the  lord,  being  tenant  in  tail,  or  for  life  or 
years  only,  will  not  destroy  the  custom  as  to  the  reversioner  or 
remainder-man  (&) ;  and  is  totally  irreconcilable  with  the  case  of 
Winter  &  Loveday  (c),  in  which  the  tenant  for  life  was  empowered  to 
lease  the  settled  estates  except  the  demesnes;  and  the  court  held 
that  the  exception  extended  to  the  copyholds  as  part  of  the  demesnes, 
(notwithstanding  there  appeared  to  be  no  other  land  to  which  the 
power  could  apply,)  as  the  rents  and  services  might  be  demised, 
though  a  rent  could  not  be  reserved  on  such  a  lease ;  and  observed, 
that  the  power  in  question  would  have  enabled  the  tenant  for  life  to 
destroy  all  the  copyholds,  if  it  had  extended  to  them  ;  for  although 
a  lease  of  copyhold  tenements  by  a  lessee  of  a  manor  does  not  operate 
as  an  extinguishment,  yet,  a  lessee's  demising  copyholds  by  virtue  of 
a  power  derived  out  of  the  fee,  is  an  absolute  destruction  of  them. 

A  distinction  is  mentioned  to  have  been  made  by  Holt,  C.  J.,  in 
one  particular  case  (^),  between  a  tenancy  escheating  and  a  purchase 


(x)  N.  B.  a  lease  Toid  by  that  statute  re- 
gulates the  terms  of  the  tenancy  as  to  rent, 
the  time  of  the  year  for  the  tenant  to  quit, 
ftc;   Doe  d,  Rigge  *.  Ball,  5  T.  R.  472. 

(jf)  But  what  was  considered  at  the 
time  of  passing  that  act  as  a  tenancy  at  will, 
is  now  considered  as  a  tenancy  from  year  to 
year,  which  is  not  necessarily  a  term,  for  the 
meaning  of  the  statute  of  frauds  was,  that  a 
▼Old  lease  or  agreement  should  not  operate 
as  a  term.  See  per  Lord  Kenyon,  inClny- 
ton  V.  Blakey,  8  T.  R.  8  ;  and  in  Goodtitle 
^  Herbert,  4  T.  R.  681.  By  section  3  of 
8  &  9  Vict  c.  106,  which  repealed  7  &  8 
Vict.  c.  76,  a  lease  required  by  law  to  be 
in  writing  of  any  hereditaments  was  to  be 
void  at  law,  unless  made  by  deed. 

(s)     French's  case,  sup. ;  Co.  Lit.  58  b. 


824  b. 

(a)  Cro.  Car.  521. 

{h)  Rusley  ^  Conesby,  2  Roll.  Abr.  271, 
Prescrip.  (T.);  S.  C.  called  Conesbie  v, 
Rusky,  Cro.  Eliz.  459  b ;  Gilb.  Ten.  300. 
Vide  also  Co.  Lit.  58  b,  (n.  7) :  Prior  of 
Bath's  case,  4  Leo.  199 ;  post,  tit.  "  Lord  of 
the  Manor,''  "  Extinguishment." 

(c)  1  Comy.  40;  S.  C.  1  Freem.  507; 
S.  C.  Carth.  427;  S.  C.  1  Lord  Raym. 
267;  S.  C.  2  Salk.  537  ;  S.  C.  5  Mod.  244, 
878 ;  S.  C.  12  Mod.  147. 

{d)  Anon.  12  Mod.  188.  See  also 
Holmes  v.  Hanby,  1  Sid.  284 ;  S.  C.  2  Keb. 
28.  [*'  12  Mod.  is  not  a  book  of  any  autho- 
rity." Per  Buller,  J.,  1  Doug.  83.]  Vide 
Sav.  21,ca.  52. 
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by  the  lord^  namely,  that,  in  the  former  case,  the  land  became  part  of 
the  manor,  but  that  in  the  latter  it  was  only  holden  of  the  manor, 
and  not  part  of  it :  this  seems  quite  an  anomaly,  as  it  is  clear  that 
in  both  cases  the  land  might  be  regranted  by  copy,  though  in  each 
there  was  a  union  of  the  freehold  and  copyhold  interest ;  and  the 
author  cannot  help  thinking  that  there  is  some  misprint  in  the 
report. 

The  above  case  of.  Winter  &  Loveday  suggests  the  expediency  of 
excepting  copyholds,  and  the  rents  and  services  thereof,  out  of  the 
usual  power  of  leasing,  in  all  family  settlements  of  manors,  to  which 
lands  of  that  tenure  are  attached,  a  precaution  which  is  very  seldom 
attended  to. 

The  Demesnes  of  a  manor  may,  however,  under  an  immemorial 
usage,  be  granted  out  to  another,  and  still  remain  parcel  of  the 
manor,  which  shows,  that,  exclusive  of  the  powers  vested  in  the 
legislature  (6),  there  is  an  exception  to  the  rule,  that  copyholds 
cannot  be  created  at  the  present  day ;  but  this  proceeds  upon  the 
principle,  that  the  land  has  been  demisable  by  copy  from  time  im- 
memorial (/),  and,  therefore,  although  newly  granted,  yet  to  be 
considered  as  much  a  copyhold  tenement  as  if  it  had  been  immemo- 
rially  holden  by  copy  of  court  roll,  the  tenure  having  its  foundation 
in  custom,  which  from  time  immemorial  attached  upon  the  waste (^}; 
and  this  circumstance  is  to  be  attended  to  in  pleadings  (A). 

In  Hughes  v.  Games  (i),  it  was  admitted  that  a  lord  by  custom 
might,  with  the  consent  of  the  homage^  make  new  grants  of  part  of 
the  manor,  to  hold  by  copy,  and  a  case  is  mentioned  by  the  reporter 
to  have  been  cited  to  that  effect ;  but  whether  a  custom  to  do  it 
without  tlie  homage  would  be  good,  the  Chancellor  said  was  a  ques- 


(e)  See  95  Hen.  8,  c.  18,  enacting,  that 
the  king's  manors  of  Granges,  &c.  in  the 
county  of  Norfolk,  formerfy  part  of  the  pos- 
sessions of  the  Abbey  or  Priory  of  Walsing- 
ham,  should  and  might  be  granted  by  copy 
of  court  roll,  in  fee  simple,  or  for  term  of 
life  or  lives,  by  the  stewards  of  Uie  said 
manors,  their  under-stewards  or  deputies, 
for  such  rents,  services,  fines,  heriots  and 
customs,  as  in  the  said  copies  should  be 
specified,  which  copies  should  be  good 
against  the  king,  his  heirs,  successors,  and 
assigns.  See  also  37  Hen.  8,  c.  2,  enacting, 
that  so  much  of  Hounslow  Heath  as  was 
the  king's  inheritance,  and  was  meet  for 
tillage,  pasture,  meadow,  or  other  several 
ground,  should  be  of  the  nature  and  condi- 
tion of  copyhold  land :  or  the  same  miglit 
be  letten  by  the  steward  of  the  manor,  at 


will,  or  for  twenty-one  years,  which  lessee 
should  or  might  improve  it. 

(/}  Bishop  of  London  f*  Rowe,  S  Keb. 
124. 

(g)  Lord  Northwick  o.  Stanway,  3  Bos. 
&  Pul.  347  ;   Co.  Lit.  58  b. 

(h)  Kempe  ^  Carter,  1  Leo.  55  ;  Roe  «f 
Newman,  2  Wils.  125 ;  Revell  v.  Jodrell,2 
T.  R.  424. 

(<)  Select  Ca.  Chanc.  Temp.  King,  62 ; 
and  see  Sir  Matthew  Hale's  note  (a)  to 
F.  N.  B.  14  D.;  vide  also  Lady  Went- 
worth  0.  Clay,  Ca.  Temp.  Finch,  268  ;  but 
it  does  not  appear  whether  the  ground  to 
be  set  out  by  the  homage  was  to  be  granted 
to  hold  by  copy  of  court  roll;  and  see 
Folkard  v.  Hemmett,  cited  5  T.  R.  417, 
n.  and  post,  at  the  end  of  tit.  "  Pleading,*' 
&c. 


CH.  I.]  OF  A  MANOR.  15 

tion  which  must  go  to  law  (A).  In  Lord  Narthwick  t.  Stanway  {Jt\ 
which  was  an  action  of  assumpsit  to  recover  the  fine  on  admission  to 
land  in  the  manor  of  Harrow,  it  appeared  that  the  premises  were 
formerly  part  of  the  waste,  and  had  been  granted  by  the  lord,  to  hold 
by  copy ;  and  that  there  was  an  immemorial  custom  for  the  lord  to 
grant  parcels  of  the  waste,  whenever  he  ahould  think  proper y  to  hold 
by  copy  of  court  roll.  The  plaintiff  had  a  verdict  for  60/.,  and  after- 
wards, on  a  rule  obtained  for  a  new  trial,  one  of  the  grounds  of  appli- 
cation being  that  the  premises  were  not  of  copyhold  tenure,  the  court, 
relying  on  the  immemorial  custom,  and  adverting  to  a  similar  custom 
in  many  manors  in  the  north  of  England,  held  that  the  premises 
were  well  described  as  copyhold,  although  the  date  of  the  grant  was 
modem;  but  the  application  succeeded  upon  another  and  perfectly 
distinct  ground  (m). 

Again,  in  Boulcott  v.  Winmill  (n),  which  was  an  action  of  trespass 
for  breaking  and  entering  the  plaintiff's  close,  and  cutting  down  and 
prostrating  the  pales  and  fences  standing  therein,  and  there  was  a 
justification  under  an  alleged  right  of  common  of  pasture  over  the 
lociu  in  quoy  various  instances  were  proved,  from  1632,  of  grants  by 
the  lord  of  the  manor  of  Westham,  with  the  assent  of  the  homage,  at 
the  general  courts  baron  or  customary  courts,  of  parcels  of  the  waste, 
some  within  and  others  without  the  ancient  forest  of  Waltham,  be- 
longing to  the  crown,  and  subject  to  the  jurisdiction  of  the  forest 
coarts,  to  hold  by  copy  of  court  roll  at  the  will  of  the  lord,  &c,  and 
the  locus  in  quo  was  in  that  part  of  the  manor  which  was  within  the 
limits  of  the  forest.  At  the  trial,  Macdonald,  C.  B.,  was  of  opinion, 
that  the  custom  was  established,  and  the  plaintiff  had  a  verdict;  and, 
on  an  application  to  the  Court  of  King's  Bench  for  a  rule  for  a  new 
trial.  Lord  Ellenborough  held  that  the  waste  might  be  legally  granted 
out,  though  within  the  forest ;  and  the  other  judges  concurring,  a  rule 
was  refused. 

Length  of  possession  will  raise  the  presumption  of  a  custom  for  the 
lord  to  grant  out  the  waste  by  copy.  In  The  King  v.  The  Inha- 
bitants of  Warblington  (o),  the  lord  of  the  manor  of  Havant  had 
granted  a  small  part  of  the  waste,  to  hold  by  copy  of  court  roll, 
with  these  words  in  the  admission, — **  fine  one  shilling,  heriot  one 
shilling,  quit  rent  one  shilling,"  and  the  grantee  built  a  house  upon 
the  ground,  but  there  was  no  proof  of  any  consideration  having  been 
paid.     An  order  of  removal  of  the  son  of  the  grantee  and  his  family. 


(it)  The  author  will  presently  show  that  tance." 
Boch  a  custom  would  be  unreasonable,  and  (*•>  2   Campb.  261 ;    see  also   Steel  v, 

therefore  bad,  post,  p.  21.  Prickett  &  others,  2  Stark.  464,  470. 

(I)  Ubisup.  (o)  1  T.  R.421. 

(m)  See  S.  C.  post,  tit  '<  Fine  on  Admit. 
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from  Havant  to  Warblington,  (from  whence  the  father  came  into  the 
parish  of  Havaut  with  a  certificate,)  was  confirmed  by  the  court  of 
sessions,  and  on  an  appeal  to  the  Court  of  King's  Bench,  the  above 
grant  was  not  considered  to  be  voluntary ;  and  being  a  purchase 
under  30/.  the  court  held  that  it  did  not  give  a  settlement,  since  the 
stat.  of  9  Geo.  I.  c.  7  (p).  The  steward  of  the  manor  proved  several 
grants  of  part  of  the  waste  for  a  pecuniary  consideration,  and  there 
having  been  near  forty  years'  possession  under  the  grant,  the  court 
deemed  it  a  strong  presumption  in  &vour  of  the  custdm  of  granting 
the  waste  by  copy. 

It  has  been  doubted  whether  the  demesnes  of  a  manor  could  not 
be  granted  even  without  an  immemorial  custom  (7),  but  the  author 
apprehends  that  the  above  cases  of  grants  of  waste  land,  and  those 
to  which  he  is  about  to  refer  the  reader  (r),  have  established,  beyond 
all  controversy,  that  since  the  statute  of  Quia  emptoresy  no  new  tenure 
can  be  created,  except  by  special  and  immemorial  custom  or  by  legis- 
lative enactment,  and  that  no  person  can  reserve  to  himself  a  right 
of  escheat. 

Of  this  class  of  cases  is  Revell  and  others  v.  Jodrell  (5),  which  was 
an  issue  to  try  whether  allotments  made  to  copyholders,  in  respect  of 
their  copyholds,  on  two  commons,  were  freehold  or  copyhold ;  and, 
it  appearing  that  certain  woods  taken  by  the  copyholders  under  an 
agreement,  in  lieu  of  their  right  of  common,  had  been  excepted  out  of 
a  grant  of  the  manors  under  which  the  defendant  claimed,  the  court 
held  that  they  were  thereby  severed  from  the  manor,  and  that  the 


( p  )  Vide  also  The  King  t>.  The  Inhabit- 
ants of  Wilby,  2  Mau.  &  Selvr.  504;  The 
King  V.  The  Inhabitants  of  Hornchurch, 
2  Barn.  &  Aid.  189 ;  The  King  v.  The  In- 
habitants of  Homdon  on  the  Hill,  4  Mau.  & 
Selw.  565 ;  The  King  0.  The  Inhabitants  of 
Butterton,  6  T.  R.  556. 

Where  trustees  of  a  will^  as  lords  of  cer- 
tain manors  settled  in  trust  for  A.  for  life, 
with  remainder  over,  had  made  grants  of 
portions  of  the  waste,  and  received  fines  on 
admittances  thereto,  and  the  grants  had  in 
some  cases  been  made  subject  to  certain 
conditions  as  to  building,  and  the  trustees 
might  be  applied  to  for  releasing  the  condi- 
tions for  a  pecuniary  consideration,  it  was 
held,  with  respect  to  the  fines,  that  they  be- 
longed to  the  inheritance,  but  that  the 
tenant  for  life  would  be  entitled  to  the 
benefit  of^he  consideration  for  releasing 
the  conditions.  Earl  Cowley  0.  Wellesley, 
1  Law  R.  Eq.  656. 

Where  the  lord  of  a  manor,  with  the  con- 


sent of  the  homage,  granted  to  A.  a  piece 
.of  waste  land  as  copyhold,  on  condition  that 
no  buildings  should  be  erected  nor  trees 
planted  thereon,  and  reserving  a  power  to 
the  lord  and  certain  copyholders  to  enter 
and  remove  any  buildings  erected  or  trees 
planted,  the  reservation  to  the  copyholders 
was  held  to  be  without  consideration.  Bra- 
bant v.  Wilson,  12  Jur.  (N.  S.)  24. 

In  the  above  case  A.  assigned  the  land 
to  B.,  who  gave  notice  to  the  lord,  under 
the  Copyhold  Act  of  1852,  of  a  wish  to  be 
enfranchised,  and  it  was  held  that  after  the 
enfranchisement  B.  would  have  an  estate  of 
freehold,  discharged  from  the  condition,  and 
that  the  lord  would  be  entitled  to  an  equiva- 
lent compensation. 

(q)  See  1  Watk.  on  Cop.  33  to  36  ;  8  Bos. 
&  Pul.  n.  (a). 

(r)  And  see  Co.  Cop.  s.  31,  Tr.  45,  46; 
Co.  Lit.  58  b :  Kitch.  60 ;  Mo.  631,  pi.  867  ; 
2  Mau.  &  Selw.  509 ;  ante,  pp.  2,  8. 

(«)  2  T.  R.  415. 
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allotmeiits  made  to  the  copyholders  were  freehold  and  not  copyhold, 
agreeable  to  the  rule,  that  a  copyhold  without  custom  cannot  begin 
at  diis  day.  TownUy  &  Gibson  (t),  where,  under  an  inclosure  act, 
an  allotment  of  common  and  waste  was  to  be  made  to  the  lady  of  the 
maiior,  in  lieu  of  her  right  and  interest  in  the  soil  of  the  residue  of 
such  common  and  waste  {u),  and  then  the  remainder  was  to  be  allotted 
among  the  general  proprietors,  and  such  allotments  were  to  vest  in 
&e  simple,  discharged  from  all  customary  tenures,  rents,  &c.,  but  the 
act  was  not  to  prejudice  the  right  of  the  lady  in  or  to  the  seigniories 
incident  to  the  manor ;  on  the  contrary,  she  was  thereafter  to  hold 
and  enjoy  all  rents y  services,  royalties,  and  manorial  jurisdictions 
whatsoever,  and  there  was  a  subsisting  lease  granted  by  a  former  lord 
of  the  manor  of  the  mines  under  the  waste ;  and  there  the  court  held, 
that  the  mines  under  the  waste,  being  part  of  the  demesnes,  and  for 
which  the  lady  received  a  satisfaction  under  the  act,  were  not  reserved 
by  the  clause  reserving  rents,  royalties,  &c.,  and  that  the  tenants  held 
their  allotments  as  freehold  estates  of  inheritance,  and  would  not 
take  them  as  copyhold  unless  the  act  so  directed.  It  was  also 
adjudged,  that  the  lease  remained  valid,  but  that  the  right  to  the 
rents  of  the  mines  passed  to  the  person  in  whose  favour  the  allotment 
was  made.  The  reader  will  observe,  that  mines  are  not  considered 
as  a  distinct  right  from  the  right  to  the  soil  of  the  freehold,  but  are 
part  of  the  demesnes  of  a  manor,  and  consequently,  that  it  is  not 
sufficient,  (though  frequently  relied  upon,)  when  intended  to  except 
them  out  of  the  grant  of  waste,  or  the  enfranchisement  of  copyhold 
land,  to  reserve  to  the  lord  the  seigniories,  royalties,  and  jurisdictions, 
incident  to  the  manor,  but  that  they  should,  in  such  a  case,  be  reserved 
to  him  in  express  terms. 

Another  case  of  this  class  is  Doe  d.  Lowes  v.  Davidson  ( x),  which 
estabhshed  that  no  private  agreement  can  change  freehold  into  copy- 
hold or  customary  tenure,  and  that  allotments  of  land  of  freehold 
tenure  under  an  enclosure  act  will  not  become  of  copyhold  or  cus- 
tomary tenure,  without  express  words  making  them  so,  even  although 
the  aUotments  are  in  lieu  of  copyhold  or  customary  tenements,  or 
rights  appendant  thereto ;  which  is,  therefore,  an  exception  to  the 
rule,  that  accessorium  sequitur  principale. 


(0  2T.  R.701. 

(•)  The  lord  of  a  nanor  is  entitled  to 
•n  allotment  under  an  inclosure  act  in  re- 
■pcct  of  his  demesnes  of  the  manor,  over 
and  above  an  allotment  to  him  as  owner  of 
the  soil  of  the  commonable  and  waste  lands; 
Aniodell  9,  Viscount  Falmouthi  2  Mau.  &c 
8elw.  440. 

(m)  2  Mau.  &  Selw.  175.  See  also  The 
8. 


King  9.  The  Inhabitants  of  Homchurch, 
2  Barn.  &  Aid.  189 ;  Doe  d.  Sweeting  0. 
Hellard  ^  Griffiths,  9  Barn.  &  Cress.  795, 
et  seq.  The  case  of  Pochin  v,  Duncome, 
1  H.  &  N.  842,  is  one  where  allotments 
made  under  a  local  act  in  respect  of  a 
copyhold  tenement  were  held  to  be  of  a 
copyhold  tenure,  and  has  reference  to  the 
payment  of  fines  to  the  lord. 
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In  the  above  case  a  verdict  had  been  found  for  the  plaintiff^  subject 
to  the  opinion  of  the  Court  of  King's  Bench,  whether  the  custom  in 
the  particular  manor,  not  allowing  of  a  disposition  by  will,  extended 
to  the  new  allotments,  or  whether  they  passed  by  the  will  stated  in 
the  case ;  and  the  court,  stopping  the  counsel  for  the  defendant,  and 
adverting  to  the  above  cases  of  Revell  &  Jodrelly  and  Townley  & 
Gibson^  which  had  decided  that  customary  tenure  could  not  now  be 
created,  except  by  act  of  parliament,  or  by  custom  to  warrant  the 
grant  of  waste,  held,  that  the  allotments  in  question  continued  to  be 
of  the  same  tenure  after  the  award  and  act  of  parliament,  as  they 
were  before,  and  must  go  to  those  who  were  intitled  to  claim  them, 
as  passing  under  the  will  as  freehold,  and  that  the  agreement  and 
award  could  not  alter  the  tenure ;  neither  did  the  act  of  parliament 
alter  it,  in  the  construction  put  upon  it  by  the  court,  the  reservation 
to  the  lord  being  only  of  the  same  rights  over  the  freehold  land,  then 
become  the  freehold  of  the  tenants,  which  he  before,  had  enjoyed,  as 
lord  over  the  same  land,  when  it  was  his  own  freehold* 


When  under  a  local  inclosure  act  there  is  no  special  provision  to 
the  contrary,  the  legal  title  to  an  allotment  is  not  acquired  by  the 
allottee  until  the  execution  and  proclamation  of  the  commissioners' 
award  (y),  which  is  rather  evidence  of  title  than  a  constituting  of 
title  {z) ;  the  courts  inclining  to  consider  the  legal  estate,  (after  the 
execution  of  the  award,)  to  be  in  the  same  person  or  persons  in  suc- 
cession as  the  land,  &c.  in  respect  whereof  the  allotment  is  made. 
So  where  the  allottee  was  one  of  several  lives  named  in  a  copyhold 


(y)  Fairer  v.  Billing,  2  Barn.  &  Aid. 
171;  Cane  v.  Baldwin,  1  Stark.  65 1  Ellis 
9.  Arnison,  5  Barn.  &  Aid.  47.  But  in 
Kingsley  t>.  Young,  17  Ves.  472,  18  Ves. 
207,  an  objection  to  the  title  on  the  ground 
that  the  commissioners'  award  had  not  been 
made,  was  overruled,  the  act  containing  a 
clause,  enabling  a  sale  and  conveyance  be- 
fore the  award.  And  see  Doe  d,  Dixon  o. 
Willis,  5  Bing.  441,  where  the  commis- 
sioners had  made  an  allotment  in  respect 
of  R.'s  land  in  1 824,  and  in  the  same  year 
a  conveyance  was  made  of  the  same  land, 
and  it  was  held  that  the  allotment  passed, 
although  the  award  urns  not  executed  till  1 827. 
A  custom  to  grant  the  demesne  lands  by 
copy  for  lives,  will  be  destroyed  by  a  grant 
by  the  owner  in  fee  of  the  manor  of  a  lease 
from  year  to  year,  which  will  sever  the 


lands  from  the  manor,  and  cause  tfaem  to 
cease  to  be  part  of  the  demesnes.  Henley, 
Lord,  Ex  parte,  re  the  London  and  South- 
western Railway  Act,  1856,  29  Beav.Sll  ; 
Doe  d.  Milburn  v.  Edgar,  2  Bing.  N.  C. 
498;  vide  also  Greathead  v.  Morlev  and 
others,  inf.  The  1  &  2  Geo.  4,  c  23,  s.  1, 
authorized  landlords  to  enter  upon  land 
allotted  to  and  demised  by  them,  and  dis- 
train for  rent,  notwithstanding  the  award 
of  the  commissioners  shall  not  hare  been 
executed. 

(s)  Kingsley  v.  Young,  sup.;  Doe  <i. 
Sweeting  v.  Hellard  4-  Griffiths,  9  Barn. 
&  Cress.  789,  798-9,  806 :  S.  C.  4  Man. 
&L  Ry.  736;  Greathead  v.  Morley  and 
others,  8  Scott  (N.  S.)  538;  Graham  v. 
Ewart,  3  Com.  L.  R.  113,  Exch. 
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grants  the  court  of  B.  R.  held,  that  the  effect  of  the  award  was  to 
Test  the  legal  estate  in  the  allotment  in  the  seyeral  persons  intided  in 
accession  (a). 


The  Customs  of  a  manor  must  be  immemorial  (6),  reasonable  (c),   -j^  to  N  ni/ 
and  certain  (d)y  or  they  cannot  be  supported  (e) ;  and  if  any  part  of 
the  custom  be  bad,  it  avoids  the  whole  (/). 

As  a  custom  must  be  immemorial,  so  a  privilege  attached  to  ancient 
messuages  cannot  be  claimed  in  respect  of  a  tenement  recently  built, 
and  not  upon  the  site  of  an  ancient  messuage  {g), 

A  custom  that  a  feme  covert  seised  in  fee  may  dispose  of  her  estate 
without  her  husband's  assent  (A),  or  without  the  private  examination 
of  the  wife  (i),  has  been  held  bad,  being  contrary  to  good  policy.  So 
a  custom  that  after  the  death  of  a  tenant  for  life,  the  lord  is  com- 
pellable to  grant  to  a  particular  person,  as  to  the  son,  and  if  no  son 
to  the  daughter,  and  so  in  perpetuum,  is  void,  though  a  custom  for  a 
copyholder  for  life  to  nominate  his  successor  is  good,  the  former 
being  to  compel  the  lord,  who  has  the  interest,  to  make  a  grant  of  it, 
and  the  latter  compelling  an  admittance,  where  the  interest  is  in  the 
copyholder  (j).  But  under  such  a  custom  the  estate  could  not  be  di- 
vided into  fractions,  by  nominating  part  to  one  and  part  to  another  (i) ; 
yet  it  should  seem  that  by  the  custom  of  Yelminster  Prima  in  Devon- 
shire, the  person  nominating  may  except  any  part  of  the  lands  to 

(a)  Doe  ^  Hellard,  sup.    And  see  2  C.  C.  287 ;  Doe  d.  Edmunds  v.  Llewellin, 

Urn.  &  Selw.  175,  185,  in  Doe  d.  Lowes  2  Cr.  Mee.  &  Ros.  508 ;  post,  title  *'  Sur- 

f.  Dtvidaon ;  Doe  f  Jefferson,  2  Bing.  118.  render  to  Will." 

(i)  Co.  Cop.  s.  33  ;  Jackman  v.  Hod-  (/)  Wilkes  v.  Broadbent,  2  Stra.  1225. 

dcsdon,  Cro.  Eliz.  351.    See  reference  to  (g)  Dunstan   v.   Tresider,  5   T.  R.  2; 

2  &  8  WiJJ.  4,  c.  71,  "  for  shortening  the  post,  tit  "  Pleading,"  &c. 

time  of  prescription  in  certain  cases,"  post,  (h)  Stevens  d.  Wise  v,  Tyrell,  2  Wils.  1. 

p.22n.  (6).  (i)  George  d.  Thornbury  v.  Jew,  Amb. 

(e)  It  is  suflScient  to  show  that  a  cus-  629.     But  see  Skipwith's  case,  Mo.  123, 

torn  (which  must  always  be  alleged  in  the  &c. ;  post,  tit.  "  Surrender." 

^md)  waiSk  reasonable  in  its  commencement,  (j)  Lord  Grey's  case.  Mo.  788,  pi.  1088; 

and  it  tieed   not  be  intended  to  have  a  Ball's  case,  4  Leo.  287 ;  Rowles  v.  Mason, 

lawful  beginning  by  grant,  &c.,  but  a  pre-  1  Brownl.  132 ;  2  Brown! .  85,  192;  1  Roll, 

•eription  ( which  is  alleged  in  the  person)  Abr.  560,  pi.  18;    lb.  562,  <H),  pL   1; 

ought  to  have  by  common  intendment  a  Devenish  v.  Baines,  2  Eq.  Ca.  Abr.  43,  44; 

hmfia  beginnings    6   Co.  60  b,  in  Gate.  Pre.  Ch.  3;  Warne  o.  Sawyer,  1  Roll.  Rep. 

ward's  ease.  48,  cites  Crabb  4r  Be  vis.    See  also  Noy,  2, 

A  custom  against  the  '  king's  preroga-  Ford  v.  Hoskins,  Cro.  Jac.  868  ;  S.  C.  Mo. 

tive  is  not  allowable;  Davis's  Rep.  33  b.  842;  S.  C.  1  Roll.  Rep.  125  ;  S.  C.  2  Bulst. 

id)  2  IL  4, 10 ;  Co.  Cop.  s.  83,  Tr.  61,  336 ;  1  Eq.  Abr.  118,  c.  2  ;  1  Sid.  267  ;  and 

62, 63 ;  Kit.  204.  see  Mardiner  ^  Elliot,  2  T.  R.  746.     But 

(«)  Whether  a  custom  negativing  the  see  Gilb.  Ten.  823. 

right  to  surrender  to  the  use  of  a  will  could  (k)  2  BrownL  199. 
be  supported,  see  Tike  v.  White,  3  Bro. 
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any  other  person ;  but  such  exception  operates  on  the  beneficial  interest 
onlj^  the  nominee  continuing  tenant  to  the  lord  for  the  whole  (/). 

A  custom  for  the  lord  of  a  manor  to  grant  leases  of  the  waste  lands 
without  restriction^  (the  effect  of  which  would  be  to  enable  him  to 
annihilate  the  right  of  common  altogether,)  is  too  unreasonable  to  be 
supported  (m).  So,  also,  would  be  a  custom  to  grant  out  the  wastes 
of  a  manor  by  copy  of  court  roll  without  the  consent  of  the  homage  (n) ; 
though  a  custom  which  does  not  establish  an  arbitrary  power  in  the 
lord,  but  merely  operates  as  a  qualification  of  the  right  of  the  tenants 
of  the  manor  in  fiivour  of  the  lord,  is  good.  This  wa«  fully  established 
in  the  case  of  Bateson  &  Green  (o) ;  and  it  is  to  be  observed  that  the 
extent  to  which  the  lord's  right  had  been  carried  in  that  case  did  not 
appear  to  be  unreasonable  (p). 

Grants  have  been  occasionally  made  by  lords  of  manors,  ex  mere 
motUy  either  in  fee  or  for  a  term  of  years,  to  hold  by  copy  of  court 
roll.  Such  grants,  however,  would  not  enure  as  grants  of  the  copy- 
hold interest,  by  reason  of  the  statute  Quia  emptores,  nor  woidd  they 
formerly  have  operated  as  a  conveyance  of  the  freehold  interest  for 
want  of  livery  of  seisin  or  a  statutable  possession  under  a  bargain 
and  sale  for  a  year  (9).  By  4  &  5  Vict.  c.  21,  seisin  was  to  be  ac- 
quired by  a  release  of  freeholds  without  a  bargain  and  sale  for  a  year ; 
and  by  8  &  9  Vict  c.  106,  s.  2,  corporeal  hereditaments  were,  as 
regarded  the  conveyance  of  the  fireehold  thereof,  to  be  deemed  to  lie 
in  grant  as  well  as  in  livery. 

Again,  a  custom  that  those  who  claim  ought  to  come  into  court  at 
the  first,  second  or  third  proclamation,  to  take  up  their  estates,  or 
that  they  should  be  forfeited,  was  held,  even  before  the  statute  of 
9  Geo.  I.  c.  29,  not  to  extend  to  an  heir  beyond  sea,  or  being  an 
infant  (r). 

In  Fenn  d.  Richards  v.  Mariott  (5),  a  custom  that  the  grantee  of 


(/)  Devenish  v.  Baines,  Pre.  Ch.  S ;  6 
Vin.  54,  pi.  7. 

(m)  Badger  0.  Ford,  S  Barn.  &  Aid.  155; 
Arlett  V.  Ellis,  infra. 

(n)  Arlett  v,  Ellis,  7  Barn.  &  Cress. 
365-8,  372-5;  B.C.  9  Dow.  &  Ry.  897; 
and  see  Clarkson  v,  Woodhouse,  5  T.  R. 
412,  n.;  Follcard  v.  Hemmett,  5  T.  R.  417, 
n. ;  but  in  the  latter  case  the  custom  was  to 
grant  with  the  consent  of  the  homage. 

The  Copyhold  Act,  1841 ,  (4  &  5  Vrct  c.  35,) 
8.  91,  recognized  the  custom  prevailing  in 
some  manors  to  make  grants  of  waste  land 
as  copyhold,  wUh  th§  consent  of  the  homage, 
and  restricted  such  grants  to  courts  sum- 
moned and  held  conformably  to  ancient 
usage,  with    the   consent  of  the   homage 


there  assembled. 

(0)  5  T.  R.  415;  vide  Hilton  v.  Lord 
Granville,  1  Cr.  &  Phil.  294. 

(p)  Per  Bayley,  J.,  in  Arlett  0.  Ellis,  7 
Barn.  &  Cress.  866 ;  9  Dow.  &  Ry.  903. 

(9)  The  King  v.  The  Inhabitants  of 
Wilby,  2  Mau.  &  Selw.  509. 

(r)  King  v,  Dilliston,  3  Mod.  221 ;  S.  C. 
1  Salk.  386;  S.  C  1  Show.  31,  83;  and 
see  the  references  in  the  margins.  Vide 
also  Sir  RichHrd  Lechford's  case,  8  Co.  99 ; 
Whitton  o.  Williams,  Cro.  Jac.  101 ;  Godb. 
268,  pi.  371 ;  Smith  0.  Paynton,  Cart.  86; 
17.  Ves.  90. 

(«)  Willes,  430 ;  and  see  Perryman's 
case,  5  Co.  84. 
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customaiy  estates,  passing  either  by  deed  or  surrender,  must  be 
admitted  during  the  life  of  the  grantor,  was  held  to  be  good  in  law ; 
the  court  obsenring  that  it  was  fit  that  such  grantees  should  be 
admitted  in  some  reasonable  time,  and  that  the  custom  had  limited 
that  time. 

In  a  modem  case  (t),  evidence  was  given  of  a  custom  in  the  manor 
of  Honiton,  Wilts,  by  which,  after  the  death  of  the  tenant  in  posses- 
sion, of  copyholds  held  for  lives  in  succession,  with  a  grant  in  rever- 
sion, the  life  in  reversion  was  entitled  to  hold  the  estate  beneficially, 
miless  it  should  appear  by  the  court  rolls  that  a  trust  was  intended 
for  the  lives  in  succession ;  and  the  yice-Chancellor  held  that  the 
custom  was  reasonable,  as  it  prevented  disputes  with  regard  to  secret 
trusts  («). 

And  in  a  more  recent  case(jr),  the  Court  of  B.  R,  held  that  a 
custom  which  gave  the  copyholds  to  the  cestui  que  vies,  in  the  event 
of  the  grantee  dying  without  having  disposed  of  the  estate  by  will, 
and  therefore  extending  the  principle  of  general  occupancy  to  copy- 
liolds,  was  a  good  custom;  Holroyd,  J.,  observing,  that  the  only 
ground  on  which  it  could  be  urged  that  the  custom  was  bad  was,  that 
it  was  unreasonable,  but  that  could  not  be  unreasonable  which  merely 
effected,  in  copyholds,  what  the  common  law  had  estabUshed  as  to 
fi^olds. 

A  custom  for  the  steward  or  his  deputy  to  have  the  sole  right  of 
preparing  all  the  surrenders  of  copyhold  estates  within  the  manor,  is 
a  reasonable  custom,  being  a  qualification  of  the  power  of  alienation, 
and  an  advantage  to  the  tenant,  the  steward  being  bound  to  prepare 
the  surrender  for  a  fixed  fee,  and  better  acquainted  with  the  estate 
than  any  stranger  could  be  (y). 

An  immemorial  custom  for  copyholders  of  inheritance,  without 
licence  firom  the  lord,  to  break  the  surface  of  their  tenements  and  get 


(/)  Edwards  v.  Fidel,  8  Madd.  Rep.  V. 
C.  Court,  238.  Though  a  custom  to  com- 
pel a  remainder-man  to  come  in  and  be 
admitted  during  the  life  of  the  tenant  for 
life  would  be  unreasonable  and  void ;  yet 
a  custom  that  if  a  remainder-man  wishes 
to  deal  with  his  remainder  during  the  life 
estate,  be  must  be  admitted  and  pay  a  fine, 
has  been  held  good.  Evelyn  v.  Worsfold, 
Q.  B.,  Dec.  1849. 

(a)  But  in  Lewis  v.  Lane,  2  Myl.  & 
Keen,  iS5,  the  M.  R.  decided,  that  the 
right  to  dispose  by  will  of  the  equitable 
ownership  could  not  be  controlled  by  the 
custom  of  the  manor ;  and  held  that  a  cus- 


tom inconsistent  with  the  doctrine  of  re- 
sulting trusts, — for  instance,  that  a  person 
named  by  the  purchaser  of  a  copyhold  as 
the  second  life,  should  take  beneficially, — 
was  unreasonable.  Post,  tic  "  Trust  Es- 
tates." 

(x)  Doe  d.   Nepean,  Bart.  v.  Goddard> 

1  Bam.  &  Cress.  522 ;  S.  C.  2  Dow.  &  Ry. 
778,  post 

iff)  Rex  9.  Rigge,  2  Barn.  &  Aid.  550  ; 
and  see  Reg.  v.  The  Lord  of  the  Manor  of 
Bishopstoke,  8  Dowl.  (P.  C.)608;  post, 
tiL  '*  Mandamus ;"  see  also  Clayton  v.  Corby, 

2  Q.  B.  Rep.  818. 
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clay  without  limit  for  making  bricks  to  be  sold  off  the  manor^  is  a 
good  custom  {z), 

A  custom  for  the  lord  and  his  tenants  of  collieries  to  sink  pits 
within  the  freehold  lands  for  working  the  same^  and  to  lay  the  coals, 
&c.  on  the  lands  near  to  such  pits,  being  customary  tenements  parcel 
of  the  manor,  and  to  lay  wood  there  for  the  use  of  the  pits,  was 
deemed  unreasonable  and  void  (a). 

And  in  Wilson  y.  Willes  (6),  a  custom  in  the  manor  of  Hampstead 
in  Middlesex,  for  the  customary  tenants,  having  gardens,  parcel 
thereof,  to  dig  and  carry  away  turf  fit  and  proper  to  be  used,  as  often 
as  occasion  required,  for  making  and  repairing  grass  plots  in  such 


(s)  Marquis,  of  Salisbury  v.  Gladstone, 
6  Jur.  (N.  S.)  1209;  8  lb.  625;  9  Ho.^ 
Lords  Ca.  692.    [Lord  Wensleydale.] 

(a)  Broadbent  0.  Wilks,  Willes,  360; 
S.  C.  in  error,  1  Wils.  63 ;  S.  C.  2  Str. 
1224l 

a  custom  that  all  the  tenants  and  inha- 
bitants of  a  manor  should  grind  at  the  lord's 
mill  all  their  corn,  wherever  grown,  which 
should  be  spent,  in  a  ground  state,  within 
their  houses,  is  good,  but  not  to  the  extent 
of  restraining  persons  having  do  corn  of 
their  own  from  using  corn  grown  or  ground 
out  of  the  manor ;  Neville  v.  Buck,  8  Bro. 
P.  C.  106 ;  Richardson  v.  Walker,  4  Dow. 
&:  Ry.  498 ;  and  see  Cort  0.  Birkbeck,  1 
Doug.  218;  Higges  j-  Gardener,  1  Roll. 
Abr.  £59,  pi.  4;  Green  v.  Robinson,  Hardr. 
174 ;  Duke  of  Norfolk  4-  Myers,  4  Madd. 
83 ;  Walmesly  0.  Marshall,  cited  ib.  105, 
n.  (b).  Such  a  custom  is  suspended  by 
pulling  down  the  mill ;  Richardson  v.  Capes, 
4  Dow.  &  Ry.  512. 

(ft)  7  East,  121 ;  and  see  Wilson  v.  Page, 
4  Esp.  71 ;  1  voL  Ca.  &  Op.  170;  Clayton 
0.  Corby,  5  Ad.  &  El.  (N.  S.)  415;  see 
also  Bell  *.  Wardell,  Willes,  202,  and  the 
several  authorities  mentioned  in  the  notes 
to  that  case,  and  in  Broadbent  9.  Wilks, 
Willes,  362,  363 ;  see  further  as  to  customs, 
1  Roll.  Abr.  558  et  seq.  The  author  ap- 
prehends that  a  claim  under  a  custom 
similar  to  that  which  was  relied  upon  in 
Wilson  4*  Willes,  supra,  but  rendered  rea- 
sonable by  being  confined  to  "necessary 
consumption  and  repairs,"  (post,  tit.  "Pre- 
scription"), wnuld  be  held  to  come  within 
the  provisions  of  2  &  8  Will.  4,  c  71,  "  For 
shortening  the  Time  of  Prescription  in  cer- 
tain Cases;"  but,  so  far  from  sanctioning 


an  unreasonable  custom,  the  first  section  of 
the  act  expressly  provides  that  "  such  claim 
may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated." 

A  prescription  or  custom  to  work  mines 
under  any  messuages  and  lands  parcel  of 
the  manor,  and  for  the  purpose  thereof  to 
dig  all  such  pits  under  the  messuages  and 
lands  as  might  be  necessary.without  making 
compensation  for  any  damage  occasioned  to 
any  messuages  by  the  working  of  the  mines, 
was  held  void  as  being  unreasonable.  Hil- 
ton v.Earl  Granville,  5  Ad.  &  El.  (N.S.)  701. 

Where  copyholders  claimed  a  customary 
right  to  dig  and  carry  away  sand  from  their 
tenements,  and  the  evidence  was  such  that 
an  inference  of  the  existence  of  the  custom 
might  be  readily  drawn,  it  was  held  to  be 
unnecessary  to  prove  that  tlie  right  had  been 
enjoyed  for  thirty  years  ;  since  the  Ist  sect, 
of  the  Prescription  Act,  2  8c  3  Will  4,  c. 
71,  only  applies  to  cases  when  a  person 
claims  by  custom,  prescription  or  grant,  a 
profit  or  benefit  from  the  land  of  another, 
and  not  to  the  case  of  a  right  claimed  by  a 
copyholder  on  his  own  tenement,  according 
to  the  custom  of  the  manor.  Uanmer  «. 
Chance,  11  Jur.  (N.  S.)  897,  on  appeal. 

It  would  seem  from  the  case  last  referred 
to,  that  where  a  custom  has  been  eigoyed 
for  a  shorter  period  than  that  required  by 
the  Prescription  Act  for  its  establishment, 
the  court  is  not  precluded  by  the  6th  sect, 
of  the  act  from  taking  the  fact  of  such  en- 
joyment into  consideration,  with  other  cir- 
cumstances, as  evidence  of  the  custom. 

A  profit  a  prendre  in  another's  soil,  can- 
not be  claimed  by  custom.  Attorney-Gene- 
ral 0.  Mathias,  4  Kay  &  J.  595. 
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gardens,  was  held  incapable  of  being  supported,  from  its  not  defining 
wliat  sort  of  improvement  was  meant,  and  which  therefore  extended 
to  all  sorts  of  fanciful  alterations. 

A  custom  that  after  presentment  of  the  neglect  of  repairs,  the  copy- 
hold tenant  should  be  amerced,  and  that  the  lord  might  distrain  the 
beasts  as  well  of  the  tenant  as  the  under-tenant  of  such  customary 
tenements,  levant  and  couchant  thereon,  for  the  amercement,  has 
been  held  to  be  a  good  custom  (c). 

A  single  act,  if  unresisted,  may  be  evidence  of  a  custom,  but  will 
not  make  a  custom  {d). 

One  custom  may  be   subservient  to   another,  as  in  JBateson  v. 
Green  («),  where  it  was  held  that  the  lord,  having  a  right  to  dig  clay- 
pits,  might  do  so,  or  authorize  others  to  do  it,  to  the  prejudice  of  the 
right  of  herbage  in  the  commoners. 

A  custom  that  lands  shall  always  descend  to  the  heirs  male,  viz.  to 
the  heirs  male  in  the  collateral  line,  excluding  females  in  the  lineal, 
has  been  held  to  be  good  {f ). 

And  a  custom  may  be  reasonable  in  its  commencement,  if  it  is  for 
the  oonunon  benefit,  though  it  tends  to   an   individual  prejudice ; 
therefore  a  custom  will  not  be  deemed  void,  merely  because  it  is* 
prejudicial  to  or  diminishes  the  lord's  casualty  or  profit  as  to  es- 
cheat (y). 

When  a  doubt  prevails  as  to  the  existence  of  a  custom,  it  is  to 
be  tried  by  a  jury  of  the  county,  (assisted  by  the  court  as  to 
settled  rules  of  evidence  (A),)  and  not  by  the  judges,  unless  the  same 
has  been  before  tried,  determined,  and  recorded  in  the  same  court  (i); 


(e)  Thorne  4"  Tyler,  Mar.  161. 
{d)  Doe  V.  Mason,  8  Wils.  63;  Roe  v. 
Jeffery,  2  Mau.  &  Selw.  92.  But  eTidence 
sufficient  in  itself  to  establish  a  custom  in 
a  manor  will  be  insafficient  for  that  purpose 
in  the  face  of  antient  documents  within  the 
time  of  legal  memory,  and  which  negative 
the  existence  of  any  such  custom.  Duke 
of  Portland  o.  HiU,  12  Jur.  (N.  S.)  286 ;  2 
Law  R.,  Eq.  Ca.  766. 

(e)  fi  T.  R.  41 1 ;  and  see  Place  v,  Jack- 
son, 4  Dow.  &  Ry.  818. 

(/)  Sympeon  v.  Quinley  or  Quinsey,  1 
VeoL  88;  S.  C.  2  Keb.  672;  Newton  v. 
Shafto,  post,  p.  26.  And  a  custom  that  an 
ezecator  or  administrator  shall  have  a  year 
ID  the  land  of  a  copyholder,  against  the 
wife  entitled  to  freebench,  is  good.  Ren- 
nington  v.  Cole,  Noy,  29. 

ig)  Gilb.  Ten.  (4th  ed.),  p.  828  et  seq.; 
Fisher,  40,  41 ;  Kit.  204,  205 ;  2  Ves.  303, 
in  Fawcet  4"  Lowther.    A  custom  giving 


a  right  of  pre*emption  to  particular  persons, 
as,  for  instance,  the  nearest  relation,  or 
next  neighbour,  ice,  has  been  deemed  rea- 
sonable ;  Jenk.  274,  pi.  96 ;  2  Brownl. 
196,  in  Rowles  ^  Mason. 

(A)   See  per    Lord    Loughborough,    in 
Grant  v  Astle,  post,  tit.  "  Fine." 

(i)  1  BI.  Com.  76 ;  and  see  Mortimer  v. 
Petifer,  Cro.  Jac.  302  ;  Jewell  •.  Horwood, 
1  Roll.  Rep.  263;  Edwin  o.  Thomas,  2 
Vem.  76 ;  and  see  Locke  0.  Colman,  1 
Myl.  &  Keen,  428.  N.B.  In  that  case,  the 
jury,  by  finding  for  the  defendant,  negatived 
the  plaintiff's  title  as  customary  heir;  and 
the  effect  of  the  verdict  being  to  establish 
within  an  extensive  district  a  rule  of  in- 
heritance of  which  there  was  no  distinct 
precedent  in  evidence,  the  Court  of  Chan, 
eery  allowed  a  second  trial*  Vide  Locke  v. 
Colman,  2  Myl.  &  Cr.  42.  But  the  jury 
having  again  found  in  favour  of  the  defend- 
ant, the  Lord  Chancellor  refused  a  third 
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and  the  existence  may  be  established  by  evidence  of  practice 
alone  (k). 

The  law  takes  notice  of  general  customs,  such  as  gavelkind  and 
borough-English^  but  others  must  be  specially  pleaded  {l)y  and  the 
proof  rests  with  him  who  alleges  it{m).  But  one  custom  may  be 
pleaded  against  another^  where  both  may  stand  together  (n);  and 
equity  does  not  require  a  custom  to  be  set  forth  with  so  much  ^exact- 
ness  as  is  requisite  at  law  (o). 

When  a  custom  goes  to  the  making  and  maintenance  of  a  copyhold 
estate,  it  is  to  be  taken  &vorably  (;>),  but  all  customs  in  deprivation 
or  bar  of  a  copyholder's  estate  are  to  be  construed  strictly  (7).  Soj  if 
the  custom  is  that  the  first  taker  may  surrender  to  the  lord,  and  destroy 
the  estates  in  remainder,  a  fine  would  not  have  barred  the  remain- 
ders (r) ;  and  if  there  is  a  particular  custom  as  to  descent,  where  the 


new  trial :  4  Bing.  N.  S.  685.    A  court  of 
.   equity  will  refer  it  to  the  Master  to  inquire 
of  an  alleged  custom,  if  the  parties  desire 
it ;  Edwards  v.  Fidel,  3  Madd.  289. 

{k)  Doe  V.  Mellersh,  5  Adol.  &  Ell. 
541  ;  1  Nev.  &  Per.  30. 

(/)  Rob.  Gav.  b.  1,  c.  4,  p.  48  (8rd  ed.); 
2  Danv.  184,  p.  2 ;  Clements  o.  Scudamore, 

1  Salk.  243  (cites  Fane<^  Barr,  Hil.  1659) ; 
S.  C.  1  P.  W.  ^^x  S.  C.  6  Mod.  i20 :  S.  C. 

2  Lord  Raym.  1024;  Payne  v.  Barker,  Sir 
O.  Bridg.  28.  83,  n.;  Humfry  v.  Bathurst, 
Lutw.  755 ;  Roe  ta  Aistrop,  2  Sir  W.  Bl. 
1228;  IBl.  Com  76. 

iVo/«.— By  the  79ih  sect  of  the  Copyhold 
Act,  1841,  lands  included  in  any  commuta- 
^  tion  were  to  continue  to  be  held  by  copy  of 
court  roll,  and  to  be  conveyed  by  surrender 
and  admittance,  or  as  previously  by  custom 
held  and  conveyed,  and  to  continue  parcel 
of  the  manor,  but  thenceforth  to  cease  to  be 
subject  to  the  custom  of  borough-English  or 
gavelkind,  or  any  other  customary  descent, 
or  any  custom  relating  to  dower  or  free- 
bench,  or  tenancy  by  ihe  curtesy ;  and  the 
rules  of  descent,  dower,  and  curtesy  in  free 
and  common  socage  were  to  attach  thereto. 

And  the  80th  sect,  provided  that  the  cus- 
tom of  gavelkind,  as  it  existed  and  prevailed 
in  Kent,  should  prevail  and  continue  to  be 
exercised  in  that  county  as  theretofore. 

By  the  Copyhold  Act,  1852,  s.  34,  on  the 
completion  of  an  enfranchisement,  the  lands 
enfranchised  were  to  cease  to  be  subject  to 
the  customs  of  borough-English  or  gavel- 
kind, or  any  other  customary  mode  of 
descent 


(m)  Ewer  0.  Astwicke,  1  And.  192; 
Rob.  Gav.  c.  4,  p.  88 ;  Roberts  «.  Young, 
Hob.  286 :  S.  C.  1  Brownl.  172,  178. 

(11)  Kinchin  0.  Knight,  1  Sir  W.  Bl.  49. 

(0)  Dean  and  Chapter  of  Ely  o.  Warren, 
2  Atk.  190.  It  was  decided  in  this  case, 
that  a  copyholder  in  fenny  counties,  after 
the  land  is  drained,  may  be  entitled  to  com- 
mon of  turbary,  and  dig  turf  by  way  of 
compensation. 

As  to  the  necessity  of  setting  forth  a 
custom  with  exactness  in  pleadings  at  law, 
see  Griffin  v.  Blandford,  Cowp.  63 ;  post, 
tit. "  Pleadings,"  &c. 

(p)  Per  Popham,  in  Baspool  9.  Long, 
Cro.  Eliz.  879. 

(7)  Baspool  •.  Long,  sup.;  S.  C.  Yelv. 
1  i  Borneford  %  Packington,  1  Lea  1 ;  and 
see  Carter,  88,  in  Smith  v.  Paynton. 

(r)  Zinzan  0.  Talmadge,  PoUexf.  564; 
S.  C.  Sir  T.  Ray.  402  ;  S.  C.  T.  Jones, 
142;  S.  C.  2  Sho.  130,  and  see  Smartle  v. 
Penhailow,  6  Mod.  63;  S.  C.  1  Salk.  188  ; 
S.  C.  2  Lord  Raym.  994 ;  S.  C.  3  Salk.  181 ; 
Archer  v»  Bokenham,  11  Mod.  160;  Rob. 
Gav.  b.  1,  c.  6,  p.  93  (3rd  ed.);  Pankerdv. 
Pankerd,  1  Sim.ft  Stu.  1.  In  Doe  d.  Hamil- 
ton and  wife  w.  Clift,  12  Adol.  &  Ell.  506,  the 
eldest  sister  was  held  to  be  entitled  to  cut- 
tomaryhbld  land  under  the  special  custom  as 
to  descent,  although  the  brother,  who  was 
entitled  as  heir,  had  not  been  admitted,  for 
hAving  entered  he  died  seised.  It  seems, 
however,  that  if  the  land  had  not  been  cus- 
tomaryhold  of  inheritance,  but  held  by  the 
brother  for  the  joint  lives  of  himself  and 
the  lord,  with  a  tenant  right  of  renewal. 
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tenants  die  seised,  there^  according  to  the  case  of  Fane  v.  Barr  (s)y  the 
djmg  seised  is  essential  to  bring  the  case  within  the  custom.  And  in 
cases  of  descent,  if  the  custom  is  silent,  the  common  law  must  regu- 
late the  course  of  it  (<)•  If,  therefore,  there  is  a  recorded  custom  in 
the  manor,  that  the  land  shall  descend  to  the  eldest  daughter,  or 
eldest  sister,  in  exclusion  of  younger  daughters  and  sisters,  it  will  not 
be  extended  to  an  eldest  niece  upon  that  evidence  alone  (u) ;  and 
if  the  custom  is  for  the  youngest  son  to  inherit,  and  a  man  has  two 
sons  and  dies,  and  the  land  descends  to  the  youngest  son,  who  dies 
without  issue,  the  eldest  son  of  the  eldest  brother  shall  have  the 
land.  But  the  doctrine  in  Rdtcliffe  &  Chaplin,  that  to  prove  a  cus- 
tom it  must  be  shown  by  precedents  to  have  been  put  in  use,  was 
overruled  in  Roe  d.  Beebee  v.  Parker  (x),  where  an  entry  on  the 
court  rolls  was  deemed  to  be  admissible  evidence  of  the  mode  of 
descent,  although  no  instances  were  proved  of  any  j)er8on  having 
taken  according  to  it.  Xnd^againTux  JDde  A..  Foster  and  another  v. 
Sissoniy),  there  was  an  entry  on  the  rolls,  proving  a  custom  in 
favor  of  a  descent  to  the  eldest  sister  in  exclusion  of  the  others, 
another  entry  proving  a  custom  in  &vor  of  the  eldest  daughter,  and 
a  third  extending  the  custom  to  a  nephew,  and  there  was  evidence  of 
reputation  in  &vor  of  the  eldest  daughter  and  eldest  sister  respec- 
tively, and  their  respective  descendants ;  and  the  judge,  at  the  trial, 
thought  it  was  admissible  evidence  for  the  jury  to  decide,  whether 
the  custom  extended  to  a  great  nephew,  and  would  have  left  the 
case  to  them  on  that  evidence,  but  the  plaintifiTs  counsel  chose  to  be 
nonsuited,  intending  to  take  the  opinion  of  the  court,  whether,  as 
no  instance  was  in  &ct  proved  of  a  descent  to  a  great  nephew,  the 
custom,  as  proved,  could  be  extended  so  &r ;  and  on  the  argument 
upon  a  rule  obtained  for  setting  aside  the  nonsuit,  the  court  held  that 
the  reputation  was  evidence  to.  go  to  the  jury  of  the  larger  custom, 
and  observed  that  if  the  lessors  of  the  plaintiff  had  evidence  to  con- 
tradict the  reputation,  they  might  bring  the  question  forward  again 
in  another  ejectment.  But  reputation  alone  could  not  be  admitted  as 
evidence  of  a  descent  varying  from  the  course  of  descent  at  common 


there,  for  want  of  admittance  of  the  brother, 
the  custom  would  not  have  attached,  and 
that  the  tenement  being  devisable  by  the 
cufttom,  would  not  have  made  any  differ- 
ence. 

{*)  Sup. 

(f)  RatcliSe  <f  Chaplin's  case,  4  Leo. 
342;  S.  C.  (called  Rapley  j-  Chaplein), 
Godb.  166;  Denn  d.  Goodwin  v.  Spray,  1 
T.  R.  466 :  Co.  Cop.  s.  83,  Tr.  68,  64 ;  ib. 


8.  50,  Tr.  116;  1  Roll  Abr.  624.  pi.  2; 
Brown  v  Dyer,  11  Mod.  98;  S.  C.  Holt, 
165;  Locke  v.  Colman,  1  Myl.  &  Cr.  428. 

(m)  Denn  d,  Goodwin  v.  Spray,  ubisup. 

(x)  5  T.  R.  26;  and  see  Morewood  v. 
Wood,  14  East,  829,  n. ;  W«eks  v.  Sparke, 
1  Mau.  &  Selw.  686. 

(y)  12  East,  62.  Vide  this  case,  post, 
tit.  **  Evidence." 
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law  {z) ;  and  in  Doe  d.  Mason  t.  Mason  (a),  where  the  custom  of 
descent  was  clearly  proved  to  extend  to  the  youngest  son,  and  if  no 
Bon^  to  the  youngest  brother,  and  there  was  one  instance  only  in 
favor  of  a  youngest  nephewy  the  plaintiff,  who  claimed  as  youngest 
nephew  and  heir  by  the  custom,  had  a  verdict  in  ejectment,  and  the 
court  refused  a  new  trial. 

But  in  Newton  y.  Shafto  (ft),  the  continuation  of  the  estate  of  the 
husband  by  the  possession  of  the  wife,  as  in  the  case  of  freebench, 
induced  a  Uberal  construction  of  a  custom  in  favor  of  a  second 
daughter,  who  became  the  eldest  by  the  death  of  her  sister  in  her 
mother's  lifetime ;  the  custom  being,  that  if  the  fitther  died  leaving 
no  son,  but  two  or  more  daughters,  the  eldest  daughter  should  have 
the  land  for  her  life,  and  that  after  her  death  it  should  descend  to 
the  next  heir  male  who  could  derive  through  males,  and  for  de&ult 
of  such  it  should  escheat  to  the  lord.  This  case  is  also  considered  as 
an  authority  in  favor  of  a  custom  confining  the  descent  to  an  heir 
male  (c). 

Although  the  common  law  will  prevail  in  collateral  matters,  where 
the  custom  is  silent  (cf),  yet  a  custom  will  attach  to  a  lineal  descent; 
therefore,  if  it  is  in  favor  of  a  youngest  son,  or  an  eldest  or  youngest 
daughter,  the  issue  of  such  son  or  daughter  will  be  within  the  cus- 
tom {e). 

The  right  of  representation  takes  place  in  descents  of  gavelkind 
and  borough- English  lands,  and  of  copyholds  in  the  natiure  of  those 
tenures  (/) ;  and  the  customary  descent  of  gavelkind  extends  to  col- 


(z)  See  per  Grose,  J.,  in  Roe  ^  Parker, 
ubi  sup. 

(a)  8  Wils.  68. 

Ih)  1  Lev.  172:  S.  C.  1  Keb.  925;  S.  C. 
2  Keb.  Ill,  1£8 ;  S.  C.  1  Sid.  267. 

(c)  See  Sjrmpson  v.  Quinley,  ubi  sup. 
On  the  death  of  A.,  a  purchaser  of  copy* 
holds,  the  same  descended  upon  his  two 
infant  granddaughters  as  co..parceners ;  one 
died  unmarried,  and  was  succeeded  in  her 
moiety  by  her  sister,  who  married  the  de- 
fendant in  the  cause.  She  died  in  1838, 
leaving  one  son,  upon  whom  the  premises  de- 
scended, and  who  died  without  issue  in  1854, 
and  was  the  person  last  seised.  1 1  was  proved 
that  lands  held  of  the  manor  descended 
lineally  to  the  youngest  son  of  the  person 
last  seised  ad  infinitum,  and  if  no  son,  to 
the  daughters  as  co- parceners,  if  no  lineal 
heirs,  to  the  youngest  brother  of  the  person 
last  seised,  and  to  the  youngest  son  of  such 
youngest  brother;  and  if  the  latter  died 


without  issue,  to  the  next  youngest  brother, 
and  if  no  brother,  then  to  tbe  sisters  as  par- 
ceners. There  was  also  an  entry  on  the 
rolls  of  a  descent  upon  and  admittance  of 
the  youngest  son  of  an  uncle,  and  of  tbe 
youngest  son  respectively  of  two  sisters, 
heirs  of  the  person  last  seised.  The  plain- 
tiff  was  the  youngest  son  of  the  youngest 
brother  of  A^  the  purchaser.  Under  these 
circumstances  it  was  held  that  the  custom 
did  not  extend  to  so  remote  a  collateral  re- 
lation as  the  plaintiff.  Muggleton  v.  Bar- 
nett,  1  Hurlst.  &  Nor.  283  ;  2  Jur.  (N.  S.) 
1026  ;  4  lb.  189. 

The  Inheritance  Act,  8  &  4  Vict,  c  106, 
s.  2,  does  not  affect  the  custom  as  to  descent 
in  a  manor.     lb. 

{d)  Ante,  p.  25. 

(e)  Clements  9.  Scudaroore,  infra;  God- 
frey 0.  Bullock,  1  Roll.  Abr.  623,  Discent, 
(A.),  pi.  8  ;  2  Danv.  549,  pi.  8. 

(/)  Clements    v.    Scudamore,    2    Lord 
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laterals  (ff)y  but  the  descent  of  borough-English  does  not  extend  to 
collaterals^  except  it  be  by  some  special  custom  (A). 

It  is  a  rule  that  a  person  to  take  as  a  purchaser  may  be  described 
from  every  course  of  descent,  as  heir  at  law,  heir  in  borough-English, 
heir  or  heir  male  of  the  body  (t) ;  so  that  on  a  devise  to  the  heirs 
male  of  the  body  of  A,,  one  who  is  heir  male,  and  not  heir  general, 
shall  neyeitheless  take  by  purchase  {k) ;  and  a  person  may  take  as 
heir  in  special  tail  by  descent,  without  being  heir  general  (/). 

But  it  is  not  in  the  power  of  any  individual  to  prescribe  a  mode  of 
descent  not  sanctioned  by  the  general  rule  of  law,  or  by  custom  (m). 
So,  if  one  be  seised  of  copyhold  land  descendible  in  a  different  course 
from  the  common  law,  as  in  the  nature  of  borough-English,  he  cannot 
alter  the  customary  descent ;  if,  therefore,  such  a  person  should  sur- 
render to  the  use  of  himself  and  his  heirs,  according  to  the  course  of 
the  common  law,  the  words  '^  according  to  the  course  of  the  common 
huT  would  be  void,  and  the  youngest  and  not  the  eldest  son  would 
take  the  land  (n). 

The  customary  descent  attaches,  the  author  conceives,  to  a  limita- 
tion to  one  and  his  heirs  ptcr  auter  vie,  and  to  a  rent  granted  de  novo, 
or  reserved  out  of  copyhold  land  (o).  It  also  attaches  to  a  resulting 
use,  or  reversion  in  fee  of  copyholds  {p).  If,  however,  a  remainder 
was  limited  of  copyhold  lands,  held  of  a  manor  in  which  the  descent 
is  according  to  the  custom  of  gavelkind  or  borough-English,  to  the 
right  heirs  of  A.y  without  any  previous  limitation  to  A,  himself,  the 
words  ^  right  heirs"  were  only  descriptio  personm^  and  the  heir  of 
il.,  according  to  the  rule  of  descent  at  common  law,  would  have 
taken  (7). 


Raym.  1024;  S.  C.  1  Salk.  243;  S.  C.  6 
Mod.  120 ;  S.  C.  1  P.  W.  65 ;  Rob.  Gav. 
b.  1,  c.  6,  p.  114  et  aeq.;  1  Roll.  Abr. 
62S,  Diseent,  (A.),  pi.  8;  Watk.  Desc. 
89,n.(b). 

{g)  Rob.  Gar.  b.  1,  c  6,  p.  115  et  seq. 
[3S5.  App.] 

(A)  Rob.  Gav.  b.  1,  c  6,  p.  118»  [390, 
391,  App.];  Com.  Dig.  Boro.  Engl.  14; 
Vio.  Heir,  (F.  6);  Bayly  v.  Stevens,  Cro. 
Jac.  698 ;  1  T.  R.  469.    See  Rider  v.  Wood, 

1  Kay  &  John.  6H,  exempllOing  a  descent 
according  to  the  custom  of  borough-Eng- 
lish, and  a  descent  by  custom  to  the  young- 
est son  or  daughter  or  stater  of  the  copy- 
iiolder  last  seised. 

(I)  2  Burr.  1106. 

{k)  Wills  V.  Palmer,  5  Burr.  2615;  S.  C 

2  Sir  W.  Bl.  687 ;  Brown  o.  Barkham,  1 
Sir.  35;  2  P.  W.  3,  and  n.  (1). 

(<)  Wills  V.  Palmer,  2  Sir  W.  Bl.  689. 


(m)  Rob.  Gar.  b.  1,  c.  5,  pp.  92, 93 ;  Co, 
Lit.  27;  but  see  post,  n.  (9). 

(«)  Watk.  on  Desc.  148,  and  see  also  tha 
notes;  Rob.  Gav.  120,  n.  (x)  ;  Dy.  179,  pi. 
45  ;  Jenk.  Cent.  220,  ca.  70. 

(0)  Baxter  v.  Dowdswell,  2  LeT.  138  s 
Clements  v.  Scudamore,  ubi  sup. ;  Bro. 
Rents,  10,  13;  Rob.  Gav.  b.  1,  c.  5,  p. 
79  et  seq.;  Randal  v.  Writtle,  2  Lev.  87  ; 
1  Mod.  96,  112;  3  Keb.  165.  214  ;  Stokes 
0.  Verryer,  ib.  292  ;  1  Vem.  489  ;  but  see 
n.  1,  Knoles's  case,  Dy.  5b;  Br.  Descent, 
11;  1  Co.  100  b;  Cary,  15;  Randal  v. 
Roberts,  Noy,  15;  Co.  Cop.  a.  33,  Tr. 
63,64. 

(p)  Fawcet  v.  Lowther,  2  Yes.  302;  3 
P.  W.  63  ;  Rob.  Gav.  b.  1,  c.  5,  p.  98; 
Doe  d.  Eustace  v.  Kasley,  1  Cr.  Mee.  & 
Ros.(Ex.)823. 

(9)  Watk.  on  Desc.  151,  152,  and  notes. 

But  s.  4  of  3  &  4  WUL  4,  c.  106,  for  the 
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When  a  remainder  is  limited  of  copyholds  in  a  surrender^  or  will, 
to  the  right  heirs  of  any  one  to  whom  a  life  interest  is  limited  bj  the 
same  instrument^  the  two  estates  unite,  and  the  heir  of  the  sur- 
renderee or  devisee  will  take  by  descent  (r). 
r^^  It  would  seem  that  particular  customs  of  descent  extend  to  trust 

I  /^7.  ^  tf?  estates  («),  exceptrwhen  confined  to  an  actual  snsin  at  the  time  of 
/  9i  if  f\  death  (0 ;  but  not  to  executory  or  implied  trusts  (ii),  nor  to  copyhold 
^      J'     ^        lands  purchased  by  the  lord,  which,  as  the  author  will  presently 

show,  go  with  the  manor ;  nor  would  a  peculiar  customary  descent 
attach  to  waste  land  allotted  upon  an  inclosure  in  respect  of  an 
ancient  copyhold,  such  waste  land  .vesting  in  the  aUottee  as  freehold^ 
and  not  as  copyhold  (x). 

In  the  above  case  of  Clements  v.  Scudamore^  Holt,  C.  J.,  in 
delivering  the  resolution  of  the  court,  that  the  daughter  of  the 
youngest  son  should  inherit  the  copyhold  lands  purchased  by  the 
father,  jure  representationis,  (and  which  lands  were  of  the  nature  of 
borough-English,)  noticed  the  case  of  Fane  Sc  Barr  (y),  and  that  the 
custom  there  was,  that  the  copyhold  land  of  every  tenant  dying  seised 
descended  to  the  youngest  son  ;  that  a  surrender  had  been  made  to 
the  use  oi  A.  and  his  heirs,  who  died  before  admittance,  and  that  it 
was  agreed  that  his  youngest  son  should  inherit  if  A.  had  been  ad- 
mitted, but  that  he  not  having  been  admitted,  it  was  adjudged  that 
the  eldest  son  should  inherit,  and  that  was  by  reason  of  the  strictness 
of  the  custom,  which  required  9,  seisin  and  a  dying  seised.  The  case 
of  Fane  k  Barry  noticed  by  C.  J.  Holt,  is,  the  author  thinks,  the 
same  as  is  reported  among  the  judgments  delivered  by  Sir  Orlando 
Bridgman,  when  Chief  Justice  of  the  Common  Fleas,  under  the 


UVu^^^t^^ioif. 


amendment  of  the  law  of  inheritance, 
enacted,  that  where  the  heirs  take  by  pur- 
chase under  a  limitation  to  the  heirs  or 
heirs  of  the  body  of  their  ancestors,  con- 
tained in  an  assurance  executed  after  31st 
Dec.  1883,  the  land  shall  descend  as  if  the 
ancestor  had  been  the  purchaser. 

(r)  Shelley's  case,  1  Co.  104  b;  poet, 
**  Construction  of  Surrenders."    • 

(«)  Roberts  0.  Dixwell,  \M\i.  610  ;  1  Co. 
100  b,  in  Shelley's  case  ;  Wones  9^  Reasbie, 
Gilb.  Uses,  19;  Edwin  v.  Thomas,  1  Vern. 
489;  2  Vern.  75 ;  2  Roll.  Abr.  780,  (D.) ;  Vin. 
Abr.  Uses,  (D.) ;  Rob.  Gav.  b.  1,  c.  5,  pp.  98, 
99;  post,  tit.  "Trust  Estates;"  vide  also 
Belt's  Supp.  to  Ves.  Sen. p. 318,  in  Fawcet o. 
Lowther;  but  see  Cary,  15 ;  and  note  in 
Hclley  hi  Helley,  Trin.  7  Ann.  2  Eq.  Ca. 
Abr.  509,  pi.  4,  the  Lord  Chancellor  said, 
**  A  surrender  to  one  and  his  heirs,  in  trust 

■ 

k  for  another  and  his  heirs,  breaks  the  custom. 


And  if  a  copyholder  in  borough -English 
surrenders  in  trust  for  him  and  his  heirs,  the 
trust  goes  to  the  heirs  at  law." 

(<)  Clements  V.  Scudamore,  ubi  sup. ;  and 
see  Reeve  o.  Malster,  Sir  W.  Jones,  861 ; 
S.  C.  Cro.  Car.  410  ;  1  Roll.  Abr.  624,  pL  1 ; 
Newton  v.  Shafto,  ubi  sup. ;   1  P.  W.  65. 

(m)  Roberts  a|  Dixwell,  ubi  sup.;  Star- 
key  V,  Surkey,*^  Bac.  Abr.  '4^-;  Payne  «. 
Barker,  Sir  Orl.  Bridg.  18  ;  vide  also  Bob. 
Gav.  b  1,  c.  6,  pp.  156,  157,  n.  (e);  2 
Watk.  on  Cop.  62 ;  post,  tiL  "  Executory 
Trusts."   jb-^1 

(x)  Post,  tit.  **  Enfranchisement;"  Doe 
4*  Davidson,  7  Mau.  &  Selw.  175 ;  Doe  4* 
Hellard.  9  Barn.  &  Cress.  797-9,  802-5; 
S.  C.  4  Man.  &  Ry.  786 ;  ante,  p.  18,  et 
seq. 

(jf)  Ante,  p.  25 ;  see  particularly  1  Salk. 
218  ;   6  Mod.  121. 
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name  of  Payne  v.  Barker  (ar),  where  the  custom  of  the  manor^  found 
in  a  special  verdict^  was,  ^'  that  all  customary  lands  have  at  all  times 
descended,  and  ought  to  descend,  to  the  youngest  son,  youngest 
brother,  or  youngest  nephew,  as  the  case  may  be.*'  The  report  states, 
that  a  purchaser  of  copyhold  within  the  manor  died  after  the  surrender 
by  the  vendor,  but  before  admittance,  leaving  a  youngest  brother  and 
issue  of  an  eldest  brother,  and  the  youngest  brother  afterwards  died, 
leaving  three  sons ;  and  it  was  adjudged  that  the  youngest  son  of  the 
youngest  brother  was  not  within  the  custom,  which  was  to  be  under- 
stood to  mean  a  descent  &om  a  copyholder  in  factOy  and  not  from  a 
copyholder  in  fieri  et  in  potentid  oulj;  and  clearly  a  surrenderee 
before  admittance  hath  no  estate,  nor  even  a  right,  in  the  strict  notion 
of  the  word.  But  (as  was  observed  by  C.  J.  Bridgman  in  the  above 
case  of  Payne  &  Barker),  a  custom  may  be  so  laid,  that  the  youngest 
son  or  brother  of  a  purchaser,  though  not  admitted,  may  inherit,-^ 
as,  &r  instance,  if  the  custom  were,  that  all  the  customary  lands 
within  the  manor  are  of  the  nature  of  borough-English  or  gavelkind 
tenure  (a), — for  that  is  a  custom  fixed  in  the  land,  of  which  the  law 
takes  notice  (b) ;  and  yet  it  is  clear,  that  on  the  admission  of  the  heir 
of  a  surrenderee,  the  law  casts  the  descent  upon  him,  so  as  to  make 
the  ancestor  seised,  by  relation,  from  the  date  of  the  surrender  (c). 

The  customs  of  a  manor,  as  to  estates  held  by  copy  of  court  roll, 
are  destroyed  by  enfranchisement  or  extinguishment;  and  the  author 
apprehends  that  this  rule  extends  to  copyhold  lands  descendible  by 
the  custom  in  nature  of  gavelkind  or  borough-English,  which  come  to 
the  hands  of  the  lord  by  escheat  or  purchase  (d),  subject  only  to  the 
right  of  the  lord  to  regrant  such  lands  as  copyhold,  and  so  to  revive 
the  customary  descent  {e). 

But  it  is  proper  to  observe,  that  the  strength  of  the  authorities  is  in 
&vor  of  the  opinion  that  unity  of  possession  in  the  lord  does  not 
destroy  the  custom  of  gavelkind  or  borough-English ;  so  that  if  gavel- 


et) P.  IS:  [Hil.  1659,  Rot  778];  and 
6  Mod.  12J,  where  Fane  4*  Barr  is  re- 
ferred to  as  of  Hil.  1659,  Rot.  773;  S.  C. 
Pain  9.  Herbert,  cited  2  Reb.  158 ;  5  Burr. 
2784 ;  and  see  2  Lord  Rayin.  1025,  and  1 
P.  W.  65  (where  the  case  of  Fane  ^  Barr  is 
stated  to  have  been  adjudged  in  1660, 1661, 
and  to  have  been  entered  Hil.  1655,  Rot 
779);  vide  also  1  Salk.  243,  where  it 
m  referred  to  as  adjudged  in  1560,  and  en- 
tered Hil.  1669,  Rot.  779.  But  note,  that 
in  2  Lord  Raym.  &  1  P.  W.  the  case  is 

called   Hale    4*  *    ^^^  *^®  Hargr. 

MSB.  No.  55,  fo.  129. 

(a)  See  Blunt  •.   Claric,  2  Sid.  61:   5 
Burr.  2786;  Baker  tr'.  Dereham,  or  (Bar- 


ker V.  Denham),  1  Mod.  102 ;  Sty.  145 ; 
and  see  1  Vent  261 ;  1  P.  W.  66 ;  Reeve 
p.  MaUter,  Cro.  Car.  410 ;  S.  C.  W.  Jones, 
361 ;  Rob.  Gav.b.  l,c.  6,  p.  128  (Srd  ed.)  ; 
Gilb.  Ten.  288 ;  14  Yin.  259,  pi.  6 ;  1 
Sid.  138;  2  Sid.  61  ;  Keilw.  80;   Dal.  12. 

(5)  Sir  Orl.  Bridg.  28;  ante,  p.  24. 

(c)  Post,  tit  <*  Admittance;*'  Blunt  tr. 
Clark,  sup. ;  5  Burr.  2786,  2787,  in 
Vaughan  ^  Atkins  ;  but  see  M.  10  Jac. 
B.  R. ;  1  Roll.  Abr.  502,  M.  pi.  2 ;  6  Vin. 
Cop.(B  b  2),  pi.  1 ;  vide  also  the  report  of 
Blunt  V.  Clark,  2  Sid.  38. 

{d)  See  2  Watk.  on  Cop.  66,  67. 

(«)  Post,  tit  "  Extinguishment ;"  ante, 
p.  13. 
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kind  or  borough-English  lands  (i.  e.  of  freehold  tenure),  holden 
formerly  of  a  seigniory,  which  held  in  knight  service,  had  escheated, 
the  gavelkind  or  borough-English  custom  would  not  have  been  de- 
stroyed (/),  and  that  nothing  can  extinguish  the  custom  of  gavelkind 
but  an  act  of  parliament  (g),  although  there  is  much  color  for  the 
notion  entertained  by  some  eminent  lawyers  in  ancient  times,  that 
the  land  having,  by  unity  of  possession,  become  parcel  of  a  manor  so 
holden  by  knight  service,  should  partake  of  the  general  nature  of  the 
whole,  and  pass  with  the  rest  to  the  eldest  son,  rather  than  that 
the  manor  should  be  dismembered  by  a  different  descent  of  the  de- 
mesnes (A). 

Land  gradually  and  imperceptibly  added  to  the  adjoining  demesne 
lands  of  a  manor,  and  formed  by  the  alluvion  and  accretion  of  ooze, 
soil,  sand,  &c.,  cast  up  from  the  flux  and  reflux  of  the  tide,  belongs 
to  the  lord,  and  not  to  the  king,  being  distinguishable  from  large 
spaces  of  land  left  by  the  sudden  retirement  of  the  sea,  such  derelict 
land,  in  the  absence  at  least  of  any  special  custom,  clearly  belonging 
to  the  crown  (t). 

Any  disposition  of  a  manor,  whether  by  way  of  settlement  or  mort- 
gage, or  by  devise,  will  carry  with  it  any  lands  held  of  the  manor, 
that  shall  be  subsequently  purchased  by  and  surrendered  to  the 
lord  (A). 

So  if  one  who  has  a  manor  devise  it,  and  afl^rwards  a  tenancy 
escheat,  that  shall  pass  by  the  devise  as  part  of  the  manor  (/). 

In  Roe  d.  Hale  v.  Wegg  and  others  (m)y  it  was  held,  that  the  devise 
of  a  manor  will  pass  a  copyhold  estate  held  of  the  manor,  and  subse- 
quently purchased  by  and  surrendered  to  the  lord,  and  that  a  demise 
of  the  estate  from  year  to  year  did  not  alter  the  case,  (not  operating 


(/)  Rob.  Gav.  b.  1,  c.  5,  p.  87  et  eeq. 
(Srd  ed.)»  cites  14  H.  4,  9,  b. ;  Br.  Custom, 
19;   Extinguishment,  14,  17,  H.  7,25  b; 

1  Sid.  138,  per  Twisden,  J.,  Keilw.  80 ; 
Dal.  12. 

{g)  Rob.  Gar.  b.  1,  c.  5,  p.  93. 

(A)  Somm.  144,  149 ;  Gouldsb.  106 ;  1 
Keb.  605,  per  Wyndham,  J. ;  and  see  Rob. 
GaT.  b.  1,  c.  5,  p.  88. 

(t)  The  King  v.  Lord  Yarborough,  8 
Barn,  fr  Cress.  91 ;  S.  C.  4  Dow.  &  Ry. 
790.  And  note,  the  judgment  of  the  Court 
of  B.  R.  was  affirmed  by  tlie  House  of 
Lords,  5  Bing.  163.    And  see  Dy.  326  b ; 

2  Roll  Abr.  170;  Bac.  Abr.  "Preroga- 
tive,** (B.)  p.  494;  Hargr.  Tr.  p.  12  et 
•eq. ;  ib.  p.  28  et  seq. 

Where  the  sea  had,  by  gradual  encroach- 
ment upon  the  land  of  a  subject,  covered 


and  washed  away  the  part  formerly  un- 
covered, so  as  to  render  it  undistinguiahable 
from  the  foreshore,  it  was  held  that  it  be- 
came the  property  of  the  Crown ;  Hull  and 
Selby  Railway,  In  re,  6  Mee.  ft  Wei.  (Eq.) 
327. 

But  lands  once  severed  from  the  manor 
cannot  be  re-annexed  thereto  by  porchase 
so  as  to  pass  under  a  previous  devise  of  the 
manor;  Delacherois  o.  Delacherois,  7  Ir. 
Law  R.  65;  10  Jur.  (N.  S.)  886. 

(k)  Doe  d.  Gibbons  v.  Pott  and  others, 
2  Dougl.  710 ;  and  see  Mo.  94,  pi.  233 ; 
Sir  T.  Parker,  193  ;  Ow.  37. 

(/)  See  Bunter  or  Brunker  v.  Coke,  1 
Salk.  238;  S.  C.  Holt,  247;  S.  C.  li  Mod. 
129. 

(m)  6  T.  R.  708. 
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as  a  severance^)  for  the  will  of  a  freehold  is  not  revoked  by  a  subse- 
quent lease. 

In  Thinne  t.  Thinne(n)y  it  was  held,  that  lands  not  actually  parcel 
of  a  manor^  but  which  were  purchased  by  the  lord,  and  afterwards 
had  been  reputed  to  be  so,  passed  in  a  recovery  deed,  and  the  recovery 
gufl^red  in  pursuance  thereof,  by  the  description  of  the  manor  and  all 
lands  parcel  or  reputed  parcel. 

In  the  case  of  Doe  d.  Watt  v.  Morris  (o)y  which  was  an  action  of 
ejectment  to  recover  possession  of  land  that  had  been  inclosed  from 
the  waste,  without  leave  of  the  crown,  more  than  twenty  years  before 
the  conveyance  of  the  manor  by  the  commissioners  of  woods  and 
forests,  the  Court  of  C.  B.  held,  that  the  inclosed  parcels  of  waste 
did  not  pass  by  the  contract  and  certificate  of  the  commissioners,  the 
court  observing,  that  "  the  only  operative  word  with  respect  to  the 
subject  of  dispute  was  ^  manor ;'  but  that  even  admitting  the  generality 
of  that  term  in  its  utmost  latitude,  and  holding  it  to  comprise  all 
demesne  lands  and  wastes  of  the  manor,  it  could  not  be  contended, 
upon  any  principle  of  legal  construction,  to  include  land  in  the  pos- 
session of  strangers,  who  could  not  be  turned  out  of  possession  thereof, 
except  by  information  or  inquest  of  office." 

If  the  lord,  having  a  life  interest  only  in  a  manor,  contracts  for  the 
pDTchase  of  copyholds  within  the  manor,  and  is  desirous  that  the 
copyhold  interest  should  not  be  destroyed,  he  should  take  the  8ur« 
render  to  a  truijtee,  or  regrant  immediately ;  as  it  was  decided  in  the 
case  of  St.  Paul  v.  Viscount  Dudley  and  Ward  ( /?),  that  a  surrender 
in  &e  by  a  copyholder  to  the  tenant  for  life  of  the  manor,  although 


(a)  1  Le^.  27  ;  and  see  the  Beyeral  books 
'mentioned  in  the  margin  of  that  report; 
and  also  Sir  Moyle  Finch's  case,  6  Co.  64, 
69;  YeW.  19].  See  further  as  to  what 
words  will  |»ats  a  nominal  inanor»  N orris  i^ 
Le  Neve,  3  Atk.  82 ;  Mallet's  case,  Cro. 
Sliz.  524 ;  Lex  Cust.  7. 

(«)  2  Bing.  N.  C.  189.  The  devise  of  a 
manor  will  include  copyhold  land  allotted 
imder  an  inclosure  act,  to  the  trustees  of  a 
settlement  as  lords,  in  compensation  of 
their  interest  in  the  soil,  and  also  other 
lands  held  of  the  manor  and  purchased  by 
the  trustees ;  Hicks  v,  Sallitt,  3  De  G.,  M. 
h  G.  782. 

As  a  general  principle,  such  a  devise  will 
cany  everything  which  having  originally 
been  copyhold  of  the  manor,  has,  after  the 
devise  and  before  the  death,  ceased  to  be 
copyhold  only  by  reason  of  its  having  been 
surrendered  to  the  lord  to  his  own  use. 
Ibid. 

On  the  effect  of  general  words  in  passing 


a  manor,  vide  Rooke  o.  Lord  Kensington,  2 
Kay  &  John.  753. 

The  34  &  85  Hen.  8,  c.  26,  s.  101,  does 
not  aifect  the  private  rights  of  lords  of 
manors  in  Wales;  Beaufort,  Duke  of  v. 
Smith,  4  Wels.  H.  &  G.  450. 

The  word  *'  manor"  in  the  Copyhold  Act, 
1841,  was  to  extend  to  a  manor  or  reputed 
manor  of  whatever  tenure,  or  such  portion 
of  a  manor  as  the  commissioners,  with  the 
consent  of  the  lord,  should  direct  to  be  con- 
sidered as  a  manor  for  the  purpose  of  effect- 
ing any  commutation  or  enfranchisement 
under  the  act ;  and  in  the  Copyhold  Act, 
1852,  the  word  was  to  extend  to  such  por- 
tion or  portions  as  the  commissioners  of 
the  act  should,  by  any  order  in  writing 
under  their  hands  and  seals,  direct  to  be 
considered  as  a  manor  for  the  purpose  of 
effecting  any  enfranchisement  under  the 
act 

(p)  15  Ves.  167.  See  also  1  Cas.  St 
Opin.  187. 
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he  should  afterwards  covenant  to  surrender  by  way  of  mortgage, 
would  operate  as  an  extinguishment  of  the  copyhold  for  the  benefit 
of  those  entitled  to  the  manor  in  remainder.  In  that  case  the  tenant 
for  life  had  devised  all  his  real  estates  in  trust  to  pay  debts^  and  sub- 
ject thereto  in  trust  for  A,  B.y  in  strict  settlement ;  but  as  he  had  not 
regranted  the  estate^  the  Chancellor  held^  that  there  was  no  evidence  of 
intention  to  raise  an  equity  against  the  remainder-man  (the  then  lord 
of  the  manor),  and  that  the  covenant  to  surrender  to  the  mortgagee 
of  the  freehold  did  not  amount  in  equity  to  a  regrant,  in  favor  of  a 
third  party  (the  devisees),  as  such  regrant  might  have  been  made 
without  giving  them  any  interest ;  though  he  admitted,  that  if  tenant 
for  life,  having  a  power  to  grant,  covenants  to  make  such  a  grant,  it 
would  in  equity  bind  the  remainder-man,  being  in  the  nature  of  an 
execution  of  the  power.  The  case  of  a  tenant  for  life  paying  off  an 
incumbrance  was  noticed,  arguendoy  as  fiivorable  to  the  devisees; 
but  the  Chancellor  thought  the  analogy  was  rather  against  them ; 
for  (he  observed)  if  a  tenant  for  life  merges  the  security,  by  taking  an 
assignment  connecting  it  with  the  inheritance,  there  ia  prima  fade  no 
charge. 

The  same  caution  is  requisite  when  the  lord  is  seised  in  fee,  with  an 
executory  devise  over,  as  it  was  decreed  in  King  v.  Moody  (q),  that 
copyhold  lands  within  the  manor  purchased  by  a  lord  so  seised,  were 
extinguished,  and  passed  as  freehold  to  the  executory  devisee,  and 
that  he  was  therefore  entitled  to  an  appointment  of  an  allotment 
made  under  an  inclosure  act,  in  respect  of  the  copyhold  and  of  certain 
freehold  land  purchased  therewith. 

The  above  case  of  St  Paul  v.  Lord  Dudley  and  Ward^  and  also 
the  case  oi  Doe  &  Danver8{r)^  were  cited  in  the  case  of  Bingham 
&  Woodyate{s)  in  favor  of  the  proposition,  that  the  effect  of  a 
union  of  the  fee  of  customary  tenements  with  the  estate  for  life  of 
the  lord,  was  the  extinguishment  of  the  customary  interest.  But 
the  Master  of  the  KoUs  in  that  case  decided,  that  the  tenements  in 
question  were  freehold  {t\  the  custom  requiring  a  conveyance  by 
bargain  and  sale,  as  well  as  a  surrender  and  admittance,  to  pass  the 
customary  tenements;  and,  therefore,  that  the  above  cases  had  no 
application. 


{q)  2  Sim.  &  Stu.  579.  Tenant  for  life 
and  tenant  in  fee,  with  an  executory  devise 
over,  are  also  on  the  same  footing  with  re- 
gard to  the  effect  of  the  discharge  of  an 
incumbrance,  and  the  amount  belongs  to 
their  personal  representative,  unless  a  con- 
trary intention  is  manifested.  In  the  case 
of  a  tenant  in  tail  in  possession,  the  Inw 
infers  that  the  remainder*  man  is  the  object 
of  his  choice,  inasmuch  as  he  might  have 
made  the  estate  his  own  by  suffering  a  re- 


covery ;  Drinkwater  v.  Coombe,  2  Sim.  & 
Stu.  S^.  But  that  principle  has  no  appli- 
cation to  a  tenant  in  tail  in  remainder  who 
pays  off  an  incumbrance,  although  he  after- 
wards comes  into  possession  of  the  estate ; 
Wigsell  V.  Wigsell,  ib.  869. 

(r)  7  East,  299. 

(«)  1  Russ.  &  Mylne,  32, 

(/)  But  see  the  author's  observations  on 
this  case,  post,  tit.  "  Customary  Freeholds." 
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CHAPTER  11. 

Of  the  Antiquity  and  distinguishing  Properties  of  Copyhold  Tenure. 

The  origin  and  antiquity  of  copyholds^  as  applicable  to  this  country  (a), 
could  not  perhaps  be  traced,  with  any  degree  of  certainty,  either  from 
history  or  law  authority ;  but  the  records  of  many  manors  greatly 
&Yor  the  supposed  change  of  villein  tenure  into  copyhold,  by  the 
Gommntation  of  base  services  into  specific  rents^  either  in  money  or 
money's  worth.  On  this  subject,  much  learned  and  interesting  matter 
will  be  found  in  the  works  of  Littleton  and  Coke  (&),  and  the  reader 
is  also  referred  to  the  second  volume  of  Mr.  Justice  Blackstone's  Com- 
mentaries, and  the  authorities  there  cited,  and  from  which  he  draws 
the  conclusion,  ^^  that  copyholders  are  in  th;ith  no  other  but  villeins, 
who,  by  a  long  series  of  immemorial  encroachments  on  the  lord,  have 
at  last  established  a  customary  right  to  those  estates  which  before 
were,  held  absolutely  at  the  lord's  wilL" 

Sir  Martin  Wright  gives  his  sanction  to  the  opinion  of  the  learned 
commentator,  in  the  following  conclusion  of  his  treatise,  intitled, 
"An  Introduction  to  the  Law  of  Tenures"  [3rd  ed.  p.  216]. 
"Copyholds,"  he  says,  "are  the  remains  of  villenage (c),  which,  con- 
sidered as  a  tenure  (cf),  was  not  intirely  Saxon  (e),  Norman  (/),  or 
Feudal  (g),  but  a  tenure  of  a  mixed  nature,  advanced  upon  the  Saxon 
bandage,  and  which  gradually  superseded  it ;  so  that  we  must  look 
partly  at  home  for  its  original,  which,  though  it  cannot  be  traced 


(a)  Lord  Coke,  in  the  case  of  Bagnal  ^ 
Tocker,  2  Brownl.  Rep.  is  stated  to  have 
■aid  that  the  third  part  of  the  realm  of 
En^nd  oonsisted  of  copyholds. 

(&)  See  more  particularly  Co.  Litt  68  a, 
61  a ;  Co.  Cop.  a.  1  to  9  inclusive,  and  s. 
32;  vide  alao  Kitch.  p.  174;  Vin.  Abr. 
Cop.  (A.);  1  Cm.  Dig.  54. 

"(e)  Vide  F.  N.  B.  12  C. ;  1  Ins.  58  a ; 
Bacon  (afterwards  Lord  Verulam),  Use  of 
the  Law,  42,  43. 

**  id)  The  author  of  the  Old  Temtret,  and 
Littleton,  do  both  of  them  treat  it  not  only 
as  a  tenmre^  hot  aa  a  state  pf  bondage  t  vide 
Old  Tenures,  and  Lit  tit.  Villenage. 

"(e)  The  termination  of  viiUnaget  and 
xh^Jkalty  incident  to  the  tenwe,  prove  that 

8. 


it  was  not  Saxon,  or  prior  to  other  temmt ; 
and  therefore  such  authors  as  suppose  vi/- 
lenage  to  have  been  in  England  before  the 
Conquest  must  be  understood  to  speak  of 
it  as  a  state  of  bondage,  and  not  as  a  real 
tenure ;  vide  Somn,  Treat,  rf  Cav,  65,  66 ; 
TVmp.  Introd,  to  the  HUt.  rf  EngU  59. 

"(/)  There  is  no  title  or  hint  of  any 
such  tenure  in  the  Custumier  of  Normandy. 

^  (g)  Poi^  the  Feudists  make  no  mention 
of  any  such  tenure,  and  therefore  Crag, 
treats  it  as  a  tenure  peculiar  to  the  English, 
et  quasi  scintilla  servitutis  afmd  Anglos  adfmc 
latens;  Crag,  de  Jur,  Feud.  71 ;  besides. 
Livery  or  Investiture  is  wanting,  which  is 
clearly  necessary  to  every  fee  or  temtre. 
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without  running  into  greater  length  and  nicety  than  would  be  agree- 
able to  my  present  design^  may  possibly  be  hinted  in  a  very  few 
words:  for  if  the  Normans  found,  as  we  are  assured  they  did  (A),  ^a 
sort  of  people  among  us  who  were,  as  Sir  William  Temple  says,  in 
a  condition  of  downright  servitude,  used  and  employed  in  the  most 
servile  works,  and  belonged,  they,  their  children  and  effects,  to  the 
lord  of  the  soil,  like  the  rest  of  the  stock  or  cattle  upon  it'(i);  nothing 
is  more  likely  than  that  they,  who  were  strangers  to  any  other  than  a 
feudal  state,  should  infranchise  all  such  wretched  persons  as  fell  to 
their  share,  by  admitting  them  to  fealty  {k),  in  respect  of  the  little 
livings  they  had  hitherto  been  allowed  to  possess,  merely  as  the 
scanty  supports  of  their  base  condition;  and  which  they  were  still 
suffered  to  retain  upon  the  like  services  as  they  had  in  their  former 
servitude  been  used  and  employed  in :  but  this  possession,  as  now 
clothed  Ynih  fealty y  and  by  means  thereof  advanced  into  a  kind  of 
tenure  (Z),  differed  very  much  from  the  ancient  servile  possession,  and 
was  from  henceforth  called  villenage"  (m). 

'^  Our  Saxon  ancestors  again  having,  as  above,  submitted  to  the 
feudal  law,  which  was  a  law  of  liberty,  may  be  supposed  to  have 
imitated,  some  sooner  than  others  (n),  the  generosity  of  the  NormauB, 


<<(%)  Vide  Temp.  Introd.  59;  Bacon, 
Hist  of  the  Eng.  Gov.  56 ;  Brady,  Gen. 
Pref.  26 ;  and  Spelm.  Glosa.  ad  Verb. 
Senrus. 

"  (t)  Persons  of  this  condition  were 
called  by  the  Saxons  Theow  and  Theowment 
and  in  the  Latin  Laws  of  Will.  I.  (caps.  65, 
66),  and  of  Hen.  1.  (caps.  77,  78),  Sent, 

**  (k)  That  the  admission  of  a  bondman 
to  homage  or  fealty  amounted  to  iifianchise' 
ment,  appears  from  the  Mirror  (lib.  2,  sect 
28,  pp.  167,  168).  Devient  serfs  frank  si 
son  seignior  preigne  lour  hommage-^ou  st^re 
son  serf-^jurour  entre  francs  a  foyer  de  frank 
sachant,  Bracton,  therefore,  mentions  ho- 
mage as  a  method  of  infranchisement  equiva- 
lent to  manumission^  viz.  Tenementum  nihil 
confert—personat  nisi  pracedat  homagium 
vel  manumissio;  vide  Bracton,  lib.  2,  cap. 
8,  sect  1,  fo.  24  b.  And  this  seems  to  be 
the  true  sense  of  Littleton,  sects.  206,  207, 
where  it  is  said,  that  if  the  lord  give  his 
villein  any  lands  in  fee  simplsi  fee  tail,  for 
l\fe,  or  for  years,  it  is  an  infranchisement ; 
but  that  a  lease  at  will  is  not.  The  reason 
is  plain,  because  a  mere  tenant  at  will  is  not 
admitted  to  y8a%;  whereas  jfeo/Zy  is  inci- 
dent to  every  other  estate,  whether  in  fee, 
for  Itfe,  or  for  years. 


*'  (0  Vide  Leg.  Will.  L  caps.  29,  8S. 

"(m)  Such  tenant  seems  to  have  been 
first  called  vilmn  in  the  French  laws  of 
William  L  (cap.  29),  possibly  from  the 
Latin  word  viUs.  (Vide  Cowel,  Interp.  & 
Skinner,  Etymolog.  ad  Verb.  Villain.)  He 
was,  however,  in  the  Latin  of  those  times, 
called  ruianus,  a  ViUa,  quia  in  nWk  habi- 
tavitf  et  operibus  rusticis,  plerumque  sor- 
didis,  exercebatur.  Vide  Spelm.  Gloss,  ad 
Verb.  Villanus,  and  1  Inst  116  a.  Such 
tenant  had  no  freehold  by  the  course  of 
the  common  law  (Lit  sect  81)  ;  no  vote  in 
the  making  of  laws  (Bacon,  Hist,  of  the 
Eng.  Gov.  56)i  nor  could  he,  before  the 
statutes  1  Rich.  3,  cap.  4,  11  Hen.  7,  cap. 
26,  and  19  Hen.  7,  cap.  16,  be  a  juryman. 
(Vide  LL.  Hen.  1,  cap.  29.)  Nor  was  be 
really  of  any  account  in  the  state ;  proprieiy 
being  the  basis  of  a  feudal  policy  in  Eng- 
land, and  of  all  the  rights  as  well  as  obli- 
gations consequent  to  it 

"  (n)  Sub  Ricardo  seeundo  pars  servomm 
maxima  se  in .  libertatem  vindicavit,  (Vide 
Spelm.  Gloss,  ad  Verb.  Lazzi,  &  Sonn. 
Treat  of  Gav.  58.)  And  yet  there  were 
bondmen,  or,  as  then  called  villeins,  in  the 
time  of  Hen.  7,  as  appears  from  thestat  19 
Hen.  7,  cap.  15. 
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and  to  have  done  the  like :  but  neither  did  our  Saxon  or  Norman 
ancestors  mean  to  increase  or  strengthen  the  possession  of  their 
villeins,  but  meant  to  leave  that  altogether  as  dependent  and  precarious 
as  before^  save  onlythat^  as  by  their  admission  to  fealty^  their  posses- 
sion was  put  in  some  measure  upon  a  feudal  foot,  their  lords  could 
not,  in  regard  to.the/ea/fy  implied  on  their  parts (o),  deal  with  them 
so  wantonly  as  before;  nor  could  they,  so  long  as  they  answered  tibe 
6er?ices  and  conditions  of  their  possessions  or  tenure,  in  honour  or 
conscience,  deprive  or  remove  them  {p)i  and  yet  they  were  for  a  long 
time  left  merely  to  the  conscience  of  their  lords  (9),  which  they  might, 
as  they  could,  awaken  by  their  petitions,  but  could  not  otherwise 
deal  with ;  until  the  uninterrupted  benevolence  and  good  nature  of 
the  successive  lords  of  many  manors,  having  time  out  of  mind  per- 
mitted them,  or  them  and  their  children,  to  enjoy  their  possessions  in 
a  course  of  succession,  or  for  life  only,  became  at  length  customary 
and  binding  upon  their  successors  (r),  and  advanced  such  possession 
into  the  legal  interest  or  estate  we  now  call  Copyhold  (s) ;  which  yet 
remains  subject  to  the  same  servile  conditions  and  forfeitures  as  before, 
they  being  all  of  them  so  many  branches  of  that  continuance  or 
cnstom  which  made  it  what  it  is. 

*^  From  this  view  of  the  original  and  nature  of  copyholds^  we  may 
possibly  collect  the  ground  of  the  great  variety  of  customs  that  in- 
fluence and  govern  these  estates  in  different  manors;  it  following  from 
the  preceding  account,  if  true,  that  they  are  no  other  than  customary 
estates,  after  the  ancient  will  of  the  first  lords,  as  it  is  preserved  and 
evidenced  by  the  Bolls,  or  kept  on  foot  by  the  constant  and  uninter- 
ropted  usages  of  the  several  manors  wherein  they  lie"(<). 

The  correctness  of  the  above  conclusions  of  Mr.  Justice  Blackstone 
and  Sir  Martin  Wright  was  questioned  by  Lord  Loughborough,  in 


*'(0)  The  obligations  of  fealty  being 
mutual. 

"{p)  In  this  respect,  therefore,  Sir  H. 
Spelman,  speaking  of  the  infant  state  of 
fends,  when  they  were  precarious  and  ar- 
bitrarjy  ways  tmly,  that  Pritcam  eonan 
Nttmrmm  admodum,  apud  not  hodie  exprimit 
Unvnm  eomditiot  qum,  ut  loquuntwr  Foremet 
Mifri,  Untntur  ad  voluniaiem  per  copiam 
JUimiantm  curia  vulgo  copyholds  nuncupate. 
Vide  Spebn.  Gloat,  ad  Verb.  Feudum  and 
Fekmia,  and  LL.  Will.  1,  c.  38. 

"  (9)  Until  the  time  of  Edw.  4,  and  per- 
haps for  some  time  after,  it  appearing  by 
Littleton  (aecC  77),  that  it  was,  eyen  in  his 
time,  doubted  whether  a  copyholder  had 
any  legal  remedy  against  his  lord. 

"(r)  In  some  manors  as  early  as  Henry 


Srd's  time.  Vide  Calthorpe's  Reading, 
&c,  3,  4,  7. 

"(«)  Copytenants,  copyholders,  or  te- 
nants per  copy— (f 'oMctoif  tempt  fuer  appeU 
let  tenantt  en  villenage-^Jf^  ceo  appiert  per 
let  auneiennet  tenuree,  ftf.  F.  N.  B.  12,  C. 
Vide  Bro.  Tit.  Villeoage,  68^— TenanU  at 
will,  by  copy  of  court  roll,  being  in  truth 
bondmen  at  the  beginning,  but  having  ob- 
tained freedom  of  their  persons,  and  gained 
a  custom  by  use  of  occupying  their  lands, 
they  are  now  called  copyholders,  and  are 
so  privileged,  that  the  lord  cannot  put  them 
out,  and  all  through  custom.  Bacon,  Use 
of  the  Law,  43. 

'*  {t)  This  the  author  takes  to  be  the  sense 
of  Littleton,  sects.  73,  75,  77.    Sed  qumv.'* 
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the  case  of  Qrant  &  Astleiu),  but  were  sanctioned  by  Lord  Wynford, 
in  the  case  of  Garland  &  Jekyll  (x). 

Authorities  are  not  wanting  to  induce  the  supposition  that  all 
lands  in  England  were  of  gavelkind  tenure  before  the  Conquest,  and 
in  which  idea,  C.  J.  Holt,  in  Clements  v.  Scudamore  (y),  concurs. 


As  to  the  distinguishing  properties  of  copyhold  tenure. 

Incidental  Qualities. 

A  copyholder  has,  in  judgment  of  law,  but  an  estate  at  will  (z), 
yet  by  custom  copyhold  tenements  may  be  descendible;  and  the 
descent  of  copyholds  of  inheritance  is  guided  by  the  maxims  and 
rules  of  the  common  law  (a) ;  therefore,  when  a  man  has  a  copyhold 
by  descent  &om  his  mother's  side,  if  he  die  without  issue  the  land 
shall  go  to  the  heirs  ex  parte  ma'temdy  and  shall  rather  escheat  to  the 
lord  than  go  to  the  heirs  ex  parte  paterna. 

And  in  copyholds,  as  in  freeholds,  the  heir  takes  by  descent,  and 
not  by  purchase,  where  the  two  rights  meet  in  him  (i).  But  now,  by 
the  3rd  sect  of  3  &  4  Will.  IV.  c.  106,  "  for  the  amendment  of  the 
law  of  inheritance,"  the  heir  will  take  as  devisee,  and  not  by  descent, 
if  an  estate  be  devised  to  him.  And  by  the  6th  sect,  a  lineal  ancestor 
takes  as  heir  in  preference  to  collateral  persons,  and  therefore  a  &ther 
is  preferred  to  a  brother  or  sister.  An  ultimate  limitation  in  a  sur- 
render to  the  right  heirs  of  the  copyholder  is  part  of  the  old  estate, 
for  a  man  cannot  limit  an  estate  in  copyholds  to  his  right  heirs,  as 
purchasers,  any  more  than  in  freeholds  (c).  But  a  title  by  descent 
was  prevented  by  a  surrender  or  devise  to  customary  heirs,  being 
daughters,  and  who  would  therefore,  as  heirs,  take  in  coparcenary  (rf), 
or  by  words  creating  a  joint  tenancy,  or  tenancy  in  common,  or  in 


(tt).2  Dougl.  724,  n. 

(«)  2  Bing.  292. 

(y)  I  P.  W.  64 ;  2  Lord  Raym.  1024. 
Vide  also  Blackborough  v.  Davis,  1  P.  W.  49. 

(s)  4  Co.  21a,  126  b;  Co.  Lit.  60  a: 
Cro.  Jac.  260 ;  Willes,  825  ;  S  Burr.  1543. 

(a)  Co.  Cop.  8.  50,  Tr.  116;  Brown's 
case,  4  Co.  22  a  ;  Brown  v.  Dyer,  11  Mod. 
98 ;  S.  C.  Holt,  165 ;  Roe  d.  Crowe  v.  Bald- 
were  and  others,  5  T.  R.  104. 

(6)  Smith  V.  Trigg,  8  Mod.  23;  S.  C.  1 
Stra.  487 ;  Allen  v.  Palmer,  1  Leo.  101. 
Vide  also  Hedger  0.  Rowe,  8  Lev.  127; 
Redding  «.  Royston,  1  Corny.  123 ;  S.  C. 
2  Lord  Raym.  829;  S.  C.  1  Salk.  242; 


Clarke  v.  Smith,  Lutw.  798 ;  S.  C.  1  Salk. 
241 ;  S.  C.  1  Corny.  72,  (and  see  the  plead- 
ings  in  S.  C.  Nels.  Lex  Man.  App.  pL  36) ; 
Counden  v,  Clerke,  Hob.  80 ;  Preston  4* 
Holmes,  Sty.  148;  Hurst  and  another  o. 
Earl  of  Winchelsea  et  al.,  2  Burr.  879; 
S.  C.  1  Sir  W.  BL  Rep.  187 ;  Watk.  on 
Desc.  174;  Doe  4  Timmins,  1  Bam.  & 
Aid.  530:  2  Ves.  8r  Bea.  190,  in  Welby  r. 
Welby ;  Wood  v.  Skelton,  6  Sim.  176. 

(c)  Post,  tit.  "  Surrender."  But  by  the 
last- mentioned  Act,  sect  8,  a  limitation  by 
any  assurance  to  the  grantor  or  his  heirs, 
was  to  create  an  estate  by  purchase. 

{d)  Watk.  on  Desc.  177,  278, 
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the  character  of  heirs  of  another  person  {e),  though  not  by  a  devise 
to  the  heir  upon  a  condition  (/) ;  nor  by  a  charge  on  the  land^  that 
not  altering  the  tenure  {g). 

There  is  also  the  same  jus  representationis  in  the  case  of  inherit- 
ances descendible  by  custom  as  by  the  common  law  (A). 

The  rules  by  which  the  course  of  descent  is  continued  or  broken 
in  respect  of  freeholds  apply  equally  to  copyholds,  where  the  lord 
cannot  be  prejudiced.  In  Roe  d.  Crowe  v.  Baldwere  and  others  (t)> 
the  court  held  that  such  part  of  a  freehold  and  copyhold  estate,  which 
the  person  suffering  a  recovery  took  by  purchase,  must  go  to  the  heir 
ex  parte  patemd ;  and  that  which  she  took  by  descent  from  the  ma- 
ternal ancestor  to  the  heirs  ex  parte  maternd. 

And  in  Doe  d.  Harman  et  ux.  v.  Morgan  (A),  it  was  ruled,  that  a 
conditional  surrender  in  fee  by  a  person  seised  ex  parte  maternd,  and 
admittance  of  the  mortgagee,  would  break  the  line  of  descent,  like  a 
feoffinent  and  refeoSment  (Z),  and  that  the  estate  would  go  to  the  heir 
ex  parte  patemd. 

As  the  5th  sect,  of  the  Statute  of  Distributions,  22  &  23  Car.  II. 
c  10,  is  silent  in  respect  to  lands  descending  according  to  the  custom 
of  borough-English,  or  gavelkind,  a  younger  child  taking  undec  any 
such  peculiar  path  of  descent,  is  not  compellable  to  bring  a  copyhold 
estate  so  descending  into  hotch-pot  {m). 

There  might  have  been  a  possessio  fratris  of  a  copyhold,  even  be- 
fore admittance  (n),  but  only  upon  an  actual  possession ;  for  it  was 
the  entry,  and  not  the  admittance,  which  made  a  possessio  fratris  of 
copyholds  (o). 

The  possession  of  a  termor  of  copyhold,  the  term  being  created  by 
surrender,  was  sufficient  to  make  a  possessio  fratris,  and  to  exclude 


(e)  Anon.  Cro.  Eliz.  431;  Swaine  v. 
Burton,  15  Ym.  365. 

(/)  Lutw.  797. 

ig)  Emerson  v.  Inch  bird,  I  Lord  Raym. 
72S ;  AUam  v.  Heber,  Stra.  1270 ;  S.  C.  1 
Sir  W.  Bl.  22 :  2  Burr.  880 ;  Watk.  on 
Desc.  174,  c.  6  ;  2  P.  W.  135;  Clarke  •. 
Smith,  ubi  sup. ;  Chaplin  o.  Leroux,  5  Mau. 
k  Selw.  20 ;  contra,  Gilpin's  case,  Cro.  Car. 
161;  bat  that  case  denied  to  be  law,  see 
Corny.  73 ;  Chaplin  v.  Leroux,  sup. 

(k)  Ante,  pp.  26,  28. 

(0  5  T.  R.  104.  And  see  Martin  d. 
Trc^nwell  v,  Strachan  and  others,  cited  ih. 
107 ;  Willes,  444.  See  also  Cru.  on  Recov. 
306. 

(*)  7  T.  R.  103. 


(0  Co.  Lit  12  b;  Price  e.  Langford,  1 
Show.  93 ;  8.  C.  1  Salk.  837  ;  S.  C.  Carth. 
141. 

(m)  Pratt  9.  Pratt,  Fitzg.  284 ;  Lutwyche 
V.  Lutwyche,  Ca.  temp.  Talb.  276;  Rob. 
Gav.  408,  3rd  ed. 

(n)  Brown's  case,  4  Co.  22  b ;  Dy.  291  b, 
pi.  69 ;  Cary,  7 ;  Co.  Cop.  s.  41,  Tr.  94, 
95 ;  lb.  s.  50,  Tr.  1 16 ;  Co.  Lit.  146,  n.  6 ; 
Bullock  V,  Dibley,  Mo.  597 ;  Clarke  v.  Pen- 
nifather,  4  Co.  23  b;  Mo.  125,  pi.  272,  in 
Holmes  <f  Facie ;  lb.  272,  pi.  425,  in  Ever 
0.  Aston ;  Horewood's  case  ^  Stegnes's 
case,  cited  Kitch.  160;  Dal.  110,  pL  1; 
16  Eliz.  Lit  Rep.  234;  4  Bro.  C.  C.  525  ; 
12  Adol.  &  Ell.  573,  in  Doe  <f  Clift 

(o)  Watk.  on  Desc.  52,  n. ;  lb.  63,  n. 
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the  half  blood  (p)  ;  and  according  to  Brown^s  case  (q\  the  possession 
of  a  lessee  for  years,  the  term  being  created  by  a  lease  made  with 
the  licence  of  the  lord,  was  sufficient  to  constitute  an  actual  posses- 
sion in  the  copyhold  heir,  and  to  exclude  the  half  blood.  Brawn's 
casey  as  to  the  present  point,  was  this: — a  copyholder  in  fee  by 
licence  made  a  lease  for  years,  and  the  lessee  entered;  the  copy- 
holder, having  issue  a  son  and  a  daughter  by  one  venter ^  and  a  son 
by  another,  died ;  the  eldest  son  died  before  admittance ;  and  it  was  * 
adjudged  that  the  land  should  descend  to  the  daughter  of  the  whole 
blood.  Cohe^  in  his  Copyholder  (r),  in  noticing  this  case,  with  the 
additional  fact  that  neither  entry  nor  claim  was  made  by  the  son  of 
the  first  venter y  adds,  ''  But  if  the  lease  had  been  determined,  living 
the  son  by  the  first  venter,  and  afterwards  he  had  died  before  any 
actual  entry  made,  the  law  would  have  fallen  out  otherwise,  because 
there  was  a  time  when  he  might  have  lawfully  entered  "  (*). 
It  having  been  the  intention  of  the  act  for  the  amendment  of  the 
law  of  inheritance,  4  &  5  Will.  IV.  c.  106,  to  put  an  end  to  the 
necessity  of  an  actual  seisin  in  a  purchaser  ;  the  doctrine  of  possessio 
frairis  ceased  to  operate,  smce  the  9th  section  of  the  act  let  in  the 
half  blood,  not  allowing  of  its  exclusion  by  such  a  possession. 


f< 
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Collateral  Qualities. 

The  collateral  qualities  incident  to  estates  at  common  law,  and 
which  do  not  concern  the  descent,  have  no  relation  to  copyhold 
inheritances,  except  by  special  custom  {t) ;  therefore  a  wife  is  not 
dowable  of  copyhold  lands ;  nor  is  the  husband  tenant  by  the  cur- 
tesy (tt) ;  nor,  even  before  the  3  &  4  Will.  IV.  c.  27,  s.  39,  would  a 
descent  of  copyhold  land  have  tolled  the  entry  of  him  who  had 
a  customary  right  to  it(a:);  nor  would  the  surrender  of  a  copy- 
hold by  tenant  in  tail  (y),  or  by  a  husband  seised  in  right  of  his 


(p)  Batmore  v.  Graves,  1  Vent.  261  ; 
S.  C.  (Blackburne  v.  Graves),  1  Mod.  120; 
S.  C.  2  Lev.  107 ;  3  Leo.  70 ;  ca.  cvi.;  S.  C. 
4  Leo.  88,  212. 

(q)  4  Co.  21  a ;  see  also  Holmes  Jf-  Facie, 
Mo.  125,  pi.  272 ;  Dy.  291  b,  pi.  69,  marg. ; 
but  qu,  if  not  tbe  same  cases ;  see  6  Vin. 
Cop.  [D.  b.]  pi.  2 ;  Com.  Dig.  Disc.  (C. 
9) ;  12  Adol.  &  EU.  577,  in  Doe  4-  Clift. 

(r)  S.  41,  Tr.  95. 

(«)  Sed  qu,?    See  Gilb.  Ten.  161,  162. 

(r)  Brown's  case,  4  Co.  22  a;  Cocks  v. 
Darson,  Hob.  215,  216;  S.  C.  Noy,  27; 
Bird  <f  Kirke,  1  Mod.  200.. 

(m)  Brown's  case,  sup. ;  Shaw  4*  Thomp- 


son, 4  Co.  30  b ;  Paulter  v.  Cornhill,  Cro. 
Eliz.  361. 

(x)  Oravener  ^  Ted,  4  Co.  23  a ;  Brown's 
case,  sup. ;  Lee  <$•  Brown,  1  Roll.  Abr.  629 
(N.);  Joyner  v.  Lambert,  Cro.  Jac.  86; 
Mar.  6,  pi.  13;  Doe  4-  Danvers,  7  East, 
321. 

{y)  Bullen  v»  Grant,  Cro.  Eliz.  148 ;  S. 
C.  1  Leo.  174;  Gooles  v.  Grane,  Mo.  597; 
Oldcot  0.  Levell,  Mo.  753 ;  Knight  o.  Foot- 
man, 1  Leo.  95 ;  Lane  f  Hills,  85  or  87 
Eliz.  (cited  in  Royden  0.  Moulster,  Godb. 
868,  pi.  459);  1  Hughes*  Abr.  459 ;  Dell  f 
Rigden,  or  Higden,  4  Co.  23  a ;  S.  C.  Mo. 
858,  pi.  488;    Rogers  o.  Powel,   Brownl. 
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wife  (z),  have  caused  a  discontinuance^  so  as  to  put  the  heir^  or  the 
wife^  (if  she  surviyed  the  husband^)  to  a.  plaint :  but  although  a  sur- 
render was  not  a  discontinuance,  jet  before  the  abolition  of  reco- 
Teriee  bv  3  &  4  Will.  IV.  c.  74.  it  would  have  barred  the  issue  and 
remainder-men,  when  a  recoveiy  was  not  required  by  the  custom 
of  the  manor  (a). 

Copyholds  could  not,  formerly  (b),  have  been  taken  by  the  sheriff 
under  an  ekgit  (c),  but  should  he  have  extended  a  moiety  of  both 
freehold  and  copyhold  lands,  the  extent,  although  bad  as  against  the 
copyhold,  would  have  been  good  as  against  the  freehold  (d) ;  and  as 
no  process  could  have  issued  to  levy  a  debt  upon  copyholds,  a  judg- 
ment was  no  lien  upon  them  (e) ;  nor  can  copyholds  be  seized  upon 
an  outla¥Fry  (/),  nor  were  they,  previously  to  3  &  4  Will.  IV.  c.  104, 


36;  Clan  v.  Pease  4-  Turner,  Cro.  Eliz. 
391;  Co.  Lit.  60  a,  (n.  3,)  citet  the  last 
case,  and  Franklyn  ^  Myn,  Hal.  MS8. ; 
•eeako  Supp^  Ca  Cop.  s.  12,  Tr.  184,  185 ; 
■ed  Tide  Erish  v.  Rives,  Cro.  Eliz.  717; 
UiU  9,  Morse  [or  Upcbeir,  or  Upchurch], 
Mo.  189 :  BrownL  121 ;  1  Roll  Abr.  506.  B. 
pi.  1 ;  Stephens  v.  Eliot,  Cro.  Eliz.  483, 
484;  arg.  in  Willion  v.  Berkley,  4  Eliz. 
6  Vin.  Cop.  (6.  e.)  pi.  3  ;  Gurrey  0.  San- 
derson, Cro.  Eliz.  907,  (but  the  point  was 
not  resolved  in  the  latter  case.) 

(s)  Rosweirs  ease,  Dy.  264  a;  8.  C. 
Mo.  696;  S.  C.  Poph.  88;  Bullock  v, 
Dibley,  4  Co.  23  a ;  Knight  v.  Footman, 
1  LeoL  95  ;  Wright  v.  Portman,  4  Co.  23  a ; 
Doe  d.  Smith  9.  Bird,  5  Bar.  &  Ad.  712; 
S.  C.  2  Nev.  &  M.  679 ;  but  see  Collins  v. 
Cancke,  Crow  Jac.  105. 

(•)  Vide  post,  tit.  '*  Estates  tail."  By  3 
&  4  Will.  4,  c.  27,  s.  39,  no  descent,  discon- 
tinaance,  or  warranty,  was  to  bar  a  right  of 
entry  for  the  recovery  of  any  hmd :  and  by 
s.  36,  all  plaints,  except  a  plaint  for  free- 
bench  or  dower,  were  abolished ;  and  that 
plaint  was  abolished  by  23  &  24  Vict  c. 
126,  8.  26,  and  an  action  for  freebench  was 
to  be  commenced  by  writ  of  summons. 

W  By  the  1  &  2  Vict.  c.  110,  ("For 
abolishing  Arrest  on  Mesne  Process  in 
Civil  Actions,*')  s.  11,  the  sheriff  was  di- 
rected to  deliver  execution,  upon  an  elegit 
issuing  of  all  the  lands  of  the  debtor,  in- 
clading  lands  of  copyhold  or  customary 
tennre,  and  lands  over  which  he  had  a  dis* 
posing  power  for  his  own  benefit,  in  like 
manner  as  the  sheriff  could  previously  to 


that  act  have  delivered  execution  of  a 
moiety  of  lands  under  a  writ  of  elegit. 
But  it  was  provided  by  the  same  section, 
that  the  party  to  whom  copyhold  or  cus- 
tomary lands  should  be  delivered  in  exe- 
cution should  render  and  perform  the  pay- 
ments and  services  due  to  the  lord,  and  be 
entitled  to  hold  the  lands  until  the  amount 
of  such  payments,  and  the  value  of  such 
services,  as  well  as  the  amount  of  the  judg- 
ment, should  have  been  levied.  And  the 
13th  sect,  of  the  act  provided,  that  a  judg* 
ment  entered  up  as  directed  by  the  act 
should  operate  as  a  charge  on  all  lands  and 
hereditaments,  including  those  of  copyhold 
or  customary  tenure.  For  the  better  protec- 
tion of  purchasers  against  judgments,  &c., 
see  2  Vict  ell;  2  &  3  Vict  c.  29;  3  &  4 
Vict  c.  82 ;  13  8e  14  Vict  c.  85  ;  17  &  18 
Vict  c.  96;  18  Vict  c.  15 ;  23  &  24  Vict 
c.  38;  27  &  28  Vict  c.  112. 

(c)  Drury  v.  Man,  1  Atk<  95;  Rex  0. 
Lord  Lisle,  Park.  195;  Lex  Cust  19; 
Morris  V,  Jones,  8  Dow.  &  Ry.  603 ;  S.  C. 
2  Barn.  &  Cress.  242;  Manning's  Ex.  Pr. 
42;  but  see  7  Mod.  38.  Semble,  that  a 
lease  with  licence  is  extendible  at  law,  post, 
tit  "Licence  to  demise,  &c."  Yet  see 
contra  Pictoe's  case,  1  Roll.  Abr.  888. 

(d)  Morris  ^  Jones,  sup. 

(0  P.  Harcourt,  C,  in  Cannon  s.  Pack, 
2  Eq.  Abr.  226 ;  6  Vin.  Cop.  (O.  e.)  pi.  6  ; 
Supp.  Co.  Cop.  s.  21,  Tr.  215. 

(/)  Rex  V.  Budd,  Park.  190;  vide  also 
Salherd  ^  Evered's  case,  Ow.  37  ;  but  see 
S.  C.  (Saliard  ^  Everat),  1  Leo.  99. 
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assets  for  specialty  debts,  not  even  for  debts  of  the  crown  (g) ;  but 
copyholds  may  be  sequestered  (A).  It  should  seem,  however,  that 
the  sequestration  could  not  be  revived  against  the  customary  heir,  for 
if  it  could,  the  heir  would  possibly  not  take  up  the  lands,  and  then 
the  lord  would  be  without  a  tenant  (i).  But  the  party  sequestering 
has  neither  jus  ad  rem  vel  in  re^  the  legal  estate  of  the  premises 
remaining  in  every  respect  as  before  (A). 

Copyholds  are  within  the  rule  established  in  equity  for  marshalling 
assets ;  so  that  if  A,  has  a  mortgage  of  freehold  and  copyhold  estates 
of  B,^  and  C  has  a  mortgage  of  the  freehold  estates  only,  and  is  also 
a  specialty  creditor  by  bond  of  J5.,  A,  would  be  thrown  on  the  copy- 
hold estate  only,  to  which  C  had  no  resort,  or  C  should  stand  in  his 
place  (Z). 

According  to  the  case  of  Robinson  v.  Tonge{m\  the  copyhold 
would  not  be  made  to  bear  more  than  its  relative  proportion  of  the 
debt,  for  the  purpose  of  opening  the  freehold  more  frilly  to  the  claims 
of  the  specialty  creditors ;  but  such  a  rule  would  by  no  means  be  a 
due  application  of  the  principle  in  equity,  which  provides  against  an 
election  by  one  claimant  to  the  prejudice  of  the  claims  of  others, 
without  subjecting  any  frmd  to  a  claim  to  which  it  was  not  before 


ig)  Brown's  case,  ubi  sup.;  Parker  c 
Dee,  2  Ch.  Ca.  201 ;  Robinson  v.  Tonge,  1 
P.  W.  680,  n. ;  Aldrich  v.  Cooper  et  al.,  8 
Ves.  888,  S94;  post,  tit.  *<  Statutes." 

(A)  Colston  o.  Gardner,  2  Cb.  Ca.  46 ;  3 
Swanst.  279,  n. ;  Marquis  of  Carmarthen  4* 
Whitehead  0.  Hawson,  S  Swanst.  294,  n. ; 
Dunkley  0.  Scribnor,  2  Madd.  444 ;  post, 
tit  «  Aid  of  Courts  of  Equity." 

A  sequestration  takes  in  the  whole  profits, 
an  extent  only  a  moiety. 

(t)  Whitehead  Sf  Harrison,  2  Eq.  Ca. 
Abr.  71s  :  1  Barnard.  Rep.  B.  R.  431 ;  6 
Bac.  Abr.  129 ;  19  Yin.  333,  marg.  829, 
marg.  1  Vern.  166. 

(k)  1  P.  W.  307;  6  Bac.  Abr.  131 ;  lb. 
132  ;  2  Madd.  444.  That  a  sequestration 
is  but  a  personal  process  appears  by  its 
falling  and  abating  by  the  death  of  the 
party;  2  P.  W.  622;  1  Yes.  182;  2  Yes. 
464.  But  this  is  represented  in  some  au- 
thorities to  be  otherwise  when  it  issues,  not 
on  mesne  process,  but  for  non-performance 
of  a  decree ;  3  Atk.  594  ;  1  Yem.  58.  Sed 
qu.,  and  see  4  East,  530,  in  Payne  0. 
Drewe. 

(/)  Aldrich  ^ Cooper,  ubi  sup.;  Kidney 
V.  Coussmaker,  12  Yes.  154;  Duke's  Char. 


Us.  by  Bridgm.  190,  post,  tit.  **  Election.** 
It  should  seem  that  when  a  freehold  estate 
was  devised  to  the  heir  at  law,  although 
before  the  3  &  4  Will.  4,  c  106,  s.  3,  he 
would  have  taken  by  descent,  yet  if  the 
personalty  was  exhausted  in  payment  of 
debts,  the  rule  as  to  marshalling  assets  was 
not  extended  to  legatees,  so  as  to  throw 
them  on  the  freehold  estate  ;  Scott  o.  Scott, 
Ambl.  383,  2nd  ed.  n.  (2);  and  see  Aldrich 
V.  Cooper,  sup. 

The  Y.  C,  in  Scott  v.  Beecher,  5  Madd. 
96,  held  that  the  customary  heir  of  the 
widow  of  a  copyholder,  who  devised  his 
copyholds  and  also  his  personalty  to  his* 
wife,  was  not  entitled  to  have  a  mortgage 
made  of  the  copyhold  property  by  the  bus- 
band  discharged  out  of  his  personalty ; 
observing,  that  the  widow  might  have 
elected  to  continue  the  mortgage  as  a 
charge  on  the  realty,  but  that  her  personal 
representatives  were  not  bound  to  make 
out  any  such  fact  of  election,  and  that  the 
money  secured  was  not  her  debt.  As  to 
the  payment  of  a  mortgage  out  of  the  pro- 
perty charged  therewith,  see  17  &  18  Yict. 
c.  113. 

(m)  1  P.  W.  680,  n. 
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subject  (»).  And  accordingly  the  Court  of  Chancery  overruled  the 
decision  in  Robinson  &  l^onge  in  the  case  of  Aldrich  &  Cooper j^ 
(sup.)  Lord  Eldon  observing^  that  the  case  of  Robinson  &  Tonge  was 
not  reconcilable  with  the  general  classes  of  cases ;  and  therefore,  if 
it  were  necessary  for  the  payment  of  the  creditors,  that  the  mort- 
gagee should  be  compelled  to  take  his  satisfaction  out  of  the  copy- 
hold estate,  if  he  took  it  out  of  the  freehold,  those,  who  were 
thereby  disappointed,  must  stand  in  his  place  as  to  the  copyhold 
estate. 

The  aboTc  case  of  Aldrich  &  Cooper  also  decided,  that  if  freeholds 
are  conveyed  in  mortgage,  with  a  covenant,  for  better  securing  the 
payment  of  the  debt,  to  procure  admission  to  and  surrender  copyhold 
estates,  and  in  the  meantime  to  stand  seised  of  the  copyholds  in  trust 
for  the  mortgagee,  both  freeholds  and  copyholds  are  primarily  mort- 
gaged, and  the  freeholds  not  first  applicable. 

It  was  a  settled  principle,  that  if  a  person  seised  of  two  different 
estates,  say  A.  and  J3.,  mortgaged  ii.,  and  by  his  will  charged  all  his 
leal  estates  with  the  payment  of  his  debts,  and  devised  the  estate  A . 
to  C,  and  the  estate  B.  to  JD.,  C.  might  compel  D.  to  contribute  (o). 
So,  also,  if  two  estates  comprised  in  a  mortgage  were  devised  to  diffe- 
rent persons,  the  devisees  must  have  contributed  according  to  the 
Talue  of  the  respective  estates  (p).  The  same  would  be  the  case  as 
to  freehold  and  copyhold  estates  included  in  the  same  mortgage,  and 
descending  to  different  heirs  (g).  The  operation  of  17  &  18  Vict, 
c  113,  on  the  principles  must  now  be  attended  to. 

It  has  been  decided,  that  creditors  by  specialty,  entitled  as  volun- 
teers only,  could  not  compete  with  creditors  under  the  lowest  class 
of  security  for  valuable  consideration ;  but  that,  as  against  the  de- 
visees of  the  debtor,  they  had  a  right  to  stand  in  the  place  of  mort- 
gagees who  had  exhausted  the  fund  provided  by  the  testator  for  the 
payment  of  his  debts  (r). 

The  principle  of  general  occupancy  at  common  law,  is  not  appli- 
cable to  copyhold  estates,  since  the  freehold  is  never  out  of  the  lord ; 
therefore,  on  a  grant  to  ^.  for  the  lives  of  J3.,  C,  and  D.,  the  lord 
would  have  had  the  land  again  on  the  death  of  ^.  (<)• 

But  there  may  be  a  special  occupancy  of  copyholds,  without  any 

(»)  See  Trimmer  v.  Bayne,  9  Ves.  209  ;  769. 

Aldrich  ^  Cooper,  8  Ves.  888,  891,  S95.  (s)  Yen  v.  Howell,  1  Roll.   Abr.  511, 

(0)  Carter  f  Baniardiston,  1  P.  W.  506.  (L.)  pi.  3  ;  Smartle  v.  Penhallow,  ante,  p. 

(pi)   Henningham    v.    Henningham,    2  24,  n.  (r);  Withers  v.  Withers,  Amb.  152; 

Vem.  355;  1  £q.  Ca.  Abr.  117  ;  2  Bro.  C.  lb.  in  notis,  2nd  ed. ;  Zouch  d.  Forse  v. 

C.  137, 188,  in  Tracy  V.Hereford.  Forse,  7  East,   186;  Doe  4*  Scott,  infra; 

(9)  Aldrich  V.  Cooper,  8  Ves.  390 ;    2  and  see  Doe  4  Robinson,  2  Man.  &  Ry. 

Coote,  506,  509.  266,  n. ;  post,  tit.  *'  Statutte  ;'*  1  Vict.  c. 

{r)  Lomas  v.  Wright,  2  Myl.  &  Keen,  26,  s.  6,  infra. 
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custom  in  &yor  of  it  (t).  And  we  have  seen  that  a  special  custom, 
extending  the  principle^  of  general  occupancy  to  copyholds,  is 
good  (u). 

In  a  case  of  ejectment  for  the  recoyery  of  copyhold  land  (x),  a 
grant  had  been  made  to  A.  for  the  lives  of  ^.  and  J3.,  and  a  grant 
also  in  reversion  to  C.  for  other  lives.  A.  died^  having  devised  to 
J3.9  who  entered  and  kept  possession  till  his  death,  when  C  brought 
ejectment,  and  it  was  held,  that  as  C's  right  of  possession  accrued 
on  the  death  of  A.^  upwards  of  twenty  years  before  the  action  was 
brought,  it  was  barred  by  the  statute  of  limitations,  no  special  occu- 
pant being  pointed  out  by  the  first  grant,  and  as  there  could  be  no 
general  occupant  of  copyholds,  the  estate  granted  by  it  determined 
on  the  death  of  A, 

Although  a  rent  is  incapable  of  general  occupancy  (y),  yet  it  has 
been  decided,  that  the  second  branch  of  the  statute  of  29  Car.  II.  c  3, 
was  applicable  to  all  estates  pur  autre  vie,  and  therefore  to  rent- 
charges  ;  so  that  if  the  grantee  of  a  rent-charge  died  leaving  cestui 
fjue  vie,  without  devising  the  rent,  the  grantee's  executors  would  be 
entitled  to  it  {z).  By  sect.  6  of  1  Vict  c  26,  which  made  all  copy- 
hold property,  including  estates  pur  autre  trfe,  devisable,  it  was  en- 
acted, that  in  case  there  should  be  no  special  occupant  of  any  estate 
pur  autre  vie,  whether  freehold,  customary,  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it 
should  go  to  the  executor  or  administrator  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant,  and  that  if  the  same  should 
come  to  the  executor  or  administrator,  either  by  reason  of  a  special 
occupancy,  or  by  virtue  of  that  act,  it  should  be  assets  in  his  hands, 


(0  Co.  Lit  41  b,  n.  3 :  Co.  Cop.  s.  56, 
Tr.  128;  Doe  d,  Lempriere  «.  Martin,  2 
Sir  W.  BI.  1148;  and  see  Howe  v,  Howe, 
1  Vem.  415 ;  Rundle  v.  Rundle,  2  Vern. 
2(>4 ;  Withers  v.  Withers,  sup. 

(«)  Doe  ^  Goddard,  1  Barn.  &  Cress. 
522 ;  ante,  p.  21 ;  and  see  Right  v.  Baw- 
den,  3  East,  276,  277. 

(«)  Doe  d.  Foster  o.  Scott,  4  Barn.  & 
Cress.  714  ;  7  Dow.  &  Ry.  190. 

(y)  Clearly  there  can  be  no  entry  on  a 
rent ;  Hassell  v,  Gowthwaite,  Willes,  505  ; 
nor  can  there  be  a  general  occupancy  of 
anything  which  lies  in  grant;  2  Roll.  Abr. 
150  (C);  Co.  Lit.  41  b,  388  a. 

(2)  Bearpark  0.  Hutchinson,  7  Bing. 
178,  confirming  Rawlinson  v.  The  Duchess 
of  Montague,  8  P.  W.  264,  n. ;  and  see 
Willes,  505. 

The  reason  given  for  this  is,  that  the 
statute  was  made,  not  only  to  prevent  the 


inconyenienee  of  scrambling  for  estates, 
and  getting  the  first  possession  after  the 
death  of  the  grantee ;  but  likewiM  for 
preserving  and  continuing  the  estate  dur- 
ing the  life  of  the  cettui  que  vie  (8  P.  W. 
264,  n.).  The  words  "special  occupant" 
used  in  the  statute,  are  not,  strictly  speak- 
ing, applicable  to  things  which  lie  in  grant, 
Holden  0.  Smallbrooke,  Vaugh.  19S,  199 ; 
Crawley's  case,  Cro.  Eliz.  721 ;  Salter  o. 
Butler,  lb.  901 ;  Mo.  664 ;  but  in  common 
parlance  rents  are  the  subject  of  special 
occupancy,  the  heir,  when  named  in  the 
grant,  taking,  not  exactly  as  special  occu- 
pant, but  as  special  grantee,  therefore  quasi 
special  occupant.  Some  have  thought  that 
executors  and  administrators,  if  named  in 
the  g^ant  of  a  rent,  might  take,  even  be- 
fore the  Stat,  of  Frauds ;  Co.  Lit.  41  b,  n.  4, 
cites  8  Atk.  466  ;  Dy.  828  b. 


CH.  II.]  OP  COPYHOLD  TENURE.  43 

and  be  applied  and  digtributed  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate. 

It  is  a  moot  point  whether  the  lord  has  any  power  over  the  lands 
of  a  lunatic,  unless  hj  custom.  In  Cocks  v.  Darson  (a),  where  the 
lord  had  granted  the  custody  of  a  lunations  copyhold  land,  the  court 
held,  that  an  action  touching  the  land  was  to  be  brought  in  the  name 
of  the  lunatic,  for  that  no  interest  was  gained  in  the  land  by  such  a 
commitment ;  and  Hobart  said  he  did  not  agree  that  the  lord  had 
power  over  the  lunatic's  land,  without  a  custom,  for  the  limitation  of 
the  king^s  power  over  freeholds  was  not  a  consequence;  and  that 
although  he  took  the  statute  [17  Edw.  II.]  to  be  but  an  affirmance 
of  the  common  law,  in  the  case  of  the  king,  yet  the  collateral  inci- 
dents of  estates,  as  dower,  curtesy,  wardship,  and  the  like,  were  not 
without  special  custom. 

But  in  Beoerley*9  ccue  (b)  it  is  said,  that  the  king  shall  not  have 
the  custody  of  the  land,  which  an  idiot  holds  by  copy,  for  that  is  but 
an  estate  at  will  by  the  common  law,  and  if  the  king  should  have 
the  custody  of  it,  it  would  be  a  great  prejudice  to  the  lord  of  the 
manor,  ^^  but  yet  an  alienation  made  by  an  idiot  of  his  copyholdy  after 
^^  office  fcmndy  should  be  avoided  f^  and  for  this  is  cited  13  Eliz. 
Dy.  302. 

In  the  consideration  of  this  question,  it  is  not  to  be  overlooked 
that,  according  to  a  reported  case  in  Dyer  (c),  an  idiot  could  not  be 
ordered  in  the  Court  of  Wards  for  his  copyhold,  but  in  the  court  of 
the  lord  of  the  manor :  and  by  a  marginal  note  in  Dyer  (^f),  it  appears 
that  the  rule  of  the  Court  of  Wards  was,  that  if  an  idiot  had  not  any 
goods  or  chattels,  or  lands,  except  copyhold  lands  holden  of  a  com- 
mon person,  the  king  should  not  have  the  custody,  but  the  lord  of 
whom  the  copyhold  was  holden ;  but  if  he  had  any  other,  then  the 
copyhold  land  also.  And  in  Eavers  v.  Skinner  {e)  it  was  decided, 
that  the  lord  should  have  the  custody  of  one  who  was  mutus  et  surdus, 
and  no  custom  was  laid ;  and  the  reason  given  for  it  was,  that  the 
lord  would  otherwise  be  prejudiced  in  his  rents  and  services. 

The  case  of  Cocks  &  Darson,  with  other  authorities  (/),  established, 
that  the  committee  of  a  lunatic  had  no  interest  whatever  in  the  land. 


(a)  Hob.  215;   S.  C.  Noy,  27;   Poph.  (d)  302  a,  pi.  48,  Pas.  13  Eliz.;  John 
141 ;  and  see  1  Coll.  on  Lun.  4 ;  2  Lutw.  Rogers'  case,  C.  W.  fo.  74. 

f.  1188.  (e)  Cro.  Jac.  105;  and  sec  Gilb.  Ten. 

(b)  4  Co.  126  b,  cites  Hard.  484;  Sty.  808;  Vin.  Abr.  Tit.  *•  Lunatick,"  "Non 
21 ;  aod  see  8  Bac.  Abr.  582 ;  Copyholds  Compos/'  **  Idiot;"  8  Bac.  Abr.  582. 

are  Dot  within  17  Ed.  2,  st.  ],c.9;  (Ward.  (/)  See   Drury  v.  Fitcb,  Hut  16,  17: 

ship  of  Idiots  as  a  fiscal  prerogative) ;  Co.  Cole  ^  Walles,  1  Leo.  828  ;  1   Vern.  262 ; 

Cop.  8. 55 ;  see  also  post,  tit.  «*  Stotutes."  Ca.  temp.  Talb.  158  j  15  Vin.  "  Lunatick," 

(c)  802  b,  pi.  46 ;  F.  N.  B.  282,  A.  (n.)  (B.),  lb.  (C.) 
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but  a  bare  custody  or  authority  (g).  In  the  case  of  an  in&nt^  it  is 
the  infant  by  the  guardian^  and  not  the  guardian  who  is  to  be  ad- 
mitted, so  that  no  interest  in  the  copyhold  of  an  in&nt  vests  in  the 
guardian  (A). 

It  is  only  by  special  custom  that  the  lord  may  appoint  a  guardian 
to  an  in&nt ;  but  by  custom  he  may  do  so,  or  give  the  custody  to  his 
bailiff(i). 

In  a  case  in  1  Leo.  {k),  it  is  stated  that,  by  custom,  the  lord  may 
assign  one  to  take  the  profits  of  a  copyhold  descended  to  an  infant 
during  his  non-age,  to  the  use  of  the  assignee,  without  rendering  an 
account.  Sir  Edward  Coke  says,  "  Where,  by  the  custom  of  the 
manor,  the  bailiff  of  the  manor  is  to  have  the  wardship  of  the  copyhold 
heir,  being  under  the  age  of  fourteen,  such  a  guardian  shall  neither 
be  admitted,  nor  pay  a  fine,  because  he  is  but  a  partner  [pernor]  of 
the  profits ;  and  that  not  in  his  own  right,  but  in  the  right  of  him  to 
whom  he  is  guardian"  (Z). 

By  9  Geo.  I.  c.  29,  the  lord,  after  proclamation  made  in  the 
manner  therein  directed,  was  empoitered  to  appoint  a  guardian  to  an 
infant,  for  the  purpose  of  admittance.  That  statute  was  repealed  by 
1  WilL  IV.  c.  65 9  whereby  the  provisions  of  the  act  of  9  Geo.  I.  were 
simplified  and  consolidated. 
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Whether  or  not  copyhold  lands  can,  strictly  speaking,  be  intailed 
as  fireehold  lands  may  be,  has  been  the  subject  of  much  legal  doubt 
and  controversy. 

The  grant  offends  to  a  man  and  the  heirs  of  his  body,  is  admitted 
to  have  been  very  common,  even  before  the  statute  De  donis,  13  Edw.  I. 
c.  1,  which  has  been  held  not  to  extend  to  copyholds  (m) ;  and  such 
a  limitation  in  the  case  of  copyhold  land  would,  the  author  submits, 


(g)  But  see  1  Ch.  Ca.  19,  113,  153,  154; 
Ex  parte  Birch,  re  Addy,  3  Swanst.  98. 
The  following  statutes  may  be  referred  to 
as  applicable  to  the  estates  of  lunatics ;  1 
Will.  4,  c.  65 ;  5&6  Vict.  c.  84 ;  15  &  16 
Vict,  c.  48 ;  16  &  17  Vict.  c.  70. 

(A)  Post,  tit "  Admittance,*'  "Guardian- 
ship." 

(t)  Clench  o.  Cudmore,  Lutw.  1 187 ;  S.  C. 
3  LeT.  395;  Cole  <f  Walles,  1  Leo.  328; 
Kitch.  202  ;  6  Vin.  Cop.  (A.  e.  8) ;  Cocks 
«f-  Darson,  Drury  4"  Fitch,  ubi  sup. ;  Sowper 
r.  Goodbody,  Dy.  302  b ;  The  King  v.  The 
Inhab.  of  Wilby,  2  Mau.  k   Selw.   508, 


509  ;  Wade  v.  Baker  ^  Cole,  1  Lord  Raym. 
13L 

ik)  P.  266,  Ca.  357. 

(0  Co.  Cop.  s.  56,  Tr.  128. 

(m)  Cary,  30;  Sav.  67,  in  Heydon's 
case ;  Rowden  v.  Malster,  or  Royden  4" 
Moulster,  Cro.  Car.  42;  S.  C.  2  Roll.  Rep. 
383  ;  S.  C.  Godb.  368,  pi.  458 ;  cites  Pits 
V.  Hockley,  P.  35  Eliz.  and  Lane  f-  Hills, 
37  Eliz.;  sed  vide  Mancel's  case,  Plow. 
Com.,  which  is  stated  per  Harvey,  J.,  in 
the  report  of  Rowden  ^  Malster,  in  Godb., 
to  be  the  only  authority  to  the  contrary ; 
yet  see  6  Vin.  Cop.  (F.  e.)  pi.  IS. 
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both  before  that  statute  have  created,  and  would  since  that  statute 
create  a  fee  simple  conditional,  unless  by  particular  custom  (n) ;  that 
is,  unless  there  was  a  custom  in  the  manor  allowing  a  remainder  to 
be  grafted  on  a  limitation  of  the  above  nature,  or  empowering  the 
copyholder  to  alienate  before  issue  bom  (o). 

In  Moe  d.  Crowe  v.  Baldwere.{p)^  Lord  Kenyon,  C.  J.,  said,  that 
copyhold  estates  were  not  the  subject  of  intails,  unless  there  was  a 
custom  in  the  manor  to  warrant  it ;  and  in  Moore  v.  Moore  {q),  the 
ChanceUor  ruled,  that  it  was  necessary  to  show  a  custom  of  creating 
an  intail,  and  that  it  was  not  satisfactory  to  say,  that  because  an 
estate  might  be  surrendered  in  fee  vel  aliter,  that  it  could  be  intailed 
under  the  statute  of  Westm.  2 ;  and  that  to  show  merely  that  copy- 
hold lands  had  been  granted  to  men  and  the  heirs  of  their  bodies,  did 
not  prove  that  an  intail  might  be  created ;  but  to  do  that,  it  must  be 
shown  that  there  had  been  surrenders  in'  tail  with  remainders  ovei-, 
(for  otherwise  that  estate  might  be  a  fee  simple  conditional,)  or  that 
the  lands  had  gone  in  course  of  descent,  according  to  the  limitations, 
90  long  as  to  exclude  the  supposition  of  a  fee  simple  conditional. 

And  in  this  case  the  Chancellor  observed,  that  it  was  considered  that 
before  the  statute  De  donis  there  might  be  a  custom  in  manors  to 
create  estates  tail;  and,  indeed,  from  the  observations  that  have  fallen 
from  several  distinguished  judges  in  early  cases,  the  author  must  pre- 
sume that  such  a  custom  was  frequently  found  to  have  existed  before 
the  statute.  At  all  events,  an  immemorial  existence  of  those  privi- 
l^es,  which,  under  a  limitation  to  a  man  and  the  heirs  of  his  body, 
create  a  constructive  estate  tail,  is  very  common,  and  has  frequently 
availed  in  questions  upon  copyhold  titles  (r) ;  so  that  where  a  re- 
mainder may  be  grafted  on  the  limitation  to  the  heirs  of  the  body, 
which  remainder  is  inconsistent  with  a  fee  conditional,  for  no  re- 
mainder could  be  created  of  an  estate  not  within  the  statute  De 
donis  {s),  or  where  the  tenant  is  permitted  by  the  custom  to  alien 


(■)  See  particularly  Godb.  ut  aup.,  and 
the  late  caae  of  Doe  d.  Spencer  v.  Clarke, 
5  Barn.  &  Aid.  458. 
.  (o)  Co.  Lit  60  b. 

( f )  5  T.  R.  104. 

iq)  2  Yea.  601 ;  S.  C.  Amb.  279 ;  and 
tee  Heydoii*s  case,  8  -  Co.  8 ;  Margaret 
Podger*!  case,  9  Co.  106;  Bulleyn  ^ 
Graunt's  case,  1  Leo.  17^^;  (but  see  the 
report  of  S.  C.  Cro.  Eliz.  149 ;)  Warue  v. 
Sawyer,  1  Roll.  Rep.  48 ;  Hill  v.  Morse, 
[or  Upcheir  ur  Upchurch,]  Mo.  189,  pi. 
336;  Tide  also  Gravenoro.  Brook  ^  others, 
Poph.  M ;  S.  C.  (Gravenor  o.  Ted),  4  Co. 
23  a;  S.  C.  (Gravenor  «.  Rake),  Cro.  Eliz. 
307;  Lee  v.  Brown,  Poph.  128;  Rowdenv. 


Malster,  ubi  sup.;  Church  v,  Wyat,  Mo. 
637  ;  Erish  v.  Rives,  Cro.  Eliz.  717  ;  Hast- 
ing  4-  Grey,  cited  ib. ;  Taylor  0.  Shaw,  Cart. 
22;  1  Sid.  268,  314;  but  see  Adams  v. 
Hincloe,  11  Mod.  199 ;  4  Leo.  64,  ca.  157  ; 
Godb.  20;  vide  also  Gurrey  v.  Sanderson, 
Cro.  Eliz.  907. 

(r)  Taylor  0.  Shaw,  Cart.  22 ;  Lex  Cust. 
170,  171. 

(«)  P.  Lord  Hardwicke,  in  Earl  of 
Stafford  v.  Buckley,  2  Yes.  180;  Co.  Lit. 
18  a;  3  Co.  3  b;  10  Co.  97  b ;  1  Bro.  C. 
C.  325.  N.B. — In  Doe  d.  John  Sinipson 
and  another  O.Thomas  Simpson  and  others, 
4  Bing.  N.  S.  333,  340,  copyhold  lands  held 
of  the  manor  of  Kuaresborough,  in  which 
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even  before  issue  bom^  in  prejudice  to  the  right  of  reverter^  an  estate 
limited  to  a  man  and  the  heirs  of  his  body  is  in  the  nature  of  a  fee 
tail  at  common  law  since  the  statute  De  donis;  and  where,  from  a 
more  jealous  preservation  of  the  right  of  reverter,  such  remainders 
are  not  allowed,  or  the  power  of  alienation  originates  with  the  birth 
of  issue,  the  estate  is  in  the  nature  of  a  fee  conditional  (^).  By 
having  of  issue,  the  condition  (under  a  limitation  creating  a  fee 
simple  conditional  at  common  law)  was  performed  for  three  purposes, 
viz.,  to  alien,  to  forfeit,  and  to  charge,  but  the  course  of  descent  was 
not  thereby  altered,  for  if  the  donee  had  issue  and  died,  and  the  land 
had  descended  to  his  issue,  yet  if  that  issue  had  died  (without  any 
alienation  made)  without  issue,  his  collateral  heir  should  not  have 
inherited  (u). 

The  above  conclusions  are  in  contravention  to  Lord  Coke's  posi- 
tion, that  custom  co-operating  with  the  statute  may  make  an 
intail  (or) ;  but  that  observation  has  been  frequently  repudiated  (y). 

The  statute  De  donis  enacted,  that  thenceforth  the  will  of  the  donor 
should  be  observed,  and  that  the  tenant  should  have  no  power  to  alien 
so  as  to  defeat  either  his  issue  or  the  donor ;  and  the  author  must 
submit,  though  with  great  diffidence  after  so  much  legal  and  very 
learned  controversy,  that  the  perpetuity  which  the  statute  aimed  at 
was  in  itself  a  sufficient  reason  for  considering  that  copyholds  were 
not  intended  to  be  included  in  it,  and,  consequently,  that  although  a 
custom  to  create  a  fee  simple  would  warrant  a  grant  to  a  person  and 
the  heirs  of  his  body,  yet  that  such  a  limitation  would  be  a  fee  con- 


manor  there  is  no  custom  to  intail ,  were 
devised  to  J.  S,  and  his  heirs,  but  if  he 
should  die  without  leaving  any  child,  then 
to  Af.  B»  and  her  heirs ;  and  the  Court  of 
jC.  B.  held,  that  a  fee  simple  conditional 
passed  to  J.  S.^  and  that  as  the  fee  simple 
conditional  had  meiged  in  the  possibility 
of  reverter  which  had  descended  to  /.  S., 
as  heir  of  the  devisor,  he  had  become 
seised  of  a  fee  simple  absolute.  And  that 
decision  has  been  very  recently  confirmed 
in  the  Exchequer  Chamber  in  error,  the 
court  holding  that  the  circumstance  of  the 
lands  being  copyhold,  and  incapable  of 
being  intailed,  afforded  no  ground  for  con- 
sidering the  devise  to  the  five  natural 
children  to  be  an  executory  devise,  to  take 
effect  in  the  event  of  J.  S.  dying  without 
any  child  Uving  cU  his  decease.  Doe  d. 
Hesard  and  others  v,  Simpson  and  others, 
3  Scott,  N.  C.  716.  And  it  is  observable 
that  there  was  no  formedon  in  the  remain- 


der at  common  law ;  2  Inst.  836.  And  see 
Preston  on  Estates  (in  feeX  p.  4S7 ;  sed 
vide  Vaugh.  269,  in  Gardner  0.  Sheldon. 

{t)  Cary,  30;  Stanton  v.  Barnes,  Cro. 
Eliz.  373;  Pullen  v.  Middleton,  9  Mod. 
483,  post,  p.  52 ;  Doe  ^  Clark,  ubi  sup. 

(ft)  Co.  Lit.  19  a.  But  it  is  otherwise 
when  the  gift  is  special  to  one  and  the 
heirs  of  his  body  by  a  particular  person, 
for  then,  after  issue  had,  the  land  is  de- 
scendible to  the  issue  of  the  donee's  body 
generally ;  lb.  n.  2. 

(x)  Co.  Lit.  60  a,  b ;  3  Co.  8  b ;  Lee  t>. 
Brown,  Peph.  128;  and  see  1  Roll.  Abr. 
506  (B.),  pi.  1 ;  Lex  Cust.  165—7  ;  Wame 
V.  Sawyer,  1  Roll.  Rep.  48 ;  Hastings  or 
Haselrick  v.  Grey,  cited  ib.  49 ;  Cro.  Eliz. 
717. 

(y)  Heydon's  case,  8  Co.  8 ;  Adams  v, 
Hincloe,  11  Mod.  199  ;  Rowden  4"  Malster, 
ubi  sup. ;  Doe  d,  Wightwick  v.  Truby  and 
others,  2  Sir  W.  Bl.  946. 
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ditioiial(2rXiinIess9as  already  observed,  the  privileges  of  an  estate  tail 
at  common  law  have  grown  out  of  the  custom  of  the  manor,  under  an 
immemorial  usage. 

This  protecting  statute  was  relaxed,  and  its  purposes  defeated,  in 
respect  to  freehold  lands,  bj  the  opposition  made  to  the  great  evil 
and  inconvenience  of  estates  being  rendered  unalienable,  and  which 
gave  rise  to  the  practice  of  considering  fines  and  recoveries  as  a  bar 
to  the  issue  of  a  person  having  an  estate  limited  to  him  and  the  heirs 
of  his  bodj,  and  the  latter  as  a  bar  also  to  those  in  remainder;  and 
conformable  to  which  practice  in  freehold  cases,  a  recovery  in  the 
Customary  Court  Baron,  and  a  forfeiture  and  regrant,  and  (as  it 
has  been  said)  other  acts  have  been  considered  as  bars  in  copyhold 


In  some  manors  intails  have  been  barred  by  surrender  only,  and 
in  others  both  by  surrender  and  common  recovery ;  and  it  has  been 
established  that  the  one  mode  is  not  inconsistent  with  the  existence 
of  the  other  in  the  same  manor  (a). 

Where  the  evidence  was  of  a  custom  to  bar  estates  tail  both  by 
recovery  and  surrender,  (there  being  forty-seven  instances  of  barring 
by  recovery,  and  seven  only  by  surrender,)  and  the  judge  had  left  it 
to  the  jury  to  say  whether  the  custom  was  to  bar  by  recovery  or  sur- 
render, without  stating  that  the  customs  might  be  concurrent,  the 
court  granted  a  new  trial  (b). 

In  Roe  d.  Bennett  v.  Jeffery  (c),  a  single  instance  of  a  sunf^nder 
m  fee  by  tenant  in  tail  of  a  copyhold  estate,  was  held  to  be  good 
evidence  to  prove  a  custom  to  bar  intails  by  surrender,  although 
there  was  one  instance  of  a  recovery  in  the  same  manor  of  a  much 
earlier  date. 

Even  a  surrender  to  the  use  of  a  will  has  been  held  to  operate  as 
a  bar  to  an  estate  tail,  the  custom  not  requiring  a  recovery  (e/). 


(2)  See  Doe  d,  John  Simpson  and  ano- 
tber  ff.  Tbomas  Simpson  and  others,  sup. 

(a)  Eyerall  v.  Sroalley,  1  Wils.  26 ;  S.  C 
2  Stra.  1197 ;  Doe  dL  Wightwick  v.  Truby 
and  others,  2  Sir  W.  Bl.  946 ;  and  see  Doe 
^.  Dauncey  0.  Dauncey,  7  Taunt.  674; 
Oakeleyo.  Smith,  1  Eden,  261. 

(i)  Doe  d,  Whalhead  v.  Ossingbrooke, 
2Biiig.  70;  9  Moore,  68. 

(e)  2  Mau.  &  Selw.  92 ;  see  Doe  4- 
MtsoD,  post 

(i)  Moore  0.  Moore,  2  Ves.  sen.  601 ; 
S.  C.  Amb.  279;  which  was  decided  by 
Lord  Hsrdwicke  upon  the  authority  of 
Can  i.  Dagwel  v.  Singer,  2  Ves.  604. 
Under  the  provbions  of  3  &  4  Will.  4,  c.  74, 


for  the  abolition  of  fines  and  recoveries, 
88.  40,  50,  a  disposition  by  a  person  seised 
of  a  Ugal  estate  tail  in  copyholds  was  to  be 
effected  by  a  surrender  only. 

If  the  tenant  in  tail  was  a  feme  covert, 
the  concurrence  of  her  husband  was  ren- 
dered necessary.  The  efficacy  of  a  sur- 
render to  bar  an  estate  tail  in  copyholds 
will  be  presumed  until  a  contrary  custom 
is  shown.  Goold  v.  White,  1  Kay,  683, 
which  case  exemplifies  the  sufficiency  of 
evidence  in  support  of  a  custom  to  bar  an 
estete  tail  by  surrender.  The  case  of  Clarke 
«.  Twyford,  b  Jur.  (N.  S.)  664,  has  refer- 
ence to  the  payment  of  costs  incident  to  a 
disentailing  deed. 


48 


OF  ESTATES  TAIL. 


[part  I. 


But  when  an  intail  may  be  barred  by  surrender  only,  the  author 
apprehends  that  a  remainder-man  in  tail  could  not  effect  a  bar  before 
his  estate  falls  into  possession,  except  with  the  consent  of  the  parti- 
cular tenant  (d). 

Another  method  of  barfing  estates  tail  in  copyholds  was,  for  ihe 
lord  to  seize  on  a  pre-concerted  forfeiture,  and  then  to  regrant  accord- 
ing to  the  desire  of  the  copyholder,  who  might  have  compelled  such 
regrant,  and  avoided  the  mesne  acts  of  the  lord  (e). 

The  custom  of  barring  estates  tail  by  forfeiture  and  regrant  pre- 
vailed in  several  manors  in  Yorkshire,  and  was  the  only  one  known 
to  have  been  practised  in  those  manors  (/). 

Even  a  devise  was  held,  in  one  particular  case,  to  be  a  bar  to  an 
intail  (ff).  In  that  case  the  equitable  tenant  in  tail  had  requested  the 
trustees  to  surrender  the  legal  estate,  and  afterwards  filed  a  bill  in 
chancery  to  compel  them  so  to  do,  and  the  lord  refusing  to  accept  a 
surrender  from  him  because  the  legal  estate  was  in  the  trustees,  he 
made  his  will,  and  devised  the  estate  to  his  wife  for  life,  remainder  to 
her  children  by  a  former  husband ;  and  the  court  decreed  against  the 
coheirs  in  tail  of  the  testator. 

It  would  appear  to  have  been  settled  that,  where  the  custom  was 
silent  as  to  the  mode  of  barring  intaUs,  a  surrender  was  the  only 
proper  act,  a  recovery,  and  forfeiture  and  regrant,  requiring  a  custom 
in  support  thereof  (A) ;  consequently,  where  intails  were  barrable  both 
by  surrender,  and  recovery  in  the  same  manor,  the  former  was  most 
advisable  (t),  unless,  indeed,  there  should  have  been  more  frequent 


Under  the  S4th  sect  of  the  act,  the  con- 
sent of  the  person  seised  for  an  estate  for 
life  in  possession  (in  the  act  denominated 
the  protector)  was  made  requisite  for  the 
purpose  of  barring  any  estates  in  remainder 
of  the  estate  tail,  and  the  consent  might  be 
given  either  by  the  surrender  of  disposition, 
or  by  a  distinct  deed ;  ss.  42,  51,  52.  But 
a  disposition  by  the  tenant  in  tail  alone,  as 
under  a  fine  of  freeholds  previously  to  the 
statute,  would  create  a  base  fee  only. 

By  the  45th  sect  a  married  woman,  pro- 
tector, may  consent  as  a  feme  sole. 

The  act  contains  a  power  to  enlarge  a 
base  fee,  in  analogy  to  the  power,  prior  to 
the  passing  of  the  act,  for  a  tenant  in  tail  of 
freeholds  to  do  so  by  suffering  a  recovery 
after  having  levied  a  fine ;  ss.  19,  34,  35,  39. 

See  as  to  equitable  estates  tail  in  copy- 
holds, post. 

id)  Highway  f  Banner,  1  Bro.  C.  C. 
586,  588.  This  principle  is  adopted  in  the 
act  of  3  &  4  Will.  4,  c.  74,  s.  34. 


(e)  Grantham  v.  Copley  et  al.,  2  Saund. 
422  ;  S.  C.  2  Keb.  823 ;  Pilkington  «.  Bag- 
shaw,  Sty.  450 ;  Saunderson  o.  Stanhop, 
2  Keb.  127;  S.  C.  1  Sid.  314;  and  see 
Taylor  o.  Shaw,  Cart  6,  22 ;  Co.  Cop.  s.  48, 
Tr.  112. 

(/)  Sup.  n.  («). 

(g)  Otway  0.  Hudson  and  others,  2 
Vern.  583;  and  see  2  Atk.  526;  Pullen 
4*  Middleton,  9  Mod.  483. 

(A)  White  et  ux.  et  al.  v.  Thomburgh 
et  al.,  2  Vern.  705 ;  S.  C.  Gilb.  £q.  Rep. 
109;  S.  C.  2  Eq.  Ca.  Abr.  714;  Pre.Ch. 
425 ; '  Otway  4"  Hudson,  sup. ;  Snow  v. 
Cutler,  1  Lev.  136;  S.  C.  1  Sid.  153;  S. 
C.  1  Keb.  567,  752,  800,  851  ;  S.  C.  Sir 
T.  Raym.  164 ;  Carr  J.  Dagwel  v.  Singer, 
2  Ves.  604  ;  Martin  d.  Weston  v.  Mowlin, 
2  Burr.  979 ;  Skin.  307 ;  but  see  Lee  v. 
Brown,  Poph.  129. 

(i)  See  Lofft,  398 ;  Everall  v.  Smalley. 
1  Wils.  26 ;  S.  C.  2  Stra.  1197. 
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mstances  of  barring  bj  recoveiy,  and  those  comparatiyelj  of  a  more 
ancient  date  (k),  and  then  it  would  seem  that  a  surrender  would  not 
liaTe  done  (/). 

In  the  above-mentioned  case  of  Roe  d.  Bennett  v.  Jeffery(m),  the 
question  at  the  trial  before  Heathy  J.^  at  the  assizes  for  Sussex  was, 
whether  there  was  a  custom  within  the  manor  to  bar  intails  by  sur- 
render ;  and  the  defendant  had  proved  one  instance  only  in  support 
of  the  custom.  On  a  motion  for  a  new  trials  Lord  Ellenborough, 
C.  J.5  said,  "  The  evidence  unresisted  is  certainly  evidence  of  a 
custom.  It  is  true  that  one  act  undisturbed  does  not  make  a  custom, 
bat  it  will  be  evidence  of  a  custom ;"  and  Dampier,  J.,  added,  "  that 
it  had  been  decided  in  the  case  of  a  customary  descent,  that  a  single 
instance  was  evidence  to  prove  the  custom  ^(n);  and  that  if  frequent 
instances  of  barring  by  recovery  had  been  proved,  which  was  incon- 
siitent  with  the  mode  by  surrender y  there  would  have  been  weight  in 
the  argument  that  the  single  instance  of  a  surrender  did  not  support 
the  custom  contended  for  by  the  defendant. 

This  latter  observation  may,  perhaps,  be  thought  to  imply  that  even 
a  surrender  required  a  custom  (o),  but  the  author  submits  that  it  was 
only  intended  to  convey  the  opinion  of  the  learned  judge,  that  when 
intails  had  been  barred  both  by  surrender  and  recovery,  in  the  same 
manor,  the  only  proper  mode  was  a  recovery,  if  that  had  been  fre- 
quent, and  there  should  have  been  a  single  instance,  or  only  a  paucity 
of  instances,  of  effecting  a  bar  in  any  other  way,  and  especially  if  a 
recovery  were  the  more  ancient  practice. 

In  fr^hold  cases,  whilst  the  legal  and  equitable  estates  remained 
distinct,  the  cestui  que  trust  could  only  have  barred  the  intail  and 
remainders  by  the  same  act  as  would  have  been  good  if  the  estate 
had  been  legal,  namely,  by  a  recovery ;  and  evidence  only  of  an  in- 
tention to  acquire  and  pass  a  fee  simple,  as  by  a  deed  of  bargain  and 
sale  inrolled  (p),  or  by  a  devise,  which  was  formerly  held  to  be  suffi- 
cient {q\  would  not  have  done  (r). 

When  the  custom  of  the  manor  prescribed  a  particular  mode  of 
barring  a  legal  estate  tail  in  copyholds,  the  same  form  was  to  be 


{k)  Doe  ^  Traby,  2  Sir  W.  Bl.  947 ;  but 
Doe  ^  Dauncey,  7  Taunt.  674. 

(0  See  the  references  to  the  provisions 
of  S  ft  4  WiU.  4,  c.  74,  ante,  p.  47,  n. (d)\ 
poat,p.50,n.(«). 

(«)  Ante,  p.  47. 
•  («)  Doe  4>  Mason,  8  Wils.  68  ;  ante,  pp. 
23,  26, 27. 

(0)  And  see  Church  v.  Wyat,  Mo.  638 ; 
1  Ron.  Abr.  506,  (B.),  pL  1 ;  per  Har- 
court,  C,  Prec.  Ch.  426;  6  Vin.  Cop.  (G. 
8. 


e.),  pi.  21,  p.  207,  marg. 

ip)  See  8  Atk.  815,  in  Radford  4  Wil- 
son. 

{q)  Woolnough  «.  Woolnough,  Prec. 
Chan.  228. 

(r)  Kirkham  V.  Smith,  Amb.  518;  Roe 
dL  Eberall  et  al.  0.  Lane  et  al.,  1  H.  Bl. 
451;  Boteler  0.  AUington,  1  Bra  C.  C. 
72;  Legate  «.  Sewell,  1  P.  W.  87;  Sal- 
vin  0.  Thornton,  cited  in  the  last  two 
cases. 
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adopted  in  barrii^  an  eqtdtable  intail  {«)•  But  as  a  common  reooveiy 
was  not  necessary  to  bar  an  estate  tail  in  copyholds^  exc^t  by  special 
custom^  it  was  clear  that,  in  the  absence  of  such  a  custom,  an  equita- 
ble estate  tail  in  copyholds  might,  even  before  the  late  statute^  have 
been  barred  by  a  surrender  only  {t). 

And  a  person  intitled  to  an  equitable  estate  tail  in  copyhold  landjs 
might  alone  have  suffered  an  equitable  recovery,  although  he  should 
haye  transferred  his  equitable  interest  to  a  mortgagee  (tt). 

The  case  of  Grayme  v.  Grayme  &  Elton,  decided  by  L(»rd  Chan- 
cellor Apsley  in  1763,  is  cited  by  Mr.  Watkins(x)  as  an  authority 
for  considering  that  if  a  tenant  in  tail  of  a  trust  of  copyholds  accepted 
a  surrender  of  the  legal  estate,  it  would  have  barred  the  intail  and 
remainders  over ;  and  this  doctrine  receives  some  sanction  from  the 
case  of  Ottfiay  &  Hudson  (y) :  but  it  must  be  recollected  that,  in  the 
latter  case,  the  intent  to  acquire  a  fee  simple  was  not  only  evidmt, 


(*)  By  8  &  4  Will.  4,  c.  74,  referred  to 
ante,  p.  47,  n.  (d)t  power  is  given  to  equU 
table  tenante  in  tail  of  copyholds,  to  dispose 
of  their  lands  by  surrender  or  deed  (ss.  50, 
53);  and  a  deed  of  disposition  must  be 
eutered  on  the  court  rolls  (s.  53),  but  is  not 
required  to  be  inroUed  in  the  Court  of 
Chancery  (s.  54) ;  and  see  23  L.  J.  Rep.  (N. 
S.)  Ch.  123. 

By  ss.  50,  53,  power  was  given  to  eqvi- 
tabie  tenants  in  tail  of  eopyholds  to  dispose 
of  their  lands  by  surrender  or  deed,  and  a 
deed  of  disposition  was  to  be  entered  on 
the  court  rolls,  but  was  not  required  to  be 
enrolled  in  Chancery. 

The  author  submits  that  a  surrender  is 
preferable  to  a  deed,  when  the  object  is 
merely  to  convert  the  equitable  estate  tail 
into  an  equitable  fee  simple,  and  that  for 
carrying  into  effect  a  contract  for  sale  of 
copyholds,  when  the  vendor  is  entitled  to 
an  equitable  estate  tail  in  posseasioa,  the 
proper  form  of  conveyance  is  a  bargain 
and  sale,  and  a  grant  when  he  is  entitled 
to  an  equitable  estate  tail  in  remainder.  A 
tenant  for  life  in  possession  (or  protector) 
must  give  bis  consent  by  the  same  sur- 
render or  deed,  or  by  a  distinct  deed,  such 
deed  also  being  required  to  be  entered  on 
the  court  rolls  of  the  manor  (ss.  50 — 53, 
and  see  s.  84,  ante,  p.  48,  n.(^).)  On  an 
application  to  inrol  a  deed  of  disposition 
under  the  53rd  section  of  the  above  act,  an 
affidavit  disclosing  the  contents,  without 
annexing  a  copy  of  the  deed,  was  held  to 
be  sufficient  in  Crosby  v.  Fortescue,  5  Dowl. 


273. 

The  inrolment  of  the  deed  of  dispositioB 
relates  back  to  the  time  of  its  ezecutioD, 
and  when  inrolled  within  the  six  months, 
enables  a  tenant  in  tail  to  make  a  good 
title,  although  the  intail  is  not  barred  under 
the  statute ;  Cattell  v,  Coirall,  4  Ton.  & 
Coll.  (Ex.  £q.)  228.  As  all  the  previous 
clauses  of  the  act  were,  by  the  53rd  sect, 
made  applicable  to  equitabU  tenants  in  tail 
of  copyholds,  as  far  as  circumstances  would 
admit,  the  observations  made  In  p.  47,  with 
respect  to  married  women,  the  acquisition 
of  a  base  fee,  and  the  enlai^ment  of  a  base 
fee,  equally  apply  to  this  note. 

The  50th  section  of  the  Fines  and  Reeo- 
veries  Abolition  Act  having  applied  the 
previous  clausesi  so  far  as  circumstances 
would  admit,  to  lands  held  by  copy  of  court 
roll,  with  certain  exceptions,  an  assurance 
for  disintailing  copyholds  must  be  entered  /T^^    « 
on  the  rolls  within  six  aalendar  months^^]^^^ 
after  its  execution ;  Honywood  v,  F<«steff,  j.^  ^j.  ^ 
30  L.  J.,  Ch.  930 ;  7  Jur.,  N.  S.  1264;  80 
Beav.  1 ;  and  a  deed  under  the  act  to  bar 
an  equitable  estate  tail  in  copyholds  must 
be  entered  on  the  rolls  within  six  months 
after  its  execution ;  Gibbons  v,  Soape,  82 
Beav.  180;  1  De  Gex,  Jo.  &  6m.  621. 

(t)  Radford  «.  Wilson,  sup. ;  1  Ca.  &  Op. 
201. 

(tt)  See  Nouailie  v.  Greenwood,  1  Tun. 
26. 

(x)  Vol.1  on  Cop.  p.  179. 

(y)  Ubisup. 
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but  that  the  tenant  in  tail  did  everything  in  his  power  to  effect  a  bar; 
bj  the  forms  prescribed  by  the  custom  of  the  manor  (z). 

An  estate  tail  cannot  be  mei^d,  surrendered  or  extinguished  by 
the  accession  of  a  greater  estate  (a) ;  neither  will  the  accession  of  the 
legal  customary  fee  operate  as  a  merger  of  an  equitable  estate  tail  in 
oo[yj^holds  (i). 

The  Bankruptcy  Act  of  6  Geo.  IV.  c.  16,  was  repealed  by  the 
Bankrupt  Law  Consolidation  Act,  1849,  (12  &  13  Vict.  c.  106.)  Sect 
209  of  the  latter  act,  which  authorized  the  sale  of  the  copyhold  or 
CDstomaiyhold  lands  of  a  bankrupt,  was  repealed  by  the  Bankrupt 
Act,  1861,  (24  &  25  Vict.  c.  134,)  the  114th  section  of  which  gave  a 
power  of  disposition  over  lands  of  that  tenure. 

The  act  of  6  Geo.  lY.,  so  &r  as  it  authorized  a  sale  of  the  lands 
of  a  bankrupt  tenant  in  tail,  had  been  previously  repealed  by  the 
55th  section  of  3  &  4  Will.  IV.  c.  74(c),  and  the  66th  section  of  which 
act  empowered  any  commissioner,  in  the  execution  of  a  fiat  issued 
pursuant  to  1  &  2  WilL  IV.  c.  56,  to  dispose  by  deed  of  lands  of  any 
tenure  of  which  the  bankrupt  was  tenant  in  tail  for  the  benefit  of  the 
cieditofrs,  creating  as  large  an  estate  as  the  tenant  in  tail  would  have 
done,  if  he  had  not  become  bankrupt ;  and  the  66th  section  enacted 
that  such  disposition  should  have  the  same  effect  as  a  surrender,  and 
give  the  same  right  to  admission :  and  the  58th  section  of  the  act 
pxmdes  for  the  case  of  there  being  a  protector  of  the  settiement 
creating  the  estate  tail;  and  sect.  65  provides,  that  in  the  cases 
therein  mentioned,  any  disposition  by  the  commissioners  under  a  fiat 
of  bankruptcy  of  the  lands  of  a  bankrupt  tenant  in  tail,  should,  if  the 
bankrupt  was  dead,  be  as  valid  and  effectual  as  if  he  were  aUve. 

There  is  still  one  otiier  mode  by  which  an  intail  of  copyholds,  and 
the  remainders  over,  may  be  barred,  which  is  by  an  enfiranchisement 
by  the  tenant  in  tail  {d). 

It  would  seem  that  length  of  possession,  and  a  consistent  deduction 

{i)  And  lee  Challonero,  Murhall,  2  Yes.  of  6  Geo.  4;  Jervis  v.  Tayleure,  8  Bar.  & 

S24;  Fkilipi  «.  Brydges,  S  Yes.  128.  Aid.  557.    And  after  the  creation  of  a  base 

(a)  Wisoot's  case,  2  Co.  61  a.    But  an  fee,  any  person  who  would  have  become 

estate  tail  may  merge  in  the  ultimate  fee,  tenant  in  tail  in  possession,  if  the  estate 

by  being   changed  into    a  determinable  taU  had  not  been  barred,  may  dispose  of 

•r  base  fee,  or  into  an  estate  tail  after  poa-  the  estate  so  as  to  enlarge  the  base  fee  into 

slUlity  of  issue  extinct.    See  Preston  on  a  fee  simple  absolute :  see  sect  19  of  8  &  4 

Merger,  222,  240.  Will.  4,  c.  74,  ante,  p.  48,  n.  {d), 

(h)  Merest  V.  James,  6  Madd.  118;  ante,  {d)  Challoner  o.   Murhall,  2  Yes.  jun. 

p.  50,  n.  («}.  524;  Philips  p.  Brydges,  8  Yes.  jun.  127-8 ; 

(e)  As  a  bankrupt,  sdsed  for  an  estate  Parker  v.  Turner,  1  Yem.  393,  458 ;  -S.  C. 

tail  in  remainder,  could  have  barred  hia  (called  Barker  v.  Turner),  2  Gas.  in  Chan. 


<m/jr(bya  fine),  and  not  the  estates  in  174;  Dunn  o.  Green,  8  P.  W.  10 ;  Doe  d, 

renainder  of  such  estate  tail,  so  the  com-  Reay  o.  Huntington  and  others,  4  East, 

Briaaioners  could  only,  in  such  a  case,  have  288 ;  but  see  Bernard  v,  Simpson,  Clay t. 

cooTeyed  a  base  fee,  under  the  provisions  Rep.  188. 
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6f  title  to  the  fee  simple^  will  create  a  presumption  of  an  intail  haying 
been  barred  («). 

The  author  has  already  shown  that  a  recovery  of  copyholds  did 
not  alter  the  course  of  descent ;  but  that^  if  the  person  suffering  the 
recovery  was  intitled  to  part  of  the  estate  by  descent  &om  the  ma- 
ternal ancestor^  and  to  other  part  by  purchase^  the  former  would 
go  to  the  heir  ex  parte  matem&y  and  the  latter  to  the  heir  ex  parte 
patemA  (/). 

And^  according  to  Dell  y.  Higden  (g),  the  recovery  in  value  could 
only  have  been  of  copyhold  lands  within  the  manor. 

The  reader  is  referred  to  the  act  of  1  WilL  IV.  c.  65  (A),  by  which 
it  will  be  seen  that  a  feme  covert,  as  well  as  persons  not  being  under 
coverture^  might  have  suffered  a  recovery  of  land  holden  by  copy  of 
court  roll,  or  in  ancient  demesne  or  otherwise^  by  attorney,  to  be 
constituted  as  is  mentioned  in  that  act 

In  the  case  of  Wymer  v.  Page  {i),  which  was  an  action  for  not 
accepting  a  conveyance  on  a  title  by  the  plaintiff  alleged  and  by  the 
defendant  denied  to  be  marketable,  the  only  question  was,  whether  a 
party  could  appoint  an  attorney  for  the  purpose  of  suffering  a  reco- 
very of  copyhold  lands,  there  being  no  express  custom  for  it  in  the 
particular  manor.  It  was  contended,  that  in  inferior  courts  it  was 
not  of  course  to  appoint  an  attorney.  Lord  EUenborough  was  of 
opinion  that  such  an  appointment  might  be  made  as  of  common  right, 
unless  there  was  an  express  custom  to  the  contrary.  The  author 
apprehends,  however,  that  even  a  custom  for  a  feme  covert  to  suffer 
a  recovery  by  attorney,  without  any  private  examination  as  to  her 
free  consent,  would  have  been  bad  (A). 

The  reader's  attention  is  called  to  the  case  of  Pullen  &  Middle^ 
ton  (/).  There,  a  copyhold  estate  was  Umited  to  trustees,  to  the  use 
of  A*  and  the  heirs  of  her  body.  By  the  custom  of  the  manor,  the 
lands  were  not  capable  of  being  intailed,  so  that  no  recovery  could 
be  suffered  of  them.  A.  married ;  and  the  husband  and  wife,  by  in- 
denture of  bargain  and  sale  to  lead  the  uses  of  a  recovery,  declared 
that  the  lands  should  be  to  the  use  of  the  husband  and  his  heirs;  and 


« 


(«)  Wadsworth's  case,  Clayt  Rep.  26; 
Scroggs,  95 ;  Roe  f  Lowe,  1  H.  BI.  459, 
461. 

(/)  Ante,  p.  87. 

(g)  Mo.,858,  pi.  488. 

(A)  Sect.  11,  repealing  similar  provisions 
by  47  Geo.  8,  c.  8,  and  59  Geo.  8,  c.  80. 
The  appointment  of  an  attorney  by  hus- 
band and  wife,  for  the  purpose  of  surren- 
dering the  copyhold  of  the  wife  to  a  tenant 
to  the  plaint  for  suffering  a  recovery,  was. 


prior  to  the  statute  of  47  Geo.  3,  valid  in 
law,  as  the  act  of  the  husband  seised  with 
his  wife  in  her  right  Doe  d.  Smith  «• 
Bird,  5  Barn.  &  Aid.  695 ;  S.  C.  2  Nev.  & 
Man.  679.  But,  N.  B.,  recoveries  were 
abolished  by  8  &  4  WiU.  4^  c.  74.  Ante, 
p.  47,  n.  (J). 

(t)  1  Stark.  9. 

(Ar)  Post,  title  "Surrender"  (by  baron 
and  feme). 

(0  9  Mod.  483. 
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afterwards  suffered  a  common  recovery  in  the  Court  of  Common 
Pleas.     The  question  was,  what  effect  the  recovery  had  upon  these 
copyhold  lands.     Lord  Hardwicke,  C,  said,  that  '^  although  by  the 
custom  of  several  manors  copyhold  estates  could  not  be  intailed,  yet 
diey  were  capable  of  such  limitations  as  might  make  them  fee  simple 
conditional,  and  that  it  would  make  no  difference  that  the  wife  was 
not  seised  of  the  legal  estate,  €u  the  trust  estate  of  a  copyhold  could  in 
no  case  be  capable  of  an  intail  where  the  legal  estate  was  noty  it  being 
necessary  that  there  should  be  the  same  rule  concerning  property  in 
kw  and  equity,  though,  as  to  the  manner  of  conveying  estates,  some 
difference  might  be  made;  that  a  court  of  equity  would  in  many 
cases  dispense  with  the  ordinary  forms  in  passing  estates,  but  never 
introduce  any  rules  that  might  vftry  the  nature  of  them  at  common 
law.    The  wife,  therefore,  being  tenant  of  a  fee  simple  conditional, 
had  power  to  dispose  of  it  by  surrender,  after  the  condition  was  per- 
formed, s.  e.  after  issue.'*    And  aft;er  adverting  to  the  case  of  Otway 
&  Hudson^  his  lordship  further  observed,  that  **  a  recovery  suffered  in 
the  Court  of  Common  Pleas  would  not  have  barred  such  a  trust  estate 
tail  as  this,  supposing  it  to  be  an  estate  tail,  unless  the  trustees  had 
reftised  to  surrender,  &c.     But  taking  this  estate  to  be  a  fee  simple 
conditional  at  common  law,  in  trust  for  the  wife,  as  it  really  was, 
after  the  condition  performed,  she  might  have  devised  it,  had  she 
been  sole,  by  wiU,  which  would  have  operated  as  a  good  appointment 
of  the  trust     Being  a  feme  covert,  she  had  joined  with  her  husband 
in  executing  a  deed  to  make  a  tenant  to  the  prcecipe,  and  suffered  a 
common  recovery  in  the  Common  Pleas  together  with  him,  to  the 
uae  of  the  husband  and  his  heirs.     That  it  was  certain  that  a  feme 
covert  might  by  a  common  recovery  convey  her  fee  simple  land,  as 
well  as  bar  an  estate  tail ;  for  she  being  secretly  examined  before  the 
recovery  was  suffered,  she  was  as  effectually  barred  as  she  would  be 
in  the  case  of  a  fine.     But  besides  this  deed  and  recovery,  the  hus- 
band and  wife  had  gone  ftirther ;  they  had  brought  their  bill  in  the 
Court  of  Chancery  against  the  trustees,  to  convey  the  legal  estate, 
and  a  decree  had  been  made  for  that  purpose,  which  he  was  to  sup- 
pose had  been  carried  into  execution ;  so  that  all  had  been  done  that 
conld  be  done  to  transfer  the  estate  to  the  husband.     And  he  was  of 
opinion  that  it  was  well  transferred ;  and  he  did  not  see  how  the 
present  case  differed  from  the  devise  of  a  trust  copyhold  estate,  which 
had  always  been  held  good." 

The  author's  opinion,  that  the  trust  of  a  oopyhold  cannot  be  intailed, 
where  an  intail  of  the  legal  estate  is  not  allowed,  is  sanctioned  by  a 
distinguished  conveyancer  (m),  whose  observations  on  this  point  con- 
clude with  the  following  passages :  '^  Lord  Chief  Justice  Bridgman 

(«)  See  Preston  on  Conveyancing,  VoL  1,  p.  15Z  to  160l 
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{Taylor  y.  ShaWy  Carter,. 21)  [6,  22]  seems  to  have  decided,  that  an 
estate  tail  in  copyhold  lands  maj  be  barred  by  a  fine  with  proclama- 
tions in  the  Court  of  Common  Pleas.  {See  dUo  the  obiervcUions  of 
Lord  Hardwiche  in  PuUen  y.  Middteton,  9  Mod.  484.)  On  this  de- 
termination it  is  to  be  remarked,  that  the  lands  are  within  the  juris- 
diction of  that  court  (n),  though  they  are  more  properly  impleadable 
in  the  lord's  court,  and  in  this  respect  they  are  under  a  different 
predicament  from  the  lands  of  the  tenure  of  ancient  demesne.  This 
point  is  noticed,  as  a  means  of  ayoiding  the  rapacity  of  some  lords  of 
copyhold  manors,  who  refiise  to  permit  equitable  owners  to  suffer  a 
recoyery,  or  pass  a  surrender  in  the  lord's  court,  without  being  ad- 
mitted, or  at  least  paying  fines  as  if  they  were  admitted. 

'^  It  is,  howeyer,  to  be  obseryed,  that  some  gentlemen,  whose 
opinion  is  intitled  to  the  highest  respect,  are  not  satisfied  that  a  fine 
of  copyhold  lands  will  bar  the  trust  of  a  married  woman  in  those 
lands ;  of  course  it  is  not  safe  to  rely  on  a  fine  under  these  circum- 
stances, though  it  is  yery  proper  that  the  point  should  be  kept  in 
mind,  and  wheneyer  circumstances  require  it,  pressed  to  a  decision. 
Can  a  person  claim  any  interest  in  copyhold  lands  in  opposition  to 
his  own  fine?  Is  he  not  estopped?  That  the  decision  will  be  in 
support  of  the  yalidity  of  the  fine,  is  a  point  on  which  little  doubt  is 
entertained  by  the  writer  of  these  obseryations.  The  same  point 
applies  to  alienation  by  married  women  of  equitable  interests  in  copy- 
hold lands.  But  it  is  not  apprehended  that  a  recoyery  in  the  Courts 
of  Westminster  Hall  will  haye  the  same  effect  as  a  customary  recoyery, 
since  a  customary  recovery  is  the  prescribed  mode  of  barring  an  intaiL 
Oliver  y.  Taylor,  1  Atk.  474 ''(o). 

It  must,  howeyer,  be  recollected,  that  the  statute  of  4  Henry  YII. 
was  said  to  extend  to  copyholds  only  when  a  fine  was  leyied  by  a 
disseisor,  or  by  a  feoffee  of  a  copyholder  {p) ;  for  which  reason  a  fine, 
or  plaint  in  nature  thereof,  in  a  customary  court  would  not  haye 
barred  an  estate  tail,  except  by  special  custom  (^):  and  yet  it  has 
been  said,  that  the  interest  of  a  copyholder  might  haye  been  con- 
cluded by  a  fine  leyied  in  the  lord's  court  (r). 


(n)  But  aee  Cni.  on  Fines,  211,  212. 

(o)  According  to  the  above  case  of  Oliver 
4*  Taylor,  a  recovery  might  have  been  suf- 
fered in  the  Court  of  Common  Pleas  of 
customary  freeholds,  passing  by  surrender 
in  a  borough  court,  but  not  of  copyhold 
lands. 

(p)  Post,  tit  <<  Statutes;'*  and  see  Tay- 
lor V.  Shaw,  Carter,  6,  22. 

{q)  Cm.  on  Fines,  175,  198,  218;  but 
see  4  Inst  270.    "Surrenders  or  plaints 


in  nature  of  fines  and  recoveries  may  bar 
estates  tail  as  well  in  the  court  baron  as 
at  the  common  law,  if  the  custom  have  been 
such,  which  is  the  rule  in  these  cases,  3 
Feb.  1602,  45  Eliz.;"  Gary's  Rep.  80. 

(r)  See  n.  1  to  Harg.  &  But).  Co.  Litt. 
121  a;  Hunt  v.  Bourne,  Corny.  98,  124; 
S.  C.  1  Salk.  840  ;  1  Lutw.  801 ;  vide  also 
2  Inst  518  ;  2  Watk.  on  Cop.  89  to  42  ; 
but  see  Cru.  on  Fines,  211. 
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After  am  attentiTe  consideration  of  the  question  so  very  propeiiy 
nised  by  Mr.  Preston,  on  the  effect  of  a  fine  of  copyhold  lands,  when 
leried  in  the  Court  of  Common  Pleas,  the  author  feels  it  incumbent 
upon  him  to  state  his  opinion,  that  neither  the  legal  nor  the  equitable 
interest  in  copyhold  lands  could  have  been  bound  by  a  fine  so  levied, 
but  that  in  either  case  it  would  have  been  coram  nonjudice  (9).  The 
contrary  opinion  does  not  appear  to  him  to  receive  the  least  support 
fix)m  the  argument,  that  the  freehold  interest  of  the  lord,  or  his 
grantee,  in  the  copyhold  lands,  is  impleadable  at  common  law ;  and 
the  opinion  he  has  formed,  that  there  is  no  distinction  in  this  respect 
between  the  legal  and  the  equitable  interest,  in  copyhold  cases,  is  in 
no  slight  degree  sanctioned  by  the  principle,  that  a  fine  levied  of  a 
use  at  c(»(mi<m  law  might  have  been  avoided  by  the  plea  quod  partes 
finis  nikil  kabuerunt  {t) ;  and  that  it  was  only  after  the  Statute  of  Uses, 
that  the  judges  allowed  a  fine  of  the  equitable  interest  in  fireehold 
cases  to  have  the  same  force  as  a  fine  of  the  legal  estate  («) ;  and  if 
a  fine  in  the  Court  of  Common  Pleas  by  a  copyholder  seised  of  the 
legal  estate,  would  have  been  void,  on  account  of  his  disability  either 
to  implead  or  be  impleaded  in  that  court,  in  respect  of  his  copyhold 
knds,  so  the  author  apprehends  a  fine  levied  there  by  a  cestui  que 
tnst  of  copyholds  would  have  been  alike  inoperative. 

The  observations  of  Lord  Hardwicke  in  PuUen  &  Middleton  by  no 
means  £ivour  the  supposed  power  of  a  cestui  que  trust  of  copyholds 
to  have  levied  a  fiine  or  suffered  a  recovery  in  the  Court  of  Common 
Pleas,  for  it  is  to  be  recollected  that  the  wife  in  that  case  was  seised 
of  a  fee  simple  conditional,  which  she  had  power  to  dispose  of  by 
surrender,  and  that  a  biU  had  been  filed  in  equity  against  the  trustees, 
to  compel  a  conveyance  of  the  legal  estate,  and  a  decree  obtained  for 
that  purpose ;  and,  in  short,  (to  use  Lord  Hardwicke's  own  words,) 
^  aD  had  been  done  that  could  be  done  to  transfer  the  estate  to  the 
husband." 

The  better  opinion  would  seem  to  be,  that  a  fine  or  recovery  of 
eopyhdid  lands  in  the  Court  of  Common  Pleas  would  not  have 
operated  as  a  bar  to  an  equitable  estate  tail,  except  where  the  party 
had  an  equitable  right  only,  and  not  an  equitable  estate  (or),  so  that 
any  act  declaratory  of  an  intention  or  desire  to  hold,  or  to  pass  the 
eopyhold  land^  according  to  the  purport  of  the  deed  limiting  the  uses 
of  the  fine  or  recovery,  would  have  been  sufficient ;  or  where,  as  in 
Ote?ay  &  Hudson,  the  form  of  assurance  prescribed  by  the  custom  of 

(t)  See  Scott  <^  Kettlewell,  19  Ves.  835 ;  cites  27  H.  8,  20. 
Scvle  V.  KitKer,  in  Chancery,   15   Apr.  (k)  1  Ch.  Ca.  49,  213,  268;  Ca.  temp. 

1809, cited  ib.;  1  Jac.  &  Walk.  553,  n.  b ;  Talb.  41;   1    Cm.  210,  211;   and  see  2 

Cooper  n.  Greene,  7  Jur.  (N.  S.)  785.  P.  W.  147 ;  3  Atk.  729. 

(0  Bro.  Abr.  tit.  *<  Fine  of  Land/'  pL  4,  {^x)  Ante,  p.  50. 
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the  manor  for  barring  an  intail  of  the  legeU  customary  estate,  could 
not  have  been  resorted  to,  by  reason  of  impediments  not  within  the 
control  of  the  party  levying  the  fine  or  suffering  the  recovery;  or, 
where  the  ordinary  method  of  barring  an  intail  did  not  exist,  as  in 
the  case  of  a  union  of  an  equitable  estate  tail,  with  the  legal  fee  of  the 
manor  fy). 


OF  CUSTOMARY  DOWER  OR  FREEBENCH. 

As  the  wife  is  not  dowable,  except  by  custom  (z),  the  quantity  and 
duration  of  her  interest  are  of  course  regulated  by  the  prevailing 
custom  of  each  particular  manor,  where  freebench  is  allowed ;  it  is 
generally  a  third  for  her  life,  as  at  common  law ;  but  in  other  manors 
it  is  a  fourth  part  only,  and  sometimes  only  a  portion  of  the  rent  (a) ; 
but  in  many  manors  the  wife  takes  the  whole  for  her  life  (b) ;  and  in 
the  manor  of  Taunton  Deane  in  Somersetshire,  the  wife  takes  the  in- 
heritance (c).  Frequently  the  customary  right  is  durante  viduUate  (d) ; 
and  in  some  manors  it  is  confined  to  her  chaste  viduity  (e).  And  in 
one  case  (/},  the  Court  of  B.  R.  held  that  it  was  not  necessary  to 
show  instances  of  forfeiture  for  incontinence  in  support  of  the  cus- 
tom, and  that  the  frequent  use  of  the  simple  term  viduity,  might  be 
explained  by  other  entries  to  mean  chaste  viduity.  But  if  the  lord 
admit  the  widow  after  her  incontinency,  although  without  notice  of 
the  act,  he  is  held  to  be  bound  by  it  (g). 

In  manors  governed  by  the  tenure  of  gavelkind,  as  at  Canonbury 
and  in  other  places  in  Middlesex,  the  wife  takes  a  moiety  for  her 
widowhood ;  and  by  the  custom  of  many  manors,  the  widow  of  a 
copyholder  for  lives  is  intitled  to  fi^ebench  (A). 

And  in  one  case,  a  custom  that  a  wife  should  not  have  her  dower 


(tf)  Hale  V.  Lamb,  ubi  sop.;  and  see 
per  Lord  Ch.,  2  Yes.  jun.  526,  inChalloner 
«.  Murhall,  ante,  p.  51. 

(s)  Ante,  p.  38. 

(a)  See  2  Coll.  Jurid.  382 ;    Eitch.  201. 

(6)  Chantrell  v  Randall,  1  Lev.  20 ;  1 
Inst  83  b ;  Kitch.  206,  242. 

(c)  Noy,  2 ;  1  Lev.  172 ;  1  Keb.  926 ;  2 
Watk.  on  Cop.  87. 

(d)  Kitcb.  206;  21  Abb.  11;  Bomeford 
V.  Packington,  1  Leo.  1 ;  Gland  o.  Burd- 
wick,  Cro.  Eliz.  460. 

(e)  Rob.  Gav.  b.  2,  c.  2  ,•  2  Watk.  on 
Cop.  89 ;  Wbeeler'B  case,  4  Leo.  240 ; 
Leigh  0.  Williamson,  9  Wentw.  124. 

(/)  Doe  0.  Askew,  10  East,  520. 
Ig)  Wheeler's  case,  4  Leo.  240. 


In  the  manors  of  East  and  West  Em- 
borne,  and  the  manor  of  Chadleworth,  in 
Berkshire,  the  widow,  if  found  pruilty  of 
incontineneif,  loses  her  freebench,  unless 
she  comes  into  court,  riding  backwards 
upon  a  black  ram,  repeating  certain  ridi- ' 
culouB  words.  The  same  custom  prevails 
in  the  manor  of  Torre,  in  Devonshire ;  see 
Cru.  Dig.  827,  citing  Blount  Fragm.; 
vide  also  2  Watk.  on  Cop .  89. 

(h)  Hinton  o.  Hinton,  Amb.  277 ;  N07, 
2  ;  Chantrell  0.  Randall,  1  Leo.  20 ;  New- 
ton 0.  Shafto,  ib.  172  ;  Rob.  Gav.  b.  2,  c  2  s 
2  Com.  Dig.  Cop.  (K.  2) ;  Right  v.  Baw- 
den,  3  East,  260. 

The  custom  of  the  manor  of  Whitchurch 
and  Poddington  is,  that  the  first  wife  shaU 
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unless  she  claimed  it  within  a  year  and  a  day^  was  held  to  be  a  good 
custom  (t). 

The  wife  has  not  an  incipient  title  to  freebench  by  the  marriage^  as 
in  dower  at  common  law,  or  at  most  it  is  a  conditional  inception,  for 
she  is  intitled  to  ireebench  only  in  the  event  of  the  husband's  dying 
seised  (A),  though  by  the  custom  of  some  manors  the  right  attaches 
to  all  the  copyholds  of  which  the  husband  is  seised  in  possession 
during  coverture  (Z). 

If,  therefore,  the  husband  surrender  his  copyhold,  and  die,  the 
subsequent  admittance  of  the  surrenderee,  having  relation  to  the  time 
of  &e  surrender,  will  defeat  the  widow's  customary  estate  (m). 

And  so  will  the  admittance  of  the  husband's  devisees  intrust,  if  he    ^    y       ^j^ 
surrender  to  the  use  of  his  will(R),  but  not  otherwise  (o) ;  so  that  a    /<j  t^^Si 


bave  ber  freebench  in  all  the  land  the  hiu- 
bsod  was  ever  aeised  of  during  the  cover- 
ture, that  the  second  wife  ehall  have  a 
noiety,  and  the  third  a  third  part  so  long 
as  she  keepa  her  husband  above  ground ; 
2Eq.Ca.Ab.101. 

(f)  3  Leo.  227. 

(k)  Benson  v.  Scott,  4  Mod.  251 ;  12 
Mod. 49;  S.C.8  Levin.  885;  B.C.  1  Salk. 
185;  S.  C.  Holt,  160;  S.  C.  Skin.  i06; 
Sw  C  Garth.  275 ;  S.  C.  Cumb,  284 ;  Walter 
^  Bartlett,  2  RolL  Rep.  179 ;  Howard  v. 
Bartlet,  Hob.  181 ;  Waldoe  v.  Bertlet,  Cro. 
Jac.  573;  Palm.  HI;  1  Freeman,  516; 
Godwin  9,  Winsmore,  2  Atk.  526 ;  Watk. 
on  Detc.  38,  n.  (t) ;  and  see  The  King  v. 
The  Inhabitants  of  Lopen,  2  T.  R.  577»  in 
which  a  pauper  in  possession  under  a  bond 
gifen  before  marriage  by  the  wife  (dowable 
by  the  custom  if  the  husband  died  seised) 
was  held  to  gain  a  settlement.  Where  he 
is  in  a  situation  to  enforce  a  conveyance  of 
the  legal  estate,  he  is  irremovable,  and 
gains  a  settlement ;  so,  therefore,  a  son 
wbo  is  emancipated  before  the  admittance 
of  his  father,  a  devisee  of  copyhold;  Rex 
V.  The  Inhabitants  of  Thruscrosa,  1  Adol. 
&  Ellis,  126 ;  and  see  Rex  v.  Ardleigh,  2 
Nev.  k  Per.  240 ;  vide  also,  as  to  a  guar- 
diaa's  gaining  a  settlement  by  forty  days* 
Tcfidence  on  a  copyhold,  post,  tit  **  Gaar- 

dianship." 

(0  See  the  cases  of  Riddell  v.  Jenner, 
aod  Doe  d.  Rose  Riddell  v.  Owinnell,  post, 
p.  62. 

(a)  Benson  v.  Scott,  sup. ;  Vaughan  d, 
Atkins  V.  Atkins,  5  Burr.  2785^2787. 
(a)  Forder  o.  Wade  and  others,  4  Bro. 


C.  C.  521. 

Copyhold  land  had  been  surrendered  to 
the  use  of  a  husband  for  life,  and  after  his 
decease  to  the  use  of  such  persons  and  for 
such  estate  as  he  by  surrender  or  will  should 
surrender  or  devise,  and  subject  thereto,  to 
the  use  of  the  husband  in  fee,  and  he  was 
admitted,  and  devised  to  a  trustee,  upon 
trust  to  sell.  By  the  custom  of  the  manor, 
the  title  of  the  wife  to  dower  could  only  be 
destroyed  by  her  voluntary  surrender,  and 
under  these  circumstances  she  was  held  to 
be  entitled  to  her  customary  dower ;  Powd- 
rell  e.  Jones,  2  Smale  St  Giff.  407 ;  18  Jur. 
1111. 

A  copyholder  surrendered  land  to  A., 
who  died  intestate  without  having  been  ad- 
mitted. By  the  custom  of  the  manor,  the 
widow  of  a  tenant  was  entitled  to  freebench 
in  a  moiety  of  the  land  of  which  her  hus- 
band died  seised  during  the  marriage ;  on 
a  claim  by  the  widow  of  A.  to  ireebench,  it 
was  held  on  appeal,  reversing  a  contrary 
decision  in  the  court  below,  that  the  widow 
had  no  title  to  freebench,  and  had  no  equity 
to  compel  the  heir  of  A.  to  be  admitted ; 
Smith  9,  Adams,  18  Jur.  564, 968  ;  18  Beav. 
499.  The  judgments,  as  reported  in  18 
Jur.  968,  are  very  instructive. 

In  the  above  case,  as  reported,  18  Beav. 
499,  it  was  assumed  that  a  widow  is  not 
entitled  to  freebench  out  of  the  moiety  of 
the  property  to  which  her  husband  was 
entitled  in  remainder  after  a  life  estate. 

(o)  Hill  v.  Hill,  Co.  Ent.  128  a,  125  a. 
The  author  inclines  to  think  that  this  dis- 
tinction must  have  prevailed  even  after  the 
statute  of  56  Geo.  8,  which,  however,  de- 
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deyise,  which  by  the  special  cuatom  of  some  few  manors  was  good 
without  a  surrender  to  will,  even  before  the  statute  of  55  Geo,  IIL 
c.  192,  as  in  the  manor  of  Barton-upon-Humber,  in  Lincofausliire, 
does  not  defeat  the  widow  of  her  freebench,  for  in  those  instances 
the  devisee  takes,  not  by  the  surrender,  but  by  the  will,  and,  conse- 
quently, after  the  wife's  right  has  attached. 

It  was  also  defeated  by  the  admittance  of  a  bargainee  of  commia- 
sioners  of  bankrupt  under  13  Eliz.  c.  5  (and  see  6  Geo.  TV.  c.  16), 
which  admittance  had  relation  to  the  inrolment  of  the  bargain  and 
sale ;  nor  would  the  admittance  of  the  wife  before  the  bargainee  have 
made  any  difference  (p\ 

And  it  win  be  defeated,  in  the  case  of  a  surrender  by  the  hustMuid 
by  way  of  mortgage,  by  the  admittance  of  the  surrenderee  after  the 
husband's  death  (g). 

And  even  by  an  agreement  for  sale  for  a  valuable  consideration ; 
and  there  is  no  distinction  in  this  respect  between  copyholds  of  inhe- 
ritance, or  for  lives  only,  where  the  widow  is  dowaUe  by  the  custom 
of  the  manor  (r). 

Freebench  is  also  destroyed  by  the  forfeiture  of  the  husband  (s\ 
but  not  as  against  the  heir  of  the  lord  in  cases  of  forfeiture  €U  the 
election  of  the  lord,  should  the  ancestor  not  have  entered,  or  if  he 
should  have  purged  the  forfeiture  by  accepting  a  surrender  ot  other- 
wise (0^ 

It  is  not  in  the  power  of  the  widow  of  a  copyholder,  intitled  by 

the  custom  to  freebench,  to  avoid  a  lease  with  licence  {u)y  except  by 
special  custom  {v). 


dared  that  every  diapoBition  by  will,  with-  the  209th  Mction  of  which  was  repealed  by 

out  a  Burrenderi  should  be  as  effectual  to  the  Bankruptcy  Act,  1861. 

all  mtenit  and  purposes  as  if  a  surrender  had  (q)  Benson  o.  Scott,  ubi  sup. 

been  made.    The  statute  for  amending  the  (r)  Hinton  o.  Hinton,  2  Ves.  631 — 6dS ; 

laws  with  respect  to  wills,  1  Vict  c.  26,  S.  C.  Amb.  277 ;  Brown  v.  Raiadle.  3  Yes. 

repealed  the  above  statute  of  55  Geo.  3,  Jun.  256 ;  but  see^iisgrave  v.  Dasfawood, 

and  authorized  the  disposition  by  will  of  2  Vefn.  46,  63,  which  case,  however,  is  not 

copyhold   property,    though    the    testator  considered  as  an  authority  against  the  rule ; 

should  not  have  surrendered  the  same  to  see  Hinton  v.  Hinton,  sup. 

the  use  of  his  will,  nor  been  admitted  (<)  Allen  v.  Brach,  Winch,  2T;  S.  C. 

thereto.    But  a  surrender  to  will  is  still  (Alien  o.  Booth),  Lex  Man.  107 ;  Roe  ^ 

capable  of  being  made,  and  may,  it  1^  ap-  Hicks,  2  Wils.  13  ;  Borneford  v.  Padung- 

prehended,  afford   the  same  evidence  of  ton,  1  Leo.  1. 

intention  to  bar  a  wife  of  freebench  as  it  (t)  1  Freem.  517. 

did  previously  to  the  statute  dispensing  (»)  Fareley*8  case,  Cro.  Jac.  36;  &  C. 

with  such  surrender.  (Holder  v.  Farley),  Mo.  768;  Dogworth 

(p)  Parker  v.  Bleeke,  Cro.  Car.  568;  v.  Radford,  W.  Jo.  462;  and  see  1  Freem. 

S.  C.  W.  Jo.  451 ;  and  see  2  Vem.  194,  516. 

195,  in  Moyses  p.  Little.    The  6  Geo.  4,  (o)  Gilb.  Ten.  821. 
c.  16,  was  repealed  by  12  &  18  Vict  c.  106, 
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I  the  wife  may  be  endowed  of  a  third    -  /       ^/j 

unity  of  the  freehold  ;but  ii  k  copy-  J  ^[^<^^^^  ^ 


And  according  to  the  decision  of  the  Court  of  B.  B,.,  in  Salisbury 
d.  Cooke  V.  Hurd  (x),  the  widow  of  a  copyholder  would  be  defeated 
of  freebench  by  a  lease  for  years  with  licence^  although  the  term 
should  be  made  use  of  by  way  of  mortgage  only :  and  yet  it  4S  clear 
that  the  husband,  in  such  a  case,  would  die  seised,  the  poesession  of 
his  lessee  being  his  own  possession  (y). 

It  has  been  doubted  whether,  in  the  case  of  a  lease  for  years  of  a 
copyhold  by  licence,  the  feme  should  not  be  endowed  of  a  proportion 
of  the  rent  and  reversion,  corresponding  with  the  extent  of  the  cus- 
tomary freebench ;  but  as  customs  are  to  be  construed  strictly,  the 
better  opinion  is  that  the  widow  of  a  copyholder  is  only  to  be  en- 
dowed of  land  {z) ;  yet  after  the  lease  ended,  she  shall  be  endowed  (a) ; 
and  clearly  by  special  custom  the  wife  may  be  endowed  of  a  thir<| 
part  of  the  rent  (ft). 

Freebench  is  destroyed  by  uux^vj  vx  »xw  ju^^uuau,  Muuuaw^j-  •!    y-  _  ^ 

holder  purchase  the  freehold  in  the  name  of  a  trustee,  or  if  the  lord  jjT^^^  ^^  ^^^ 
enfeoff  a  stranger,  and  the  feoffee  convey  to  one  for  life,  with    p^auah4A€t4Ai4jJ' 
remainder  to  the  copyholder  in  fee,  who  grants  away  the  remainder, 
the  copyhold  continues^  and  the  widow  will  consequently  be  intitled 
to  freebench  (e). 

If  the  lands  escheat  for  want  of  a  customary  heir,  still  the  wife 
shall  have  her  freebench  against  the  lord  or  his  grantee,  the  law 
vesting  the  estate  in  her  upon  the  death  of  the  husband  (d). 

As  there  can  be  no  proper  disseisin  of  a  copyhold,  the  entry  of  the 
disseisor  will  not  prejudice  the  wife's  title  to  freebench  (e). 

And  as  any  actofthe  husband  for jt  valuable  consideration^efeats 
the  wife's  customary  dower  equally  with  a  lej^  surrender  (/),  so> 
under  an  agreement  to  surrender  a  copyhold  estate  as  an  additional 
secnrity,  the  wife  is.  compellable  in  equity  to  surrender  pursuant  to 
the  contract  (^). 

But  the  dying  seised  is  not  essential  to  dower  in  gavelkind 
lands  (A). 


(i)  Cowp.  4S1. 

(sr)  GUb.  Ten.  S21. 

(:)  lb.;  Hill  «k  Hill,  Co.  Ent  123 1 
Bac  Abr.  Cop.  716,  maig. 

(a)  Gilb.  Ten.  S21 ;  Bac.  Abr.  Cop. 
716,  maig. 

(6)  HiU  e.  Hill.  sap.s  Kuch.  201 ;  Coll. 
Jorid.  3S2 ;  ante,  p.  56. 

(e)  Laabmer  v.  Avery,  Cro.  Jac.  126; 
Walter  ^  BartleU  (or  Howard  ^  Bartlet» 
or  Waldoe  Sf  Bertlet),  ahte,  p.  67»  n.  (k) ; 
and  Ke  Jeok.  Cent.  819,  ca.  15. 


(d)  Chantrell  4*  Randall,  Newton  ^ 
Shafto,  ubi  sup. ;  Clarke  o.  Candle,  2  Sid. 
165 ;  Howard  ^  Bartlet,  Waldoe  f  BerUet» 
ubi  sap.;  Jurden  9.  Stone,  Hut.  18;  2 
Watk.  on  Cop.  86. 

(e)  2  Watk.  on  Cop.  77;  post,  tit  "Cus- 
tomary Plaints  (JDiMftMi)." 

(/}  Ante,  p.  58. 

(  g)  Brown  v.  Raindle,  3  Vea.  jun.  256. 

(h)  See  n.  164,  Watk.  GUb.  Ten.;  Watk. 
on  Desc.  38,  n.  (t) ;  Rob.  Gav.  b.  2,  c.  2, 
p.  221 ;  Davies  v.  Selby,  Cro.  Eliz.  825. 
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A  wife  is  not  dowable  of  a  trust  either  of  copyholds  or  customary 
freeholds  (t),  though  this  was  formerly  doubted  (A). 

Nor  is  the  wife  of  a  trustee  intitled  to  dower,  any  more  than  at 
commoB  law  (/) ;  and  though  Burgess  v.  Wheate  (m)  is  an  authority 
in  &,your  of  the  widow  of  the  trustee,  where  the  cestui  que  trust  dies 
without  an  heir,  yet  the  author  apprehends,  (presuming  the  trusts  to 
have  been  recorded  on  the  court  roUs,)  that  she  would  in  a  court  of 
equity  be  considered  a  trustee  for  the  lord. 

As  the  admittance  of  a  surrenderee  defeats  the  estate  of  the  widow 
of  the  surrenderor,  so  the  widow  of  a  purchaser  who  dies  before 
admittance  or  presentment  of  the  surrender  is  dowable,  the  law  cast- 
ing the  freebench  on  the  widow,  just  as  it  casts  the  descent  on  the 
heir ;  and  the  admittance  by  relation  makes  the  husband  seised  from 
the  date  of  the  surrender  (n). 

Although  the  heir  dies  before  admittance,  yet  will  his  wife  be 
dowable  (o). 

If  the  widow  of  the  ancestor  is  endowed,  the  wife  of  the  heir  is  to 
be  endowed  of  the  residue  of  the  estate  (p\  And  a  wife  is  entitled 
to  dower,  though  she  be  divorced  a  tnensA  et  thoro  (g). 

A  jointure  before  marriage,  in  lieu  of  dower  and  thirds,  out 
of  any  lands  of  freehold  or  inheritance,  is  a  bar  in  equity  of  free- 
bench  (r). 

An  infant  is  bound  by  a  legal  jointure  (s) ;  but  as  copyholds  are 
not  within  the  statute  of  uses  and  jointures  (0>  an  infant  is  not  bound 
by  a  jointure  of  copyholds,  or  of  any  other  property  not  within  the 
provisions  of  the  stalute  (ii);  and  the  supposition  that  an  infimt's 
right  to  waive  a  jointure  is  dependent  upon  the  competency  of  the 


(I)  Forder  o.  Wade  and  others,  4  Bro. 
C.  C.  521  i  Godvrio  9,  Winsmore,  2  Atk. 
626;  Attorney-General  v.  Scott,  Cas.  Eq. 
temp.  Talb.  188  ;  Vernon's  case,  4  Co.  1  b ; 
Dixon  V.  Saville  and  others,  I  Bro.  C.  C. 
326 ;  Curtis  v.  Curtis,  2  ib.  629 ;  Chaplin 
V.  Chaplin,  3  P.  W.  229.  Note,  the  3  &  4 
Will.  4,  c.  105,  entitling  a  widow  to  dower 
of  an  equitable  inheritance  in  freeholds, 
dues  not  extend  to  copyholds. 

{k)  Otway  4*  Hudson,  2  Vem.  585; 
Banks  o.  Sutton,  2  P.  W.  700;  and  see 
Newbery  v,  Wighorn,  cited  2  Vem.  45, 
in  Musgrave  4*  Dash  wood;  and  Forder  ^ 
Wade,  sup. 

(/)  Bevant  v.  Pope,  2  Freem.  71 ;  vide 
also  Noel  r.  Jevon,  ib.  43. 

(m)  1  Sir  W.  Bl.  123;  S.  C.  1  Eden,  177. 

(fi)  Vaughan  d,  Atkins  v.  Atkins,  5  Burr. 


2785. 

(o)  Fisher,  44;  Watk.  on  Deac  33  et 
seq. ;  Gilb.  Ten.  288. 

(f})  Baker  v.  Berisford,  Sir  T.  Raym.  58. 

{q)  Howard  e.  Bartlet,  ubi  sup. ;  Fisher, 

(r)  Walker  v.  Walker,  1  Ves.  54. 

(«)  Drury  v.  Drury,  2  Eden,  39 ;  3  Bro. 
P.  C.  492;  1  Bro.  C.  C.  106,  n.  4;  lb. 
505,  n. ;  3  Atk.  612 ;  1  Roper,  471.  In 
Jordan  v.  Savage,  2  Eq.  Ca.  Abr.  101, 
pi.  8,  the  wife  was  held  to  be  barred  of  her 
customary  estate,  though  she  was  an  infant 
at  the  date  of  the  articles,  and  was  not 
made  a  party  to  them ;  but  this  case  is  not 
reconcilable  with  the  establbbed  rules  either 
of  law  or  equity. 

{t)  Post,  p.  63,  and  tit.  <'  Sututes." 

(tt)  1  Roper,  476. 


CH.  n.] 


OR  FBEEBENCn. 


61 


provision  (a:),  was  repudiated  by  Lord  Thurlow  in  fhirnford  & 
Lame  (y ),  which  case  appears  to  have  met  the  approbation  of  Lord 
Eldon  in  Miiner  y.  Harewood  (z). 

A  devise  in  full  of  all  dower  or  thirds  has  been  held  in  equity 
to  be  a  satisfaction  of  freebench^  (which  is  a  customary  right  nomine 
dotis)  (ja),  so  at  least  as  to  put  the  wife  to  her  election  (A). 

But  as  there  is  no  dower  of  the  trust  of  a  copyhold,  the  widow  of 
a  purchaser  who  neglects  to  take  a  surrender,  or  where  the  surrender 
18  void  for  want  of  presentment,  would  not  be  intitled  to  freebench. 

When  a  wife  is  dowable  by  custom,  she  has  all  the  incidental  qua- 
lities of  dower  at  common  law  (c),  and  may  recover  damages  by  the 
statute  of  Merton  (d) ;  yet  it  has  been  said,  that  the  remedy  for  such 
damages  is  in  the  court  of  the  manor,  or  in  Chancery  only,  and  that 
no  action  vnll  lie  for  them  at  common  law  (e). 

It  has  been  held,  that  a  woman  may  sit  upon  the  homage  either  in 
a  customary  or  common  law  Court  Baron,  but  not  to  try  issues,  as  it 
should  seem  (/). 

The  author  will  hereafler  show  more  particularly,  that  the  wife^s 
estate  is  a  continuation  of  the  husband's,  and  that  she  therefore  holds 
of  the  lord,  and  is  not  in  need  of  admittance,  except  by  special  cus- 
tom (g),  or,  at  least,  that  it  will  be  sufficient  if  she  challenge  her 


(x)  See  2  p.  W.  244;  8  Atk.  612. 

(y>  1  Bro.  C.  C.  116. 

(s)  18  Vet.  275 ;  1  Roper,  479. 

(a)  Warde  v.  Warde,  Amb.  299. 

(b)  Lacj  V.  Andenon,  Choice  Ch.  C«. 
155;  S.  C.  1  Swaost.  445,  898,  n.;  Kidney 
•L  Couttmaker,  12  Vet.  186;  poet,  tit. 
**  Election."  Where  A.,  by  the  settlement 
on  his  marriage  with  B.,  in  order  to  make 
some  proTision  for  her  in  case  she  survived 
him,  settled  a  copyhold  estate  on  himself 
fiv  life,  with  remainder  to  B.  for  life,  she 
was  held  not  to  be  barred  of  her  freebench 
out  of  other  copyholds  of  which  her  husband 
died  seised  and  intestate.  Willis  v.  Willis, 
84  L.  J.,  Ch.  318 ;  84  Beav.  840. 

(e)  Where  the  custom  was  that  the 
widow  should  have  freebench  durante 
fidmtaUf  and  she  sowed  the  land,  and 
married  before  the  com  was  ripe,  it  was 
adjudged  that  the  lord  should  have  the 
crop,  as  she  had  determined  her  estate  by 
hsr  own  act,  but  that  if  her  lessee  had 
sown  the  land,  then  he  would  have  been 
entitled  to  the  crop;  Oland  o.  Burdwick, 
Cro.  £liz.  460;  S.  C.  Mo.  894,  pi.  512; 
8.  C.  Gouldsb.  189,  pi.  186 ;  8.  C.  (dif- 
ferently  given)  5  Co.  116  a;  but  see  1  Roll. 
Abr.  Emblem.  A.  727,  pi.  10 ;  2  Inst.  80, 81. 


(d)  20  Hen.  8,  c.  1 ;  post,  tit  '*  Sta- 
tutes."  But  by  8  &  4  WilL  4,  c.  27, 
s.  41,  no  arrears  of  dower,  nor  any  damages 
on  account  of  such  arrears,  are  recoverable 
by  action  or  suit  for  a  longer  period  than 
six  years. 

(e)  Co.  Cop.  8.  51,  Tr.  119 1  See  Shaw  v. 
Thompson,  4  Co.  80  b,  in  which  case  a 
widow  recovered  dower  of  copyhold  by 
plaint  in  the  Lord's  Court,  and  40/.  da- 
mages were  assessed,  S.  C.  I  Roll.  Abr. 
600 ;  but  in  the  report  of  S.  C.  Mo.  411,  it 
is  said  that  at  another  day  three  justicos 
held  the  action  maintainable,  "  because  the 
Court  Baron  cannot  hold  plea,  nor  award 
execution  of  40/.  damages,  yet  the  damages 
were  well  assessed  there."  And  see  S.  (■. 
Cro.  Eliz.  426.  The  widow's  freebench  is 
not  subject  to  her  husband's  debts,  and  in 
this  respect  stands  on  the  same  footing  as 
dower ;  Spyer  v,  Hyatt,  1  Jur.,  N.  S.  815. 

(/)  2  Inst.  119,  n.  10;  and  n.  168  to 
Watk.  Gilb.  Ten.  p.  857,  475;  post,  tit. 
«*  Suit  of  Court." 

(g)  See  Bomeford  o.  Packington,  1 
Leo.  1;  6  Vin.  Cop.  (K.  e.)  pi.  1 ;  Fordcr 
V.  Wade,  4  Bro.  C.  C.  524,  525 ;  post,  tit 
**  Admittance." 
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admittance  (A).  This  principle  was  recognized  by  the  decision  in  a 
case  of  ejectment  (i)  for  copyhold  lands  held  by  the  custom  of  £ree- 
bench  of  the  manor  of  Loders  and  Bothenhampton  in  Dorsetshire. 
A  forfeiture  was  duly  proved^  but  the  counsel  for  the  defendant  pro- 
posed to  give  evidence  that  the  legal  estate  in  the  manor  was  not 
vested  in  Sir  E.  Nepean  at  the  time  of  the  admittance  of  the  defend- 
ant's husband^  which  the  judge  rejected :  and  the  Court  of  B.  R.^  on 
motion  for  a  new  trials  held  that  the  defendant  could  not  dispute  the 
title  of  the  lord^  her  husband  having  been  admitted  by  hun,  and 
acknowledged  himself  to  be  his  tenant. 

But  it  would  appear  that  the  rule  dispensing  with  the  admittance 
of  the  widow^  does  not  extend  to  gavelkind  lands  (A),  nor  to  any 
instance  where^  by  the  custom^  the  widow  takes  only  a  portion  of  the 
land^  for  there  her  entry  is  necessary;  nor  can  she  enter  without 
assignment  by  the  heir(/) ;  and  if  in  such  a  case  the  heir  should 
refuse  to  assign  the  widow  freebench,  she  must  formerly  have  resorted 
to  a  plaint  in  nature  of  a  writ  of  dower ;  and  the  homage  to  sever 
and  set  out  the  same  (m). 

A  wife^  however^  may  be  entitled  by  the  custom  to  a  portion  of  the 
eopyhold  of  the  husband,  in  nature  of  dower  at  common  law,  as  in 
the  manor  of  Cheltenham,  under  a  local  act  of  1  Car.  !•(»);  and 
then  an  alienation  by  the  husband  alone  will  not  deprive  her,  on  his 
decease,  of  the  right  of  admission  to  the  customary  portion,  to  be  set 
out  by  the  homage^  with  the  remedy  of  an  ejectment  against  the 
alienee  o). 


{h)  Chapman  o.  Sharpe*  2  Show.  184; 
Jurden  v.  Stone,  Hutt.  18 1  Howard  «. 
Bartlet,  Hob.  181;  Tide  also  Watk.  on 
DesG.  81 ;  poet,  tit  **  Admittance." 

(I)  Doe  d.  Sir  E.  Nepeao,  Bart.  v. 
Budden,  5  Barn.  &  Aid.  626 ;  S.  G.  1  Dow. 
&  Ry.  248. 

(k)  Rob.  Oa^.b.  11,  c.  2,  p.  228,  &e.,  8rd 
edition ;  for  there  the  wife  ie  to  be  endowed 
btf  metet  and  boundSf  as  on  the  recovery  of 
dower  at  common  law ;  Davies  4"  Selby, 
Cro.  Eliz.  825 ;  1  Keb.  583. 

(/)  Davies  4'  S^Iby,  sup.;  post,  tit. 
"  Admittance.*' 

(ffi)  Chapman  «.  Sharpe,  2  Show.  184. 
It  seems  that  by  agreement  the  wife  may 
be  endowed  by  the  heir,  of  a  moiety  of 
gavelkind  lands,  to  hold  in  common  with 
bim;  Rob.  Gav,  227.  The  plaint  was 
abolished  by  23  &  24  Viet.  c.  126,  s.  26, 
sup.  p.  89,  n.  (a). 

(«)  Riddellv.  Jenner,  10  Ring.  29,  which 
was  confirmed  by  the  case  of  Doe  4*  Gwin- 


nell,  infra. 

(o)  Doe  d.  Rose  Riddell  v.  Gwinnell, 
I  Adol.  &  Ell.,  N.  S.  682.  This  waa.  a 
special  case  reserved  at  the  trial  of  the 
ejectment  (at  the  spring  assizes  for  the 
county  of  Gloucester  in  1886,  before  Mr. 
Baron  Alderson),  for  the  opinion  of  the 
Court  of  Queen's  Bench.  Lord  Denman, 
in  delivering  the  Judgment  in  fiavour  of 
the  plaintiff,  stated  the  opinion  of  the  court 
to  be— that  dower  attaches  on  the  husband's 
real  property  at  the  time  of  his  death,  ac- 
cording to  its  then  actual  valoe,  without 
regard  to  the  hands  which  brought  it  into 
that  condition  in  which  it  is  found,  the  law 
presuming  that  it  will  continue  sobetantiaUy 
the  same  up  to  the  assignment ; — ^that  there 
was  no  foundation  for  the  objection  raised 
in  ai^ument,  that  the  husband's  death  ought 
to  be  presented  by  the  next  homage,  and 
dower  then  assigned  by  them,  *<  but  that 
the  court  must  consider  the  homage  as 
placed  by  the  custom  in  the  office  of  ^eriff 
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Where  the  husband's  dying  seised  is  not  essential  to  the  wife's 
right  to  dower^  as  in  gavelkind  lands^  and  she  has  a  provision  by 
way  of  jointure  charged  upon  other  land,  which  is  relied  upon  as  a 
protection  against  fireebench,  care  should  be  taken,  on  the  part  of  a 
piuchaser,  to  ascertain  that  there  is  a  good  title  to  the  lands  so 
charged ;  this  is  more  particularly  essential  in  copyhold  cases,  because 
lands  of  that  tenure  are  not  within  the  statute  of  uses  and  join* 
tores  (p). 


OF   CURTESY(y). 

We  have  already  seen  that  curtesy  is  only  a  collateral  quality  in 
oopyholds,  and  cannot  exist  but  by  custom ;  therefore,  as  in  the  case 
of  freebench  (r),  the  custom  of  each  particular  manor  must  be  resorted 
to,  to  ascertain  the  quantity  and  extent  of  the  interest  of  the  husband 
in  the  lands  of  a  feme  copyholder  (s) :  it  is  generally  an  estate  for  the 


at  the  commoo  law  ;"  that  in  reference  to 
the  iortber  objeetion  to  the  mode  of  aaaign- 
iog  dower,  both  by  awarding  a  third  part  of 
the  property  of  each  separate  owner,  and  by 
difiding  the  several  houses  into  chambers, 
a  fhM  of  which  was  allotted  to  the  plain- 
tiff as  dower,  the  authority  of  Lord  Coke, 
35  a,  was  in  the  plaintiff^s  favour. 

[N.  B.  In  the  above  case  of  Doe  4* 
GwinneU,  the  lessor  of  the  plaintiff  was 
admitted  at  a  court  held  in  1830,  on  the 
death  of  her  huabandf  as  tenant  for  life,  to 
one^third  of  a  piece  of  ground  held  and 
conveyed  away  by  the  husband  in  his 
lifetime;  and  at  a  court  in  1834  she 
elshned  to  be  admitted  to  a  third  of  cer- 
tain  buildings  which  had  been  erected 
on  part  of  the  premises  subsequently  to 
racfa  conveyance;  and  the  homage  not 
having  assigned  dower  on  this  claim,  a 
nandamos  issued  in  1835,  commanding 
the  lord  and  his  steward  to  summon  the 
hoBiage,  and  commanding  such  tenants 
ai  ihonld  serve  thereon,  to  assign  to  the 
lessor  of  the  plaintiff  for  her  dower,  one 
cqaal  third  part  of  each  and  every  the 
OBtmnary  or  copyhold  messuages,  lands, 
tenements  and  hereditaments,  within  the 
aaid  manor,  of  which  the  husband  was 
arised  during  the  coverture  of  the  plaintiff. 
The  homage  at  a  subsequent  court  held  in 
the  same  year,  in  obedience  to  the  writ. 


set  out  third  parts  of  several  distinct  par- 
cels then  held  by  different  parties,  and, 
among  other  parcels,  a  specific  third  part 
of  a  messuage  called  Buckingham-house. 
Specific  third  parts  of  other  houses  were 
similarly  assigned.— No  further  admit- 
tance took  place.] 

Where  upon  the  death. x>f  (he  tenant  of 
a  copyhold  tenement  of  a  manor,  in  which 
there  was  a  custom  for  widowhood,  his 
widow  entered,  and  the  defendant  having 
married  her  daughter,  occupied  the  ^ne* 
ment  with  the  widow  until  and  after  her 
death ;  an  action  for  use  and  occupation 
was  held  to  be  maintainable  against  the 
defendant  by  the  plaintiff,  who  had  been 
admitted  a  few  months  before  the  action 
was  brought.  Hellier  v.  Silcox,  14  Jur. 
573. 

(p)  Post,  tit.  "Statutes;'*  and  see  Ver- 
non's case,  4  Co.  1  b. 

(q)  Formerly  the  estate  of  the  husband 
in  his  wife's  lands  was  termed  his  dower 
equally  with  the  estate  of  the  widow  in 
the  lands  of  her  husband ;  Rob.  Gav.  b,  2, 
c  1,  p.  136  ;  see  also  Index  to  Fiuh.  Abr. ; 
2  Watk.  on  Cop.  68. 

(r)  Ante,  p.  38. 

(#)  Ever  V.  Aston,  Mo.  271,  272;  S,  C. 
(Ewer  V.  Astwicke),  1  And,  192;  Rob. 
Gav.  b.  2,  c.  1. 
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life  of  the  husband  if  there  be  issue,  as  at  common  law,  but  in  gavel- 
kind lands  of  a  moiety  only,  so  long  as  he  continues  unmarried,  and 
even  though  there  be  not  any  issue. 

It  is  said,  that  if  the  custom  is  for  a  man  taking  a  copyholder  to 
wife,  and  having  issue,  and  outliving  her,  to  be  entitled  to  curtesy, 
he  has  no  right,  unless  the  wife  is  seised  of  the  estate  at  the  time  of 
the  marriage  (0  '  this  authority  has  been  doubted  (u),  but,  as  it  ap- 
pears to  the  author,  without  any  cause ;  for,  if  the  wife's  right  accrued 
after  the  marriage,  how  could  it  be  said  that  the  husband  married  a 
copyholder  ?  And  it  is  to  be  recollected,  that  all  customs  of  such 
nature  are  to  be  construed  strictly. 

Influenced  by  that  rule,  the  author  apprehends,  that  where  the 
custom  of  the  manor  allows  of  curtesy,  only  on  the  wife*s  dying 
seised,  the  dying  seised  is  essential,  in  analogy  to  the  case  of  dower; 
but  a  special  custom  of  that  nature  would  not  operate  un&vourably 
to  the  husband,  as  it  is  equally  out  of  the  wife's  power  to  make  any 
disposition  of  her  copyhold  as  of  her  freehold  property,  without  the 
concurrence  of  her  husband  [x). 

Mr.  Watkins  seems  to  have  thought,  that  where  the  custom  does 
not  expressly  require  that  there  should  be  issue,  the  birth  of  issue  is 
not  essential  to  give  the  husband  a  title  (y) ;  but  the  author  appre- 
hends, that  when  curtesy  is  allowed,  if  the  custom  is  silent  with 
respect  to  there  being  issue,  the  rule  of  the  common  law  would 
prevail. 

But  where  curtesy  is  allowed  by  the  custom  of  the  manor,  there  is 
the  same  distinction  between  curtesy  and  freebench,  in  &vor  of  the 
husband,  as  between  curtesy  and  dower  at  common  law ;  therefore, 
even  of  a  trust  of  copyholds,  the  husband  may  be  tenant  by  the 
curtesy  (2r). 

It  is,  however,  essential  that  the  husband  should  have  a  seisin, 
either  in  law  or  equity,  during  the  coverture ;  so  that  if  the  wife  has 
a  separate  interest,  not  subject  to  the  control  of  the  husband,  he  will 
not  be  entitled  by  the  curtesy;  indeed  such  an  interest  would  be 
directly  adverse  to  the  intention  of  the  person  creating  the  use  or 
trust  (a). 

Though  the  law,  as  to  freehold  lands,  vests  the  estate  by  curtesy 
in  the  husband  without  assignment,  and  even  without  entry,  if  the 

(/)  Sir  J.  Savage's  case,  2  Leo.  109;  ib.  278,  274,  cites  Rob.  Oav.  b.  1,  c  1, 

S.  C.  cited  in  Beale  ^  Langley,  ib.  208;  pp.  136,  150,  [179, 196,  3rd  ed.] 

Gilb.  Ten.  326;  Fisber,  43.  {z)  2    Bl.    Com.    387;    SweeUpple   v. 

(m)  See  Clements  v.  Scudamore,  ante,  Bindon,    2   Vem.  536;    Cunningham    v. 

p.  24.  Moody,  1  Yes.  176 ;   2  Watk.  on  Cop.  80» 

(<)  A  custom  for  her  to  do  so  would  be  95. 

bad,  ante.  (a)  Hearle  v.  Greenbank,  1  Yes.  807.^ 

{y)  Yol.  2  on  Cop.  98;  and  see  Vol.  1,  But  see  1  Atk.  609;  4  Mad.  410. 
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irifb  is  dready  in  possessioiiy  and  prevents  the  heir  from  entering  and 
acqniiing  geisin  (b),  yet,  the  author  apprehends,  if  the  husband  takes 
only  a  portion  of  the  wife's  copyhold  land,  so  that  his  interest  cannot 
be  considered  as  a  continuation  of  her  estate,  an  assignment  and  entry 
are  equally  as  necessary  as  in  the  case  of  freebench  (c). 

Where  the  title  of  the  wife  is  complete  against  all  persons  but  the 
lord  in  respect  of  his  fine,  as  where  she  takes  by  descent,  the  non- 
admittance  of  the  wife  will  not  affect  the  husband's  right  to  the  cus- 
tomary curtesy  {d) :  and  it  is  obsenrable,  that  in  Doe  ^  Brightwen, 
the  only  evidence  on  the  rolls,  of  the  husband's  right  to  curtesy,  was 
three  instances  of  the  admission  of  husbandS|  whose  wives  had  been 
previously  admitted. 


OF  PARTICULAR  STATUTES  AFFECTING,  AND 
NOT  AFFECTING,  COPYHOLDS. 

When  an  act  of  parliament  altereth  the  service,  tenure  or  interest  of 
the  land,  or  other  thing,  in  prejudice  of  the  lord  or  tenants  of  the 
manor,  there  the  general  words  of  such  act  extend  not  to  copy- 
hold8(e);  but  when  an  act  is  generally  made  for  the  good  of  the 
commonwealth,  and  no  prejudice  may  accrue  by  reason  of  the  altera- 
tion of  any  interest,  service,  tenure,  or  custom  of  the  manor,  there> 
Qsoally,  copyholds  are  within  the  general  purview  of  such  acts  (/)• 
Conformable  to  this  rule. 

Copyholds  are  held  to  be  trithin  thefottawing  Statutei, 

The  statute  of  Merton,  20  Hen.  III.  c*  1  (ff). 

The  3rd  and  4th  chapters  of  Westm.  2,  13  Edw.  I.  (A). 

The  4th  Hen.  Y II.  c*  24,  which  made  fines  a  bar  on  five  years 


(i)  Watk.  on  Desc.  82. 
(e)  Pott,  tit.  **  Admittance  (Baron  and 
Feme)," 

(d)  Doe  d,  Milner  v.  Brightwen,  10 
Eiit,  58S ;  and  lee  Ever  4*  Aston,  or  Ewer 
f  Aftwicke,  nbi  sop. ;  6  Vin.  Cop.  (H.  e.) 
pl  2;  Calth.  Read.  45;  12  Adol.  &  EIL 
574,  in  Doe  ^  Clift 

(e)  3  Ca  8 ;  Co.  Cop.  s.  58 ;  2  Brownl. 
M,  in  Reyner  v,  Poell.  It  was  on  this 
principle  that  copyholds  were  held  not  to 
be  within  the  act  12  Car.  2,  of  regicides. 
^  Duke  of  York  v.  Marsham,  Hard. 
432;  Lord  ComwalHs'scase,  2  Vent.  38,  et 
vide  1  Show.  287 ;  Carth.205. 

S. 


if)  Co.  Cop.  s.  53,  Tr.  122;  Heydon's 
case,  3  Co.  8,  9 ;  Doe  d.  Watson  «.  Rout- 
ledge,  Cowp.  710;  1  Bac.  Ah.  711. 

(g)  Shaw  4-  Thompson,  4  Co.  80  b ; 
ante,  tit "  Freebench." 

(A)  Heydon's  case,  8  Co.  9;  Co.  Cop. 
8.  56,  Tr.  126.  All  actions,  real  or  mixed, 
(except  writs  of  dower,  or  a  quare  impedit, 
or  an  ejectment,)  and  all  plaints,  (except  a 
plaint  for  freebench  or  dower,)  were  abo- 
lished by  3  &  4  Will.  4,  c.  27,  s.  36.  The 
plaint  was  abolished  by  23  &  24  Vict  c. 
126,  s.  26,  and  a  plaint  for  freebench  or 
dower  was  to  be  commenced  by  writ  of 
summons. 
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non-claim ;  but  this  was  onlj  where  a  fine  was  levied  bj  a  disseisor, 
or  bjr  the  feoffise  of  a  copyholder,  as  a  fine  hy  a  copyholder  was 

yoid(t)* 

The  21  Hen,  VIIL  c.  4  (j). 

The  32  Hen.  YIU.  c.  2,  21  Jac.  L  o.  16,  of  limitations  of  actions, 
&c  (i).  But  an  action  by  the  lord  for  a  fine  on  admissiou  to  copy- 
holds  is  not  within  the  stat.  of  21  Jac  I.  (Z). 

lb.  c.  0,  airainst  maintenance,  champerty,  and  buyimr  of  titles  (m). 

action  against  leasees  (n).  And  assignees  of  the  reversion  of  part  of 
the  demised  premises  are  within  this  statute  {o\ 

The  27  Eliz.  c.  4,  of  fraudulent  conveyances  (;?). 

The  12  Car.  II.  c.  24,  s.  8,  enabling  the  &ther  to  appoint  a  guar- 
dian to  his  children,  if  the  custom  does  not  give  the  wardship  to 
the  lord;  contra,  if  it  does:  this,  at  least,  is  the  distinction  made 
by  Mr.  Watldns,  and,  as  the  author  submits,  upon  very  just  princi- 
ples (q). 


(t)  Fermor*s  case,  8  Co.  77  a. 

(i)  Under  «  direction  in  a  wUl  that  three 
peraoQi^  tlie  executorp,  or  the  survi^on  or 
furyivor  of  them,  should  sell  the  testator's 
copyhold  messuages,  or,  on  the  refusal  of  one 
to  act,  the  two  others  may  sell  under  21  Hen. 
S»  c.  4,  which  extends  to  copyholds.  Pep* 
percom  v.  Wayman,  6  De  Gex  &  Sm. 
280. 

(k)  Post,  tit.  <*  Ejectment "  and  '<  Custom- 
ary Plaints."  But-  the  4th  s.  of  82  Hen.  8, 
c.  2,  as  to  avowry  for  rent,  suit,  or  senrice, 
does  not  •xtend  to  casual  serrices*  as 
homage,  fealty,  and  heriot ;  nor  does  it  ex<. 
tend  to  reliefs ;  Bevil*s  case,  4  Co.  10  b, 
11  a;  2  Inst.  OS. 

Copyholds  ara  also  within  the  Statute  of 
Limitations,  8  &  4  Will.  4,  c.  27,  and  cus- 
tomaryholds  are  embraced  by  the  words, 
"  or  held  according  to  any  other  tenure.'' 
Vide  post,  tit.  **  Fealty,  Suit,  Rents,  Stc," 
"Ejectment." 

(/)  1  Lev.  278;  2  Saund.  64;  2  Keb. 
5Z6;  post,  tit  "Fine."  But  note  the  8rd 
sect,  of  8  &  4  WilL  4,  c  42,  enacted,  that  an 
action  of  debt  for  a  copyhold  fine  must  be 
brought  within  six  years  after  the  cause  of 
action  accrued. 

(m)  Co.  Lit  869  b ;  Kite  f  Queinton's 
case,  4  Co.  26  a  ;  Co.  Cop.  s.  55,  Tr.  126; 
Glover  4*  Cope,  sup. 

(n)  Glover  o.  Cope,  sup.;  Webb  v,  Rus- 
sell, 8  T.  R.  898, 401 ;  Whitton  v.  Peacock, 
8  My].  &  Keen,  825 ;  but  this  was  formerly 


doubted,  vide  Co.  Cop.  s.  54,  Tr.  125. 
Even  before  the  stat  of  4  Ann.  o.  16,  it  was 
held  that  an  attornment  to  the  surrenderee 
of  a  reversion  of  copyholds  was  unnecessary, 
the  surrender  and  admittance  being  in  the 
nature  of  an  attornment,  or  at  iMSt  supply* 
ing  the  want  of  it,  vide  Black  •.  Moley  Sir 
T.  Raym.l  8, 

The  above  case  of  Whitton  ^  Peacock 
decided,  not  only  that  the  ffurrenderee  of 
a  copyhold  is  an  assignee  of  a  reversion 
within  the  stat  of  82  Hen.  8,  a  84,  and 
that  he  may  maintain  an  action  of  cove- 
nant upon  a  lease  made  by  his  surrenderor, 
but  that  the  defendant  in  such  action  can- 
not protect  himself  by  alleging  the  invali- 
dity of  the  lease. 

(o)  Twynam  v.  Pickard,  2  Bam.  & 
Aid.  105.  The  8  &  9  Vjct  &  106,  s.  9, 
provided,  that  when  the  reversion  of  a  lease 
was  gone,  the  next  estate  should  be  deemed 
the  reversion.  Vide  also  22  &  28  Vict  & 
85,  s*  8. 

(p)  Doe  d.  Tunstill  v.  Bothrell,  6  Bam. 
(k  Adol.  181 ;  2  Nev.  &  Mann.  64. 

{q)  2  Watk.  on  Cop.  104,  195;  Hutt 
17  ;  but  see  8  Salk.  177 ;  Clench  v.  Cud- 
more,  Lutw.  1190 ;  S.  C.  8  Lev.  895  ;  and 
see  1  Lord  Raym.  132,  133,  in  Wade 
V.  Baker  4*  Cole ;  Egleton's  case,  t  Roll. 
Abr.  40,  Garde  P. ;  The  King  o.  The  in- 
habitants ofWilby,  2  Mau.  &  Selw.  500; 
vide  also  Co.  Cop.  s.  28,  Tr.  20. 
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The  4  Geo.  II.  c.  28^  s.  5,  of  distress  for  rent  srrear(r). 

Tlie  9  Greo.  II.  c.  36,  commonlj  called  the  Statute  of  Mort^ 
main  («). 

The  11  Oeo.  11.  c  19,  s.  15,  authorizing  the  executors  of  a  tenant 
for  Efe  to  recoyer  a  proportion  of  the  rent  fix>m  an  under  tenant,  whose 
estate  determines  on  the  death  of  such  tenant  for  life  (/)• 

The  3  &  4  TVllL  lY.  c.  106,  for  the  amendment  of  the  law  of  in- 
heritance. 

The  5  &  6  Win.  lY.  e.  69,  for  facilitating  the  conrepaee  of 
irorkhouses,  &c.  (te). 

The  6  &  7  Will.  lY.  c.  71  and  1  k2  Yict  c.  64,  s.  4,  under  which 
any  tidies,  or  rent-charge  in  heu  of  tithes,  may  be  merged  in  lands  of 
eopyhold  as  well  as  freehold  tenure. 

The  4  &  5  Yict  c  38,  (repealing  6  &  7  Will  I Y.  o.  70,)  to  afford 
farther  &cilities  for  the  conveyance  and  endowment  of  sites  for 
schools;  and  see  7  &  8  Yict.  c.  37  ;  12  &  18  Yict  c  49;  14  &  15 
Tict  c.  24 ;  15  &  16  Yict.  c.  49. 

To  the  above-mentioned  statutes  may  be  added  those  following : — 

The  1  Yict.  c.  26,  for  the  amendment  of  the  laws  with  respect  to 
wiDs. 

The  Copyhold  Acts,  4  4  5  Yict  c.  35;  6  &  7  Yict  c.  23;  7  &  8 
Yict  c.  56;  15  &  16  Yict  c.  51 ;  and  21  &  22  Yict  c.  94;  to  some 
rf  which  reference  will  ocoasionally  be  made  (or). 

The  first  of  those  acts  appointed  the  Tithe  Commissioners,  the 
Copyhold  Commissioners. 

By  14  &  15  Yict  c  53,  the  powers  and  duties  of  the  Copyhold 
Commissioners  were  to  be  exercised  and  performed  by  the  conunis- 
sioners  appointed  under  that  statute. 


(r)  2  Watk.  on  Cop.  181,  182,  191 ; 
and  we  n.  150  to  Watk.  GUb.TffD.468; 
Fkher,  1S8. 

(«)  Attoniey*6eiieral  o.  Lord  Weymouth, 
Amlk  ao ;  Arnold  0.  Chapman,  1  Vffs.  108 ; 
Attorney-General  v,  Andrewa,  ib.  225 ;  Doe 
d.  Howion  9.  Waterton,  8  Barn.  &  Aid. 
140;  2  Watk,  on  Cop.  192  i  poet,  tit 
"  Sviender."  Bat  lee  2  J.  B.  Moore, 
61i^  in  Brown  ^  Ramaden.  And  aee  aa  to 
the  proper  Mortmain  Acta,  15  Yin.  479 
et  se^  But  copyholds  are  not  within  the 
lith  aecu  of  59  Geo.  8,  e..l2,  ''to  amend 
the  lawi  for  the  relief  of  the  poor,"  poat, 
pi  72. 

(0  A  tenant  in  tail  who  dies  without 
iane,  being  in  law  conaidered  aa  a  tenant 
for  Jife  only,  or  at  leaat  aa  having  only  on 
tttttie  far  Itfe,  (and  the  preamble  of  the 


acta  speaks  of  persons  having  etiatat  fir 
life,)  is  within  this  statute ;  Paget  9.  Gee, 
Amb.  198;  S.  C.  9  Mod.  482,  5thed.t 
S.  C.  1  Burn,  J.  638.  So  alao  ia  a  rector, 
8  Yes.  808. 

This  act  was  amended  by  4  &  5  WiU.  4, 
c  22,  and  the  principle  of  apportionment 
extended  to  annoitiea,  dividenda  and  other 
paymenta  coming  due  at  fixed  periods. 

(u)  Where  a  purchaaehad  been  made  by 
guardians  and  overseers  under  5  &  6  WilL  4, 
a  69,  of  copyhold  landa  in  settlement  and 
the  lord's  interest  therein— on  a  petition 
by  the  tenant  for  liiie  under  the  2nd  section 
of  the  act,  the  guardians  were  held  liable 
to  pay  the  costs  both  of  the  purchase  and 
enfranchisement.  Re  Wilson'a  Eatate,  8 
L.  T.,  N.  S.  418,  Ch. 

(x)  See  post,  tit,  "  Enfranchisement" 
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The  5  &  6  Vict.  c.  108,  enabling  ecclesiastical  corporations,  aggre- 
gate and  sole,  to  grant  leases  for  long  terms  of  years.  As  to  copy- 
holds, see  sect.  12. 

The  Episcopal  and  Capitular  Estates  Management  Act  (14  &  15 
Vict.  c.  104) ;  the  21  &  22  Vict  c.  57,  amending  6  &  6  Vict, 
c.  103. 

The  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18), 
extended  by  23  &  24  Vict.  c.  106  (y). 

The  8  &  9  Vict  c.  106,  to  amend  the  law  of  real  property ;  the 
8  &  9  Vict  c.  1 19,  to  facilitate  the  conveyance  of  real  property,  ex- 
tends to  such  customary  lands  as  will  pass,  by  deed,  or  deed  and 
admittance,  and  not  by  surrender ;  and  the  8  &  9  Vict,  c  124,  to 
fikcilitate  the  granting  of  certain  leases,  extends  to  such  customary 
lands  as  pass  by  deed,  or  deed  and  surrender,  and  not  by  surrender 
alone. 

The  8  &  9  Vict  c.  118,  to  fitcilitate  the  inclosure  and  improvement 
of  commons,  &c.,  amended  by  subsequent  acts,  the  last  being  20  & 
21  Vict  c  31.  As  to  copyholds,  see  sects.  44  and  94  of  the  former 
act  (z). 

The  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict  c 
106),  which  mostly  repealed  1  &  2  WilL  IV.  c.  56 ;  the  Bankruptcy 
Act,  1854,  so  far  as  unrepealed,  and  the  Bankruptcy  Act,  1861. 

The  Trustee  Act,  1850  (13  &  14  Vict  c.  60),  which  repealed  11 
Geo.  IV.  &  1  Will.  IV.  c.  60;  4  &  5  Will.  IV.  c  23;  and  1  &  2 
Vict  c  69,  and  was  amended  by  15  &  16  Vict,  c  35  (a). 


(y)  The  sections  of  the  former  act  more 
immediatdy  applicable  to  copyholds  are 
the  95th  and  three  following  sections. 

As  to  payment  of  purchase- money  under 
the  78th  section,  see  Dixon  o.  Jackson,  27 
L*  Xf  Ch.  53. 

Concerning  the  rights  of  the  lord  on  the 
inclosure  of  the  waste  of  the  manor,  see 
Lloyd  V.  Earl  of  Powis,  1  Jur.  (N.  S.)  430. 

(z)  The  94th  section  enacted,  that  land 
taken  in  exchange  or  on  partition  or  allotted 
in  respect  of  copyhold  or  customary  land, 
should  be  deemed  copyhold  or  customary 
land,  and  should  be  held  of  the  lord  of  the 
same  manor  under  the  same  rent,  and  by  the 
same  customs  and  services,  as  the  copyhold 
or  customary  land,  in  respect  of  which  it 
might  have  been  ti^ken  in  exchange  or  on 
partition  or  allotted,  was  or  ought  to  have 
been  held,  and  should  pass  in  like  manner 
as  the  copyhold  or  customary  land  in  re- 
spect whereof  such  exchanges,  partitions  or 
allotments  should  have  been  made,  and,  as 


to  copyhold  or  customary  allotments,  with- 
out any  new  admittance  in  respect  of  the 
lands  taken  or  allotted  respectively. 

(a)  Sect  28  of  the  former  act  has  re- 
ference to  the  effect  of  an  order  vesting 
copyhold  lands,  or  appointing  a  person  to 
convey  the  same.  Under  this  section  it  has 
been  held  that  the  lord  need  not  appear  in 
court  to  consent  to  the  order.  Ayles  v. 
Cox,  17  Beav.  584. 

Where  the  costs  of  a  surrender  were  to 
be  paid  by  the  purchaser;  but  it  became 
necessary  to  procure  a  surrender  under  the 
above  act,  it  was  held  that  the  petition 
should  be  presented  by  the  purchaser,  but 
that  the  vendor  must  bear  the  costs  of  the 
proceedings,  to  be  paid  out  of  the  purchase- 
money  for  the  particular  lot.  Beadley  i^ 
Manton,  16  Beav.  294;  Ayles  v.  Cox,  17 
ib.  584. 

Where  certain  persons  had  not  accepted 
the  trusts  of  a  settlement  relating  to  freehold 
and  copyhold  property,  and  new  trustees 
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The  Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51)  (5). 

The  Charitable  Trusts  Act,  1853  (16  &  17  Vict  c.  137),  amended 
by  18  &  19  Vict  c.  124  (c). 

The  17  &  18  Vict  c  113,  to  amend  the  law  relating  to  the  ad- 
mimstEation  of  the  estates  of  deceased  persons  (d). 

The  18  &  19  Vict  c.  43,  enabling  infants,  with  the  approbation 
of  the  Court  of  Chancery,  to  make  binding  settlements  of  their  real 
and  personal  estate  on  marriage. 

The  22  &  23  Vict,  c*  35,  to  fiirther  amend  the  law  of  property,  and 
to  relieTe  trustees. 

The  24  &  25  Vict  c.  106,  to  prevent  the  future  grant  by  copy  of 
court  roll  and  certain  leases  of  lands  and  hereditaments  in  England 
and  Wales  belonging  to  ecclesiastical  benefices  (e). 

had  been  appointed  by  the  court,  the  con- 
■ent  of  the  lord  of  the  manor  of  which  the 
property  waa  held  to  the  veating  order  waa 
not  required.  In  re  Flitcroft,  1  Jur.  ( N.  8. ) 
418.  And  when  copyholda  had  been  sold 
nnder  a  suit  by  an  equitable  mortgagee 
•gainst  an  infimt  heir,  who  had  not  been 
admitted,  and  the  personal  representative  of 
the  mortgagor— the  conaent  of  the  lord, 
evidenced  either  by  his  appearing  and  con- 
tenting, or  by  a  verified  certificate  of  his 
consent,  was  held  to  be  a  necessary  pre- 
liminary to  the  drawing  up  of  a  vesting 
order  nnder  the  act,  made  on  the  petition 
of  the  purchaser,  the  infant  heir  and  the 
representative  of  the  mortgagor.  Cooper  v. 
Jones,  2  Jur.,  N.  S.  59.  The  Trustee  Act, 
IBM,  which  repealed  4  &  5  Will.  4,  c.  23, 
enacted,  sect.  46,  that  no  lands  vested  in  any 
person  upon  any  trust  or  by  way  of  mort- 
gage^ should  escheat  or  be  forfeited  by 
reason  of  the  attainder  or  conviction  for 
any  offence  of  such  trustee  or  mortgagee. 

{b)  The  28th  section  of  whioh  provides, 
that  if  a  successor,  on  becoming  entitled  to 
copyhold  or  other  real  property,  shall  be 
iubject  to  any  fines  or  charges  incident  to 
the  tenure  thereof,  and  due  in  respect  of 
his  succession,  he  shall  be  entitled  to  have 
a  deduction  allowed  of  the  amount  of  such 
fines  or  charges  from  the  assessable  value  of 
his  interest  in  such  property. 

The  costs  of  preparing  and  rendering 
an  account,  for  paying  succession  duty 
in  respect  of  the  equitable  interest  of  a 
tenant  for  life  in  estates,  are  to  be  borne  by 
him.  Earl  Cowley  v.  Wellesley,  I  Law  R., 
£q.661. 

(c)  Under  the  48th  section  of  this  act,  no 


order  was  to  take  effect  for  vesting  copyhold 
land  in  the  treasurer  of  public  charities, 
without  the  consent  of  the  lord  of  the 
manor ;  and  the  Court  of  Chancery,  or  such 
judge  as  mentioned  in  the  above  section, 
might  direct  any  periodical  or  other  pay- 
ment to  be  made  to  the  lord  of  the  manor 
in  compensation  for  fines  or  other  profits 
which  would  have  become  due  upon  death 
or  admittance  of  tenants. 

(d)  The  act  was  not  to  affect  rights  under 
any  document  made  before  1st  January, 
1855.  But  where,  by  a  mortgage  dated 
prior  to  1855,  the  equity  of  redemption  was 
reserved  to  the  mortgagor  in  fee,  and  he 
died  in  1858,  intestate,  it  was  held  that  hia 
heir  was  entitled  by  descent  from  the  mort- 
gagor, and  not  by  purchase  under  the 
mortgage,  and  that  the  proviso  limiting  the 
operation  of  the  act  did  not  spply.  Piper 
9.  Piper,  6  Jur.,  N.  S.  1026. 

(e)  By  sect.  1,  prebendaries,  not  being 
prebends  of  any  cathedral  or  collegiate 
church,  rectors,  vicars,  perpetual  curates  or 
incumbents,  were  prohibited  firom  granting 
by  copy  of  court  roll  or  lease  any  manors  or 
hereditaments  belonging  to  any  ecclesias- 
tical benefice  in  England  in  consideration 
of  any  fine,  premium,  or  foregift,  but  the 
same  might  by  any  rector,  vicar,  perpetual 
curate  or  incumbent  appointed  after  the 
passing  of  the  act,  be  leased,  sold,  exchanged 
or  enfranchised  or  disposed  of  under  the 
provisions  of  5  &  6  Vict  cc.  27,  108,  and 
21  &  22  Vict.  c.  57.  The  2nd  section  re- 
served existing  rights,  and  the  Srd  section 
reserved  certain  powers  of  rectors  and 
othen. 
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Copyholds  are  held  not  to  be  within  thefoUowing  Statutes. 

The  20  Hen.  III.  c.  10^  of  Merton,  authorizing  8uit  by  attor- 
ney (/). 

The  52  Hen.  III.  c.  9,  of  Marlborough,  giving  contribution  for 
»uit(^). 

The  6  Edw.  I.  c.  12^  of  OUntcester,  as  to  foreign  warranty  (A). 

The  stat.  of  Acton  Bumel,  de  Mercatoribus,  1 1  Edw.  L  (t). 

The  13  Edw.  I.  c.  1,  Westm.  2,  de  donis  (*). 

The  13  Edw.  I.  c.  18,  of  elegit  (/). 

The  17  Edw.  II.  c.  9,  wardship  of  idiots  (m). 

The  16  Rich.  II.  c.  5,  as  to  the  Pope's  bulls  (»). 

The  11  Hen.  YII.  c.  20,  of  discontinuance,  and  of  alienation  by 
wife  of  the  lands  of  her  deceased  husband  (o). 

The  27  Hen,  VIII.  c.  10,  of  uses  and  jointures  (  p). 

The  31  Hen.  VIII.  c.  I ;  32  Hen.  VIII.  c.  32 ;  8  &  9  Wifl.  III. 
€.  31,  7  Anne,  c  18,  of  partition  {q). 


(/)  Sir  John  Braunche's  ease,  1  Leo. 
104;  2  Intt  100  {  2  Walk,  on  Cop.  106, 
189, 102. 

(g)  See  2  Inst  117;  F«  N.  B.  162;  2 
Watk.  on  Cop.  179, 192. 

(A)  2  Inst  824. 

(t)  Heydon's  case,  Mo.  128 ;  Sa?.  67. 

(ft)  Ante,  dt.  «  Estates  TaU." 

(I)  Heydon's  case,  sop. ;  Co.  Cop.  s.  58, 
Tr.  128 ;  Cra  Car.  44 ;  ante,  p.  89,  n.<6) ; 
post,  p.  71,  n.  iff). 

(m)  Co.  Cop.  s.  55,  Tr.  125 1  Supp.  s.  21 ; 
Oilbb  Ten.  186,  228 ;  and  see  Beverley's 
case,  4  Co.  126 ;  Tourson's  case,  8  Co.  170  s 
ante,  p.  48. 

(«)  Co.  Cop.  s.  53,  Tr.  128;  Gilb.  Ten. 
186 ;  2  Watk.  on  Cop.  198 ;  5  East,  524. 

(«)  Harrington  «.  Smith,  2  Sid.  41,  78 1 
Glover  4"  ^^'^V^t  ^^^  ^up. ;  (and  see  par- 
ticulariy  the  report  in  4  Mod.);  2  Yes. 
858,  n.  Bat  where  the  freehold  had  heen 
conveyed  to  the  husband  and  wife,  joint 
eopyholders  in  lec^  and  to  the  heirs  of 
their  bodies,  the  entry  of  the  heir  of  the 
husband,  under  this  statute,  was  held  to 
be  Uwfbl,  the  copyhold  interest  being  ex- 
linguished  by  such  conveyance;  Stock- 
bridge's  ease,  Cro.  Eliz.  24 ;  vide  also  14 
Yin.  549,  n. 

The  89  sect  of  8  &  4  Will.  4,  c.  27, 
enaeted,  that  no  desoeat,  east,  disoontinu- 
anoe,  or  wansntry,  after  81st  Dec  1838, 
should  toll  or  defeat,  any  right  of  entry  or 
ac^on  for  the  recovery  of  land. 


(p)  Kitch.  168,  170;  see  the  report  of 
Glover  ^  Cope,  in  4  Mod.;  Walker  t. 
Walker,  1  Yes.  54;  Co.  Cop.  s.  54;,  Tr. 
124,  125;  Hairington  «.  Smith,  2  Sid. 
41,  78 1  Rowden  e.  Malster,  Cro.  Car.  44; 
2  Yes.  257,  in  Rigden  o.  YaUier;  Leaper 
«.  Booth,  1  Keb.  627 ;  Gladstone  e.  Rip- 
ley, 2  Eden,  59,  60;  1  Swanst  447, 
n.(a). 

(q)  Kitch.  167  ;  Co.  Cop.  9,  54,  Tr. 
125;  Gilb.  Ten.  185;  Rowden  «.  Malster, 
■up.;  Co.  Lit.  187  a,  n.  2 ;  BurreU  «.  Dodd, 
8  Bos.  &  Pul.  878 ;  and  see  Oakley  4 
Smith,  Amb.  869;  S.  C.  1  Eden,  260; 
HoUoway  v.  Berkeley,  6  Bam.  &  Cress. 
11 ;  pest,  at  the  end  of  tit  **  Aid  of  the 
Courts  of  Equity."  [N.  B.  Customary 
freeholds  are  not  within  these  statutes, 
Amb.  268;  8  Bos.  &  Pull.  878;  post,  tit 
"  Customary  Freeholds  or  Privileged  Copy- 
holds."] 

The  8  J^  4  Will  4^  c  27,  s.  86,  abo- 
lished  the  writ  of  partition. 

It  has  been  said  thatftareeners  of  copy- 
hold cannot  make  partition  without  the 
lord's  licence;  Lat  201,  n.  1 ;  Co.  Lit 
59  a,  cites  P.  41  Eliz.  B.  R. ;  Fuller  4r 
Terry,  HaL  MSS.;  et  vide  Caltb.  Read. 
75,  who  says  it  was  agreed  in  the  Duchy 
Chamber,  12  Eliz.,  that  if  two  joint  [te- 
nants] copyholders  in  fee,  make  partition, 
it  is  good,  and  no  forfeiture,  nor  alienation. 
A  court  of  equity  could  not,  previously  to 
4  &  5  Yict  c.  35,  direct  the  partition  of 
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The  32  Hen.  YIIL  c.  28^  as  to  leases  bj  tenants  in  tail,  or  per- 
sons seised  in  right  of  their  wives  or  churches  (r). 

The  6th  section  of  the  same  statate,  relative  to  discontinuance  hy 
the  husband  of  the  wife's  land  (j). 

The  32  Hen.  YIII.  c.  37,  empowering  execntors  to  distrain  (t). 

The  29  Car.  II.  c.  3  (u),  though  it  was  formerly  thought  that 
oopyhalds  were  witiiin  the  7th  and  9th  sections  of  the  act  as  to  de- 
ckxations  and  assignments  of  trusts  {x). 

The  13  £li2.  c«  4 ;  25  Geo.  III.  c  35,  of  crown  debtors  (y)« 

The  29  E]i2.  c«  6,  of  recusancy  (z). 

The  21  Jac  L  o.  16,  of  limitations,  so  as  to  bar  an  action  for  a 
fine  (a). 

The  12  Car.  II.  c.  24,  s.  8,  authorizing  a  fiither  to  appoint  a  guar* 
dian  to  his  children  (b). 

The  29  Car.  IL  c  3,  s.  12 ;  14  Oeo.  II.  c  20,  s.  9,  of  occu- 


copyholds  or  ciutomary  ireeholdf ,  Jope  v. 
Monbead,  6  Betv.  12S ;  thodgh  if  tber* 
bad  been  both  frceboldi  and  copyholds^ 
the  eoiirt  mif  ht  have  directed  such  a  par* 
titioD  as  to  give  the  entire  copyhold  to  one 
party,  and  the  freehold  or  part  of  the  free* 
hold  to  the  other  i  Dillon  «•  Coppin,  cited 
4  Beav.  217,  n.  The  85  sect  of  the  above 
act  aathorlied  a  coqK  of  equity  to  make 
the  like  decree  in  a  soit  for  the  partitioft 
of  lands  of  copyhold  or  costomary  tenure, 
as  might  be  made  with  respect  to  lands  of 
freehold  tenure. 

(r)  Co.  Cop.  s.  54,  Tr.  125 ;  Gilb.  Ten. 
179,  185;  Sheere  4*  Pentor,  Litt  Rep. 
SO^  The  above  act  was  partially  repealed 
by  19  &  20  Vkt.  c.  120,  s.  85. 

The  specific  performance  of  an  agree- 
ment between  joint  tenants  for  a  partition 
will  be  enforced,  and  mutual  surrenders  de- 
creed, though  the  court,  before  4  &  5  Vict. 
c  85,  had  not  jurisdiction,  in  a  mere  suit 
for  partition,  to  decree  the  partition  of 
copyholds.     Bolton  o.  Ward,  4  Hare,  580. 

(«)  Bullock  o.  Dibley,  Mo.  596 ;  S.  C. 
Poph.  88 ;  Gilb.  Ten.  178,  179 ;  ante,  p. 
88.  Vide  3  &  4  Will  4,  c.  27,  s.  89  ;  ante, 
p.  89,  n.  (a). 

{t)  Appleton  V.  Doily  or  Baily,  Yelv. 
135 ;  S. C.l  BrownL  102 ;  Sands  v.  Hemp- 
ston,  2  Lea  109.  The  37th  sect  of  8  &  4 
WiU.  4,  c.  42,  authorized  the  executors  or 
adminutrators  of  any  lessor  or  landlord  to 
distrain  for  arrean  of  rent  due  to  the  testa- 


tor or  intestate  in  his  lifetime. 

(h)  Tuffnell  v.  Page,  2  Atk.  37 1  S.  C. 
.Barnard.  12 ;  Attorney-General  si.  Barnes 
et  ux.,  2  Vem.  598 ;  S.  C.  Gilb.  Eq.  Rep. 
5i  Skipwith*s  case,  8  Leo.  82,  88;  B.C. 
Godb.  15 ;  4  Leo.  236 ;  Roe  d.  Gilman  v. 
Heyhoe,  2  Sir  W.  Blaek.  1114|  Doe  d. 
Cook  9.  Danvers,  7  East,  322  ;  poet,  at  the 
beginning  of  tit  "  Devise ;"  Doe  «.  Harris, 
8Ad.&El].l.  But  now  see  1  Vict  c.  26b 
"  for  the  amendment  of  the  laws  with  ra« 
spect  to  wills." 

(«)  Withers  «.  Withers,  Amb.  151 ;  2 
Watk.  en  Cop.  191 ;  and  see  2  P.  W.  261. 

(y)  I  Leo.  98,  in  Saliard  4*  Everat's  case ; 
Gilb.  Ten.  189 ;  2  Watk.  on  Cop.  195 ;  ante, 
p.  40,  n.  (g).  Now  see  2  &  8  Vict  c.  11 ; 
18  &  19  Vict  c.  15 ;  22  &  23  Vict  c  Z6. 

(s)  Salherd  4-  Evered's  case,  Ow.  87 ; 
but  see  S.  C.  (called  Saliard  ^  Everat),  1 
Leo.  97,  where  it  is  reported  differently, 
and  as  if  the  judg^  were  of  opinion  that 
copyholds  were  within  the  equity  of  the  sta- 
tute. 

(a)  Gilb.  Ten.  178  ;  Hodgson  v.  Harris, 
1  Lev.  273 ;  S.  C.  2  Keb.  6Z6  ;  2  Watk.  on 
Cop.  195 ;  1  ib.  821 ;  5  East,  524.  But  the 
8rd  section  of  8  &  4  Will.  4,  c.  42,  enacted, 
that  an  action  of  debt  for  a  copyhold  fine 
must  be  brought  within  six  years  after  the 
cause  of  action  accrued ;  ante,  p.  66. 

(6)  Gilb.  Ten.  (n.  172),  pp.  476,  477; 
sed  vide  the  authorities,  ante,  p.  66,  n.  (9). 
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pancj  (c)»  But  the  provisions  of  those  statutes  were  made  applicable 
to  copyholds  bj  the  6th  section  of  1  Vict  c.  26  {d). 

The  1  WilL  IV.  c.  47,  whereby  the  47  Geo.  III.  c.  74,  was  re- 
pealed^ and  some  of  its  provisions  re-enacted  in  nearly  similar  lan^ 
guage  [see  sect  9]  ;  and  this,  because  copyhold  lands  were  formerly 
not  assets  for  specialty  debts  («). 

Nor  the  17th  section  of  59  Geo.  III.  c.  12,  ''to  amend  the  Laws 
for  the  Belief  of  the  Poor,"  and  whereby  all  buUdings,  lands  and 
hereditaments,  purchased,  hired  or  taken  on  lease  by  churchwardens 
and  overseers  for  the  purposes  of  the  act,  were  to  be  conveyed,  de- 
mised and  assured  to  the  churchwardens  and  overseers,  and  their 
successors,  in  trust  for  the  parish;  and  such  churchwardens  and 
overseers,  and  their  successor?,  were  thereby  empowered  to  accept, 
take  and  hold  the  same  buildings,  lands  and  hereditaments,  and  aU 
other  buildings,  lands  and- hereditaments  belonging  to  such  parish,  in 
the  nature  of  a  body  corporate,  for  and  on  behalf  of  the  parish  (/)• 


(e)  Smarde  v.  Penhallow,  ante,  p.  41, 
n.  (#) ;  Zoucb  d,  Fone  v.  Fone,  7  East, 
186. 

(d)  Ante,  p.  42. 

(e)  Ante,  p.  89.  The  provisions  of  1 
Will.  4,  c.  47,  were  explained  and  extended 
by  2  &  8  Vicu  c.  60.  And  now  see  8  &  4 
Will.  4,  c.  104,  noticed  ante,  p.  89.  It 
has  been  held  that,  although  .the  8  &  4 
WilL  4,  c.  104,  making  copyhold  estates 
assets  for  the  payment  of  debts,  was  passed 


subsequently  to  the  li^Till.  4,  c  47,  yet 
the  words  of  the  latter  statute  should  haTc 
a  prospective  operation,  so  as  to  enable  a 
tenant  for  life  of  copyholds  to  surrender  the 
fee,  under  the  12th  sect  of  that  statute. 
Branch  o.  Browne,  12  Jur.  768 ;  1  De  Gex 
&  Sm.  299. 

(/)  Att.-Gen.  v.  Lewin,  8  Sim.  866;  1 
Coop.  51 ;  Re  Paddington  Charities,  8  Sim. 
620 ;  ante,  p.  67,  n.  («) ;  Bailey  o.  Foster, 
8  Man.,  Gr.  &  Sc.  216. 
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CHAPTER  III. 

Of  the  Qualifications  of  the  Lord  of  the  Manor  ;  and  of  his 

Grants,  ^c. 

TEffi  law  does  not  regard  either  the  quality  of  the  person  of  the  lord^ 
or  the  quantity  of  his  estate ;  for  although  he  be  not  sui  juris,  or  be 
seised  of  a  limited  interest  only^  yet  may  he  make  a  voluntary  grant 
in  fee,  or  for  such  estate  as  is  authorized  by  the  custom  of  the  manor, 
which  grant  would  be  good,  notwithstanding  the  interest  granted 
should  continue  longer  than  that  of  the  lord;  for  instance,  the 
infimcy  (a),  idiotcy  or  limacy  of  the  lord  of  the  manor, — or  his  being 
an  outlaw  (A),  an  excommunicate,  a  feoffee  on  condition,  guardian  in 
socage  (c),  tenant  in  tail,  for  life,  or  for  years  (d),  or  even  at  will  (e), 
tenant  by  the  curtesy,  by  statute  or  by  elegit (/);  or  his  being  a 
bishop  or  other  ecclesiastic  seised  in  right  of  his  bi^opric  or  church  (^), 
wlQ  not  disable  him  from  making  a  voluntary  grant;  and  in  the 
latter  case  the  grant  would  be  good  even  against  the  king,  on  the 


(a)  8  Atk.  701 ;  1  Yes.  308,  in  Hearle*. 
Greenbank.  But  when  the  lord  is  an  infant 
under  fourteen,  the  courts  should  be  held 
in  the  name  of  the  socage  guardian  until 
the  infant  b  out  of  ward.  Vide  8  &  4  WilL  4, 
c.  106,  by  which  a  father  is  inheritable  to 
his  ion,  and  qu.  his  right  to  soci^e  guar- 
dianship ? 

(6)  Even  if  the  outlawry  be  for  felony 
or  Dorder,  and  the  grant  be  made  between 
the  awarding  of  the  exigent  and  the  period 
of  attainder :  Co.  Cop.  s.  34,  Tr.  71. 

(c)  If  a  feme  guardian  in  socage  should 
marry,  yet  the  feme  would  continue  guar- 
dian; Osborne  v.  Carden  ^  Joye,  Plow. 
Com.  298  b;  4  Vin.  Abr,  Baron  &  Feme, 
(E.)  pL  4 ;  lb.  (F.)  pi.  8.  But  a  guardian 
in  wcagehaa  an  interest  joined  with  a  trust. 
See  14  Vm.  Ab.  Guardian  &  Ward  (Q.)  pi. 
10,  msTg. ;  and  yet  the  husband  shall  not 
be  gnardian  after  her  death;  'Willis  v, 
Whitewood,  Ow.  46.  It  should  seem  that 
the  guardian  may  grant  copies  in  his  own 
Dtme ;  post,  tit  "  Guardianship." 

{i)  The  courts  of  the  manor  of  old  Paris 
Garden,  Christ  Church,  Surrey,  are  held 
uQder  the  title  of  a  term  of  2000  years,  and 
the  copyholders  are  the  cestui  que  trusts  of 


the  term. 

(e)  The  author  apprehends  that  a  mort- 
gagor in  possession  may  hold  courts,  being 
quasi  tenant  at  will  to  the  mortgagee. 

(/)  Co.  Lit  58  b ;  Co.  Cop.  s.  84 :  Reeve 
V,  Martin  ^  Cooper,  Noy,  41 ;  Delavel  v. 
Clare,  ib.  85;  Shoplaneor  Shopland  v.  Royd- 
ler,  Cro.  Jac.  55,  98  ;  S.  C.  Ow.  115;  S.  C. 
(Sapland  jf  Ridler),  Godb.  148 ;  4  Leo. 
238;  Bedell  o.  Constable,  Vaugb.  182; 
Wade  V,  Baker  4r  Cole,  1  Lord  Raym.  181 ; 
Lord  Norris's  case,  Noy,  106;  Neale  v. 
Jackson,  4  Co.  26, 27 ;  S.  C.  Cro.  Eliz.  894 ; 
Clarke  v.  Pennifather,  4  Co.  28  b;  11  Co* 
18  a ;  Kitch.  166,  167  ;  6  Vin.  Cop.  (G.) ; 
Com.  Dig.  Cop.  (C.  8) ;  2  Roll.  Abr.  41, pi. 
8  ;  2  P.  W.  122 ;  Gilb.  Ten.  189.  It  has, 
however,  been  doubted  whether  a  mere 
tenant  at  will  of  a  manor  could  hold  a 
court  and  grant  copyholds;  but  see  Br. 
tenant  by  copy,  pi.  27,  28,  29. 

(g)  4  Co.  21  b,  in  Brown's  case,  cites  4 
H.  6,  11 ;  21  H.  6,  87 ;  ib.  23  b,  in  Clarke 
0.  Pennifather ;  1  Watk.  on  Cop.  26,  cites 
15  H.  7,  pi.  18,  fol.  10  a;  Gilb.  Ten.  197. 
But  see  Long  v.  Baker,  1  Roll.  Rep.  202. 
Vide  the  case  of  Doe  d.  Burgess  4*  Harrison 
V,  Thompson,  5  Adol.  &  £11.  532 ;  post,  79. 
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vacancy  of  the  see  (A).  So  a  grant  by  a  dowress  (i),  or  by  the  hua- 
band  seised  In  right  of  his  wife  (k),  is  equally  good  to  bind  the  inhe- 
ritance or  other  estate  authorized  by  the  custom ;  but  in  the  latter 
instance  the  wife's  joining  is  essentisd  (/) ;  and  this^  because  it  is  not 
the  husband  alone,  but  both  husband  and  wife  that  are  seised  in  right 
of  the  wife  (w). 

In  SlewU'i  ca8e{n)  it  was  held  that  the  committee  of  a  lunatic 
could  not  grant  a  copyhold,  as  they  had  no  estate,  but  that  the 
lunatic  by  his  steward  (who  was  appointed  by  him  by  deed  before  he 
became  lunatic)  might  grant  according  to  the  custom  of  the  manor ; 
and  although  it  was  in  that  case  ordered  that  the  steward  should  not 
grant  without  the  privity  of  the  committee  and  the  sanction  of  the 
court,  yet  it  would  seem  that  such  grants  would  be  good  in  law. 

The  above  rules  apply  as  well  to  such  estates  as  are  surrendered 
by  the  copyholder,  through  the  medium  of  the  lord,  as  also  to  any 
copyholds  which  may  escheat  (o) ;  and  though  by  relation  the  manor 
is  forfeited  from  a  period  prior  to  the  grant,  yet  the  grant  will  not 
be  impeachable ;  as  if  the  lord  commit  treason  or  felony,  and  after- 
wards, and  before  he  is  attainted,  grant  a  copyhold  estate  held  of  the 
manor,  such  grant  shall  stand  good  (p). 

So  also  if  a  manor  be  granted  to  A.  for  life  on  condition,  and  A, 
before,  or  even  after  the  condition  broken,  but  previous  to  entry  for 
breach  of  the  condition,  grants  out  copyholds,  such  copies  will  be 
good,  as  the  livery  of  seisin  necessary  to  perfect  the  grant  could  only 
be  avoided  by  entry  or  claim  (9).  It  should  seem,  however,  that  the 
holding  of  a  court,  or  any  act  of  ownership  by  the  lessor,  after  con- 
dition broken,  will  be  equivalent  to  an  entry  (r ). 


(h)  4  Co.  22  a;  GUb.  Ten.  198. 

(<)  Braggr  V.  Brooke,  Godb.  185,  pi.  156, 
in  which  it  was  held,  that  the  widow  suing 
for  her  dower,  per  nomen  100  messuages, 
&C.,  had  no  manor  and  could  not  grant. 
And  see  S.  C.  Gouldsb.  87,  pi.  11  s  Ow.  4. 

(k)  4  Co.  28  b ;  8  Co.  68  b. 

(/)  Shoplane  e.  Roydler,  Cro.  Jae.  99; 
Co.  Cop.  s.  84,  Tr.  68. 

For  the  manner  of  holding  a  court,  and 
of  proceeding  for  the  recovery  of  heriots, 
when  the  husband  is  seised  in  right  of  his 
wife.  Tide  1  Ca.&  Op.  216. 

(m)  Dougl.  829;  Tidd's  Pr.  446  ;  2  Chit 
on  Plead.  248.  But  the  lord  cannot  grant 
to  himself;  so  that  where  the  lessee  of  a 
manor  assigned  his  interest  therein  to 
trustees,  but  nevertheless  continued  to  act 
as  lord,  and,  among  other  grants,  made  a 
grant  to  himself,  it  was  held  that  such 
grant  could  not  be  considered  as  made  by 


the  trustees,  and  was  therefore  void.  Dean 
4-  Chapter  of  Christ  Church  p.  The  Duke 
of  Buckingham,  10  Jar.,  N.  8.  749 ;  17  C. 
B.  (N.  S.)  89. 

(«)  Ley,  47,  48 ;  and  see  Knipe  vi  Pal- 
mer, 2  WUs.  181 ;  6  Via.  Cop.  (G.)  pi.  15; 
ante,  p.  48. 

(o)  Vide  Covert's  ease,  Cro.  Bliz.  754, 
which  was  a  grant  of  escheated  oopyMds 
during  the  time  the  temporalitieB  were  in 
the  Queen*s  hands  by  the  vacancy  of  a  see. 

(p)  Co.  Cop.  s.  84,  Tr.  70,  71 ;  1  Watk. 
on  Cop.  27i  28. 

{q)  Earl  of  Arundel's  case,  Dy.  842  h; 
S.  C.  Jenk.  Cent.  242,  ca.  26 ;  S.  C.  BendL 
&  Dal.  290;  S.  C.  4  Co.  24  a;  Co.  Cop. 
8.  84,  Tr.  70,  74,  75. 

A  grant  by  the  feoifee  of  an  infant  could 
not  have  been  defeated  by  the  subsequent 
entry  of  the  infant ;  Co.  Cop.  •.  84,  Tr.  75. 

(r)  Calth.Read.88. 
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And  again^  if  a  man  marry  a  feme  eeignioress  under  the  age  of 
coDBent^  and  afterwards  she  should  disagree^  though  the  marriage  be 
Toid  ab  initio,  yet  grants  made  of  copyholds  before  disagreement 
are  good  {s). 

It  is  quite  clear  that,  upon  a  regrant  of  copyholds,  the  lord  cannot 
diminifth  the  ancient  rent  and  services  (0«  Yet  in  Smith  y.  Mey- 
nard  {u),  it  was  said  by  Ley,  C.  J.,  that  when  copyhold  landa  come 
into  the  hands  of  the  lord  by  escheat  or  forfeiture,  he  may  r^prant  by 
copy,  rendering  a  greater  rent:  and  Kitch.  (v),  after  stating  that  a 
leasee  for  years  of  a  manor  may  grant  copyholds  for  lives,  adds,  "  but 
"  Boch  a  termor  of  a  manor  cannot  let  a  copyhold,  reserving  less  rent 
'^  than  the  ancient  rent,  but  ought  to  reserve  the  ancient  rent,  or 
'' mare,  4  U.  r  (x). 

But  we  read  in  the  Commentaries  of  Mr.  J.  Blackstone  {y),  **  in 
^'admittances,  even  upon  a  voluntary  grant  from  the  lord,  when 
*^  copyhold  lands  have  escheated  or  reverted  to  him,  the  lord  is  con- 
'^  sideied  as  an  instrumenL  For  though  it  is  in  his  power  to  keep 
''  the  lands  in  his  own  hands,  or  to  dispose  of  them  at  his  pleasure, 
'^  by  granting  an  absolute  fee  simple,  a  freehold,  or  a  chattel  interest 
'^  therein,  and  quite  to  change  their  nature  &om  copyhold  to  socage 
"  tenure,  so  that  he  may  well  be  reputed  their  absolute  owner  and 
^*  lord,  yet  if  he  will  still  continue  to  dispose  of  them  as  copyhold,  he 
^  is  bound  to  observe  the  ancient  custom  precisely  in  every  point,  and 
'^  can  neither  in  tenure  nor  estate  introduce  any  kind  of  alteration  (z) ; 


(#)  Co.  Cop.  8.  84,  Tr.  70,  71. 

(0  Harris  v.  Jay,  4  Co.  80  a ;  S.  C.  Cro. 
Eliz.  699,  700;  Clarke  v,  Pennifother,  4 
Co.  28  b ;  Paafioo  9.  Mamie,  Het  6 ;  and 
seeKitcb.  167. 

(s)  2  KcL  Rep.  286. 

(«)  Page  167. 

(«)  And  it  is  clear  tbat  if  upon  a  sar- 
lender,  with  the  reservation  of  a  rent,  the 
lord  reservetb  a  greater  rent,  then  is  the  re* 
serration  void  only  for  the  surplusage,  and 
the  admittance  so  far  good  as  it  accords 
with  the  surrender  ;  Co.  Cop.  s.  41,  Tr.  98. 

(y)  Vol.  2,  p.  870. 

(s)  And  see  also  for  this,  Co.  Cop.  s.  41, 
Tr.  90.  Coke  in  the  same  section  says, 
"  If  the  lord  fail  in  reserving  terum  et  anti- 
qmm  reddiium,  as  if  he  reservetb  10«.  where 
the  nsua]  rent  customably  reserved  is  20#., 
this  may  be  a  means  to  avoid  the  admittance. 
And  the  law  is  very  strict  in  this  point  of 
KMTfation ;  for  though  the  ancient  accus- 
temable  rent  be  reserved  aocording  to  the 
qaantity,  yet  if  the  quality  of  the  rent  be 


altered,  the  heir  may  avoid  this  grant.  For 
if  the  ancient  rent  from  time  to  time  hath 
been  20#.  in  gold,  and  the  lord  reservetb  it 
in  silver,  this  variance  of  the  quality  of  the 
rent  is  in  force  to  destroy  the  grant.  So  if 
the  ancient  rent  hath  been  accustomably 
paid  at  four  feasts  in  the  year,  and  the  lord 
reservetb  it  at  two  feasts." 

In  accordance  with  the  above  doctrine, 
where  the  lord  of  a  manor,  of  which  copy- 
holds were  held  for  lives,  granted  a  garden 
for  three  lives  (which  garden  had  been  for- 
merly part  of  a  copyhold  tenement,  but  had 
been  excepted  out  of  some  prior  grants), 
reserving  not  the  ancient  rent  for  the  whole 
tenement,  nor  any  apportioned  part  of  such 
rent,  but  an  entirely  new  rent  of  2«.,  and 
the  circumstances  stated  in  the  case  were 
not  such  as  to  warrant  the  court  in  finding 
a  special  custom  in  support  of  the  grant,  it 
was  held  to  be  void  against  the  succeeding 
lord ;  Doe  d,  Rayer  s.  Strickland,  2  Q.  B. 
Rep.  792. 
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^^  for  that  were  to  create  a  new  copyhold :  wherefore  in  this  respect 
"  the  law  accounts  him  custom's  instrument.  For  if  a  copyhold  for 
^^  life  &Ils  into  the  lord's  hands  by  the  tenant's  death,  though  the 

lord  may  destroy  the  tenure  and  en&anchise  the  land,  yet  if  he 

grants  it  out  again  by  copy,  he  can  neither  add  to  nor  diminish 
*^  the  ancient  rent,  nor  make  any  the  minutest  variation  in  o<iier 
"  respects.** 

It  has  been  doubted  whether  the  lord  may  regrant  out  copyholds 
which  come  to  his  hands  by  escheat  or  forfeiture,  or  by  purchase,  in 
separate  parcels,  at  apportioned  rents  (a) ;  but  the  author  is  appie- 
hensive  that  this  disability  can  only  apply  to  a  lord  having  a  limited 
interest  in  the  manor,  in  analogy  to  cases  of  reservation  of  rent  in 
leases  by  ecclesiastical  bodies  and  tenants  in  tail;  and  even  as  to  a 
lord  pro  tempore,  his  regrant  at  an  apportioned  rent  would  be  binding 
on  him,  the  author  conceives,  and  avoidable  only  by  the  remainder- 
man (6).  When  the  lord  is  seised  in  fee,  it  should  seem  that  he  is  as 
capable  of  apportioning  the  rent  on  a  regrant  of  copyholds,  as  in  the 
case  of  freehold  lands  held  by  an  ancient  quit  rent,  the  effect  of  such 
apportionment  being  a  release  and  extinguishment  of  the  residue  of 
the  rent  as  to  the  particular  lands  regranted  (c) ;  and  this  conclusion 
is  fitvoured  by  the  rule,  that  coparceners,  because  they  take  by  act 
of  law,  may  regrant  copyholds  that  escheat,  at  an  apportioned  rent(d); 
and  by  the  settled  doctrine  that  a  rent  service  shall  not  be  extinct  by 
the  lord's  purchase  of  part  of  the  tenancy,  but  shall  be  appor- 
tioned (e). 

If  lands  grantable  in  fee  escheat,  the  lord  may  grant  them  out 
again  by  copy  for  life  only,  and  may  regrant  them  after  the  death  of 
the  copyholder  for  life ;  or  he  may  grant  the  reversion  by  copy  to 
another  (/). 

It  has  been  said  that  a  lord  who  has  a  limited  interest  in  the  manor 
cannot  grant  a  copyhold  in  reversion  without  a  special  custom  (^); 


(a)  Co.  Cop.  8.  41,  Tr.  91,  where  he  says 
"So  if  two  copyholds  escheat  to  the  lord, 
t)ie  one  of  which  hath  heen  usually  de- 
mised for  20s.  rent,  the  other  for  10«.  rent, 
and  he  granteth  them  both  by  one  copy  for 
one  rent  of  80<.,  this  is  not  good;  and  so  if 
a  copyhold  of  three  acres  escheats,  which 
hath  ever  been  granted  for  St.  rent,  and  the 
lord  granteth  one  acre,  and  resenreth  pro 
rata  If.  rent,  verut  et  antiquu*  redditut  is 
not  reserved.  But  if  a  copyhold  of  six 
acres,  which  hath  ever  been  demised  for  6t, 
rent,  escheated  to  two  copartners,  and  one 
granteth  three  acres,  reserving  St.  pro  ro^o, 
this  is  a  perfect  reserving."  And  see  Gilb. 
Ten.  200;   Lord  Moun^oy's  case,  5  Co. 


8  b ;  2  Bl.  Com.  870 ;  i  Watk.  on  Cop. 
282. 
(6)  See  GUb.  Ten.  200. 

(c)  See  Kitch.  170,  who  says,  thatarent 
of  a  copyholder  may  be  apportioned  as  well 
as  another  rent;  Doe  4*  Huntingdon,  4 
East,  271,  289. 

(d)  See  5  Co.  5  a,  &  b. 
(«)  Co.  Lit.  88.222,228. 

(/)  Kempe  ^  Carter's  case,  1  Leo.  56. 

{g)  March's  R«p.  6,  pi.  18;  and  see 
Gilb.  Ten.  204,  205 ;  Lord  Oxford's  case. 
Mo.  95,  pi.  286 ;  Co.  Cop.  s.  84,  Tr.  74 ; 
Plimpton  0.  Dobynet,  Gouldsb.  102,  pi.  8 ; 
1  Leo.  158;  8  Leo.  226,  pi.  808;  Godb. 
140 ;  6  Vin.  Cop.  p.  8,  pi.  I,  and  marg. 
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this  dictum  is  controyerted  by  Mr.  Watkins,  who  nevertlieless  thinks 
a  custom  to  restrain  a  tenant  for  life  or  years  from  so  granting  might 
be  good  (A)y  of  which  the  author  apprehends  there  can  be  no  doubt ; 
but,  even  when  there  is  no  such  custom,  he  agrees  with  Mr.  Watkins, 
that  the  tenant  of  a  limited  interest  in  a  manor  may  grant  in  rever- 
sion,  so  as  not  to  exceed,  with  the  existing  copyhold  interest,  the 
quantity  of  estate  authorized  by  the  custom  (i),  and  that  such  grant 
win  be  good,  although  the  estate  created  by  it  does  not  £sdl  into  pos- 
session before  the  determination  of  the  interest  of  the  grantor ;  for  it 
is  only  a  grant  of  a  portion  of  a  greater  interest,  which  the  custom 
authorizes  to  be  granted  by  the  lord  pro  tempore,  of  whatever  nature 
his  estate  may  be  (k) :  but  see  Gay  v.  Kay  (/),  in  which  the  custom 
seems  to  have  influenced  the  court  in  deciding  that  a  dowress  might 
grant  for  lives  in  reversion.  In  that  case  it  was  said  by  Popham, 
that  the  tenant  of  a  particular  estate  cannot  grant  a  copyhold  by 
parcels,  nor  demise  part  and  retain  the  residue ;  and,  therefore,  that 
if  a  feme  be  endowed  of  several  copyhold  tenements,  she  cannot  grant 
part  of  them  by  copy  in  possession  or  reversion  (m). 

It  is  supposed  that  if  there  be  two  joint  tenants  of  a  manor,  and 
a  copyhold  escheats,  one  of  them  may  grant  the  entirety  of  this  copy- 
hold, each  being  seised  per  mie  et  per  tout  (n) ;  yet  this  power  has 
been  doubted  (o). 

But  whatever  estate  the  lord  may  have  in  the  manor,  he  must  be 
legitimus  dominus  pro  tempore,  and  be  seised  in  possession,  or  at  least 
must  derive  his  power  from  a  person  who  is  the  lord  pro  tempore : 
therefore  a  grant  of  copyholds,  or  a  feofiment  of  the  manor  to  a 
Btranger  by  a  disseisor  or  his  heir,  will  not  bind  the  disseisee,  but 


(h)  Vol  I,  on  Cop.  40,  cite*  Gilb.  Ten. 
S22;  Com.  Dig.  Cop.  (C.  12.)  Vide  also 
Carew's  case.  Mo.  147,  pi.  292 ;  6  Vin.  Cop. 
G.  pi.  9,  and  note ;  Djer,  343. 

(t)  See  Sapland  f  Bidler,  infra. 

(fc)  Vide  Shoplane  v.  Roydler  (or  Shop- 
land  o.  Rider)  Cro.  Jac.  99 ;  Ow.  115;  S.  C. 
(Sapland  if  Ridler),  Godb.  143;  2  Roll. 
Alv.  41  (Q.),  pi.  3;  2  P.  W.  122,  in  the 
can  of  Lord  C.  J.  Byre  v.  The  Countess  of 
Shaftesbury.  And  in  Davies  «.  Fortescue, 
HetL  54,  it  was  said,  that  if  a  man  be  seised 
of  a  manor  whereof  there  are  divers  copy- 
holders admittable  for  life  or  for  years,  and 
he  leaseth  the  manor  to  another  for  term  of 
life,  the  lessor  [lessee]  may  makb  a  demise 
bjeopy  in  reversion  to  commence  after  the 
death  of  the  first  copyholders,  and  that  is 
good  enough,  but  tlie  custom  of  some 
nanors  is  to  the  contrary,  and  that  is  al- 


lowed. The  principle  that  grants  made  by 
a  lord,  though  having  a  limited  interest 
only  in  the  manor,  will  be  good  if  in  con- 
formity with  the  custom,  though  the  estate 
created  may  endure  beyond  the  grantor's 
life,  was  recognized  in  the  recent  case  of 
Doe  d.  Raycr  v.  Strickland,  2  Q.  B.  Rep. 
792. 

(/)  Cro.  Elix.  661. 

(m)  Mr.  Watkins,  in  noticing  this  dic- 
tum, adds  a  quaere,  1  Watk.  25,  n.  (n) ;  see 
ib.  47»  n.  (c),  where  the  quaere  is  not  re- 
peated. 

(n)  Co.  Cop.  s.  84,  Tr.  76.  And  see  1 
Watk.  on  Cop.  26. 

(o)  Lancaster  «•  Lucaa,  1  Leo.  284 ;  2  Bl. 
Com.  183. 

Tenants  in  common  must  join  in  con- 
vening a  court;  Hurlestone's  case,  Dyer^ 
377  a,  marg. 
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may  be  avoided  by  him  upon  his  recoveiy  or  entry  (p).  And  grants 
of  copyholds  by  a  tenant  in  tail  after  discontinuance,  and  by  the 
feoffee  of  a  man  seised  in  right  of  his  wife,  might,  after  the  death  of 
the  grantor,  have  been  avoided  by  the  heir  recovering  in  a  finmedon 
in  the  descender,  and  by  the  feme  upon  her  entry,  or  recovery  in  a 
cui  in  vitd  (q).  And  so  again  is  the  law  upon  grants,  made  by  the 
heir  after  death  of  the  ancestor,  of  lands  whereof  the  widow  is 
endowed,  which  may  be  avoided  by  her  (r) ;  and  also  upon  grants 
by  copy  made  by  an  abator  or  intruder  («) ;  or  by  a  tenant  at  suGfer- 
ance  (f),  as  by  a  grantee  pttr  autre  vie  continuing  after  the  death  of 
the  cestui  que  vie,  or  by  the  lessee  for  years  of  a  tenant  for  life,  who 
dies,  or  by  the  lessee /or  years  of  a  manor,  after  breach  of  a  condi- 
tion annexed  to  his  estate,  and  before  entry  of  the  lessor  (u) ;  and  also 
upon  grants  made  aft;er  an  alienatian  in  mortmain,  and  before  the 
lord  paramount  has  entered  for  a  forfeiture ;  or  by  a  parson  (a  manor 
being  parcel  of  his  glebe)  made  afi^er  institution  and  before  induction ; 
for,  as  to  the  temporalities,  he  is  not  complete  parson  before  induc- 
tion, though  it  is  otherwise  as  to  the  spiritualities  (x). 

And  if  the  lord  of  a  manor,  seised  in  fee  simple,  by  his  will  direct 
that  his  executors  shall  grant  copyhold  estates  according  to  the  ens- 
tom  of  the  manor  for  the  payment  of  his  debts,  &c.,  and  they  make 
voluntary  grants  accordingly,  these  grants  are  good,  although  they 
have  no  interest  whatever  in  the  manor  (y) ;  but  such  grants,  the 
author  apprehends,  would  not  be  good  as  against  the  dower  of  the 
wife  of  the  lord  {z). 

Under  a  grant  of  copyholds  in  possession,  the  grantee  may  enter 
immediately,  without  any  formal  admittance,  although  his  estate, 
strictly  speaking,  is  not  derived  out  of  the  lord's  interest  (a) ;  and  a 
grantee  for  life  in  reversion  may  also  enter  upon  ^ke  determination  of 
the  prior  estate,  and  bring  an  ejectment  without  admittance  (ft). 

The  admittance  to  a  copyhold  estate  pursuant  to  a  surrender  is 
distinguishable  from  a  voluntary  grant ;  and  as  no  interest  whatever 
passes  to  the  lord  by  the  surrender,  so  the  surrenderee  has  no  l^al 


(p)  Kitch.  167  ;  Ce.  Cop.  i.  84,  Tr.  72, 
7S I  Co.  Lit.  M  b  ;  Dilloo  v,  Praino,  Poph. 
71. 

(f)  Chudleigh't  case,  I  Co.  140  b; 
French's  case,  4  Co.  81 1  Co.  Cop.  s.  34  ; 
Tr.  73,74;  Co.  Lit.  58  b;  Kitcb.  167,  173; 
Dillon  V.  Fraine,  sup. 

(r)  Note  6  to  Co.  hit.  Mb;  Co.  Cop. 
8. 84,  Tr.  71. 

(t)  Co.  Lit  68  b. 

(/)  Rous  4  Artois,  2  Leo.  46 ;  S.  C. 
Ow.  28  ;  S.  C.  Mo.  286  ;  S.  C.  4  Co.  24  a  ; 


Co.  Cop.  8.  84,  Tr.  74. 

(«)  Co.  Cop.  s.  84,  Tr.  74 ;  contra,  upon 
grants  b j  the  lessee  frr  U/e  of  a  manor, 
ante,  p.  74. 

(«)  Co.  Cop.  s.  34,  TV.  74,  76. 

(y)  Co.  Lit.  68  b ;  Co.  Cop.  s.  84,  Tr.  72, 
73. 

(s)  Dyer,  261  a ;  supra,  n.  (r). 

(a)  Swayne*s  case,  8  Co.  63  b ;  Co.  Cop. 
S.34,  Tr.6d. 

(b)  Roe  V.  Loveless,  2  Bam.  ft  Aid. 
463. 
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title  nntil  the  lord's  aoceptance  of  him  is  signified  by  admittance  (c) ; 
and  as  an  admittance  is  purely  a  ministerial  act,  so  admittances 
made  by  disseisors,  abators,  intruders,  tenants  at  sufferance,  a  deyisee 
whose  estate  is  afterwards  avoided,  or  others  haying  defeasible  titles, 
are  good  (d)^ 

So  also  aa  to  an  admittance  by  ihe  heir  before  assignment  of 
dower  (e),  or  by  a  newly  appointed  bishop  during  the  vacancy  of  the 
«ee(/). 

And  if  the  lord,  having  a  particular  or  defeasible  interest  in  the 
manor,  die  after  taking  the  siurrender,  the  lord  in  remainder  shall  be 
compelled  to  admit  the  surrenderee  (jp). 

The  disr^ard  which  the  law  has  to  the  extent  of  the  lord's  estate, 
being  confined  to  such  acts  as  are  done  by  him  secundum  eonsue^ 
(tttfinm  numerii,  and  which  do  not  arise  out  of  his  interest  in  the 
manor,  it  follows,  that  if  a  tenant  ior  life  of  a  manor  grant  a  lioence 
to  a  copyholder  to  alien  or  demise,  and  die,  the  licence  will  cease;  for 
it  only  operates  as  a  waiver  of  the  right  of  the  lord,  who  cannot  grant 
a  dispensation  &r  a  longer  term  in  the  tenancy  than  he  has  in  the 
seigniory  (A) :  and,  a  fortiori,  a  contract  or  agreement  for  a  licenoe, 
made  by  a  person  having  a  life  estate  only,  or  other  particular  interest 
in  the  manor^  -will  not  bind  the  lord  in  remainder  (!*)• 

The  lord  of  a  manor  is  chancellor,  in  his  own  court  (k).  In  a  case 
in  6  Eliz.  (/),  where  the  question  was,  whether  a  judgment  on  default 
npon  a  plaint  in  the  nature  of  a  writ  of  entry  in  the  post,  given  in  a 
court  held  at  night,  was  good.  Dyer,  Welch  and  Benlowe  held  the 
judgment  good,  Dyer  saying,  that  *^  if  it  were  erroneous  he  could 
have  no  remedy  by  writ  of  faiae  judgment,  nor  otherwise,  but  only 


(e)  Co.  Lit.  60  a. 

(d)  Kitcb.  167  ;  Chvdleigh's  case,  1  Co. 
140  b;  S.  C.  (called  Dillon  f  Fraine), 
Poph.  71 ;  4  Co.  24  a ;  Moore  ^  Pitt,  1 
Vent  859 ;  Roua  4"  Artois,  Owen,  28 ;  8. 
C  2  Leo.  46, 47,  cites  Stowley's  caie,  Mow 
286,287. 

(e)  Boiis  ^  Artois,  Mo.  287. 

(/)  Ante,  pp.  78,  74.  In  Doe  d.  Bar- 
gcM  4*  Harriion  «.  Tfaompaon,  6  Adol. 
a  £1.  682,  8.  C.  1  Ner.  &  P.  215,  it  was 
decided,  that  an  admittance  at  a  court  beld 
during  tbe  vacancy  of  the  see,  before  any 
paot  of  the  temporalities  to  the  new  bishop, 
and  before  he  had  been  confirmed,  but  in  his 
name^  was  good. 

{g)  Co.  Lit.  59  b^  cites  Earl  of  Amndel's 
case,  17  Eliz. 

{k)  MunifiM  V.  Baker,  1  Keb.  25,  26; 
Petty  V.  Evans  or  Pettis  ^  Debbans,  2 


BrownL  40  ;  1  Roll.  Abr.  511  (K.)  ;  6  Vin. 
Cop.  (I.  d.);  Giib.  Ten.  208.  299. 

(0  See  Awbry  e.  Keen,  1  Vern.  472. 

(k)  Co.  Cop.  s.  44,  Tr.  100.  This  un- 
doubted maxim  strengthens  the  more  ge- 
neral opinion  that  the  lord  may  hold  his 
own  customary  courts ;  post,  p.  98.  And 
the  author  submits,  that  the  86th  section 
of  the  Commutation  and  Enfranchisement 
Act  (4  &  5  Vict  c.  96)i  authorizing  the 
lord  (or  steward)  to  hold  customary  courts 
without  the  presence  of  homages,  is  de- 
claratory of  that  rule  of  law. 

(/)  Mo.  69;  Ca.  185;  S.  C.  Ow. 
68;  And  see  Kitch.  162;  14  H.  4,  84; 
Winter  ^  Jeringham,  Dy.  251  b,  pi.  92. 
Vide  also  6  Vin.  Court  (G),  pi.  10 ;  Brown's 
case,  4  Co.  21  b ;  Shaw  ^  Thomson,  ib. 
80  b. 
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by  way  of  petition  to  the  lord ;  and  he  ought  in  such  a  case  to  do 
right  to  the  parties  according  to  conscience^  for  he  hath  power  as  a 
chancellor  within  his  own  court." 

And  where  a  copyholder  surrendered  to  the  use  of  A.  upon  trust 
to  levy  certain  monies^  and  afterwards  to  surrender  to  the  use  of  JB , 
and  the  monies  were  levied,  and  A.  refiised  to  surrender :  B.  exhi- 
bited a  bill  in  the  lord's  court  against  A.y  who  was  decreed  to  sur- 
render, which  he  still  refused  to  do ;  and  the  Court  of  King's  Bench 
held,  that  the  lord  might  seize,  and  admit  6.  (m). 

If  a  copyhold  escheat,  or  be  forfeited,  or  become  extinguished  by 
unity  with  the  manor  (for  it  is  not  material  whether  the  copyhold 
comes  to  the  lord,  or  the  manor  to  the  copyholder),  and  the  lord 
make  a  lease,  or  a  feoffinent  in  fee  (though  on  condition,  and  after- 
wards enter  for  the  condition  broken),  or  any  other  common  law 
assurance ;  or  if  the  land  be  actually  extended  upon  a  statute  or  re- 
cognizance acknowledged  by  the  lord,  or  be  assigned  to  his  wife  in 
a  writ  of  dower,  the  custom  (as  the  author  has  akeady  shown  (n) ),  is 
destroyed,  and  the  land  cannot  afterwards  be  granted  by  copy,  be- 
cause during  such  estate  it  was  not  demised  or  demisable  by  copy  of 
.  court  roll :  but  if  the  lord  keep  the  land  in  hand,  or  let  it  at  will,  he, 
or  his  heirs  or  alienee,  may  regrant  at  pleasure  (o) ;  and  the  grantee 
will  hold  discharged  of  the  dower  of  the  wife  of  the  lord,  and  of  any 
statute  or  recognizance  executed  by  him  (p). 

But  a  lease  by  the  king  of  an  escheated  copyhold  is  an  exception 
to  the  rule  that  a  common  law  assurance  prevents  a  regrant  {q). 

And  the  act  of  the  tenant  for  life  or  years  of  the  manor  will  not 

affect  the  copyhold  interest  so  as  to  prejudice  the  person  in  remainder; 

therefore,  when  in  such  a  case  the  particular  tenant  creates  a  common 

law  interest  or  a  charge  to  affect  the  land,  such  interest  or  charge  is 

.  not  good  against  the  estate  of  the  remainder-man  (r). 


(m)  1  Leo.  2»  pi.  2. 

(fi)  Ante,  pp.  12,28. 

(o)  Ante,  p.  12 ;  poet,  tit  «  Fwfeiture," 
"  ExtinguiahmenL" 

(p)  Swayne's  case,  8  Co.  68  b ;  S.  C. 
Mo.  811,  812;  4  Co.  24  a;  Co.  Cop.  a.  34, 
Tr.  71 ;  Podger'a  case,  9  Co.  107 :  Sammer 
i  Force,  2  Brownl.  208  ;  Cham  4*  Dover, 
1  Leo.  16;  Earl  of  Westmoreland' a  case, 
3  Leo.  59 ;  Sands  ^  Hempston,  2  Leo.  109. 
And  see  Sneyd  o.  Sneyd,  1  Atk.  442.  Sed 
Tide  Walton's  case,  Dy.  270  b;  Mo.  94, 
pi.  283 ;  1  Leo.  4.  In  the  above  case  of 
Sammer  4r  Force,  Coke,  C.  J.  said,  "  that 
if  a  copyholder  be  of  twenty  acres,  and 
the  lord  grants  rent  out  of  those  twenty 


acres,  in  the  tenure  and  occupation  of  the 
copyholder  (and  name  him),  there  if  this 
copyhold  escheat,  and  be  granted  again, 
the  copyholder  shall  hold  it  chaiiged,  for 
this  is  now  chaiged  by  express  worda." 

(q)  Ante,  p.  12,  n.  (t).  And  the  rule, 
that  an  exception  of  the  Court  Baron  in  a 
gnnt  of  the  manor  is  void,  doea  not  apply 
to  a  grant  by  the  king. 

Exception  of  courts  and  perquiaitea,  is 
good  as  to  the  perquisites,  though  bad  as 
to  the  courts;  Brown  v.  Goldsmith,  Mo. 
870;  S.  C.  1  Brownl.  175;  Wheeler  v. 
Twogood,  1  Leo.  118. 

(r)  Ante,  p.  18;  post,  title  "Extin- 
guishment." 


CH.  III.] 


OF  THE  LORD  OF  THE  MANOR. 


81 


If  the  lord  grant  by  copy^  to  hold  for  the  lives  of  others  and  the 
longest  liver  of  them  successivdyy  it  will  not  give  any  estate  to  the 
cestui  que  vies  («)>  unless  there  be  a  special  custom  in  favor  of  such  a 
constmction  (0 :  not  even  if  the  grant  contain  words  of  admittance  of 
the  cestui  que  vies  («). 

A  grant  by  the  lord  to  the  father  and  son,  there  being  but  one  son, 
is  good ;  but  if  more  than  one  son,  it  is  void  for  uncertainty  (x). 

It  is  sufficient  to  create  an  estate,  if  the  person  intended  to  take  is 
named  in  the  habendum  of  a  copy,  though  not  in  the  grant,  for  in  many 
manors  it  is  customary  to  insert  the  words  of  grant  and  limitation  in 
the  habendum  only  {y). 

As  the  greater  estate  includes  the  less,  where  the  custom  warrants 
a  grant  in  fee  simple,  the  lord  may  grant  to  one  and  the  heirs  of  his 
body  for  life,  for  years,  or  any  other  estate  {z)  :  and  under  a  custom 
to  grant  for  three  lives,  a  grant  for  the  lives  of  two,  or  for  the  life  ot 
one  only,  will  be  good  (a). 

By  the  same  rule,  under  a  custom  to  grant  to  three  persons,  Aoien- 
dxm  to  them  successively  sicut  nominantur  and  not  aliter,  the  lord 
may  grant  to  A.  and  his  assigns  for  his  own  life  and  the  lives  of  two 
others  (&) :  so,  under  a  custom  to  grant  for  life,  he  may  grant  durante 
riduitate  (c) ;  but  not  e  converso,  as  an  estate  for  life  is  greater  than 
an  estate  during  widowhood ;  and  a  grant  for  a  greater  estate  than  is 
prescribed  by  the  custom  would  be  void  {d). 

A  custom  to  grant  in  fee,  or  for  life  solummodo,  will  authorize  a 
grant  to  ^.  for  life,  with  remainder  to  JB.  and  the  heirs  of  his  body  (e). 

Again,  the  words  sequels  in  rights  sibi  et  suis,  or  sibi  et  assign 
natis  (/),  or  Aim  and  his,  for  a  term  of  [300]  years  or  mare  (^),  may 


(«)  Right  d.  Dean  and  Chapter  of  Weill 
9.  Bawden  et  al.,  8  Eait,  260. 

(0  Doe  4"  Goddard,  1  Barn.  &  Creta. 
528 ;  ante,  pp.  21,  42. 

(a)  Right  4"  Bawden,  supra*  Where 
Mich  a  cnatom  was  found  to  exist  in  respect 
of  a  copyhold  tenement,  and  the  reversion  of 
the  tenement  was  sold  and  so  severed  from 
the  manor,  and  the  first  life  in  the  copy 
surrendered  the  tenement  hy  a  common 
law  assoranoe  to  the  purchaser  of  the  re- 
version, the  surrender  was  held  to  have 
been  properly  made.  Phillips  v.  Ball,  6 
Jur.,  N.  S.  48. 

(x)  Cob  V.  Batterson,  Cro.  Jac.  874. 

(y)  Brooks  «.  Brooks  4-  Wright,  Cro. 
Jac.  434;  S.  C.  Poph.  125;  and  see  Roe 
V.  Loveless,  2  Bam.  &  Aid.  454. 

(t)  Co.  Lit.  52  b ;  Co.  Cop.  s.  ZZ,  Tr. 

S. 


65  ;  Gravenor  ^  Ted,  4  Co.  28  a ;  Stanton 
V.  Barnes,  Cro.  Eliz.  878;  Kempe  f  Carter, 
1  Leo.  56;  and  see  Doyle  f  Wood,  Cro. 
Eliz.  431 ;  S.  C.  Mo.  859. 

(a)  2  Lord  Raym.  995,  999 ;  Yen  ^ 
Howell,!  Roll.  Abr.  511. 

(6)  Smartle  v.  Penhallow,  1  Salk.  188; 
8.  C.  8  Salk.  181 ;  S.  C.  2  Lord  Raym. 
999 ;  S.  C.  6  Mod.  66. 

(e)  Down  v.  Hopkins,  4  Co.  29  b;  S.  C. 
Cro.  Eliz.  828 ;  Smartle  «.  Penhallow,  sup. ; 
Co.  Cop.  s.  ZS,  Tr.  65. 

(d)  Co.  Cop.  s.  41,  Tr.  90;  ib.  s.  S8, 
Tr.  65. 

(e)  Stanton  v.  Barnes,  sup. 

(/)  Bunting  o.  Lepingwell,  4  Co.  29  b  ; 
1  Watk.  on  Cop.  109. 

{g)  This  custom  exists  in  Warwickshire 
and  other  parts  of  England. 

Q 
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by  custom  create  an  inheritance.  And  so  alsoj  bj  custom,  the  woids 
him  and  his  may  create  an  estate  for  life  only  (A). 

In  the  manor  of  Inkberrow  in  Worcestershire,  the  grant  is  to  ^^  him 
and  hisy-  which  by  the  custom  creates  an  estate  for  the  term  of  the 
life  of  the  grantee,  and  the  life  of  any  wife  he  may  leave  at  his  death, 
and  the  life  of  his  eldest  son ;  and  for  want  of  a  son,  his  eldest 
daughter  living  at  the  decease  of  the  survivor  of  the  grantee  and  his 
wife,  and  twelve  calendar  months  after  the  death  of  such  eldest  son 
or  daughter,  usually  denominated  the  dead  man's  year.  And  in  that 
manor  there  are  also  copyholds  for  lives. 

There  are  in  many  manors  both  copyholds  of  inheritance  and  £>r 
lives  (t),  and  such  a  custom  is  good ;  but  a  grant  of  the  latter  for 
lives,  with  a  remainder  in  fee,  would  be  void  as  to  the  remainder  (&)• 

It  may  here  be  proper  to  take  some  notice  of  the  doctrine  of  escheat. 
The  case  of  Surgess&  Wheate{l),  if  well  decided  (m),  is  an  authority, 
that  if  a  man  has  got  the  legal  estate,  a  court  of  equity  will  not  take 
it  from  him,  except  for  some  person  who  claims  an  interest  in  the 
land  by  descent,  devise  or  purchase  (n) ;  and  therefore  it  should  seem 
that  equity  will  not  interpose  between  the  lord  and  a  trustee,  when 
the  cestui  que  trust  of  copyholds  dies  without  keirs^  unless,  perhaps, 
where  the  lord  partakes  of  the  trusts  by  having  recorded  them  upon 
the  manor  rolls  (o). 


, ,        A        In  a  case  where  the  cestui  que  trust  died  without  heirs,  equity  refused 


^  I4  t*i  s/J  tZLf 


to  assist  the  heir  of  the  trustee,  who  desired  to  perfect  his  legal  estate 
by  admission  {p) ;  but  the  Court  of  B.  i2.,  under  the  same  title, 
granted  a  mandamus  to  compel  the  lord  to  admit  the  heir>  in  order  to 
enable  him  to  try  his  right  (7). 

It  is  quite  certain  that  if  lands  escheat,  the  lord  shall  have  them 
discharged  of  any  trusts  to  which  he  is  not  privy  (r) ;  and  equally  so^ 
that  the  lord  will  be  bound  by  any  condition  or  trust  which  he  may 
consent  to  record,  and  therefore  that  a  cestui  que  trust  would,  in  a 
case  where  the  trusts  had  been  entered  upon  the  court  rolls,  be  re- 


(A)  Hide  «.  Welsh,  Choice  Ch.  Ca.  I^ ; 
1  Watk.  on  Cop.  109,  n. 

(1)  Kitch.  170;  Kempe  4- Carter,  1  Leo. 
56.  The  Episcopal  and  Capitular  Estates 
Act,  17  ft  18  Vict.  c.  116,  s.  5,  has  reference 
to  the  right  of  renewal  of  copyholds  for 
lives.    . 

{k)  Kitch.  170. 

(/)  1  Sir  W.  BI.  167 ;  S.  C.  1  Eden,  177. 

(m)  In  the  case  of  Middleton  o.  Spicer, 
1  Bro.  C.  C.  204,  Lord  Thurlow,  C,  said 
that  Burgess  if  Wheate  was  determined 
upon  divided  opinions,  and  opinions  which 


continued  to  be  divided,  of  very  learned 
men  ;  and  see  the  notes  to  the  report  in  1 
Eden ;  vide  also  Walker  «.  Deane,  2  Ves. 
jua  170,277;  Belt's  Supp.  to  Vea.  seik 
348,  349. 

<«)  8  Ves.  757. 

(0)  Post,  tit, ''  Trust  Estates." 

(p)  Williams  0.  Lord  Lonsdale,  3  Vea. 
752,  754. 

{q)  Rex  r.  Coggan,  6  East,  431 1  S.  C. 
2  Smith,  418. 

(r)  Burgess  (^  Wheate,  ubi  sup.;  post, 
tit.  "  Trust  Estates,"  "  Forfeiture/' 
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liered  in  equity  against  the  lord^  claiming  by  escheat  on  the  death  of 
the  trustee  without  heirs. 

In  no  case^  indeed,  can  the  lord  claim  against  his  own  voluntary 
grant,  or  his  admittance  under  a  surrender  or  any  other  existing 
title  (#) ;  so,  in  The  King  y.  The  Inhabitants  of  Haddenham  {t\  which 
was  the  case  of  a  settlement  by  purchase,  the  pauper  being  an  attainted 
person,  but  having  been  discharged  by  warrant  under  the  sign  manual, 
Lord  Ellenborough,  C.  J.,  asked  how  the  lord  could  impeach  the 
title  agamst  his  own  admittance,  upon  the  ground  of  an  antecedent 
incapacity ;  and  whether  he  must  not  proceed  in  all  cases  as  for  a 
sabsequent  forfeiture  («}. 

But  an  admittance  upon  a  misconceived  right  will  not  be  binding 
upon  the  lord  as  a  new  substantive  grant;  therefore,  in  Right  & 
Bawden  (or),  it  was  held  that  the  admittance  of  the  cestui  que  vies  did 
not  extend  the  grant,  and,  consequently,  that  the  widow  of  the  cestui 
qne  vie  first  in  succession  could  not  hold  (under  a  custom  intitling 
the  widow  of  a  person  dying  seised  to  freebench)  against  the  legal 
title  of  the  lord  of  the  manor. 

Both  authorities  and  principle  were  in  favor  of  the  lord's  right  to 
grant  or  admit  out  of  the  manor,  neither  a  voluntary  grant,  which 
aflfected  the  lord's  interest  only,  nor  the  mere  ministerial  act  of 
admission  upon  a  surrender,  requiring  the  presence  and  sanction  of 
the  tenants  of  the  manor  (y). 

Lord  Coke  {z)  says,  ^'  the  lord  of  a  manor  may  make  admittances 


(«)  Anon.  4  Leo.  88 ;  Ca.  1 86 ;  Wheeler's 
one,  ib.  240;  Marke  «.  Sulyard,  Toth. 
107. 

(/)  15  East,  463. 

(a)  See  the  case  of  Pay  r.  Goybon  S[ 
Brown,  Cro.  Eliz.  682 ;  and  quiere,  if  the 
kfd  grant  a  copyhold  to  A.  on  certain  con- 
ditions, which  are  only  in  part  performed, 
and  X,  after  breach  of  one  of  the  cou- 
ditioiis,  sorreiider  to  B*,  whom  the  lord 
admits,  whether  the  lord  can  enter  for  a 
sobeeqnent  breach  of  the  other  conditions  t 

(x)  3  East,  26a 

(y)  See  1  Leo.  289,  in  Lord  Dacre's 


<2)  Co.  Lit.  61  b,  s.  78 ;  and  see  Doe  ^ 
Whitaker,  5  Bara.  &  AdoL  435 ;  post,  pp. 
84,92. 

The  86th  sect,  of  the  ComrauUtion 
and  Enfranchisement  Act,  (4  k  6  Vict 
c  35,)  enacted,  that  the  lord  or  steward, 
or  his  deputy,  might  hold  a  customary 
court,  although  there  should  not  at  the  time 
be  any  person  holding  of  the  manor  by  copy 


of  court  roll,  or  being  any  person  or  persons 
so  holding,  none  or  only  one  of  them  should 
be  present;  but  that  no  proclamation  made 
at  the  court  should  affect  the  title  or  interest 
of  any  person,  unless  served  with  notice 
thereof  within  one  month  after  the  meeting 
[court]. 

[N.  B.  The  act  did  not  dispense  with 
any  of  the  accustomed  forms  and  usages 
of  convening  and  holding  a  customary 
Court  Baron,  except  only  the  presence  of 
homagers.] 

The  87th  sect,  enacted,  that  the  lord  or 
steward,  or  his  deputy,  might,  eitlier  ?dthin 
or  out  of  the  manor,  and  without  holding 
a  court,  grant  any  lands,  parcel  of  the 
manor,  to  be  held  by  copy  of  court  roil, 
or  according  to  the  custom,  which  the  lord 
should  be  authorized  so  to  grant  out. 

The  88th  sect,  enacted,  that  the  lord  w 
steward,  or  his  deputy,  might,  either  within 
or  out  of  the  manor,  and  without  holding  a 
court,  admit  any  person  entitled  to  be 
admitted  tenant  to  any  lands,  parcel  of  the 
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out  of  courts  and  out  of  the  manor  also^  as  at  large  appeareth  in  my 
reports." 

The  case  of  Clifton  &  Molineux  (a)  appeared  to  the  author  to  be 
an  authority^  that  if  the  court  itself  was  void^  all  the  grants  and 
admittances  which  took  place  therein,  though  made  by  the  lord  him- 
self, were  void  also. 

The  author  was  also  much  inclined  to  think  that  it  was  necessary 
that  a  grant  or  admittance  made  even  by  the  lord  himself  out  of 
court  should  be  entered  on  the  rolls  of  the  manor  before  it  could  be 
deemed  to  have  had  any  legal  effect ;  for  how  could  the  grantee  or 
party  admitted  be  said  to  hold  by  copy  of  court  roll,  or,  in  other 
words,  to  be  a  copy-holder,  until  such  entry  had  been  made  (6)  ? 

But  in  the  case  of  Doe  d.  Lecu:h  and  others  v.  Whitaher  (c),  the 
grant,  although  made  at  a  court  holden  out  of  the  manor,  and  there- 
fore void,  was  deemed  to  be  valid,  ^^  it  being  one  of  many  acts  which 
might  be  done  by  the  lord  without  the  form  and  machinery  of  a 
court." 


What  things  are  demisable  by  Copy. 

It  should  seem  that  even  a  manor  may  be  demised  by  copy(d); 
but  it  has  been  said  that  the  lord  of  the  customary  manor  could  not 
keep  Courts  Baron  to  have  forfeiture,  or  hold  pleas  in  a  writ  of 
right  (e). 

A  mill  may  be  granted  by  copy  (/).    Tithes  are  also  demisable  by 


manor,  to  be  held  by  copy  of  court  roll,  or 
according  to  the  custom. 

The  89th  sect,  enacted,  that  every  sur- 
render and  deed  of  surrender  which  should 
be  accepted  by  the  lord,  and  every  will  and 
codicil,  a  copy  whereof  should  be  delivered 
to  the  lord,  or  steward,  or  his  deputy,  either 
at  any  court  holden  without  the  presence  of 
homagers,  or  out  of  court,  and  every  grant 
and  admission  by  the  lord  or  steward,  or  his 
deputy,  pursuant  to  the  act,  should  be 
forthwith  entered  on  the  court  rolls  of  the 
manor;  and  that  every  such  entry  should 
for  all  purposes  be  deemed  and  taken  to  be 
an  entry  made  in  pursuance  of  a  present- 
ment at  a  court  by  the  homage  assembled 
thereat. 

And  the  90th  secL  enacted,  that  the  pre- 
sentment of  a  surrender,  will,  or  other  in- 
strument or  fact,  should  not  be  essential  to 
the  validity  of  any  admission;  see  post, 
title  '*  Steward's  Fees.*' 

(a)  4  Co.   27   a;    and  see   Melwich   ^ 


Luter,  4  Co.  26  b. 

(&)  Lit  s.  75 ;  Kite  v.  Queinton,  4  Co. 
25  b. 

(c)  5  Bar.  &  Ad.  409;  ante,  p.  83; 
post,  p.  92.  According  to  that  decision, 
the  grantee  would  acquire  the  legal  cus- 
tomary interest  by  the  mere  entry  of  the 
grant  on  the  rolls  out  of  court,  and  although 
no  court  had  been  subsequently  holden. 
Sed  qusre  de  hoc  ? 

(d)  Rex  o.  Stanton,  Cro.  Jac.  259 ;  S.  C. 
(called  Rex  v.  Staverton)  Yelv.  190; 
Moor  V.  Woodgame,  ib.  327 ;  S.  C«  (called 
Sir  H.  Nevil's  case)  11  Co.  17  a;  Supp. 
Co.  Cop.  s.  17,  Tr.  200;  Co.  Lit.  58  b; 
See  Jenk.  Cent  274,  ca.  95 ;  6  Vin.  Cop. 
(£.)  pL  5  ;  Com.  Dig.  Cop.  C.  1.  [Ayle- 
sham  in  Norfolk  is  said  to  be  held  by  copy, 
vide  Compl.  Eng.  Cop.  p.  50.]  But  see 
1  Watk.  on  Cop.  32,  S3 ;  Scroggs,  94. 

(e)  Rex  V,  Stanton  or  Staverton,  sup. 
(/)  Green  ^  Harris,  cited  4  Leo.  241, 

in  Ward's  case;  Godb.  127. 
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copy  (g).  And  so  is  common  appendant  {h),  and  also  common  of 
pasture  without  land,  as  it  may  be  parcel  of  a  manor  (2).  A  rent 
charge  or  a  rent  seek  may  be  parcel  of  a  manor^  and  may  therefore 
be  granted  by  copy  (A).  So  also  underwood,  without  the  soil(/), 
herbage  or  vesture  of  land,  forecrop  or  prima  tonsura  (m),  or  other 
profit  which  lies  in  tenure  (n),  or  which  is  appendant  to  that  which 
lies  iQ  tenure,  as  an  advowson,  fair,  market,  piscary,  or  the  like  (o) ; 
though  the  offices  of  stewardship  or  bailiwick  of  a  manor  (p),  or  other 
like  profit,  not  lying  in  tenure  (9),  are  not  grantable  by  copy. 

It  is  laid  down  in  some  books  of  authority  that  advawsons  in  gross, 
and  even  rents,  commons  in  gross,  and  the  like  incorporeal  heredita- 
ments (r),  cannot  be  held  by  any  manner  of  service,  and  therefore  are 
not  grantable  by  copy ;  although  it  is  admitted  by  the  same  authors, 
that  "  what  things  soever  are  parcel  of  the  manor  and  are  of  per- 
petuity "(*)  may  be  granted  by  copy;  and  Sir  Edward  Coke  further 
says  that  a  grant  may  be  made  by  copy  of  twenty  loads  of  wood,  to 
be  taken  by  the  grantee  {t). 

The  cited  case  ofMusgrave  &  Cave  furnishes  useful  and  interesting 
comments  as  to  the  demisable  quality  of  common  in  gross,  rent 
charges,  &c.,  and  which  appear  to  be  well  deserving  of  notice  in  this 
place.  It  was  an  action  of  trespass  in  the  Court  of  Common  Pleas, 
and  the  question,  whether  a  right  of  common  insisted  on  by  the 
defendants  in  their  plea  was  well  pleaded  or  not,  came  before  the 
court  on  demurrer ;  the  objection  being,  that  it  did  not  sufficiently 
appear  what  sort  of  right  of  common  it  was ;  the  court,  however, 
decided  that  it  was  common  appurtenant,  and  so  there  was  no  weight 
in  that  objection.  But  Willes,  C.  J.,  in  delivering  the  judgment  of 
the  court,  stated  that  there  was  another  objection  made  at  the  bftr 


(g)  1  Roll.  Abr.  498.  A.  pi.  1,  Cro.  Eliz. 
418,  citei  Sir  John  Bourn's  case  as  so 
adjudged;  see  also  Musgrave  v.  Cave, 
M'iUes,  324;  coot.  Sands  0.  Drury,  as 
reported  Cro.  Eliz.  814;  but  see  S.  C.  N. 
9,  to  Co.  Lit.  58  b,  citing  Hal.  MSS.;  vide 
alao  Supp.  Co.  Cop.  s.  17,  Tr.  200;  Com. 
Dig-  tit.  Cop.  (C.  1);  6  Vin.  Cop.  E. 
pLl. 

ih)  Cra  Eliz.  814,  in  Sands  v.  Drury; 
Ca  Cop.  s.  42,  Tr.  97 ;  Calth.  41. 

(t)  Musgrave  v.  Cave,  sup. 

{k)  Com.  Dig.  Cop.  (C.  1) ;  2  Roll  Abr. 
120  (B);  Musgrave  «.  Cave,  sup.;  Gilb. 
Ten.  831. 

(/)  Hoe  4"  Taylor,  4  Co.  30  b,  81  a; 
S.  C.  Cro.  Bliz.  418  ;  S.  C.  Mo.  855  ;  Co. 
Lit.  58  b ;  Co.  Cop.  s.  42,  Tr.  97. 

<«)  Co.  Lit.  58  b;  Co.  Cop.  ■.  42,  Tr» 


97 ;  Hoe  ^  Taylor,  sup. ;  Co.  Eliz.  814, 
in  Sands  4*  Drury ;  Jenk.  Cent  274,  ca. 
95 ;  6  Vin.  Cop.  (£.)  pi.  2,  8,  4;  1  Roll 
Abr.  498  (A.),  pi.  2 ;  Stammers  v.  Dixon, 
7  East,  200. 

(n)  Hoe  Sf  Taylor,  sup. ;  Co.  Cop.  s.  42, 
Tr.  97 :  Jenk.  Cent.  274,  ca.  95. 

(o)  Hoe  4*  Taylor,  sup.;  Com.  Dig. 
Cop.  (C.  1)  ;  6  Vin.  Cop.  (E);  Co.  Lit. 
58  b. 

(p)  Caltb.  41  ;  Co.  Cop.  s.  42,  Tr.  97. 

(q)  Co.  Cop.  8.  42,  Tr.  97. 

(r)  Co.  Cop.  s.  42,  Tr.  97 ;  Calth.  41 ; 
Gilb.  Ten.  881,  882. 

(*)  Co.  Cop.  8.  42,  Tr.  97;  Gilb.  Ten. 
832. 

(0  Cop.  8.  42,  Tr.  98;  and  see  Gilb. 
Ten.  832. 
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Tvhich  staggered  the  court  a  good  deal  more,  but  which>  upon  con- 
sideration^  they  thought  was  capable  of  a  plain  answer ;  and  in  his 
concluding  observations  on  that  point,  the  chief  justice  thus  stated 
the  opinion  of  the  court : — 

^'  The  objection  is,  that  this  common  cannot  be  parcel  of  the  manor, 
and  yet  be  demised  and  demisable  by  copy  of  court  roll ;  because  as 
soon  as  it  is  once  severed  by  such  demise  and  granted  by  itself  with- 
out any  land  with  it,  it  ceases  to  be  part  of  the  manor,  and  ao  can 
never  afterwards  be  granted  again  by  copy ;  because  nothing  can  be 
granted  by  copy  but  what  is  parcel  of  the  manor.  Thisis  the  strength 
of  the  objection. 

'^  To  this  it  was  answered,  that  not  only  common,  but  several  other 
things  merely  incorporeal,  may  be  granted  by  copy  of  court  roll ;  and 
several  cases  were  cited  to  this  purpose.  In  Co*  Lit  58  b,  it  is  said 
that  the  herbage  or  vesture  of  land,  underwoods,  and  whatever  con- 
cemeth  lands  and  tenements,  may  be  granted  by  copy  of  court  roll. 
And  he  goes  further,  and  says  that  a  fair  or  market  appendant  to  a 
manor  may  be  granted  by  copy.  In  1  BolL  Abr.  498,  A.  pL  l,it  is 
expressly  said  that  tithes  may  be  granted  by  copy  of  court  roll  («) ; 
and  though  the  contrary  seems  to  have  been  determined  in  the  case 
of  Sands  v.  Drury,  Cro.  Eliz.  814,  yet  that  case,  when  considered,  is 
a  case  of  no  great  authority  as  to  this  point ;  first,  because  the  judges 
there  were  divided  in  their  opinion  as  to  this ;  for  though  they  all 
agreed  in  the  judgment,  some  of  them  went  upon  another  reason, 
because  it  was  not  found  in  the  special  verdict  that  the  tithes  were 
demised  by  copy  time  out  of  mind ;  and  Popham,  J.,  who  held  that 
tithes  were  not  demisable  by  copy,  went  upon  this  reason,  that  they 
could  not  be  parcel  of  a  manor,  which  I  shall  show  by  and  by  to  be 
a  mistake,  and  that  they  may  be  parcel  of  a  manor ;  and  if  so,  his 
reason  fails :  and  they  all  in  that  case  agreed  that  common  and  prima 
vestura  prati  might  be  granted  by  copy.  In  the  case  of  Hoe  v.  Taylor, 
Moor,  335,  it  is  held  that  underwood,  tithes,  a  market  or  piscary, 
may  be  granted  by  copy  of  court  roll,  if  the  custom  wiU  warrant  it ; 
and  it  is  said  there  that  the  market  of  Crockham  or  Crockenham,  in 
the  county  of  Somerset,  has  always  been  granted  by  copy.  And  the 
same  is  said  in  the  same  case,  as  reported  in  4  Co.  30  b,  31  a. 

^^  I  own  that  when  these  cases  were  first  cited,  I  thought  that  they 
only  meant  that  when  copyhold  land,  to  which  common  or  any  other 
profit  is  appurtenant,  was  granted  by  copy,  the  common  or  other 
thing  appurtenant  will  pass  with  the  land ;  and  taking  them  in  this 
sense,  the  cases  cited  would  not  at  all  help  the  present  case,  because 
here  no  land  is  granted,  l)ut  only  a  bare  right  of  common.    But  upon 

(tt)  Vide  Harg.  Co.  Liu  58  b,  n.  9. 
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lookiiig  into  the  cases  and  considering  them^  I  find  that  they  go 
&zther^  and  that  t}ie  meaning  of  them  all  is,  that  common,  tithes  and 
other  things,  may  pass  by  copy  of  court  roll  by  themselves,  without 
any  lands. 

^  What  my  brother  Draper  said  the  last  time  plainly  shows  how 
this  may  be,  and  has  removed  all  the  doubts  that  we  had  in  relation 
to  this  matter.  For,  as  we  are  upon  a  demurrer,  if  this  right  of  com- 
mon, as  pleaded,  can  be  good  upon  any  supposition  whatsoever,  we 
must  take  it  to  be  so.  Now,  supposing  it  to  be  as  my  brother  Draper 
suggested,  that  Old  Field  was  formerly  part  of  the.  manor,  and  that 
the  lord,  time  before  memory,  granted  em&y  Old  Field,  reserving 
common  of  pasturage  therein  for  360  sheep,  this  right,  so  reserved, 
win  certainly  remain  parcel  of  the  manor ;  as  if  the  lord  grant  away 
his  demesnes,  reserving  a  rent,  this  rent  is  undoubtedly  parcel  of  the 
maoor,  as  is  held  in  2  Roll.  Abr.  pL  4,  who  cites  for  this  an  old  case 
in  22  As&  53.  Nay,  that  book  goes  stiU  further ;  for  in  the  same 
page,  pL  2  and  3,  it  is  expressly  held  that  seek  rent  may  be  parcel 
of  a  manor ;  as  if  the  lord,  by  his  deed,  whereby  he  reserves  the  rent, 
or  by  a  deed  subsequent,  release  all  the  services  to  the  tenants,  in 
which  case  the  rent  will  undoubtedly  become  rent  seek,  yet  it  is 
parcel  of  the  manor;  for  which  also  he  cites  the  same  book  of 
Assige,  and  also  31  Ass.  23,  which  case  is  much  stronger  than  the 
present 

<<  Taking  it  therefore  that  this  common  may  be  parcel  of  the  manor, 
there  is  but  one  difficulty  remaming,  how  it  can  be  demiaable  by  copy 
after  it  has  been  once  so  demised,  because  such  demise  severs  it  from 
the  manor,  and  turns  it  into  a  common  in  gross,  and  so  it  ceases  to 
be  parcel  of  the  manor;  and  if  it  ceases  to  be  parcel  of  the  manor, 
it  can  never  be  demisable  again  by  copy.  But  there  is  a  plain  answer 
to  this  when  the  nature  of  the  case  is  thoroughly  considered.  For  if 
the  lord,  by  a  common  law  grant,  had  demised  this  common  for  years, 
though  it  had  been  holden  as  common  in  gross  during  the  term,  after 
the  end  of  the  term  it  would  be  common  appurtenant,  and  parcel  of 
the  manor  again.  And  every  copyhold,  though  of  inheritance,  is  in 
the  eye  of  the  law  considered  as  a  tenancy  at  will,  and  consequently 
a  much  less  estate  than  that  of  a  term  of  years.  Though,  therefore, 
it  should  be  taken  to  be  in  gross  during  the  estate  of  the  copyholder, 
as  soon  as  it  comes  again  into  the  hands  of  the  lord,  it  is  common 
appmlenant  again,  and  parcel  of  the  manor  as  before. 

"  This  answer,  if  there  were  no  other,  would  be  sufficient  to  remove 
the  objection.  But  I  think  that  the  matter  may  be  carried  still  fur- 
ther, and  that  it  is  common  appurtenant  even  whilst  it  is  enjoyed  by 
the  copyholder,  for  the  same  reason  as  copyhold  lands  are  always 
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considered  in  point  of  law  as  part  of  and  as  the  demesnes  of  the 
inanor^  even  whilst  they  are  enjoyed  by  copyholders  of  inheritance. 

^^  The  case  may  be  put  in  the  same  manner  of  tithes.  Suppoee  a 
spiritual  person  lord  of  a  manor^  and  possessed  of  lands  parcel  of  his 
manor^  which  were  tithe  free  in  the  hands  of  the  lord,  and  that  from 
time  beyond  memory  he  had  granted  away  these  lands^  reserving  the 
tithes^  the  tithes  in  this  case  would  remain  parcel  of  the  manor ;  and 
if  the  manor  came  to  the  crown  on  the  dissolution  of  the  monasteries^ 
and  was  afterwards  granted  by  the  crown  to  a  subject^  these  tithes 
still  remain  parcel  of  the  manor^  and  if  the  custom  will  warrant  it, 
may  for  the  same  reason  be  granted  by  copy  of  court  rolL  So  a  &ir 
or  a  market  appendant  may  be  granted  by  copy,  because  a  grant  by 
copy  to  hold  at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  does  not  destroy  the  appendancy ;  but  they  remain  still  parcel 
of  or  appendant  to  the  manor,  notwithstanding  such  grant  {x). 

"  We  think  therefore  that  all  the  objections  to  this  plea  have 
received  an  answer." 


Of  Persons  incapacitated  to  take  as  Grantees. 

A  feme  covert  may  be  a  copyholder,  but  the  wife  of  the  lord  of  a 
manor  is  incapable  of  taking  under  an  immediate  grant  from  her 
husband.  So  where  on  the  death  of  the  last  tenant  the  lord  demised 
by  copy  to  his  wife,  to  hold  to  her  and  two  others  for  their  lives,  and 
the  life  of  the  longest  liver  of  them  successively,  the  court  held  that 
it  was  a  void  grant  (y). 

It  has  been  frequently  said,  that  the  same  persons  as  are  capable 
of  a  grant  at  common  law,  are  capable  of  a  grant  by  copy,  and  that 
he  shall  be  a  person  sufficient  to  be  a  copyholder,  who  is  able  of  him- 
self, or  by  another,  to  do  the  service  of  a  copyholder ;  but  the  latter 
position,  taken  in  a  limited  sense,  is  controvertible ;  for  though,  under 
both  positions,  an  infant  or  a  feme  covert  may  be  a  copyholder,  as 
the  guardian  of  the  in&nt  and  the  husband  of  the  feme  copyholder 
may  do  the  services,  yet  the  latter  position  would  exclude  a  person 
non  sancB  memorus,  an  idiot,  a  lunatic,  an  outlaw,  or  an  excommuni- 
cate, from  receiving  a  grant  of  a  copyhold  estate ;  and  still  we  find 
it  laid  down  that  persons  under  those  disabilities,  as  well  as  an  infant 
and  a  feme  covert,  may  be  grantees  of  copyholds  {z),  and  that  the 
purchase  by  the  wife  shall  stand  in  force  until  her  husband  disagrees* 

(«)  See  Doe  d.  Gibbons,  Bart.  v.  Pott,  Wils.  254. 

Dougl.  709 ;  and  Roe  d.  Hale  v.  Wegg,  6  (z)  Co.  Cop.  s.  Z5,  Tr.  79;   Shepp.  Ct. 

D.  &  £.  708.  Keep.  115;  6  Vin.  Cop.  (L.)  pi.  6,  cites 

(y)  Firebnun  d,  Sjmes  v.  Fennant,  2  Caltb.  Read.  51,  52,  p.  40,  2nded. 
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The  king  cannot  be  a  copyholder  either  in  his  corporate  or  natural 
capacity  (a);  but  if  a  person  who  holds  a  copyhold  estate  becomes 
king,  the  copyhold  is  suspended,  for  it  would  be  beneath  the  dignity 
of  a  king  to  perform  such  services  as  those  to  which  copyholds  are 
subject:  yet,  after  his  decease,  the  next  person  entitled  (not  being 
kipg)  shall  hold  by  copy,  and  the  tenure  be  revived  (b). 

It  is  generally  supposed  that  a  corporation,  either  aggregate  or 
sole,  cannot  hold  lands  by  copy  of  court  roll,  for  the  effect  would 
be  to  deprive  the  lord  as  well  of  suit  and  service  as  of  his  fines  (c). 
But  Sir  Edward  Coke(d)  says,  "  If  a  copyhold  be  granted  to  a 
Lean  and  Chapter^  or  to  a  Mayor  and  Commonalty^  without  any 
express  estate,  a  perfect  estate  in  fee  passeth."  And  again,  ^^  If  a 
copyhold  be  granted  to  fm  Abbot  and  to  his  keirsy  an  estate  for  life 
only  passeth." 

And  supposing  a  surrender  to  be  made  to  ^.,  to  the  use  of  a 
charity,  it  is  dear  that  the  lord  would  be  compellable  to  admit  il., 
because  he  would  receive  no  prejudice  thereby,  as  he  would  have  liis 
tenant  in  the  person  of  A.  (c). 

It  has  been  said  that  an  alien  may  be  a  copyholder,  and  that 
neither  the  king,  nor  the  lord  of  the  manor,  could  seize  the  copyhold 
lands  (/).    But  Mr.  Watkins  was  of  opinion  that  an  alien  could  not 


{«)  Hard.  434,  in  Duke  of  York  v.  Sir 
John  Manham ;  ib.  436,  citiog  the  King 
V.Holland;  (but  see  the  King  ^  HoHand 
in  Sty.  41);  Field  v.  Boothaby,  2  Sid.  82; 
1  Mod.  17. 

{h)  1  Watk.  on  Cop.  31,  cites  Co.  Lit. 
1  b ;  Dy.  2  b,  pL  8,  marg. ;  ib.  154  b,  pi. 
18;  and  adda,  yet  there  are  many  in- 
stances of  kings  holding  lands  of  a  subject 
in  ancient  days;  see  1  Rob.  Scotl.  8,  and 
N.  Stoart  Diss.  Antiq.  Engl.  Constit.  p.  3, 
«.S,p.l60,  n.  (6). 

[e)  Duke's  Oh.  U.  by  Bridg.  185.  Mr. 
Booth  inclined  to  the  opinion  that  a  cor- 
poration aggregate  or  »oU  could  not  be  a 
copyholder ;  see  1  Ca.  &  Opin.  186.  Mr. 
Watkins  was  of  the  same  opinion,  Vol.  1  on 
Cop.  II,  242.    So  also  was  Mr.  Hargrave, 

1  Watk.  on  Cop.  242  (n.). 

See  at  to  the  use  of  the  word  ''suc- 
et&nrs/'  in  a  conveyance  to  a  corporation 
sole,  ib.;  and  also  Co.  Lit.  94  b. 

"A  dean  and  chapter,  and  other  bodies 
politic,  cannot  do  homage,  for  that  shall 
be  done  in  person,  and  a  corporation  can- 
not appear  in  person,  but  only  by  attor- 


ney,'' &c.,  Bro.  Fealty,  15;  Co.  Lit  66  b; 
2  Lord  Raym.  864. 

It  has  been  decided  that  where  a  corpo- 
ration sole  or  aggregate  becomes  possessed 
of  lands,  which,  in  the  hands  of  a  tenant, 
are  liable  to  seignorial  rights,  as  fines  and 
forfeitures  on  conviction  of  crimes,  &c., 
the  corporation  is  liable  to  indemnify  the 
lord  in  respect  of  such  loss ;  Thornton  v, 
Robin,  1  Moore,  P.  C.  438,  affirming  the 
judgment  of  the  Court  uf  Jersey. 

{d)  Cop.  s.  49,  Tr.  113,  114.  Where  a 
corporation  purchased  copyhold  lands,  but 
were  not  admitted,  it  was  held  that  they 
were  entitled  to  say  the  heir  of  the  copy- 
holder from  whom  the  purchase  had  been 
made  should  be  admitted.  And  it  was  re- 
ferred to  the  Master  to  inquire  what  was 
the  proper  fine  payable  on  such  admittance. 
Grand  Junction  Canal  Company  v.  Dimes, 
before  V.-C.  of  E.,  Mich.  T.  1846 ;  2  Jur. 
886,  1077-8. 

(e)  Ranshaw  v.  Robotham,  43  Eliz.  in 
Cane. ;  Duke's  Ch.  U.  by  Bridg.  135. 

(/)  Calth.  Read.  40;  6  Vin.  Cop.  (L.) 
pi.  7. 
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hold  by  copy  {g).  And  the  better  opinion  would  seem  to  be^  not  only 
that  an  alien  could  not  compel  the  lord  to  admit  him  to  copyhold 
land,  but  that  the  lord  and  not  the  king  shall  have  the  advantage 
of  any  purchase  of  copyholds  made  by  an  alien  (A) ;  and  thia^  chiefly 
because  the  king  cannot  be  tenant  to  the  lord  of  a  manor(t). 

But  there  are  grounds  for  contending^  that,  upon  a  grant  of  copy- 
holds in  trust  for  an  alien^  the  king  could  claim  the  proJUg  by  virtue 
of  his  prerogative  (A), 

And  the  author  apprehends  that  if  the  lord  will  grant  to  or  admit 
an  alien^  or  any  incapacitated  person  whatever,  the  lord's  interest  will 
be  thereby  concluded  (/)• 


Of  the  Office  and  Power  of  the  Steward^  S/'c,  (»!)• 

Lord  Coke,  in  his  discourse  on  the  antiquity  and  nature  of  manors 
and  copyholds,  very  justly  observes,  that,  from  the  measure  of  autho- 
rity and  confidence  committed  to  the  steward  of  a  manor,  the  lord 
would  do  well  to  be  very  careful  in  making  his  choice ;  for,  if  he  be 
defective  in  any  one  of  these  three  quaHties,  knowledge,  trusty  or 
diligence,  the  lord  may  be  much  prejudiced;  and  he  quotes  the 
counsel  given  to  the  lord  by  Fleta. 

In  the  king^s  manors  a  steward  must  be  appointed  by  patent  (n). 
And  in  the  case  of  Harris  &  Jays  (o),  a  grant  made  in  full  court  by 
the  queen's  auditor  and  surveyor  was  held  to  be  void,  such  officer 
not  having  power  to  retain  a  steward,  and  the  grant,  though  made 


{g)  VoL  1  on  Cop.  81 ;  and  see  6  Vin. 
Cop.  (L.  e.  2),  pL  2,  8  ;  Eaton's  case,  Lit. 
Rep.  28 ;  post,  at  the  end  of  tit.  "  For- 
feiture.** 

{h)  Per  Harrison,  Lecturer  Lin.  Inn, 
1632 ;  Dy.  2  b,  marg.,  302  b,  marg. ;  post, 
at  the  end  of  tit.  "  Forfeiture." 

(t)  1  Mod.  17,  in  Smith  o.  Wheeler;  1 
Pow.  Mortg.  106  n.  (A.) 

(k)  Post,  at  the  end  of  tit  "  Forfeiture." 

{})  Ante,  p.  88.  Vide  also  as  to  in- 
capacities of  grantees,  Sugd.  Vend.  &  P. 
569  et  seq.,  8th  ed. 

The  7  &  8  Vict  c.  W,  for  amending  the 
laws  relating  to  aliens,  enabled  every  per- 
son bom  out  of  her  majesty's  dominions,  of 
a  mother  being  a  natural-bom  subject,  to 
take  any  real  or  personal  estate :  the  fourth 
section  of  the  act  authorized  every  alien, 
being  the  subject  of  a  friendly  state,  to  take 


and  hold  every  species  of  personal  property, 
except  chattels  real :  and  the  5tfa  sect, 
authorized  every  alien,  residing  in  any  part 
of  the  United  Kingdom,  and  being  the 
subject  of  a  friendly  state,  to  hold  land*, 
houses  or  other  tenements,  for  the  purpose 
of  occupation  or  trade,  for  any  term  not 
exceeding  twenty-one  years. 

(m)  See  as  to  powers  given  by  the  Com- 
mutation and  Enfranchisement  Act  (4  &  5 
Vict  c.  85)  to  stewards,  as  well  as  lords,  to 
hold  courts  without  the  attendance  of 
homagers,  and  to  make  grants  and  admit, 
tances  either  in  or  out  of  the  manor,  and 
without  holding  a  court,  ante,  p.  88,  n.  (s) ; 
vide  also  post,  title,  "  Steward's  Feet." 

(n)  Co.  Cop.  8.  45,  Tr.  104. 

(o)  Cro.  Eliz.  699;  S.  C.  4  Co.  80  a; 
see  this  case  post,  p.  91. 
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in  court,  being  volimtaiy,  and  distinguishable  therefore  from  an  act 
ofnecessitj. 

By  the  act  of  10  Geo.  IV.  c.  50,  s*  14,  the  commissioners  for  the 
time  being  of  his  majesty's  woods,  forests  and  land  revenues  from 
time  to  time  are  authorized  to  appoint  such  persons  as  they  shall 
think  fit  to  be  the  stewards  of  any  hundreds,  honours,  manors  or 
loidsbips,  being  part  of  the  possessions  and  land  reyenues  of  the 
crown,  to  which  the  act  relates,  with  power  and  authority  to  hold 
and  keep  all  and  singular  Hundred  Courts,  Courts  Leet,  views  of 
Frankpledge,  Courts  Baron,  and  Customary  and  other  Courts  within 
the  limits  and  precincts  of  such  hundreds,  honours,  manors,  or  lord- 
ships respectively,  and  to  perform  and  execute  aU  things  belonging 
or  incident  to  such  offices  {p). 

The  appointment  of  a  steward  by  a  corporation  must  also  be  by 
deed  {q) ;  but  in  all  other  cases  a  steward  may  be  appointed  by 
parol  (r),  though  not,  the  author  apprehends,  for  life(«). 

It  is,  however,  usual  and  proper  in  every  case  to  constitute  the 
chief  steward  of  a  manor  by  deed. 

A  steward^  whether  dejure  or  de  facto y  may  execute  any  ministerial 
act  in  court,  because  the  tenants  are  not  compellable  to  enquire  into 
the  lawfrdness  of  his  authority  (t).  So  Kitch.  (tt)  says,  *'  And  if  one 
holds  but  one  court  by  appointment  of  the  lord,  where  another  hath 
a  patent  to  be  steward,  and  is  absent,  surrender  taken  and  entered  in 
this  court  is  good,  and  also  is  admittance.''  But  even  a  steward  de 
jm  cannot  grant  in  opposition  to  the  express  commands  of  his  prin- 
cipal (x) ;  neither  would  a  grant  by  him  diminishing  the  ancient  rent 
and  services  be  good  (y). 

The  law  is  as  little  inclined  to  examine  the  imperfections  of  the 
steward's  person,  as  the  imlawfulness  of  his  authority : — So  if  the 
steward  of  a  manor  is  under  any  disability,  as  being  an  idiot,  non 


ip)  No  seisin  is  acquired  by  the  com- 
mtMooers  under  that  act,  but  the  king  or 
queen  is  still  lord  or  lady  of  the  manor. 
See  the  ease  of  The  Queen  o.  The  Steward 
of  the  Manor  of  Richmond,  poet,  title 
**  Mandamus.'* 

{q)  Co.  Cop.  8.  45,  Tr.  105;  Owen  v. 
Saonders,  1  Lord  Raym.  160,  161;  see 
also  Kitch.  164;  Nels.  Lex  Man.  App. 
pL84. 

(r)  Co.  Cop.  s.  45,  Tr.  104;  Co.  Lit. 
6!  b;  Harris  ^  Jays,  ubi  sup.;  Lady  Hoi. 
croft's  case,  4  Co.  SO  b ;  Smithson  v.  Cage, 
Cro.  Jac.  526 ;  Blagrave  4"  Wood's  case, 
1  Leo.  227,  228,  cites  21  Hen.  7,  36,  37; 
S.  C.  Godb.  142 ;  Down  t^.  Hopkins,  4  Co. 


30  a;  Dy.  248,  pi.  79;  19  Via.  Abr. 
"Steward,"  (F.)j  Com.  Dig.  Cop.  (R.  5); 
lb.  **  Leet,"  (M.  1) ;  Scroggs,  88. 

(«)  Blagraye  ^  Wood's  case,  sup.; 
Dy.  248  i  Owen  s.  Saunders,  1  Lord  Raym. 
159. 

(0  Mo.  112,  in  Knowles  v.  Luce;  Co. 
Cop.  8.  45 ;  Harris  «.  Jays,  ubi  sup. ; 
Hippsly  V.  Tucke,  2  Lev.  184 ;  Parker  4- 
Kett,  1  Lord  Raym.  658  ;  Salk.  95 ;  Corny. 
84;  12  Mod.  467. 

(tt)  P.  162,  cites  2  Ed.  6,  tit.  26. 

(«)  Harris  ijf  Jays,  sup* ;  Scroggs,  91. 

(y)  Cro.  Eliz.  699 ;  GUb.  Ten.  222, 
315. 
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compos  mentis^  an  outlaw^  or  excommunicate,  yet  it  is  said,  that  such 
acts  as  he  shall  do  as  incident  to  his  office,  and  therefore  as  judge, 
or,  at  least,  as  custom's  instrument,  cannot  be  avoided  {z) ;  and  the 
author  is  apprehensive,  that  although  an  infant  cannot  sit  as  judge  in 
a  Court  Leet,  yet  he  may  preside  not  only  in  a  Court  Baron^  where 
the  suitors  are  the  judges,  but  also  in  a  Customary  Court,  and  do 
all  acts  of  a  ministerial  nature,  provided  he  be  of  years  of  discre- 
tion (a),  especially  if  the  office  is  granted  so  as  to  be  exercisable  by  a 
deputy  (J). 

In  the  case  of  Tukely  &  Hawkins  (c),  there  was  an  express  resolu- 
tion of  the  Court  of  C.  B.,  upon  motion  for  a  new  trial  in  ejectment, 
that  a  steward  of  a  manor  might  take  a  surrender  of  a  copyhold  out 
of  the  manor,  but  could  not  admit  out  of  the  manor.  And  MelwicKs 
case  is  an  authority  that  a  steward  of  the  court  of  a  manor  could 
not,  at  any  court  held  out  of  the  manor,  have  made  grants  or  admit- 
tances; and  it  has  been  more  recently  decided,  that  the  steward 
could  not,  in  his  mere  character  of  steward,  have  admitted  out  of  the 
manor  (J). 

It  is  right  to  notice,  that  it  has  even  been  doubted  whether  a 
steward  can,  under  an  appointment  in  writing  framed  in  general 
terms,  or  under  a  parol  appointment,  accept  a  smrender,  and  examine 
a  feme  covert  as  to  her  voluntary  consent  out  of  court  (e). 


(«)  Co.  Cop.  t.  45,  Tr.  104,  105 ;  Gilb. 
Ten.  316. 

(a)  Scambler  4*  Waters,  Cro.  Eliz.  6S7 ; 
S.  C.  cited  Co.  Lit  3  b,  n.  4;  1  Roll.  Abr. 
731 ;  2  ib.  153  ;  Mar.  41 ;  and  see  Scroggs, 
89 ;  vide  also  Yonge  0.  Stowell,  Cro.  Car. 
279;  S.  C.  SirW.  Jones,  311  ;  Gilb.  Ten. 
315  to  318.  But  see  Co.  Lit.  3  b,  where 
Lord  Coke  says  an  infant  or  minor  is  not 
capable  of  an  office  of  stewardship  of  the 
court  of  a  manor  either  in  possession  or 
reversion,  and  he  refers  to  Scambler's 
case,  hut  notices  the  above  case  of  Yonge 
^  Stowell,  and  Young  3f  Fowler,  as  contra ; 
vide  also  n.  4,  ib.  referring  to  Scambler's 
case  in  1  Roll.  Abr.  731  (L),  and  Cro. 
Eliz.  636,  as  ace,  and  also  to  that  case  as 
contra,  in  Mar.,  where  also  Mr.  J.  Jones 
affirmed  that  Scambler's  case  was  also 
contra. 

{b)  See  n.  4  to  Co.  Lit  3  b ;  Gilb.  Ten. 
316;  Com.  Dig.  Cop.  (R.  5).  And  note, 
an  infant  may  make  a  deputy  for  his  ad- 
vantage;  see  W.  Jones,  311,  in  Yonge  v. 
Stowell. 

(c)  1  Lord  Raym.  76. 

\d)  Doe  4*  Whitaker,  5  Barn.  &  Adol. 


435 ;  ante,  p.  83.  But  now  see  4  &  5 
Vict  c.  35,  8.  88,  ante,  pp.  83,  84,  a.  (s). 
Although  an  admittance  to  a  copyhold 
by  the  steward  out  of  the  manor  was  not 
warranted  previously  to  the  above  act, 
yet  it  might  have  been  good  if  specially 
authorized  by  the  lord,  and  might  also  have 
been  made  good  by  the  adoption  of  the 
lord  and  notification  to  the  homage. 

Accordingly,  where  an  admittance  had 
been  made  by  the  steward  out  of  the  manor, 
yet  as  there  was  evidence  that  the  lord  had 
accepted  the  fine  payable  thereon,  and  the 
admittance  was  afterwards  expressly  re- 
ferred to  by  the  homage  as  valid,  and  that 
during  thirty-five  years,  which  had  elapsed 
since  the  admittance,  -  the  copyholds  had 
been  enjoyed  under  it,  and  more  than  once 
transmitted  on  the  assumption  that  the 
admittance  was  valid,  these  facts  were  held 
sufficient  to  warrant  a  jury  in  finding  that 
the  admittance  had  been  so  ratified  and 
notified  as  to  render  it  valid.  l}oe  d.  Gut- 
teridge  v.  Sowerby,  6  Jur.  (N.S.)  870;  7  C. 
B.  (N.S.)599. 

(0)    See  Cro.  Eliz.  448,    in  Bright  4- 
Forth,  where  it  was  held  by  Anderson  f 


CH.  m.] 


OF  THE  STEWARD,  ETC. 


93 


In  the  case  of  Howsego  v.  Wild.(f)y  the  Court  of  B.  R.  decided 
that  the  steward  of  a  manor  might  take  a  surrender  of  a  copyhold 
out  of  the  manor. 

And  it  was  held  by  the  Court  of  C.  B.  in  Dudfield  &  Andrews  {g\ 
that  the  steward  might  take  a  surrender  as  well  out  of  the  manor  as 
<mt  of  court,  since  it  might  be  a  conyenience,  but  could  not  be  pre- 
judicial to  any  one.  And  in  the  aboTe-mentioned  case  of  Tukely  & 
Hawkiniy  a  second  resolution  was,  "  that  a  custom  that  the  steward 
shall  not  take  surrenders  out  of  the  manor  is  a  yoid  custom  (A)." 

Lord  Coke  (i)  says,  "  This  is  the  general  custom  of  the  realm,  that 
eyeiy  copyholder  may  surrender  in  court,  and  need  not  to  allege  any 
custom  therefore.  So  if  out  of  court  he  surrender  to  the  lord  himself, 
he  need  not  allege  in  pleading  any  custom.  But  if  he  surrender  out 
of  court  into  the  hands  of  the  lord  by  the  hands  of  two  or  three,  &c. 
copyholders,  or  by  the  hands  of  the  bailiff  or  reeve,  &c.,  or  out  of 
court  by  the  hand  of  any  other,  these  customs  are  particular,  and 
therefore  he  must  plead  them.'^ 

Probably  Lord  Coke  did  not  mean  that  a  surrender  into  the  hands 
of  a  steward  out  of  court  required  a  custom.  At  all  eyents  it  is  clear 
that  a  surrender  into  the  hands  of  the  steward  out  of  court  (A),  or 
even  out  of  the  manor  (/),  is  good,  without  pleading  a  custom  for  it ; 
and  whether  the  steward  is  appointed  by  deed  or  by  parol  (m) ;  and 
although  the  surrender  be  to  the  steward's  own  use  (n) :  and  that  the 
steward  may  upon  such  a  surrender  made  by  husband  and  wife  take 
&e  examination  of  the  wife  as  to  her  voluntary  consent,  in  analogy 
to  the  power  the  commissioners  under  a  dedimus  potestatem  formerly 
had  in  the  case  of  a  fine  of  fireeholds  (o). 

The  distinction  between  acts  of  necessity,  arising  out  of  the  ordinary 
duties  of  the  office  of  steward  of  a  manor,  and  exercisable  therefore 
even  without  a  special  authority,  and  acts  in  their  nature  voluntary. 


Beanmond  that  surrendera  were  by  cus- 
tom,  and  ought  to  be  in  the  court  of  the 
manor,  and  that  a  surrender  to  the  lord 
biffltdf  in  his  house  or  out  of  court  was 
not  good. 

(/)  1  Roll.  Abr.  500 ;  6  Vin.  Cop.  (X.), 
pL3;  2D'Anv.  181  (F.),  pi.  1. 

(g)  ISalk.  ia4;  1  W.  &  M. 

(A)  The  Court  of  B.  R.,  in  referring  to 
this  resolution  in  Doe  ^  Whitaker,  said, 
'"That  is  perhaps  going  a  good  way,  for, 
in  Dudfield  v.  Andrews,  it  is  only  by  rea- 
•oning  and  queries  that  it  is  thought 
proper  the  steward  should  have  such  a 
power  ;**  5  Bam.  &  AdoL  435.  And  see 
Bright  4*  Forth,  Cro.  EHz.  443,  in  which 
Aodenon  said,  "Surrenders  are  by  cus< 


torn,  and  therefore  they  ought  to  be  in  the 
court  of  the  manor;  and  a  sinrender  to 
the  lord  himself  in  his  house  or  out  of 
court  is  not  good."  And  the  report  adds, 
**  Quod  Beaummd  eoneettit,** 

(0  Co.  Lit  59  a. 

{k)  Baker  4  Denham,  M.  24  Car.  B.  R. 
HaL  MSS.;  S.  C.  Sty.  146;  Heggor  v. 
Felston,  4  Leo.  Ill ;  Co.  Lit.  58  a,  n.  (4), 
59  a,  n.  (6). 

(I)  Howsego  f  Wild,  Dud6eld  ^  An. 
drews,  infra. 

(m)  Lady  Holcroft's  case,  4  Co.  30  b ; 
Co.  Lit  59  a,  n.  (6);  Ca  Cop.  s.  45,  Tr. 
104. 

(«)  Erish  V.  Rive«,  Cro.  Eliz.  717. 

(o)  Smithson  v.  Cage,  Cro.  Jac.  526. 
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and  therelbre  requiring  a  special  mandate,  is  very  clearly  exemplified 
by  Sir  Edward  Coke  in  his  Copyholder  (  p),  where,  in  alluding  to 
licences  sometimes  granted  to  copyholders  to  alien  by  deed  (q)^  he 
saySy  '^  And  in  this  point  of  licence,  the  lord's  authorify  doth  exceed 
the  steward's  authority.  For  though  some  are  of  opinion  that  it  is 
both  usual  and  warrantable  for  the  steward  of  a  manor,  in  the  absence 
of  his  lord,  to  license  a  copyholder  in  &11  court  to  alien  by  deed  for 
so  many  years  as  he  shall  think  good,  because  he  is  judge  in  the  court, 
and  besides  the  entry  of  it  in  the  court  roll  is  in  this  manner,  Ad 
hanc  curiam  J.  8.  petit  licentiam  domini  dimittendiy  ^c,  cui  dominns 
Ucentiam  dot,  ^c,  and  therefore  this  Ucence  being  granted  in  the  lard's 
name  in  fiill  court,  the  lord  shall  never  enter  for  a  forfeiture,  but  shaQ 
ever  be  estopped  to  say  the  contrary,  but  that  he  did  give  licence ; 
yet  (under  reformation  be  it  spoken)  I  much  mistrust  the  truth  of 
this  opinion;  for  this  power  of  licensing  copyholders  to  alien  by  deed 
is  not  customary y  for  then  it  were  as  proper  to  the  steward  as  to  the 
lord  ;  but  it  is  a  power  of  interest  annexed  to  the  person  of  the  lord 
in  respect  of  his  estate  in  the  manor,  and  not  in  any  other  collateral 
respect :  and  therefore  the  steward,  having  a  bare  authority  to  execute 
what  the  custom  of  the  manor  doth  warrant,  without  doubt  he  can- 
not virtute  officii  grant  any  imwarrantable  licence  to  alien  by  deed, 
no  more  than  to  commit  waste ;  for  the  one  act  as  well  as  the  other 
tendeth  to  the  breach  of  custom,  and  both  of  them,  without  a  suffi- 
cient allowance,  amount  to  the  forfeiture  of  a  copyhold :  but  by  ex- 
press words  in  the  steward's  patent,  or  by  special  authority  given 
him  by  the  lord,  or  by  some  particular  custom  warranting  the  same, 
the  steward  may  in  court  lawfully  license  copyholders  to  alien  as  well 
as  the  lord  may." 

And  we  have  a  further  exemplification  of  this  distinction  in  the  case 
of  Harris  &  Jm/s^  where,  as  we  have  already  seen  (r),  the  steward 
was  appointed  by  the  queen's  auditor  and  surveyor  pro  illA  vice,  who 
granted  in  full  court  copyhold  land  which  had  escheated  for  felony, 
and  the  grant  was  deemed  to  be  void  merely  because  it  was  a  volun- 

(fi)  S.  46,  Tr.  101.  ment,  or  any  part  thereof,  by  devise,  sale, 
(9)  The  92nd  section  of  the  4  &  5  Vict.  exchange  or  mortgage,  in  wch  parcel  or 
c.  S5,  already  referred  to,  after  reciting  that,  parcelt  as  he  should  think  proper,  but  sub- 
by  the  custom  of  certain  manors,  the  lords  ject  to  the  payment  of  such  portion  or 
were  restrained  from  granting  -licences  to  portions  of  the  yearly  customary  lord's 
their  tenants  t^y  alien  their  ancient  tene-  rent  as  should  be  set  and  apportioned  by 
roents  otherwise  than  by  etiHreties,  enacted,  the  lord  or  steward,  or  his  deputy ;  and 
that  it  should  be  lawful  for  any  such  tenant,  that  such  parcel  or  parcels  (except  so  far 
with  the  licence  of  the  lord  or  steward  (which  as  the  tenure  or  descent  might  be  affected 
licence  the  lord  was  thereby  authorized  to  by  the  act)  should  be  held  and  be  conveyed 
give,  or  to  empower  the  steward  to  give,  as  the  original  tenement  had  by  custom 
by  any  writing  under  his  hand,  to  be  been  held  and  conveyed, 
afterwards  entered  upon  the  rolls  of  the  (r)  Ante,  p.  90;  19Vin.  597. 
manor),   to   dispose  of  his  ancient  tene- 
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tary  acl»  and  that  such  officer  had  no  power  to  appoint  a  steward, 
Pcpham  observing,  that  ''acts  done  by  one  who  keeps  court  as 
steward  without  authority,  if  they  come  in  by  presentment  from  the 
jury,  or  of  necessity  are  good ; — as  an  admittance  of  the  heir  upon  a 
presentment,  or  admittance  by  a  surrender  to  an  use:" — but  that 
**  acts  Toltmtary,  as  the  grant  of  a  copyhold,  are  not  good  («)•" 

It  is  certain  that  an  office  of  trust  annexed  to  the  person,  and  con- 
oeming  the  administration  of  justice,  cannot  be  granted  for  a  term  of 
years^  for  then  it  would  dcYoIye  upon  executors  or  administrators, 
which  might  be  very  inconvenient  (I).  And  it  should  seem  that  even 
under  a  grant  of  the  stewardship  of  a  Court  Baron,  where  the  suitors 
are  the  judges  («),  to  two  persons  for  a  term  of  years,  the  appointment 
would  determine  with  the  lives  of  the  grantees  (x). 

Under  an  appointment  of  two  joint  stewards,  the  author  appre- 
hends that  courts  may  be  held  by  one  of  them  {y) ;  and  that  one  of 
two  joint  stewards  may  perform  all  acts  of  a  ministerial  nature  {z)  as 
weD  out  of  court  as  in  court. 

An  office  which  is  partly  ministerial  and  partly  judicial  cannot  be 
granted  in  reversion,  not  even  by  the  king  {a) ;  d  fortiori  a  grant  in 
reversion  of  an  office  wholly  judicial,  as,  for  instance,  the  stewardship 
of  a  Court  Leet,  would  be  void  (&)• 

But  the  law  distinguishes  between  an  entire  office  comprehending 
two  parts,  one  judicial  and  the  other  ministerial,  as,  for  instance,  the 
ancient  office  of  auditor  of  the  court  of  wards  (c),  and  two  offices  dis- 
tinct in  themselves,  but  comprehended  under  one  name,  as  steward 
of  a  manor,  embracing  the  offices  of  steward  of  a  Court  Leet,  and  of 
a  Court  Baron  (d). 

The  law  also  makes  a  distinction  between  the  office  of  Judge  of  a 
court  of  record  («),  and  a  judicial  office  exercisable  by  deputy ;  there- 
fore the  author  apprehends  that  the  office  of  steward  of  a  customary 
Court  Baron,  although  of  a  judicial  character,  being  exercisable  by 


(t)  It  la,  however,  not  unnsual  for  the 
ftevard  to  be  specially  authorized  to  make 
Tolantary  grants  of  copyholds  reyerting  to 
the  lord  hy  escheat  or  forfeiture,  or  by  the 
detcnmnation  of  copies  granted  for  liyes 
only,  and  either  in  or  out  of  court ;  and 
the  power  is  sometimes  extended  to  a  de- 
puty steward.  And  now  see  4  &  5  Vict 
c.  86,  s.  87,  ante,  pp.  88^  n.  (s) ;  9(^  n.  {I). 

(f)  Sir  George  ReyneVs  case,  9  Co. 
96  b.  And  see  2  Show.  24»  in  Howard  v. 
Wood. 

(a)  Ante,  p.  4. 

(x)  Howard  v.  Wood,  Sir  T.  Jones,  127. 


(if)  Enowles  v.  Luce,  M&  112 ;  1  Corny. 
84 ;  ante,  p.  91.  But  see  Anon.  Gouldab. 
2,  pi.  4 ;  Jenk.  Cent.  246,  ca.  85. 

(a)  Vin.  Abr.  tit.  "  Authority,^'  p,  419. 

(a)  Curie's  case,  11  Co.  4  a}  Co.  Lit. 
8  b. 

(h)  Howard  v.  Wood,  sup.  i  S.  C.  1 
Freem.  473 1  S.  C.  2  Lev.  245;  S.  C.  2 
Show.  21 ;  Veale  f  Priour^  Hard.  857. 

(c)  Curie's  case,  sup. 

{d)  Howard  ^  Wood,  sup. 

(e)  See  T.  Jones,  127,  and  2  Show.  25,  in 
Howard  ^  Wood. 


'r-  7-1- 


•    ^  X' 


'>f^ 


»6 


OF  THE  OFFICE  AND  POWER 


[part  r. 


deputy,  may  be  granted  in  reversion  (/),  and  even  in  futuroy  as  it 
varies  from  the  case  of  land  (g). 

It  is  at  all  events  certain  that  the  king  may  grant  an  estate  in  an 
office  in  reversion  {h),  or  to  commence  in  futuro^  or  upon  a  contin- 
gency (t) ;  and  that  a  custom  may  make  an  office  grantable  in  rever- 
sion in  the  case  of  a  common  person  (A). 

Doubts  were  formerly  entertained  whether  a  grant  by  a  subject  (Z) 
of  the  stewardship  of  a  manor  for  life  was  good,  except  by  custom  or 
act  of  parliament  (m) ;  but  in  the  case  of  an  action  of  assumpsit  in 

B.  K.,  the  court  held  that  a  grant  for  life  by  deed  of  the  stewardship 
of  a  manor,  and  of  the  courts  thereto  belonging,  was  good  (n).   Abbott, 

C.  J.,  in  delivering  the  judgment  of  the  court,  adverted  to  the  case 
mentioned  by  Lit.  sect.  378,  of  a  grant  by  deed  by  a  subject  of  the 
office  of  a  parkership  for  the  life  of  the  grantee,  and  to  Lord  Coke's 
commentary  upon  that  sect.  (1  Inst.  233  b),  where  he  states  that  **if 
a  man  doth  grant  to  another  the  office  of  the  stewardship  of  his  courts 
of  his  manors,  with  a  certain  fee,  the  grantor  cannot  discharge  him 
of  his  service  and  attendance,  because  he  hath  the  profits  and  fees  be- 
longing to  his  office,  which  he  should  lose  if  he  were  discharged  of  his 
office.'*    The  court  also  adverted  to  the  case  of  Harvey  v.  Newlyn  (o), 


(f)  lb.  And  see  16  Vin.  Officei  (F.)  ; 
Walton's  case,  Dy.  270  b;  Young  v.  Stoell, 
Cro.  Car.  279;  S.  C.  W.  Jones,  310.  See 
cont.  Sir  John  Savage's  case,  Dy.  259  a. 
But  note,  there  the  second  grant  was  by  the 
name  of  a  reversion. 

(g)  Ferrer  o.  Johnson,  Cro.  Eliz.  336: 
The  King  tr.  Kemp,  Carth.  352 ;  S.  C.  4 
Mod.  275. 

(A)  Sir  John  Savage's  case,  sup. 

(t)  The  King  v.  Kemp,  sup. 

{k)  Mar.  43,  in  Young  v.  Fowler,  cites 

1  H.  7,  Croft's  case.     Vide  also  Co.  Lit. 
8  b,  n.  (5) ;  Hard.  357,  in  Veale  4*  Priour ; 

2  Vent  188,  in  Woodward  f  Fox. 

(0  N.  B.  In  the  Earl  of  Shrewsbury's 
case,  9  Co.  42,  the  grant  of  the  steward- 
ship for  life  was  by  the  crown. 

(m)  See  Owen  v.  Saunders,  1  Lord 
Raym.  158. 

(n)  Bartlett  v.  Downes,  3  Bam.  &  Cress. 
616;  S.  C.  5  Dow.  &  Ry.  526;  S.  C.  1 
Car.  &  Pay.  522.  The  plaintiff  was  ap- 
pointed  to  the  stewardship  by  it.  A.  (who 
was  seised  in  fee  of  the  manor),  by  deed 
under  seal,  which  granted  to  him  the  office 
of  steward  of  the  manor,  and  the  holding 
and  keeping  of  all  courts  of  what  kind 
soever  to  the  said  manor   belonging,  re- 


ceiving the  fees  and  profits,  &c.  during 
his  life.  R.  R,  devised  the  manor  to  C  D^ 
and  E.  D,  held  a  court,  and  received  en*. 
tain  fees,  to  recover  which  the  action  was 
brought. 

In  a  recent  case  the  defendant,  in  con* 
sideration  of  being  permitted  to  hold  the 
office  of  steward  of  a  manor  at  the  will  of 
the  grantor,  promised  out  of  tlie  fees  to 
pay  an  annuity  to  the  former  steward,  so 
long  as  he  should  hold  the  office,  and  the 
lord  afterwards  appointed  the  defendant 
steward  for  life ;  and  it  was  decided  that  it 
was  not  competent  for  the  defendant  to 
contend  that  he  did  not  hold  at  the  will  of 
the  lord,  and  avoid  payment  of  the  an- 
nuity; Mattock  V.  Kinglake,  1  Per.  & 
Dav.  46. 

The  existence  of  grants  for  life  of  the 
stewardship  of  manors  is  recognized  in  the 
Commutation  and  Enfranchisement  Act, 
ante,  p.  94,  n.  (q);  poet,  tit.  "Steward's 
Fees." 

(o)  Cro.  Eliz.  859.  See  the  pleadings 
in  an  action  of  debt  by  a  steward  appointed 
for  life,  to  recover  the  arrears  of  an  an- 
nuity, Nevill  V.  Rede,  Nels.  Lex  Man. 
App.  pi.  33.  And  note,  that  a  steward 
appointed  by  deed  or  patent  may  recover 
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wliich  was  an  action  on  the  case  for  disturbing  the  plaintiff  in  the 
ofSce  of  bailiff  of  a  manor,  granted  to  him  for  life,  and  observed,  that 
the  decision  against  the  plaintiff  in  that  case  appeared  to  have  been 
because  it  was  not  alleged  by  him  that  there  was  any  profit  belonging 
to  the  office. 

The  appointment  of  a  steward  is  generally,  howeyer,  during  the 
lord's  pleasure  only,  and,  even  when  made  for  years,  or  for  life,  the 
office  may  be  forfeited  by  misuser,  nonuser  or  refuser  (p) :  but  in  a 
stewardship  for  life  the  appointment  would  not  be  revoked  by  a  sub- 
sequent sale,  and  of  course  therefore  not  by  a  devise  {q)  of  the  manor, 
and  this,  because  of  the  casual  profits  incident  to  the  office  (r),  which 
could  not  be  determined  but  with  the  existence  of  the  manor  («}• 


his  salary  by  writ  of  annuity ;  Dy.  24<8  a, 
pL79. 

Vide  also  Nevil's  case,  7  Co.  S3  b, 
wbere  it  is  saidi  that  the  office  of  steward, 
receiyer  or  bailiff  of  a  manor,  may  be  in- 
tailed  within  the  stat  De  doniSf  because  it 
is  exercisable  within  landsi  cites  5  E.  4. 
See  Cro.  Car.  567. 

(^>  See  9  Co.  50  a,  in  the  Earl  of 
Shrewsbury's  case.  Vide  also  Co.  Cop. 
B.45,  Tr.  106,  107»  where  these  causes  of 
forfeiture  are  thus  suted  :  viz.  '*- 1.  By 
Jkuer.  As  if  the  steward  bum  the  court 
rolls,  or  if  he  taketh  a  bribe  to  wink  at  any 
offence,  or  use  partiality  in  any  cause  de- 
pending before  him.  2.  By  Non-user, 
As  if  the  steward  by  his  patent  being  tied 
to  keep  court  at  certain  times  of  the  year, 
without  request  to  be  made  by  the  lord 
fiuleth,  and  by  bis  failure  the  lord  receive 
any  prejudice,  this  is  a  forfeiture.  But  if 
the  lord  be  not  damnified,  then  this  non- 
user  is  no  forfeiture.  8.  By  Renter,  As 
if  the  steward  tied  by  his  patent  to  keep 
court  upon  a  demand  or  request  to  be 
made  by  the  lord,  if  the  lord  demandeth 
or  requesteth  him  to  keep  a  court,  and  he 
^eth,  this  is  a  forfeiture,  though  the  lord 
be  thereby  nothing  damnified."  [N.  B. 
Kon-user  of  itself,  without  some  special 
damage,  is  no  forfeiture  of  private  offices; 
Co.  Lit.  238  a.1 

Id  the  case  of  an  attorney,  whose  stew- 
ardship is  determined,  the  court  of  law  of 
which  he  is  admitted  will  exercise  a  sum- 
naiy  jurisdiction  to  compel  him  to  deliver 
op  the  court  rolls  of  his  employer;  Ex 
parte  Corpus  Christi  College,  6  Taunt. 
105.    And  see  Sir   Richard  Hughes  v. 

S. 


Mayre,  8  T.  R.  275;  Marshall's  case,  2 
Sir  W.  Bl.  912  ;  Ex  parte  Orubb,  5  Taunt. 
206.  The  custody  of  court  rolls  belongs 
to  the  lord,  and  the  steward  is  considered, 
with  regard  to  the  rolls,  as  the  lord's  agent 
only ;  and  in  Rawes  «.  Rawes,  7  Sim.  625, 
was  ordered  to  deliver  them  over  to  the 
receiver  in  the  cause.  In  the  case  of  the 
Bishop  of  Winchester  v,  Bowker,  29  Beav. 
479,  indexes  prepared  by  a  deputy  steward, 
but  claimed  to  be  his  private  property,  were 
ordered  to  be  produced  for  inspection  in  a 
suit  by  the  lord  for  the  delivery  up  of  all 
documents  relating  to  the  manor.  A  lease 
of  a  manor  had  been  granted  for  three  lives, 
and  the  court  rolls  deposited  with  the  lessee ; 
on  the  expiration  of  the  lease,  the  lord  re- 
quired the  lessee  to  deliver  back  the  rolls, 
but  of  which  no  notice  nor  any  proceeding 
was  taken  until  twenty-two  years  after;  and 
on  a  bill  by  the  lord  to  recover  the  title 
deeds  and  court  rolls,  it  was  held,  on  a  plea 
of  the  Statute  of  Limitations,  that  the  bill 
was  too  late.  Wells  v.  Doddington,  2  Coll. 
78. 

(q)  Bartlett  v.  Downes,  ubi  sup. 

(r)  Co.  Lit  288  b ;  Harvy  «.  Newlyn, 
ubi  sup.  And  see  Vin.  Abr.  *< Officer" 
(O.  4),  pL  5  &  6;  Br.  Graunts,  pi.  98, 
134. 

(t)  Sir  Charles  Howard's  case,  Cro. 
Car.  60.  **  Two  joint-tenants  [of  a  manor] 
grant  the  stewardship  thereof  to  one,  and 
20/.  per  annum  for  the  exercise  of  it;  if  the 
one  discharge  him,  it  is  a  good  discharge 
as  to  the  service,  but  yet  he  shall  have  his 
fee.  If  the  lord  of  a  manor  grant  the 
stewardship  thereof  to  another,  taking  10/. 
per  annum  of  the  issues  and  profits  of  his 
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Should  the  steward  be  disturbed  in  his  office,  bis  remedy  is  by  aa 
action  on  the  case  {t)y  which  has  been  substituted  for  an  assise  («) ; 
and  it  was  laid  down  in  Wehb's  ease  (or),  that  an  assise  lay  for  the 
office  of  steward,  bailiff  or  receiver  of  a  manor.  It  also  appears  that 
the  Court  of  King's  Bench  would  grant  a  mandamus  to  restore  a  per- 
son  to  the  office  of  steward  of  a  customaiy  Court  Baron  (y ). 

It  has  been  thought  that  the  office  of  steward  is  absolutely  essen- 
tial (z)y  but  the  author  has  not  been  able  to  find  any  authority  deny*" 
ing  the  lord  of  a  manor  the  privilege  of  holding  his  own  courts ;  on 
the  contrary,  it  is  laid  down  in  various  books,  that  the  lord  or  his 
steward  is  the  judge  in  the  customary  court  (a),  which  seems  fiiUy  to 
establish  the  right  of  the  lord  to  preside  in  person,  if  he  pleases.  It 
may,  however,  admit  of  a  question,  whether  in  such  a  case  the  lord 
would  be  entitled  to  the  fees  usually  charged  by  the  steward  upon 
surrenders  and  admittances,  &c.,  unless  by  special  custom  or  con- 
vention, though  there  can  be  no  doubt  that  the  lord  could  recover  the 
amount  of  stamp  duties  and  other  disbursements. 


Deputy  {and  Sub^deputy)  Steward. 

The  author  apprehends  that  the  steward  of  a  manor  may  appoint 
a  deputy  or  under-steward  to  hold  courts,  or  perform  ministerial  acts 
out  of  court  (&),  and  either  in  writing  or  by  parol  {c),  although  the 


court  tliere  for  his  fee,  and  afterwards  the 
lord  dischargeth  the  steward,  the  same  is 
void ;  for  it  is  a  disadvantage  to  the  steward, 
for  he  cannot  have  his  fee  if  no  courts  be 
holden ;  hut  if  the  fee  be  limited  to  issue 
out  of  lands,  there  such  discharge  is  good ; 
for  there  the  steward  shall  have  his  fee, 
although  that  no  courts  be  holden  there ; 
see  18  E.  4^  8,  to  that  purpose."  By 
Tanfield,  axg.,  in  Goore  and  others  v.  Daw- 
beny,  2  Leo.  76. 

(i)  Ferrer  f  Johnson,  Cro.  Eliz.  835; 
Harvy  ^  Newlyn,  sup.  And  see  the 
pleadings  in  an  action  for  distributing  a 
deputy  steward,  where  the  chief  steward 
was  appointed  by  a  corporation.  Anon. 
Nets.  Lex  Man.  App.  pi.  84. 

(«)  See  Better  v.  Dodsworth,  6  T.  R. 
683,  in  which  Lord  Kenyon  said,  "If 
there  had  been  certain  fees  annexed  to  the 
discharge  of  certain  duties  belonging  to 
this  office  [belfry  and  church  sexton],  and 
the  defendant  had  received  them,  an  assise 
would  have  lain ;  and  the  action  for  money 
had  and  received  to  recover  fees  has  aU 


ways  been  considered  as  being 
in  the  place  of  an  asnse.  But  there  is  no 
pretence  to  say  that  an  assise  will  lie  for 
a  gratuity." 

(«)  8  Co.  47  b. 

(y)  He's  case,  1  Vent.  168. 

(2)  Supp.  Co.  Cop.  8.  8,  Tr.  149;  Fisher 
on  Copyholds,  58,  cites  Withers  v.  Iseham^ 
Dy.  70,  pi.  87 ;  and  see  Cholmely  o.  Mor- 
ton, 2  Show.  180. 

(a)  Kitch.  168,  164;  Co.  Lit;  58  a;  4 
Co.  26  b.  Sir  Edward  Coke  considered  the 
steward  merely  as  the  representative  or  de- 
puty of  the  lord  in  hU  abtenee  ;  Co*  Cop. 
s.  45,  Tr.  102.  And  see  2  Watk.  on  Cop. 
25  et  seq. ;  ante,  p.  79,  n.  {k). 

(5)  Lord  Dacre'scase,  1  Leo.  288;  Bur* 
gesse  4*  Foster,  ib.  289 ;  Burdef  s  case,  Crow 
Eliz.  48 ;  Parker  f"  Rett,  infra.  But  there 
was  a  special  custom  shown  in  the  first 
case,  and  an  express  power  in  the  steward'* 
patent  in  the  last  three  cases.  Vide  also 
19  Vin.  '*  Steward  of  Courts"  (I.),     in  die 


(c)  See  note  (c)  next  page. 
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patent  of  the  chief  steward  should  not  contain  an  express  authority 
for  that  purpose  {d) ;  and  that  all  such  powers  as  a  steward  of  a 
manor  maj  exercise  as  of  common  right  are  exercisable  by  a  deputy 
steward  {e),  unless  controlled  by  ciistom^  or  unless  a  limited  authority 
is  expressed  in  his  deputation^  in  which  case  the  special  purpose  or 
turn  only  for  which  he  is  deputed  will,  of  course,  be  the  extent  of  his 
power(y).  But  Sir  Edward  Coke  suggests  (ff)  that  an  under-steward 
cannot  be  made,  without  special  words  in  the  steward's  patent,  autho- 
rizing him  to  make  a  deputy,  unless  in  cases  of  necessity  (A),  ^*  since,'^ 
he  adds,  "  it  is  an  office  of  knowledge,  trust  and  discretion  (t)."  And 
it  is  dear  that  an  under-steward  cannot  make  voluntary  grants,  imless 
expressly  authorized  so  to-  do  by  the  chief  steward  by  virtue  of  a 
special  power  contained  in  his  patent. 

And  according  to  the  case  of  Young  k  Fowler  (k),  the  lord  of  the 
manor  is  to  approve  of  the  deputy's  sufficiency,  and  his  misdemeaning 
himself,  or  being  unskilful,  would  be  a  forfeiture,  and  at  the  steward's 
periL 

A  deputy  steward  may  hold  a  court  either  in  his  own  name,  as 
deputy,  or  in  the  name  of  the  chief  steward  (/),  but  it  is  more  regular 
to  act  in  the  name  of  the  principal  (m). 

It  is  generally  conceived  that  a  deputy  cannot  make  a  deputy,  or, 
in  other  words,  cannot  transfer  his  authority  to  another  (n) ;  but  that 
as  grants  in  court  (not  being  of  a  voluntary  character)  by  any  steward 
who  has  colour  of  title  are  good  (o) ;  go  if  a  deputy  steward  depute 
another,  who  holds  courts  and  makes  grants,  the  acts  of  the  sub- 


of  HeggcT  if  Feltton,  4  Leo.  Ill,  it  (k)  **  An  if  an  office  of  itewardsbip  de- 


«aa  noticed  that  a  copyholder  being  in 
Ireland,  the  steward  deputed  a  person  to 
take  the  surrender  there,  and  that  the  sur- 
render was  held  to  be  good.  But  in  Walron 
V.  Corfaam,  Toth.  277,  11  Jac,  it  was  held 
that  **  a  tteward  qf  a  court  cannot  make  a 
letter  of  attorney  to  a  man  to  take  a  surren- 
der." 

(e)  But  the  author  apprehends  that  a 
depatstion  for  any  special  purpose  or  turn 
only  most  be  by  deed. 

(d)  See  Parker  4*  Kett,  infri  ;  Gilb.  Ten. 
M.  csi. ;  Young  9.  Fowler,  Cro.  Car.  556. 

(r)  12  Hod.  468 ;  1  Ld.  Raym.  661.  Sed 
vide  Xitch.  162;  Earl  of  Shrewsbury's 
case,  9  Co.  48  a,  b;  1  Corny.  84.  But  see 
ante,  p.  97. 

(/)  GUb.  Ten.  447, 448 ;  19  Vin.  "  Ste- 
wart of  Courts"  (I.) ;  I  Salk.  96. 

(j)  Ca  Cop.  s.  46,  Tr.  107.  And  see  4 
1*0.244. 


scend  unto  an  infant,  he  may  make  a  de- 
puty, because  the  law  presumeth  he  is  him- 
self incapable  to  execute  it;"  ante, p.  92. 
So  if  it  be  granted  to  an  earl,  in  respect  of 
the  exility  of  the  office  in  a  base  court,  and 
of  the  dignity  of  the  person  ;'*  ib.  And  see 
as  to  an  implied  necessity  from  the  dignity 
of  the  person,  Earl  of  Shrewsbury's  case,  9 
Co.  49  a. 

(i)  But  see  Lord  Dacre's  case,  infri. 

(k)  Cro.  Car.  556. 

(/)  Parker  v.  Kett,  1  Ld.  Raym.  659, 
660 ;  S.  C.  12  Mod.  469,  470. 

(m)  12  Mod.  690;  Combe's  case,  9  Co. 
76  b ;  19  Vin.  Abr.  "  Steward  of  Courts," 
(I.)  pi.  6. 

(n)  89  U.  6,  88,  84 ;  14  E.  4, 1 ;  Earl  of 
Rutland  ^  Spencer's  case,  4  Leo.  244 ;  S. 
C.  2  Brownl.  837;  Scroggs,  88;  12  Mod. 
470 ;  1  Corny.  84;  Com.  Dig.  Cop.  (C.  5). 

(o)  Ante,  pp.  90, 93. 
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deputy  would  be  valid.  Of  this  there  can  be  no  doubt,  (the  grants 
made  by  the  sub-deputy  being  of  a  ministerial  and  not  of  a  voluntary 
character,)  as  he  would  be  a  steward  de  facto ,  having  colour  of  legal 
authority  (p).  And  according  to  the  cases  of  Lord  Dacre  (q)  and 
Parker  &  Kett{x)j  a  deputy  steward  may  depute  another  as  his 
servant  to  perform  any  specific  ministerial  act  which  he  should  by  his 
own  appointment  be  authorized  to  execute  even  out  of  courty  such 
limited  authority  not  being  inconsistent  with  the  rule  that  delegatus 
non  potest  delegare. 


Bailiff  or  Reeve, 

The  office  of  the  bailiff  or  reeve  of  a  manor  is  clothed  with  much 
less  important  trust  and  discretion  («),  and  the  author  is  not  aware 
that  any  doubt  is  entertained  of  the  power  of  the  lord,  or  chief 
steward,  to  appoint  a  bailiff  by  parol  {t)^  or  of  the  appointment  being 
good  when  made  by  the  steward  without  any  special  authority  for 
that  purpose,  or  of  the  bailiff's  power  to  act  by  deputy  as  regards  his 
duties,  either  in  or  out  of  court,  a  bailiff  being  a  ministerial  and  not 
a  judicial  officer  (u). 

For  the  derivation  of  the  words  *'  bailiff"  and  "  reeve,**  and  **  what 
belongeth  of  duty  and  right  to  either  of  them,"  the  reader  is  referred 
to  Fleta,  lib.  2,  caps.  67,  69;  Co.  Lit.  ss.  79,  379. 


(p)  12  Mod.  470,  471;  1  Ld.  Raym. 
660,  661  ;  and  see  Cro.  Eliz.  534;  Mo. 
112. 

iq)  In  ejectment,  B.  R.  Tr.  26  Eliz.,  1 
Leo.  288. 

(r)  1  Ld.  Raym.  658;  S.  C.  Salk.  95; 
S.  C.  12  Mod.  467 ;  S.  C.  Comy.  84. 

(*)  3  Edw.  2,  tit.  "  Avowry ;"  2  Edw.  4, 
4 ;  12  H.  7, 14  :  21  H.  7 ;  ReUw.  158  b ;  Gyb- 
sonv.  Searl,  Cro.  Jac.  84,  176;  Harvy  v. 


Newlyn,  ubi  sup.  But  it  should  seem  diat 
if  the  lord  of  a  manor  was  beyond  the  sea, 
the  #rit  of  right  was  to  be  directed  to  the 
bailiff  of  the  manor ;  1  Leo.  228,  in  Bla- 
grave  4r  Wood's  case. 

(/)  Blagrave  4"  Wood,  1  Leo.  228,  dtes 
I2H.  7,  25,  26,  27. 

(u)  See  Vane's  case,  Sid.  335,  pi.  5 ;  5 
Vin.  482 ;  7  Vin.  556. 
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CHAPTER  IV. 
OF  SURRENDER. 

[Reserving  the  mlject  of  Surrender  to  Will  for  distinct  consideration.] 

Th£R£  can  be  no  substitution  of  a  person  into  the  tenancy  but  by  a 
swrrender  (a),  nor  is  such  substitution  complete  until  admittance  (b). 

If  therefore  two  copyholders  are  desirous  of  exchanging  their  copy- 
hold lands^  it  can  only  be  effected  by  surrendering  to  the  use  of  each 
other,  and  each  being  admitted  under  such  respective  surrenders  (c). 
So  where  joint-tenants  of  copyhold,  without  the  consent  of  the  lord, 
made  partition  by  parol,  and  afterwards  occupied  in  severalty,  and 
one  of  them  surrendered  in  general  words,  it  was  held  by  the  Court 
of  King's  Bench  that  the  surrenderee  was  not  entitled  to  be  admitted 
to  the  parcels  holden  in  severalty  by  his  surrenderor  (d). 

The  word  **  surrender  *'  is  said  by  C.  J.  Coke  to  be  vocahulum  artisy 
and  to  admit  of  no  qualified  term  {e\  but  this  rule  does  not  extend  to 
the  lord,  for  between  a  tenant  and  him,  the  conveyance  need  not  be 
according  to  the  custom,  but,  may  be  made  by  bargain  and  sale, 
or  other  less  formal  act  (/) ;  and  in  Blemmerhasset  y.  Humbert 
stone  {g)y  Lord  Hobart  thought  that  a  copyholder  declaring  himself 
weary  of  his  copyhold,  and  requesting  the  lord  to  take  it,  was  equal  to 
a  surrender. 


(a)  Knight «.  Cooke,  2  Cb.  Ca.  43. 

(6)  Bat  note,  it  was  decided  in  Goodtitle 
d.  Fowler  a  Welibrd,  1  Dough  189,  that  a 
devisee  in  remainder  of  copyhold,  who  had 
aurrendered  to  the  customary  heir,  might 
be  examined  as  a  witness,  although  the 
heir  would  not  assent  to  the  surrender. 

(f)  Kitch.  171 ;  Co.  Cop.  s.  36,  Tr.  8S  ; 
Earl  of  Carlisle  v.  Armstrong,  1  Burr.  333. 
Bat  a  different  mode  of  transferring  the 
copyhold  interest  is  frequently  pointed  out 
by  act  of  parliament. 

By  4  &  5  Will.  4,  c.  30,  •«  to  facilitate  the 
exchange  of  lands  lying  in  common  fields," 
penons  seised  of  or  entitled  to  copyholds, 
though  for  life  only,  are  authorized  to  con- 
vey in  exchange  by  the  form  of  deed  in  the 
schedule  of  the  act  any  lands  held  by  copy 
cfeomrt  roU,  lying  intermixed  and  dispersed 
in  common  fields,  meadows,  or  pastures,  for 
other  pieces  of  laud,  either  lying  therein  or 
bebg  part  of  the  inclosed  lands  iu  the  same  or 


any  adjoining  parish,  such  deed  of  exchange 
to  be  produced  to  the  lord  of  the  manor  or 
his  steward,  who  is  required  to  cause  the 
same  to  be  entered  on  the  court  rolls  ;  and 
the  act  provides  that  the  fees  and  charges 
of  such  entry  shall  not  exceed  sixpence  for 
every  law  folio  of  seventy-two  words. 

(d)  Rex  9.  South  wood,  5  Man.  &  Ry. 
414. 

(e)  Co.  Cop.  s.  39,  Tr.  86 ;  and  see  6 
Vin.  Cop.  (U.),  pi.  2. 

(/)  Blemmerhasset  «•  Humberstone, 
Hut  65;  S.  C.  Sir  W.  Jones,  41 ;  Hasset 
V.  Hanson,  Win.  66,  67 :  Wakeford's  case, 
1  Leo.  102  ;  Gilb.  Ten.  252,  253;  ib.  300, 
801;  ib.  811, 312;  ib.  Watk.N.  115. 

(g)  Hut  65 ;  and  see  6  Vin.  Cop.  (Z.). 
pi.  17;  Coleman  v.  Bedill,  1  And.  199; 
S.  C.  called  Coleman  v.  Portman,  1  Leo. 
191,  ca.  273;  sed  vide  1  Roll.  Abr.  502, 
CL.) 
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Mr.  Watkins  contends,  that  the  rule  does  not  extend  even  to  a 
return  of  the  copyhold  into  the  lord's  hands,  for  the  purpose  of  being 
conyeyed  to  a  stranger  (A),  unless  the  rights  of  a  third  person  are 
prejudiced,  as  was  the  case  in  Zinzan  &  Talmadge  or  Talmash  (i), 
where  the  first  cestui  que  vie  was  allowed  by  the  custom  to  destroy 
the  whole  estate  by  surrendering  into  the  lord's  hands,  and  it  was 
held  that  his  joining  with  the  lord  in  levying  a  fine  of  the  lands  did 
not  operate  as  a  surrender  within  the  custom.  When  the  act  is  such 
as  amounts  to  an  absolute  relinquishment  of  the  estate  to  the  lord,  it 
would  certainly  seem  that  the  above  rule  is  not  applicable,  although 
the  lord  subsequently  grant  the  estate  out  again  to  the  nominee  of 
the  copyholder ;  but  when  the  lord  is  merely  the  conduit  pipe  of 
assurance  to  a  third  party,  it  may  be  doubtfiil  whether  the  word 
'^  surrender  ^^  is  not  essential  to  conclude  the  interest  of  the  customary 
heir  (A). 

The  ca^  oiBelfield  k  Adams,  3  Bulst.  80,  cited  in  Gilb.  Ten.  253, 
254,  and  quoted  by  Mr.  Watkins  (/)  to  prove  that  a  copyhold  may 
be  surrefidered  by  implication,  is  clearly  opposed  to  the  dictum  of 
Sir  Edward  Coke,  that  the  word  ^^  surrender"  is  vocabulum  arHs; 
but  this  case  is  by  no  means  to  be  relied  on  as  an  authority  in  &vor 
of  Mr.  Watkins's  proposition.  Chief  Baron  Gilbert,  in  noticing  the 
case,  thus  expresses  himself:  ''Copyholder  in  fee  comes. into  court, 
and  there  accepts  a  copy  to  himself  for  life,  remainder  to  his  wife  for 
life,  remainder  to  his  son  for  life ;  this  is  tantamount  to  a  surrender 
to  the  use  of  himself,  &c.,  but  he  hath  his  old  reversion  in  him ;  for 
there  is  no  ground  to  make  a  surrender  of  that  by  construction, 
because  he  has  made  no  disposition  of  it.  But  as  this  case  is  in 
Rolle's  (m),  it  is  said  that  it  was  no  surrender,  for  that  a  copyhold 
cannot  be  surrendered  by  a  surrender  in  law,  but  only  by  actual 
surrender ;  yet  as  it  is  in  other  places  in  Kolle's,  it  is,  as  in  Bulstrode, 
held  to  be  a  surrender,  but  that  the  reversion  was  still  in  the  copy- 
holder." 

The  nile,  however,  is  applicable  to  the  leffcU  customary  interest 
only,  the  equitable  or  beneficial  interest  in  copyholds  being  transfer- 
able by  deed,  so  that  a  joint  tenancy  in  the  trust  of  copyholds  may  be 
severed  by  a  common  law  assurance  (n). 

And  in  strictness  copyholds  for  lives  are  not  the  subject  of  sur- 

(A)  1  Cop.  56.  Adams,  1  Roll.  Rep.  256 ;  2  D*AnT.  188 

(i)  Pollexf.  564  s    S.  C.  Sir  T.  Raym.  (L.),pl.  1. 

402;  S.  C.  2  Show.  130;  S.  C.  T.  Jones,  (m)  1  Roll  Abr.  501  (L.),  Shepbard  ^ 

142 ;  S.  C.  I  Freem.  268.  Adams ;  but  see  M.  13  Jac.  B.  R.  cited  ib. 

{k)  Calth.  Read.  43  et  seq. ;  6  Vin.  Cop.  («)  Trodd  v.  Downs,  2   Atk.  304.     A 

(Z.),  pi.  8, 10,  15 ;  ib.  Cop.  (U  a.),  pi.  1  ;  joint-tenant  of  the  Ugal  customary  fee  may 

Kite.  169, 170, 171.  reUate  to  his  companion ;  Wase  o.  Pretty, 

(0  1  Cop.  58  {  and  see  S.  C.  Soutbcot  4*  l¥in.  3. 
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lender,  other  than  as  a  mode  of  extingaishing  the  copyholder's  interest, 
except  by  special  custom,  for  it  should  seem  that  a  copyholder  for 
life  cannot  of  common  right  surrender  to  the  use  of  another  for  the 
remainder  of  his  0¥m  life ;  and  all  the  authorities  agree  that  under 
the  ordinary  surrender  by  a  copyholder  for  life,  and  the  regrant  by 
the  lord  to  the  purchaser  or  his  nominee,  the  grantee  is  in  by  the 
lord,  and  not  by  the  surrenderor. 

So  a  special  custom  was  requisite  to  enable  a  copyholder  pur  autre 
9tf  to  devise  his  interest  (o) ;  and  hence,  also,  when  a  bill  is  brought 
for  the  surrender  of  a  copyhold  fcHr  lives,  the  lord  must  be  made  a 
party  (p). 

How  Surrenders  are  to  be  nuide,  and  into  whose  Hands. 

Surrenders  are  made  in  various  forms,— in  some  manors  by  a  rod, 
in  others  by  a  straw,  in  others  by  a  glove ;  which  symbol  is  delivered 
over  by  the  surrenderor  to  the  steward  or  other  person  taking  the 
surrender  in  the  name  of  seisin. 

A  surrender  must  be  taken  by  the  lord  or  his  steward,  or  the 
deputy  steward  (7),  though,  by  special  custom,  it  may  be  into  the 
hoods  of  two  tenants  of  the  manor,  or  of  one  tenant,  or  into  the 
hands  of  the  bailiff  in  the  presence  of  two  tenants,  or  into  the  hands 
of  a  tenant  in  the  presence  of  other  persons  (r) ;  the  custom,  however, 
mHst  be  pleaded  («). 

Bat  a  tenant  is  not  liable,  where  such  a  custom  prevails,  to  an 
action  tor  refusing  to  take  a  surrender  (^). 

Where  a  person  filling  the  office  of  clerk  of  the  castle  of  F.  stated 
it  to  be  usual  for  him,  as  well  as  the  steward,  to  take  surrenders,  the 
Court  of  B.  R.  held  the  custom  to  be  valid,  and  the  practice  sufficient 
eyidence  of  its  existence  for  a  jury  {u). 


(#)  See  WdloMD  V.  BowriBg,  I  Sim.  k 
Sro.  24.  Copyholds  and  customaryholds 
par  mUrt  vU  were  made  deviaable  by  1  Vict, 
c  26,  8.  S. 

ip)  6  Yin.  Cop.  (X.e.)  289. 

(9)  Dudfeild  Sf  Andrews;  Tokely  4- 
Hawkins ;  Lord  Dacre's  case ;  Parker  ^ 
Kett,  uM  sup. ;  ante,  pp.  93,  98.  And 
a  surrender  may  be  made  into  the  hands 
of  a  steward  to  hia  own  use,  ante,  p.  93  { 
1  New  Abr.  473 ;  Oilb.  Ten.  277. 

(r)  Co.  Lit  59  a ;  Kitch.  201  1  Page  r. 
Smith,  3  Salk.  100;  Beany  v.  Turner,  1 
Le?.  293;  S.  C.  (called  Turner  f  Benny), 
1  Mod.  61 ;  S.  C.  (called  Turner  «.  Ben- 
sodX  2  Keb.  966 ;  and  see  1  Watk.  on  Cop. 


78,  n.,  2nd  ed.,  where  he  notices  a  eustom  to 
surrender,  &c.  in  the  presence  of"  sufficient 
witnesses,"  though  not  tenants. 

(9)  Freeborn  r.  Purchase,  Sty.  l07 ;  All. 
68,  69 ;  Co.  Lit  59  a ;  but  see  Beany  ^ 
Turner,  or  Turner  if  Benny,  sup. 

(t)  Forde  v.  Hoskins,  1  Roll.  Rep.  126. 

(«)  Doe  V.  Mellersh,  5  Adol.  &  £11. 341  ; 
1  Nev.  &  Per.  30  -,  ante,  p.  24.  By  the 
custom  of  the  manor  of  Kettering,  a  sur- 
render may  be  taken  out  of  court  by  one 
of  two  persons  styled  decioers,  and  it  is  pre- 
sented by  the  deciners  at  the  following  court, 
inroUed  and  left  with  the  steward;  Tide 
Doe  V.  Mee,  4  Bam.  &  Adol  617 :  S.  C. 
(Hawthorn  r.  Mee),  3  Nev.  &  Man.  424. 
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The  heir  is  a  copyholder  to  many  purposes  beiore  admittance^  and, 
as  it  would  seem,  may  take  a  surrender  (jt). 

It  has  been  said  that  an  attainder  is  an  absolute  determination  of 
the  estate  of  a  copyholder  for  life,  and  that  he  cannot  afterwards  be 
of  the  homage,  nor  take  a  surrender  out  of  court,  even  though  he 
should  have  been  pardoned  (y ) ;  but  the  author  apprehends  that  this 
notion  is  correct  only  so  fiur  as  it  applies  to  the  case  of  a  copyholder 
for  life,  with  remainder  oyer  upon  his  decease,  or  in  case  of  forfeiture 
or  other  determination  of  his  life  estate ;  and  to  the  case  of  an  at- 
tainted copyholder,  where  the  lord  had  entered  for  the  forfeiture;  for 
it  should  seem  that  the  competency  of  a  copyholder  who  commits 
felony  is  restored  by  a  pardon  under  the  great  seal,  or  under  the  pro- 
visions of  the  6  Geo.  IV.  c.  2o,  and  that  the  legal  seisin  will  remain 
in  him,  if  not  divested  by  the  entry  of  the  lord  (z), 

Whet/ier  a  Surrender  can  be  made  by  Attorney. 

A  doubt  has  existed  in  practice  whether  a  copyholder  could  sur- 
render by  power  of  attorney ;  and  this  doubt  has  received  some 
sanction  by  a  case  in  which  two  judges  are  reported  to  have  held, 
against  the  opinion  of  a  third  judge,  that  a  surrender  by  attorney  was 
not  good,  and  that  if  the  copyholder  could  not  attend  in  person,  the 
lord  should  appoint  a  special  steward  to  take  the  surrender  (a). 

But  the  author  apprehends  that  there  can  be  no  good  reason  as- 
signed for  this  distinction  between  freehold  and  copyhold  assurances, 
and  that  in  all  cases  such  acts  as  a  copyholder  can  do  himself,  he  may 
authorize  another  to  do  for  him  either  in  or  out  of  court,  and  without 
any  special  custom  for  it  (b) ;  for  as  a  surrender  out  of  court  by  the 
hands  of  the  steward  is  good  without  custom  (c),  so  it  may  well  be 
made  according  to  the  rule  of  conunon  law  by  attorney  (ef). 

And  yet  it  should  seem  that  a  surrender  which  is  warranted  only 
by  special  custom,  must  be  made  in  person,  as  if  there  be  a  custom 


(x)  Munifiis  V.  Baker,  1  Keb.  25;  4  Co. 
22  b  s  post,  tit  '<  Admittance;"  tit  <*  For- 
feiture." 

(y)  Benison  v.  Strode,  T.  Jones,  189, 
190;  S.  C.  Skin.  8. 

(s)  Doe  d.  Evans  v.  Evans,  5  Barn.  & 
Cress.  587,  and  see  8  Co.  10  b,  11  a ;  Plow. 
486;  Doe  d.  Griffith  v.  Pritcbard,  5  Barn. 
&  Adol.  775. 

(a)  See  1  Leo.  S6t  ca.  45.  As  to  tbe  ope- 
ration of  a  power  of  attorney,  see  22  &  28 
Vict.  c.  85,  s.  26. 

(6)  Combes's  case,  9  Co.  75  ;  Parker  ^ 
Keck,  1  Corny.  85 ;  Warner  r.  Hargrave,  2 


Roll.  Rep.  898;  I  D*Anv.  665,  Authority 
(A.)  marg.;  2  D'Any.  181  (O.) ;  1  New  Abr. 
462  (D.) ;  Godb.  889 ;  and  see  1  Watk.  on 
Cop.  67,  n.  (p) ;  2  Ves.  679,  in  Mitchell  v. 
Neale ;  Doe  d.  Smith  v.  Bird,  5  Bam.  8c 
Ad.  695;  S.  C.  2  Ney.  &  Man.  679;  ante, 
p.  52,  note  (A).  The  case  of  Graham  9. 
Jackson,  6  Ad.  &  EI.,  N.  S.  811,  is  one  of 
a  surrender  made  under  a  power  of  at- 
torney, executed  by  a  feme  covert,  becom- 
ing inoperative  by  her  death,  before  the 
surrender  had  been  made. 

(e)  Co.  Lit.  59  a,  n.  (b) ;  ante,  p.  98. 

{d)  See  9  Co.  76  b,  in  Combes's  case. 
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that  an  in&nt  may  surrender  at  the  age  of  discretion  {e),  or  that  a 
copyholder  out  of  court  may  surrender  into  the  hands  of  the  lord  by 
the  hands  of  two  customary  tenants  (/). 

It  is  certainly  the  constant  practice  to  admit  of  surrenders  by  power 
of  attorney,  and  in  such  cases  it  is  usual,  and  very  proper,  for  the 
stewarct  to  inrol  the  power,  which  should  be  copied  verbatim  at  the 
end  of  the  court  roll  of  the  particular  day.  The  reader  will  find  that 
in  Hardy  y.  Reeves  {g)  the  heir  of  the  mortgagee  gave  a  power  of 
attorney  to  be  admitted,  and  afterwards  to  surrender  to  a  person  who 
purchased  subject  to  the  equity  of  redemption :  and  that  in  the 
Attorney- GeTieral  y.  Vigor  and  others  {h)  no  question  was  made  on 
the  yahdity  of  a  power  of  attorney  to  be  admitted,  and  afterwards  to 
varender  to  the  use  of  the  will  of  the  copyholder. 

And  even  a  custom  for  a  copyholder  to  make  letter  of  attorney  to 
two  copyholders  to  surrender  after  his  death  has  been  held  to  be 
good(i). 

It  was,  however,  decided  by  Lord  Hardwicke,  in  a  case  where  a 
custom  was  aUeged  that  all  surrenders  must  be  made  in  person, 
except  in  special  cases  of  disability,  that  the  purchaser  was  not  com- 
pellable to  accept  of  a  surrender  by  attorney,  nor  was  the  custom 
contrary  to  law  (k) ;  but  even  without  any  special  custom,  the  vendor 
is  compellable  to  surrender  in  person,  if  it  can  be  conveniently 
done(/). 

A  covenant  to  surrender  copyholds  would  not  be  broken  by  a  re- 
fusal to  execute  a  power  of  attorney  for  that  purpose,  as  it  is  also  clear 
that  a  copyholder  is  not  compellable  to  surrender  by  attorney  (m). 

In  Mitchel  &  Neale  the  Chancellor  said,  "  a  surrender  by  attorney 
cannot  be  out  of  court,  for  that  would  be  for  an  attorney  to  make«an 
attorney,  which,  unless  there  is  a  special  power  in  the  letter  of  attorney 
for  that  purpose,  an  attorney  cannot  do :"  but  this,  the  author  con- 
ceives, must  mean  where  the  surrender  is  into  the  hands  of  the  lord 
bj  the  hands  of  customary  tenants,  or  of  the  bailiff  or  reeve,  pursuant 
to  a  special  custom  (n).. 

A  person  who  has  a  bare  authority,  as  an  executor  empowered  to 
sell  land,  cannot  surrender  by  attorney  (o). 


{•)  Co.  Cop.  ft.  34,  Tr.  78  ;  Perk.  a.  12, 
13. 

(/)  Ca  Cop.  8. 84,  Tr.  78 ;  Co.  Lit  59  a ; 
Combes's  case,  9  Co.  76,  cites  Chapmaa's 
case,  1  Roll.  Abr.  500. 

Or)  4  Ves.  Jan.  466. 

(A)  8  Ves.  jon.  265. 

(i)  Roby  ^  TweWes,  Sty.  423 ;  and  see 
Wallis  o.  Bucknal,  ib.  291.  311. 

{k)  Mitchel  0.  Neale,  2  Ves.  679. 

(i)  Noel «.  Weston,  6  Madd.  50;  and  see 


per  Lord  Hardwicke,  2  Ves.  681,  in  the 
above  case  of  Mitchel  f  Neale. 

(m)  Symms  v.  Smith,  Cro.  Car.  299;  S. 
C.  Godb.  445. 

(n)  Ant  ,  p.  108. 

( o)  Combes's  case,  and  Warner  4r  Har- 
grove, ubi  sup.;  Co.  Cop.  s.  34,  Tr.  78. 
And  this  rule,  the  author  conceives,  ex- 
tends to  persons  who  derive  a  power  over 
the  fee  of  copyholds  under  an  act  of  parlia- 
meuL 
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Nor  can  an  authority  by  special  cugtom,  though  joined  with  an 
interest j  be  executed  by  attorney  (p). 

An  attorney  may  surrender  either  in  the  name  of  his  principal  or  in 
his  own  name  (9),  but  in  the  latter  case  the  power  should  be  referred 
to ;  and  an  attorney  may  act  although  his  principal  is  presrait  (r). 

According  to  the  authority  of  Lord  Coke(«),  an  in&nt  or  feme 
covert,  and  almost  every  other  person,  under  whatever  disability^ 
may  be  an  attorney  to  surrender  for  another,  the  act  being  merely 
ministerial ;  but  a  power  of  attorney  cannot  be  given  by  a  person 
under  disability,  unless  authorized  by  act  of  parliament,  as  mider  1 
WiU.  IV.  c.  66. 

An  attorney  must  pursue  his  authority  strictly,  according  to  his 
appointment,  (which  must  be  by  deed,)  and  consistent  with  the  cii»* 
torn  of  the  manor  (^);  but  if  he  exceed  his  authority,  the  exceas  only 
will  be  void  (»). 

Of  the  Surrenderor  and  Smrtnderee^  and  first  of 

Babon  and  Feme. — A  surrender  by  a  feme  copyholder  is  suspended 
by  marriage  (:r) ;  and  a  devise  by  a  &me  copyholder,  pursuant  to  a 
surrender  to  the  use  of  her  will,  is  revoked  by  her  marriage,  for  it  is 
a  power  arising  out  of  an  interest,  and  not  a  mere  naked  power  (^). 


(p)  As  if  there  be  a  special  custom,  that 
a  copyholder  for  ttfe  may  make  estate  for 
twenty  years,  to  continue  aftef  his  death  ; 
Co.  Cop.  s.  84,  Tr.  78. 

{q)  Combes's  case,  ubi  sup. ;  Parker  8[ 
Kelt,  1  Salk.  96 ;  S.  C.  1  Ld.  Raym.  659  ; 
S.  t;.  1  Corny.  83 ;  S.  C.  12  Mod.  468 ;  but 
see  contr.  2  Ld.  Raym.  1419,  which,  how- 
ever, is  not  considered  an  authority. 

(r)  Mitchel  ^  Neale,  ubi  sup. 

^«)  Co.  Lit  52  a;  and  see  Hai^.  and 
Butl.  ih.  n.(2). 

(t)  Coro5es*s  case,  ubi  sup. ;  Co.  Lit. 
62  a. 

(n)  Co.  Cop.  s.  41,  Tr.  98.  If  the  at- 
torney exceeds  his  power  to  surrender,  an 
admittanoe  under  it  is  cut  down  to  the 
limits  of  the  surrender  authorized  by  the 
power ;  Carter  «.  Carter,  8  Kay  &  John. 
617.  3y  22  &  28  Vict,  c  85,  s.  26,  no 
trustee,  executor  or  administrator,  doing 
any  act  under  a  power  of  attorney,  was  to 
incur  any  liability  by  reason  that  the  per- 
son who  gave  the  power  was  dead  at  the 
time,  or  had  revoked  the  power,  provided 
the  fact  of  death  or  the  doing  of  such  act 
was  not  known  to  the  attorney. 


(x)  George  d,  Thornbury  v,  Jew,  Amb. 
627 ;  1  Ves.  229. 

(y)  MarqMsi  of  Antrim  v.  Duke  of 
Buckingham,  1  Ch.  Ca.  18  ;  S.  C.  8  Salk. 
276;  S.  C.  2  Freem.  168;  S.  C.  cited  2 
Corny.  496,  in  Bayley  o.  Warburton  ;  Doe 
5r  Staple,  2  T.  R.  695,  697 ;  1  Ca.  &  Op. 
]  58 ;  2  Bro.  C.  C.  544 ;  2  Roper,  69 ;  Lewis 
V.  Bulkeley,  2  Sir  Geo.  Lee's  Cases,  518; 
Amb.  721 ,  n.  (2nd  ed.)  But  it  was  formerly 
doubted  whether,  if  the  wife  survived,  her 
will  made  before  marriage  would  not  re- 
Vive;  4  Co.  60;  2  Bro.  C.  C.  587  ;  2  Ro- 
per, 70.  As  to  powers  which  may  or  may 
not  be  released  and  extinguished,  ride  post, 
**  Of  Surrenders  on  Condition,  6ec**  And 
note,  that  a  feme  covert  may  release  or  ex- 
tinguish a  mere  right  or  a  power  in  regard 
to  copyhold  lands  by  dud,  see  8  &  4  Will.  4, 
c  74,  s.  77,  such  deed  being  acknowledged 
as  directed  by  the  79th  section,  and  the  hus- 
band concurring  in  it.  Semble,  that  a  feme 
covert,  with  her  husband's  consent,  may 
convey  an  eqmtabU  estate  in  copyholds  ts 
fee  or  for  life  either  by  surrender,  with  pri- 
vate examination  (s.  90),  or  by  deed,  ac- 
knowledged under  the  79th  sect. ;  and  she 
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Bat  a  mere  naked  power,  or  a  power  of  nomination,  given  to  a 
feme  copyholder  who  afterwardfl  marries,  may  be  exercised  by  her 
during  her  coverture  (z). 

And  it  diould  seem  that  a  feme  covert  may  exercise  even  a  power 
appendant,  or  in  gross,  given  to  her  whilst  sole,  and  consequently 
tbtki  soch  a  power  given  by  the  husband  to  his  wife,.(»:  by  a  stranger 
to  husband  and  wife,  may  be  executed  by  her  after  her  second  mar- 
riage (fl). 

In  the  case  of  Bayley  &  WarhurUm  <&),  it  was  said,  '^  a  power  given 
to  a  single  woman,  if  she  marry,  may  be  executed  by  her  husband 
and  her:"  the  author  apprehends,  however,  that  the  husband's  join- 
ing could  not  be  essential 

But  a  power  created  by  settlement  previous  to  the  marriage  of  ^. 
with  wB.  to  be  executed  by  B.  dtarvng  her  coverture^  would  be  confined 
to  the  joint  lives  of  A.  and  wB.,  and  could  not  be  exercised  by  B.  after 
the  death  of  A.  during  her  widowhood  qr  second  marriage  (c). 

Where  a  power  over  copyholds  was  given  to  the  wife  **  notwith" 
^taadinff  her  coverture,^  it  was  held  that  the  words  in  italics  were 
intended  to  enable  her  to  make  a  will  whilst  married,  but  did  not 
disable  her  ftom  doing  so  after  she  became  sole  {d). 

A  surrender  of  copyholds  by  a  feme  covert  is  void,  unless  she  sig- 
nify her  free  will  and  consent  under  a  private  examination  by  the 


may  convey  an  eqmiiaUe  estate  tail  in  copy- 
holds by  smrender  or  deed  (ss.  50,  68), 
ante,  p.  60,  n.  («);  and  by  S  ft  9  Vict 
c.  106,  s.  6,  may,  by  deed  made  coofonn- 
ab]y  to  the  former  act,  dispose  of  contin- 
gent and  other  like  interests  in  heredita- 
ments of  any  tenure. 

(z)  Gibbons  o.  Moulton,  Fin.  846  ;  Mar- 
quess of  Antrim  ••  Duke  of  Buckingham, 
ubi  sup. ;  Rich  5r  Beaumont,  6  Bro.  P.  C. 
152 ;  8.  C.  cited  1  Ves.  805 ;  2  Ves.  64, 
191 ;  8  Atk.  711  ]  Travel  v.  Travel,  cited  2 
Ves.  191;  8  Atk.  711 ;  Downee  0.  Timperon, 
4  Ross.  884 ;  Sugd.  on  Pow.  160  (5th  ed.). 
See  also  Co.  Lit.  112  a,  (n.  6),  where  it  is 
stated  that  a  wife  alone  may  execute  a 
naked  authority,  w[hether  given  before  or 
after  coverture ;  and  that  the  rule  is  the 
same  where  both  an  inlerett  and  an  au- 
thoriiy  pass  to  the  wife,  if  the  authority  is 
eoll^ieral  to  and  doth  not  flow  from  the 
interest. 

(a)  Harris  v.  Graham,  1  Roll.  Abr.  329, 
pL  12;  8  Vin.  419 ;  S.  C.  cited  in  Bayley 
4  Warburton,  2  Corny.  496  ;  Daniel  0.  Up- 
ton, Noy,  80 ;  S.  C.  (Daniel  e.  Ubley),  Sir 
W.  Jones,  187 ;  and  see  1  P.  W.  155,  in 


Tomlinson  v.  Dighton,  1  Ves.  157  ;  in  Bur- 
net V.  Mann,  Lat.  89, 184 ;  Sugd,  on  Powers, 
188,  &C.  Powell,  in  bis  Treatise  on  Powers 
(p.  ZS),  says,  **  And  if  a  power  be  append- 
aAt  or  in  gross,  and  the  donee  thereof  be  a 
feme  sole,  the  better  opinion  seems  to  be 
that  she  will  not,  by  her  subsequent  mar- 
riage, render  herself  incapable  of  executing 
the  power,  she  being,  as  to  her  interest 
therein,  considered  in  equity  as  a  feme 
sole." 

In  Bagot  v.Oughton,  Fort.  832,  the  power 
to  lease  reserved  to  the  feme  on  her  first 
marriage  was  held  not  to  be  well  executed 
by  her  and  her  second  husband,  but  it  waa 
on  the  ground  that  the  lands  were  in  de- 
mesne, and  not  before  in  lease,  and  the 
power  extended  only  to  lands  which  were 
let  before,  as  the  yearly  rents  to  be  reserved 
were  to  be  *'  such  or  more  as  the  same  were 
then  let  at."  And  see  this  case  cited  8 
Salk.  276 ;  1  Sid.  107. 

{b)  Ubi  sup. 

(e)  See  Horseman  9.  Abbey,  1  Jac.  & 
Walk.  881. 

(d)  Doe  4Bird,2Nev.&  Mann.  679; 
S.  C.  5  Bam.  ft  Adol  695. 
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lord  or  by  the  steward^  or  his  deputy  (e) ;  and  by  special  custom,  but 
clearly  not  without  a  custom,  a  wife  may  be  privately  examined  as  to 
her  consent  before  two  tenants  (/). 

In  the  town  of  Denbigh,  in  Wales,  there  is  a  custom  that  a  feme 
covert,  with  her  husband,  may  alien  her  land  by  surrender  and 
examination  in  court,  and  that  it  shall  bind  as  a  fine  would  have 
done  {g). 

And  it  would  seem  now  to  be  settled,  that  the  private  examination 
by  the  lord  or  steward  of  a  manor  of  a  feme  covert  seised  of.  a  copy- 
hold estate,  or  entitled  to  fireebench  as  the  wife  of  a  copyholder, 
where  gavelkind  custom  prevails,  and  having  therefore  an  inchoate 
title,  analogous  to  the  case  of  dower  (A),  stands  on  the  same  footing 
as  the  private  examination  of  a  wife  under  a  fine  of  freehold  pro- 
perty (i)  did,  even  without  any  special  custom  for  it.  The  case  of 
Smithson  v.  Cage  (K)  is  a  direct  authority  for  this  principle ;  and  it  is 
well  known  that  by  an  immemorial  custom  prevailing  in  particular 
places,  a  bargain  and  sale,  &c.  by  the  husband  and  wife,  when  she  is 
examined  according  to  such  custom^  will  bind  her  and  those  claiming 
under  her,  and  be  equivalent  to  a  fine  (Z) ;  and  such  conveyances  are 
also  protected  by  an  act  of  parliament  passed  in  the  thirty-fourth 
year  of  the  reign  of  King  Henry  VIII.  (»i). 

It  should  seem  that  a  surrender  by  husband  and  wife  of  the  wife's 
copyhold  land,  she  being  privately  examined,  is  good  by  custom,  even 
if  the  wife  be  an  in&nt  (n). 

We  have  seen  that  in  one  case  a  custom  for  a  wife  to  dispose  of 
her  copyhold  estate  without  a  private  examination  was  held  to  be 
bad  ip) ;  so  in  another  case,  a  custom  for  her  to  do  so  without  the 
assent  of  her  husband  ( p) ;  but  it  seemed  to  be  the  opinion  of  Lord 


(e)  SmithsoD  ^  Cage,  Cro.  Jac.  526; 
Burdet*!  case,  Cro.  Eliz.  48;  Burgess  4* 
Foster,  1  Leo.  289L  The  separate  exami- 
nation of  a  married  woman,  taken  before  a 
deputy  steward,  in  order  to  pass  her  copy- 
hold estate,  will  be  good,  though  he  be  a 
minor;  Eddleston  v.  Collins,  10  Hare,  99; 
3  De  Gex,  Mac.  &  0. 1 ;  16  Jur.  790. 

(/)  Erish  V.  Rives,  Cro.  Eliz.  717 ;  Rich 
0.  Erth,  Toth.  108;  Driver  d.  Berry  o. 
Thompson  and  another,  4  Taunt  294. 

{g)  Dy.  368  b. 

{h)  Ante,  p.  59.  So  where  the  wife  has 
an  incipient  title  to  freebench  by  special 
custom,  ante,  p.  57. 

(I)  See  Mary  Portington's  case,  10  Co. 
42  b.  In  Wood  o.  Lambirth,  1  Tur.  &  Phil. 
8,  a  surrender  by  a  wife  with  the  consent 
of  her  husband  (she  having  been  separately 


examined),  to  the  use  of  a  purchaser,  was 
held  to  bar  her  right  to  freebench  out  of  all 
copyhold  lands  of  which  tbe  husband  might 
be  seised  during  the  coverture,  supposing 
the  custom  to  have  given  her  such  right,  al- 
though the  purchaser  had  not  been  admitted. 

(k)  Cro.  Jac.  526. 

(0  2  Inst.  673.  Fines  were  abolished 
by  3  &  4  Will.  4,  c  74. 

(m)  C.  22 ;  1  Roper,  Hush,  and  Wife, 
139. 

(m)  Litt  Rep.  274 ;  2  H.  Bl.  S4f.  As 
to  powers  which  can  be  exercised  by  an 
Infant,  vide  post,  p.  114, 

(o)  George  d,  Thornbury  «.  Jew,  Amb. 
629;  ante,  p.  19. 

(p)  Stevens  d.  Wise  r.  Tyrell,  2  Wils.  t; 
Hill  V.  Bunning,  1  Sid.  17;  ante,  p.  19; 
and  see  Coropton  v.  CoUinson,  2  Bro.  C.  C. 
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Haidwicke  in  Taylor  v.  Philips  (q),  that  a  custom  for  the  wife  to 
surrender  her  copyholds  in  the  presence  of  the  husbandj  but  without 
his  joinings  would  be  good. 

And  Skipwith^s  case  (r)  is  an  authority  that  a  custom  for  a  wife  to 
dispose  of  her  copyhold  land^  with  the  assent  of  her  husband^  though 
not  privately  examined,  would  be  good ;  and  it  should  seem  that 
the  husband's  assent  would,  under  many  circumstances,  be  pre- 
sumed. 

In  the  case  of  Scamon  v.  Sfaw  (s),  the  Court  of  C.  B.  held  that, 
even  in  the  absence  of  any  special  custom,  a  surrender  by  a  feme 
covert  alone  of  her  copyhold  land  to  the  use  of  her  husband,  she 
kamng  been  privately  examined,  and  the  husband's  assent  being  evi- 
denced by  his  being  present,  and  his  immediate  admittance  under  it, 
was  a  valid  surrender. 

Where  the  custom  required  that  the  husband's  consent  should  be 
expressed  in  the  surrender  and  admission,  the  Court  of  'B.  B.  would 
not  presume  his  consent  against  a  person  not  claiming  under  the  sur- 
lender,  even  though  the  husband  had  no  personal  interest  in  the 
property  (t). 

The  case  of  Compton  v.  Collinson  (u)  has  been  thought  to  be  an 
anthority  that  the  surrender  of  the  wife  alone,  without  the  husband's 
consent,  either  expressed  or  implied,  when  the  husband  has  bound 
himself  by  an  agreement  before  marriage,  or  under  a  deed  of  separa- 
tion, would  be  good  even  to  pass  the  legal  customary  interest ;  but 
this  conclusion  is  opposed  by  several  authorities  applicable  to  the  dis- 
position of  freehold  property,  which  clearly  show  that,  even  under 
such  an  agreement  made  previously  to  marriage,  the  conveyance  by 
the  wife,  without  a  fine,  would  operate  only  as  the  exercise  of  an 
equitable  power,  and  have  no  effect  as  &r  as  regards  the  legal  estate  (x). 


3S4,  n.  89,  where  it  is  said  that  the  case  of 
Stevens  4r  Tyrell  seems  much  shaken,  if  not 
ovemiled,  by  the  decision  of  the  principal 
esse;  hot  the  aathor  does  not  concur  in 
that  observation.  Vide  Doe  4  Sbelton, 
infra. 

(q)  1  Vcs.  229. 

(r)  Mo.  128,  ca.  268 ;  6.  C.  Godb.  14, 
148 ;  8  Leo.  81.  This  case  is  noticed  in 
2  IVAnv.  Ab.  480,  pL  10,  as  an  authority 
that  a  enstom  for  a  feme  covert  to  devise 
ber  copyhold  land  with  or  without  the  con- 
tent of  her  husband  would  be  good  ;  but  it 
ii  not  rightly  abridged,  as  is  shown  by  the 
report  in  Moore ;  and  see  2  Wils.  1,  2,  in 
Stevens  ^  Tyrell,  ante,  p.  19. 

(«)  8  Bing.  878  ;  8.  C.  11  Moore,  248. 

(<)  Doe  d,  Shelton  v.  Shehun,  8  Adol. 


&  EH.  265.  The  court  there  said  that  they 
were  far  from  acquiescing  in  the  proposition 
that  a  custom  requiring  the  expression  of 
consent  on  the  face  of  the  surrender  would 
be  void  in  law  (p.  281);  and  they  held  a 
surrender,  said  to  be  made  by  B.  S.  by  per- 
sons calling  themselves  ''his  assignees 
duly  appointed,"  and  which  made  no  men- 
tion of  a  bankniptcy,  did  not  bind  B,  b. 
as  the  act  of  his  attorney,  not  only  on  ac- 
count of  a  custom  in  the  manor  for  stating 
in  the  surrender  the  due  appointment  of 
such  attorney,  but  for  want  of  all  proof  of 
authority  from  him. 

(a)  1  H.  Bl.  848 ;  S.  C.  2  Bro.  C.  C. 
885. 

(x)  See  Rippon  o.  Dawding,  Amb.  565  ; 
George  ^  Jew,  ubi  sup. ;  Wright  t .  Lord 
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principle^  that  the  freebench  of  the  wife  is  defeated  by  the  alienation 
of  the  husband,  or  even  his  contract  for  sale ;  unless,  indeed,  as  to 
copyhold  estates  within  manors  where  gavelkind  tenure  prevails,  and 
there  it  is  essential  that  the  wife  should  join  in  the  surrender,  and  be 
privately  examined  as  to  her  uncontrolled  assent,  the  same  as  on  a 
surrender  of  her  own  customaiy  estate*  The  practice  of  joining  the 
wife  in  the  surrender  when  unnecessary  is  very  objectionable,  and 
should  be  discountenanced  by  stewards  of  manors,  as  it  is  putting 
upon  the  face  of  the  court  roUs  constructive  evidence  of  a  custom, 
which,  in  point  of  fact,  does  not  exist,  and  must  sooner  or  later  lead 
to  litigation ;  indeed  it  has,  to  the  author's  knowledge,  already  done 
soC^rV 

The  interest  of  a  feme  covert  in  copyhold  property  will  not  be 
changed  nor  affected  by  the  mere  reservation  in  a  conditional  sur- 
render  of  the  equity  of  redemption  to  the  husband,  but  only  by  some 
express  declaration  of  intention,  distinct  from  the  mortgage  trans- 
action (A). 

Though  copyholds  are  not  within  the  Statute  of  Uses,  they  may  be 
surrendered  by  a  husband  to  the  use  of  his  wife,  the  conveyance  being 
not  immediately  to  her,  but  mediately  by  the  lord  into  whose  hands 
the  surrender  is  made  (t).  And  the  case  of  Driver  d.  Berry  v. 
Thompson  (k)  has  decided,  that  a  copyhold  estate  may  be  hmited  by 
the  husband  and  wife  to  such  uses  as  shall  be  appointed  by  the  will 
of  the  wife,  and  that  her  appointment  by  will  in  the  husband's  life- 
time is  good* 

The  reader  is  here  reminded  that  a  surrender  by  the  husband  of 
copyhold  lands  belonging  to  his  wife  did  not  work  a  discontinuance, 
even  prior  to  the  3  &  4  Will.  IV.  c.  27,  s.  39,  so  as  to  put  the  wife 
to  a  customary  plaint  (Z). 

Formerly,  when  a  husband  was  desirous  of  securing  to  his  wife  a 
life  interest  in  copyholds,  it  was  proper  to  avoid  any  limitation  of  a 
contingent  nature,  as  there  were  no  means  of  conveying  a  contingent 
right  in  lands  of  copyhold  tenure ;  and  the  doctrine  of  estoppel  does 
not  apply  to  copyholds  (iw). 

Should  copyhold  lands  be  limited,  as  is  more  usually  done,  to  the 
use  of  the  husband  for  hfe,  and  after  his  decease  to  the  use  of  the  wife 
for  life,  the  life  estate  of  the  wife  in  remainder  might  be  conveyed  by 

(g)  See,  in  connection  with  this  sagges-  (j)  Bunting  «.  Lepingwel,  4  Co.  29  b ; 

tion,  the  case  of  Riddell  f  Jenner,  as  to  Co.  Cop.  s.  35,  Tr.  79;  Gilb.Ten.  220. 
customary  dower  in  the  manor  of  Chelten-  (A)  4  Taunt.  294;  and  see  Peacock  v. 

ham,  10  Bing.  29  ;  Doe  d.  Rose  Riddell  v.  Monck,  2  Ves.  191 ;  Belt's  Supp.  823-4. 
Gwinnell,!  Adol.  &  EIL,  N.  S.682;  ante,  (0  Ante,  pp.  38,  39;  6  Bam.  &  Adol. 

p.  62,  n.  (o).  712,  in  Doe  ^  Bird. 

(h)  Reeve  v.  Hicks,  2  Sim.  &  Stu.  403 ;  (m)  Taylor  ».  Phillips,  1  Ves.  280,  post, 

1  Roper,  Hush.  &  W.  151.  p.  115,  and  n.  (a). 
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a  surrender,  with  the  customary  private  examination  as  to  her  volun- 
tary consent.  But  it  is  by  no  means  unfrequent,  even  when  the  hus- 
band intends  to  keep  a  power  of  disposition  over  copyhold  property 
with  the  concurrence  of  his  wife,  to  frame  the  surrender  to  the  use  of 
the  husband  and  wife  for  their  lives,  and  the  life  of  the  survivor  [or 
longer  liver]  of  them,  and  after  the  decease  of  the  survivor  [or  longer 
liver]  of  them,  to  the  use  of  the  heirs  of  the  survivor. 

Under  a  surrender  so  worded,  the  limitation  to  the  heirs  of  the 
survivor  of  the  husband  and  wife  is  clearly  a  contingent  interest,  and 
under  the  previous  limitation,  the  husband  and  wife  as  clearly  take 
by  entireties^  and  therefore  without  any  power  of  severance  in  either 
of  them  alone  (n).  In  the  case  of  Doe  d.  Dormer  v.  Wilson  (o),  the 
Court  of  B.  R.  decided,  that  such  previous  limitation  created  vested 
interests  in  the  husband  and  wife,  not  only  for  their  joint  lives,  but 
for  the  life  of  the  survivor  of  theniy  so  that  a  surrender  by  the  husband 
and  wife  in  favor  of  a  purchaser  in  fee  (and  which  could  only  pass 
such  interests  as  were  of  a  vested  nature),  was  good  for  the  joint  lives 
of  the  husband  and  wife,  and  the  life  of  the  survivor  ;  and  a  verdict  in 
ejectment  obtained  by  the  customary  heir  of  the  wife  (who  survived 
her  husband),  and  which  ejectment  was  brought  within  twenty  years 
from  the  decease  of  the  wife,  was  therefore  established. 

The  author  submits,  however,  that  it  might  be  contended,  in  a  case 
similar  to  that  of  Doe  &  Wilson^  that,  although  a  limitation  to  A.  and 
his  wife  for  the  lives  of  two  strangers,  and  the  life  of  the  survivor  of 
them  (where  the  joint  interest  and  possession  of  ^.  and  his  wife  might 
contmue  during  the  whole  period  of  the  estate  limited  by  the  sur- 
render, that  is,  the  husband  and  wife  might  outlive  both  the  cestui 
que  vies),  would  obviously  create  a  vested  estate  in  A.  and  his  wife, 
not  only  during  the  joint  lives,  but  also  during  the  life  of  the  survivor 
of  the  cestui  que  vies ;  yet  that  under  a  surrender  to  A.  and  his  wife 
for  their  oum  Ivoes,  and  the  life  of  the  longer  liver  \or  swrvivor'^  of 
them,  and  after  the  decease  of  the  survivor,  to  the  heirs  of  such  sur- 
vhoor,  where  the  joint  interest  or  possession  could  not  by  any  possi- 
bility continue  during  the  whole  period  of  the  estate  limited  by  the 
surrender  (the  husband  and  wife  being  themselves  the  cestui  que  vies), 
the  true  legitimate  construction  of  the  surrender  must  be  a  limitation 
to  A,  and  his  wi&  for  their  joint  lives,  remainder  to  the  survivor  for 
his  or  her  life,  remainder  to  the  heirs  of  the  survivor,  and  then  the 
life  interest  limited  to  the  survivor,  uniting  to  and  being  equally  con- 
tingent  with  the  ultimate  limitation  to  the  heirs  of  the  survivor,  the 
surrender  would  create  a  vested  interest  in  the  husband  and  vnfe 

(«)  See  Co.  Lit  187  b,  299  b ;  Purefoy      W.  Bl.  1212;  6  T.  R.  654,  per  Lord  Ken- 
9.  Rogers,  2  Ley.  89;  Back  v,  Andrews,  2      yon,  in  Doe^  Parratt. 
Vem.  120;  Green  d.  Crew  v.  King,  2  Sir         (0)  4  Bam.  &  Aid.  808. 
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during  their  joint  lives  onhfy  with  a  contingent  remainder  in  fee  to 
the  survivor. 

And  in  support  of  this  construction^  it  nught,  the  author  thinks,  be 
urged,  that  under  a  surrender  to  A,  and  his  wife  for  their  lives,  and 
the  life  of  the  longer  liver  [or  survivor],  and  after  the  decease  of  the 
survivor  of  them,  to  the  right  heirs  of  such  survivor,  there  would  be 
less  inconsistency  in  construing  the  words  ^'  and  the  life  of  the  longer 
liver"  as  substantive  words  of  limitation,  to  be  read  "  and  to  the  longer 
liver  for  life^^  than  in  considering  the  superadded  words  ^^  and  after 
the  decease  of  the  survivor  ofthem^^  to  have  reference  to  the  quantum 
of  interest  designed  to  be  given  to  the  husband  and  wife,  and  not  to 
the  limitation  of  the  estate  upon  which  the  remainder  over  in  fee  was 
engrafted  (p). 

An  infant  is  not  bound  by  a  surrender  (9),  except  by  special  cus- 
tom (r) ;  consequently  he  may  enter  at  full  age  (and  was  not  put  to 
his  plaint  in  nature  of  a  dum  fuit  infra  (Btatem  {s)  ),  even  though  the 
surrenderee  has  been  admitted  {t) ;  yet  a  surrender  by  an  in&nt,  if  it 
be  for  his  benefit,  or  (if  not  prejudicial  to  the  in&nt)  for  the  benefit  of 
others  (u),  is  voidable  only,  and  not  ipso  facto  void  {x) ;  therefore  an 
in&nt  may  surrender  a  copyhold  held  for  lives,  for  the  purpose  of 
effecting  a  renewal,  subject  to  his  right  of  avoiding  the  transaction 
when' of  age ;  it  should,  however,  appear  on  the  face  of  the  surrender, 
that  such  renewal  is  beneficial  to  the  infant  (y).  But  a  power  over 
copyholds  cannot  be  executed  by  an  in&nt,  when  it  is  coupled  with 
an  interest,  any  more  than  in  fireehold  cases  [z). 


(  p)  The  case  of  EUton  9,  Wood,  2  My]. 
&  Keen,  678,  shows  that  the  Court  of 
Chancery  would  have  reformed  the  surren- 
der in  the  ahove  case  of  Doe  ^  Wilson, 
conformably  to  the  actual  agreement  be- 
tween the  parties,  and  is  important  on  the 
question, ''  when  and  how  court  rolls  may 
be  amended.*'    See  that  title,  post. 

(q)  Hughs  v.  Carpenter,  Toth.  278. 

(r)  By  the  custom  of  the  manor  of  Pan- 
ington  an  infant  of  twelve  years  may  sur- 
render; Lyde  0.  Somister,  Trin.  15  Car. 
Toth.  178.  And  in  Nayler  v.  Strode,  2  Ch. 
Rep.  892,  a  surrender  of  a  copyhold  by  an 
infant  of  four  or  five  years  of  age  was  al- 
lowed. 

(#)  Note,  the  plaint  abolished  by  8  &  4 
Will.  4,  c.  27,  s.  36, 

(0  Gilb.  Ten.  277;  Knight  Jf-  Footman, 
1  Leo.  95;  S.  C.  (Knight  df  Fortipan), 
Cro.  Eliz.  90;  Bullock  v.Dibley,  Mo.  596; 
Poph.  89 ;  Gooles  v.  Grane,  Mo.  597. 

(11)  8  Burr.  1801. 

(jr)  Zouch    4-    Parsons,  3    Burr.   179^, 


1804;  Co.  Lit.  51  b,  (n.  8);  Ashfield  o. 
Ashfield,  W.  Jones,  157;  17  Ves.  884. 
And  Perkins,  s.  12,  says, "  All  gifts,  grants 
or  deeds  made  by  an  infant,  which  do  not 
take  effect  by  delivery  of  his  hand,  are 
void ;  but  gifts,  grants  or  deeds  made  by 
an  infant,  by  matter  in  deed  or  in  writing, 
which  take  effect  by  delivery  of  his  own 
hand,  are  voidable  by  himself  and  his  heirs, 
and  by  those  which  shall  have  his  estate.*' 
And  again,  s.  18,  '*  And  therefore  if  an  in- 
fant make  a  deed  of  feoffment,  and  a  letter 
of  attorney  unto  a  stranger  to  make  livery  of 
seisin,  and  he  make  livery  of  seisin  by  force 
thereof,  he  shall  be  taken  for  a  disseisor,"  &c 

(y)  Zouch  &;  Parsons,  sup.  See  13  &  14 
Vict.  c.  60,  which  repealed  1  Will.  4,  c.  60, 
ante,  p.  68. 

(z)  Hearle  «.  Greenbank,  1  Yes.  299 ; 
3Atk.  695. 

As  to  powers  which  an  infant  may  ex- 
ercise over  real  or  personal  estate,  see  Pow. 
on  Powers,  48;  Sugd.  on  Powers,  162  et 
seq.  (5th  edit.) 
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The  Effect  of  a  Surrender,  with  relation  to  Contingent  and  Rever^ 
nonary  Interests;  and  as  to  the  Mode  of  conveying  distinct  Estates 
and  distinct  undivided  Interests,  and  also  the  Copyholds  of  Bank- 
rupUy  Src 

A  person  who  is  not  in  the  customary  seisin,  as  a  contingent 
remainder-man,  or  the  heir  in  the  Ufetime  of  his  ancestor,  even  al- 
though the  ancestor  should  die  before  him,  cannot  surrender ;  for  a 
surrender,  which  passes  only  what  the  surrenderor  has  at  the  time, 
does  not  operate  by  way  of  estoppel ;  therefore,  where  a  copyhold 
was  devised  to'  A.  for  life,  remainder  to  B,  for  life,  and  after  his 
decease  to  such  of  the  testator's  nieces  (daughters  of  A.)  as  should 
be  then  living,  as  tenants  in  common  in  fee,  and  the  six  nieces  were 
admitted  in  reversion,  each  to  an  undivided  sixth  part,  and  sold  and 
surrendered  their  shares  to  B,  (four  only  surviving  B.,  o£  whom 
three  afterwards  died),  the  surviving  niece,  and  the  heirs  of  the  other 
three  who  survived  B.,  recovered  in  ejectment  against  the  devisee  of 
the  purchaser  of  B,  (a). 

But  the  reversioner  and  vested  remainder-man  are  in  the  customary 
legal  seisin,  as  contradistinguished  from  an  actual  seisin  by  taking  of 
esplees  (which  latter  is  the  seisin  contemplated  by  the  statutes  of 
limitation  (6) ),  and  may  surrender  (c) ;  and  although  a  copyhplder 


{a)  Doe  d,  Blacksell  and  others  v.  Tom- 
kint  et  uz.,  1 1  Bast,  185.  And  see  Good- 
title  d.  Faalkner  and  others  v.  Morse,  8  T. 
R.  865  (which  case  affords  much  informa- 
tioo  on  the  doctrine  of  estoppel  as  appli- 
cahle  to  freehold  tenure,  and  on  the  diversity 
between  a  release,  a  feoffment  and  a  war- 
ranty). Vide  also  Doe  5r  Prestwidge,  4t 
Mao.  &  Sel.  178 ;  Doe  d,  Ibbott  o.  Cowling 
et  ux.,  6  T.  R.  68  r  Taylor  «.  Philips,  1  Yes. 
229, 230. 

In  Bensley  0.  Burdon,  2  Sin».  &  Stu.  519, 
the  V.  C.  said  that  an  estoppel  was  as  well 
worked  by  an  indenture  of  release  as  any 
other  indenture ;  and  that  the  text  writers 
upon  that  subject  stated  that  estoppel  was 
VTought  by  any  deed  indented,  making  no 
exertion  as  to  the  indenture  of  release. 

See  Mr.  Fearne's  suggestion  of  the  mode 
of  conveyance  best  calculated  to  bind  a 
future  executory  interest  in  copyholds,  in 
bis  Potth.  W.,  pp.  108,  109. 

M.B.— Contingent,  executory  or  other 
fntiire  interests  in  any  real  or  personal 
estate,  were  made  devisable  by  1  Vict.  c.  26 
(a-  3),  and  the  6th  sect,  of  8  &  9  Vict.  c. 
106,  to  amend  the  law  of  real  property,  au- 
thorized the  disposition  by  deed  of  a  con- 


tingent, an  executory  and  a  future  interest, 
and  a  possibility  coupled  with  an  interest  in 
hereditaments  of  any  tenure ;  also  a  right  of 
entry. 

The  ajbove  section,  taken  in  connection 
with  the  Stat.  8  &  4  Will.  4,  c.  74,  s.  77, 
enabled  a  married  woman,  with  the  consent 
of  her  husband,  to  dispose  of  her  contingent 
interest  in  copyhold  property. 

(b)  Widdowson  v.  Earl  of  Harrington,  1 
Jac.  &  Walk.  558,  559. 

(c)  Butler  ^  Lightfoot,  8  Leo.  239;  4 
Leo.  9 ;  Heggor  8f  Felston,  4  Leo.  Ill ; 
Gyppyn  0.  Bunney,  Cro.  Eliz.  504;  S.  C. 
(Tiping  0.  Bunning).  Mo.  465 ;  Colchin  v. 
Colchin,  Cro.  Eliz.  662 ;  Auncelme  9.  Aun- 
celme,  Cro.  Jac.  31 ;  BuUen  if  Grant,  Cro. 
Eliz.  148;  S.  C.  1  Leo.  175;  Church  0. 
Munday,  12  Ves.  426,  431.;  Co.  Lit  266  b, 
n.  (1);  Smith  «.  Glascock,  4  C.  B.  (N.  S.) 
857. 

So  a  reversioner  or  vested  remainder-man 
could  not  have  devised  the  copyhold  pre- 
viously  to  the  stat.  of  55  Geo.  3,  c.  192 
(since  repealed),  without  surrendering  to 
the  use  of  his  will.  Post,  tit.  **  Surrender 
to  WiU." 
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^ho  has  leased  by  licence  of  the  lord,  is  not  strictly  speaking  a  rever- 
sioner^ yet  his  copyhold  interest  may  pass  in  a  surrender  by  the  name 
of  a  reversion  (d), 

A  remainder-man  entering  upon  the  tenant  for  life  does  not  thereby 
acquire  any  customary  estate  whereof  to  make  a  surrender ;  but  the 
person  ousted  is  in  all  cases  the  tenant^  and  he  or  his  heir  may  sur- 
render,  and  not  the  person  who  has  obtained  wrongful  possession  (e) ; 
but  the  author  apprehends  that  the  person  ousted^  or  his  heir,  must 
enter  previously  to  his  making  any  surrender  (/);  and  as  such  dis- 
seisor has  no  copyhold  interest  before  admittance,  he  is  not  capable 
of  a  release  from  the  rightfiil  tenant,  especially  as  such  release  would 
be  prejudicial  to  the  lord  (g). 

One  joint  tenant  may  release  (A)  or  surrender  to  another,  which 
will  operate  as  a  severance  of  the  joint  tenancy,  and  on  a  release 
from  one  of  three  or  more  joint  tenants  to  his  companions,  they  will 
be  in  by  the  releasor  (i) ;  and  the  joint  tenancy  will  be  destroyed  even 
by  a  surrender  to  will  (A),  or  to  a  stranger  on  condition  to  perform 
the  will  of  the  surrenderor  (/)>  though  such  surrender  is  dormant  and 
revocable. 

A  question  has  frequently  arisen  whether  a  copyholder  can  insist 
upon  having  distinct  copyhold  tenements,  i.  e.  estates  held  originally 
by  distinct  titles,  included  in  one  surrender  or  copy,  and  the  author 


(d)  Swinnerton  v.  Miller,  Hob.  177;  S. 
C.  Brownl.  178.  But  see  Selby  v.  Becke, 
Lit.  Rep.  17  ;  Saffyn's  case,  5  Co.  124  b; 
Cro.  Eliz.  585. 

<e)  Bird  jf  Kirke,  1  Mod.  199;  S.  C. 
Carter,  237;  S.  C.  (called  Keen  o.  Kirby), 
2  Mod.  82 ;  1  Watk.  on  Cop.  61 ;  2  Watk. 
on  Cop.  146. 

(/)  Joynder  «.  Lambert,  Cro.  Jac.  36  ; 
Norrice  v.  Norrice,  March,  23 ;  Selby  ^ 
Becke,  Lit.  Rep.  17 ;  Pit  v.  Moore,  T. 
Jones,  154 ;  1  Burr.  108.  And  see  Nalson 
0.  Remington,  Clayt.  1,  in  which  a  copy- 
holder of  the  king,  who  was  put  out  of  pos- 
session during  the  ouster,  made  a  surrender 
to  /.  S.t  who  was  lessor  of  the  plaintiff,  and 
It  was  held  that  nothing  passed  by  the 
surrender,  though  there  was  no  disseisin, 
the  freehold  being  in  the  king,  who  could 
not  be  disseised  ;  but  that  by  the  entry  of 
the  copyholder  his  estate  was  regained. 
And  see  Anderson  o.  Haywood,  3  Leo. 
221 ;  4  Leo.  80. 

[N.B.— The  right  of  entry  was  not  tolled 
by  a  descent  of  copyholds,  ante,  p.  38 ; 
neither  is  it  necessary  for  a  disseisee  of 
copyholds  to  be  admitted  on  entry,  as  he 


continues  tenant ;  Co.  Cop.  s.  56,  Tr.  129.] 
(g)  Wakeford's  case,  1  Leo.  102 ;  n.  (2) 
to  Co.  Lit.  59  a ;  4  Co.  25  b  ;  Mortimore's 
case,  Hetl.  150 ;  Co.  Cop.  s.  86,  Tr.  83. 

(h)  Wase  V.  Pretty,  Win.  8 ;  Mortimore's 
case,  sup. 

(t)  Kitch.  168;  Co.  Lit.  59  b;  Co.  Cop. 
8.  S5,  Tr.  79 ;  Mortimore's  case,  Wase  6[ 
Pretty,  ubi  sup. ;  4  Mod.  254 ;  2  D'Anv. 
205  ;  1  New  Abr.  470.  And  see  Baddeley 
V.  Leppingwel],  3  Burr.  1543;  post,  tit. 
'*  Admittance (Joint-tenanty  But qu.  con> 
tra,  when  the  release  is  from  one  of  two 
joint-tenants  to  his  companion ;  Wase  ^ 
Pretty,  sup. 

(*)  Post,  tit.  "  Surrender  to  WilL" 
(0  Gale  0.  Gale,  2  Cox  Ch.  Ca.  136. 
One  of  two  joint-tenants,  with  her  hus- 
band, surrendered  their  share  to  the  use  of 
such  person  as  the  husband  should  by  will 
appoint.  The  wife  died  in  his  lifetime, 
and  he  appointed  the  surrendered  share  to 
his  executors ;  and  by  this  proceeding  the 
joint-tenancy  was  held  to  have  been  se- 
vered ;  Edwards  «.  Champion,  1  De  G&x  & 
Sm.  75  (but  this  was  reversed  on  app.);  3 
De  Gex,  Mac.  &  Gor.  202. 
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is  not  aware  of  any  clear  authority  upon  the  point ;  but  he  inclines 
to  think  that  the  lord  or  steward  would  be  compelled,  upon  an  appli- 
cation to  the  Court  of  B.  R.  for  a  mandamus,  to  accept  a  surrender 
by  which  a  tenant  should  desire  to  pass  two  or  more  distinct  copy- 
holds (m). 

He  apprehends  also  that  coparceners  (n)  and  tenants  in  common  (o) 
may  elect  to  pass  their  separate  interests  to  a  purchaser  or  mortgagee, 
by  one  surrender. 

A  surrenderee  of  copyholds  cannot  surrender  before  admittance, 
even  though  the  surrender  to  him  is  presented,  nor  wiU  his  admittance 
subsequent  to  his  surrender  make  such  surrender  valid  by  relation  ( p) ; 
for  though  any  act  of  law  will  operate  upon  the  estate,  as  in  Benson 
&  ScoU  {q)  and  other  cases,  where  the  admission  has  been  held  to 
hare  relation  to  the  surrender,  so  as  to  make  the  estate  pass  in  the 
same  course  of  descent,  and  to  give  the  same  right  to  dower  and 
curtesy  as  if  the  admittance  and  surrender  had  been  contemporaneous 
acts ;  yet  it  cannot  be  affected  by  any  act  of  the  party,  according  to 
the  distinction  in  Butler  &  Baker's  case  (r). 

And  as  a  surrenderee  has  no  interest  before  admittance  of  which  a 
court  of  law  can  take  notice  («),  he  is  not  capable  of  forfeiting  the 
copyhold  by  committing  felony  or  other  act  (t) ;  but  it  is  otherwise 
as  to  an  heir,  who  is,  to  many  purposes  at  least,  tenant  before  admit- 
tance (tt). 

The  above  case  of  JDoe  &  Tofield  has  decided  (contrary  to  a  pre- 
vailing notion  {x) ),  that  the  steward's  acceptance  of  a  surrender  from 


(a)  Note,  distinct  copyholds  might  have 
been  included  in  one  plaint ;  8  Co.  47  b, 
48  a,  iu  Webb's  case,  cited  post,  tit.  "  Ste- 
ward's Fees."  And  see  the  Stamp  Act  of 
H  Geo.  8,  c.  98,  repealing  provisions  in 
former  acts  as  to  the  multiplication  of 
siimps  upon  surrenders  and  admittances. 

(s)  Id  a  case  of  an  application  to  the 
Court  of  B.  R.  for  a  mandamus  to  compel 
the  lord  to  admit  coparceners  as  one  heir, 
and  on  payment  of  one  set  of  fees,  C.  J. 
Abbott  said,  "  I  entertain  considerable 
doubts  whether  the  steward,  after  admit- 
lin;  them  as  one  heir,  can  insist  upon 
taking  their  surrender  separately;  but  on 
that  1  pronounce  no  decided  opinion;" 
Rex  9.  The  Lord  of  the  Manor  of  Bonsall 
sod  his  Steward,  3  Bam.  &  Cress.  176 ; 
S.  C.  4  Dow.  &  Ry.  825. 

(o)  See  Co.  Cop.  s.  56,  Tr.  130. 

ip)  Co.  Cop.  8.  39,  Tr.  87  ;  Supp.  s.  4 ; 
^y  146,  in  Barker  o.  Denham,  2  Bl.  Com. 
36S ;  Rawlinson  v.  Green,  Poph.  127 ;  S. 


C.  3  BulsL  287,  240 ;  Wilson  v.  Weddell, 
Yelv.  144;  S.  C.  1  Brownl.  143;  Co.  Lit. 
60  a,  n.  (2) ;  Doe  d.  Tofield  v.  Tofield,  11 
East,  246;  and  see  Robinson  v.  Greves, 
Bridgm.  Rep.  81 ;  Ford  v.  Hoskins,  Cro. 
Jac.  368 ;  S.  C.  2  BulsL  336. 

(q)  Ubi  sup. 

(r)  3  Co.  29  a. 

(«)  Doe  d.  Bennington  r.  Hall,  16  East, 
21 1 .  He  has  neither  ju«  m  re  nor  ad  rem ; 
5  Burr.  2771.  As  to  his  power  to  devise, 
see  infra,  Chap.  V. 

(t)  Roe  d.  Jefferies  et  al.  v.  Hicks  et  al., 
2  Wils.  13.  And  see  Co.  Cop.  s.  59,  Tr. 
137. 

(tt)  Roe  Sf  Hicks,  sup.;  Bomeford  v. 
Packington,  1  Leo.  1 ;  ante,  p.  104 ;  vide 
12  Ad.  &  El.  572.  in  Doe  v.  Clift 

(x)  Eikin  V.  Wastall,  3  Bulst.  232 ;  6 
Yin.  Cop.  (E.  b) ;  1  Watk.  on  Cop.  60, 
61:  ib.  101;  Co.  Lit  60  a,  n.  (2;;Gilb. 
Ten.  283. 
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»  ^  the  first  surrenderee  is  not  an  admittance  of  him :  and  Lord  EUen- 

l>u^  jotA^tH^  borough  there  observed,  that  the  authorities  on  that  point  in  Co.  Cop. 
V.  /Wt-^^^*.6  g^  3g^  Yelv.  144,  and  Poph.  127,  were  not  impeached  by  the  passage 
tr^^^^^^'    in  RoU.  Abr.  505,  X.  PI.  1,  or.the  note  in  Co.  Lit.  60a;  for  it 

appeared  from  Cro.  Eliz.  504  and  662,  that  in  Keeping  &  Banning 
(called  in  Cro.  Gyppin  &  Bunney)^  the  first  surrenderee  was  a  re- 
mainder-man, and  that  the  tenant  for  life  had  been  admitted,  and 
that  Colchiri  v.  Colchin  was  the  case  of  an  heir. 


The  acts  of  parliament  relating  to  the  copyhold  property  of  bank- 
rupts wiU  be  noticed  in  treating  of  the  admittance  of  surrenderees  (y). 

When  a  copyholder  surrenders  for  a  valuable  consideration,  the 
land  is  bound  both  at  law  and  in  equity  (^r),  and  he  is  prevented 
fix)m  surrendering  to  any  other  person  (a) ;  but  the  whole  legal  estate 
remains  in  him  (2^)^  and  he  has  a  right  to  retain  the  possession  subject 
lb  lEis  accounting  for  the  mesne  profits,  if  the  surrenderee  is  afterwards 
admitted  (c) ;  and  if  the  surrenderor.  j^ie>  the  estate  devolves  upon  his 
customary  hej]^(rf)  ;  but  he  is  a  trustee  for  the  suirencLeree,  and  can- 
not  set  up  an  objection  against  his  recovering  in  ejectment  on  a  demise 
laid  between  the  time  of  the  surrender  and  the  admittance,  even  if 
the  action  is  brought  before  admittance,  for  that  relates  back  to  the 


(y)  With  respect  to  powers  vested  in  a 
bankrupt,  see  Sugd.  on  Powers.  It  was 
decided  in  Thorpe  o.  Goodall,  1 7  Ves.  388, 
460,  that  a  bankrupt  was  not  compellable 
by  decree  in  equity  to  execute  a  power  for 
the  benefit  of  his  creditors.  By  12  &  13 
Vict.  c.  106,  the  assignees  of  a  bankrupt 
may  execute  any  powers  vested  in  him. 

N.B.— The  provisions  and  schedules  of 
7  Geo.  4,  c.  67,  and  1  Will.  4,  c  88,  as  to 
the  conveyance  of  an  insolvent's  interest  in 
copyhold  or  customary  property,  were  vir- 
tually repealed  by  the  47th  section  of  1  & 
2  Vict,  c  110;  post,  tit.  "Fine." 

(2)  Payne  t.  Barker,  Sir  Orl.  Bridg.  24. 
And  the  admittance,  as  we  shall  see  here- 
after, is  merely  as  between  the  lord  and  te- 
nant :  on  these  grounds  it  was  decided  that 
the  admittance  of  the  surrenderee  need  not 
have  been  memorialized  on  a  surrender  of 
copyholds  for  securing  an  annuity ;  Doe  d. 
Nay  lor  v.  Stephens,  1  Pri.  38. 

(a)  Kitch.  161 ;  Co.  Cop.  s.  89,  Tr.  87» 
88 ;  Roe  d,  Noden  «.  Griffiu,  4  Burr. 
1961;   Yaughan  d,   Atkins  0.  Atkins,  6 


Burr.  2785,  ,2787 ;  Holdfast  d.  Woolams 
o.  Clapham,  1  T.  R.  601 ;  Benson  ^  Scott, 

I  Salk.  186  ;  S.  C.  3  Lev.  386;  S.  C.Skin. 
406;  S.  C.  Holt,  160;  S.  C.  Comb.  233; 
S.  C.  4  Mod.  261 :  S.  C.  12  Mod.  49 ;  Cro. 
Car.  284. 

(6)  Kitch.  161 ;  Burgoyne  0.  Spurling, 
Cro.  Car.  273,  283 ;  S.  C.  W.  Jones,  306 : 
Baddeley  «.  Leppingwell,  3  Burr.  1543; 
Fisher  ^  Wigg.  1  P.  W.  17;  Doe  d. 
Shewen  v.  Wroot  and  others,  6  East,  182 ; 
S.  C.  1  Smith's  Rep.  368 ;  Doe  df  To6eld, 

II  East,  260. 

(c)  2  Bl.  Com.  368 ;  Co.  Cop.  s.  39,  Tr. 
87 ;  Gilb.  Ten.  263 ;  Roe  d.  Jeffereys  et 
al.  V.  Hicks  et  al.,  2  Wils.  13 ;  Burgoyne  r. 
Spurling,  sup. ;  Berry  v.  Greene,  Cro.  Eliz. 
349 ;  Frosel  or  Rosewell  0.  Welsh,  Cro.  Jac. 
403  ;  S.  C.  3  Bulst.  214 ;  S.  C.  1  Roll  Rep. 
411;  S.  C.  Godb.  268 ;  Arnold  0.  George, 
Yelv.  16. 

(d)  Burgoyne  Sf  Spurling,  Prosel  ^ 
Welsh,  Doe  if  Wroot,  ubi  sup. ;  Doe  d. 
Vernon  0.  Vernon  et  al.,  7  East,  8. 
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period  of  the  surrender  («) ;  but  an  action  of  trespass  would  be  main- 
tainable by  the  surrenderor  and  not  by  the  surrenderee  (f) ;  and  yet 
if  the  lord  accept  a  surrender^  and  the  surrenderee  enter  and  after- 
wards, before  admission,  the  lord  disseise  him,  an  action  would  lie 
against  the  lord,  because  he  ought  not  to  take  advantage  of  his  own 
wrong  (^> 

A  surrender  is  not  affected  by  the  death  of  the  surrenderor  (A),  or 
of  the  person  by  whose  hands  the  surrender  is  made,  but  presentment 
and  admittance  afterwards  will  be  good ;  nor  did  the  death  of  the 
surrenderee  before  presentment  of  the  surrender  affect  the  right  of  the 
heir  to  be  admitted  (z). 

So  much  of  the  copyholder's  interest  as  is  not  expressed  in  the  sur- 
render, or  in  the  limitations  by  his  will,  pursuant  to  a  surrender  to 
the  uses  thereof,  will  remain  in  him  of  his  old  estate,  and  be  considered 
as  his  reversion  {k) ;  therefore,  after  a  surrender  by  a  copyholder  to 
the  uses  of  his  will,  he  may  surrender  to  any  person  he  pleases  (Z) : 
and  on  a  surrender  to  such  uses  as  the  lord  shall  appoint,  if  the  lord 
appoints  the  use  to  /.  S.  for  life,  the  fee  (subject  to  the  life  interest 
of/.  S.)  will  result  to  the  surrenderor  (iw). 

The  heir,  as  the  author  has  before  shown  (w),  would  formerly  have 
taken  by  descent  and  not  by  purchase,  when  the  two  estates  met  in 
him  (o) ;  and  the  ultimate  limitation  to  the  right  heirs  of  the.  copy- 
holder, under  a  surrender  to  uses,  was  within  this  rule,  whether  or 
not  the  copyholder  took  a  particular  estate  by  the  surrender  (;?) ; 


(e)  See  Benson  5r  Scott,  Holdfast  5r  Clap- 
ham,  and  Vaughan  5r  Atkins,  ubi  sup.; 
Doe  d.  Bennington  v.  Hall,  16  East,  208. 

(/)  Benry  v.  Greene,  Cro.  Eliz.  849  ; 
Payne  9.  Barker,  Sir  Orl.  Bridg.  21.  Sem- 
ble,  that  even  a  power  to  sell,  and  a  cove- 
nant for  quiet  enjoyment  in  a  deed  of  trust 
of  even  date  with  the  surrender,  would 
not  justify  an  entry  before  admission ;  Wat- 
son e.  Waltham  and  others,  2  Adol.  &  Ell. 

(g)  Roe  V.  Hicks.  2  Wils.  15. 

(k)  But  a  custom  requiring  the  surren- 
deree to  be  admitted  in  the  lifetime  of  the 
torrenderor  would  be  good;  Fenn  d. 
Richards  p.  Marriott,  Willes,  430 ;  ante, 
pp.  20, 21. 

(i)  Bunting  v.  Lepingwel,  4  Co.  29  b ; 
Kite  if  Queinton,  4  Co.  25  a ;  Co.  Cop. 
S.40,  Tr.  89;  Vaughan  ^  Atkins,  Frosel 
4  Welsh,  sup.  As  to  presentment  and 
admittance,  now  see  4  &  5  Vict.  c.  85, 
«.  88,  89,  90. 

(&)  Banting  v.  Lepingwel,  sup. ;  Bullen 


5r  Grant,  Cro.  Eliz.  148;  S.  C.  1  Leo.  174; 
Rodger's  case,  9  Co.  107  a ;  Fitch  «.  Hock- 
ley, Cro.  Eliz.  441 ;  S.  C.4  Ca  28  a;  Brown 
V.  Dyer,  Holt,  165;  S.  C.  11  Mod.  98; 
Thrustout  d.  Gower  o.  Cunningham,  2  Sir 
W.  Bl.  1046 ;  Roe  d.  Noden  v.  Griffits  et 
al.,  4  Burr.  1952;  Bicknall  v.  Tucker, 
BrownL  181;  Vin.  Abr.  Cop.  (S.  a),  pi. 
16;  Shepherd  v.  Adams,  or  Belfield  Sf 
Adams,  orSouthcot  ^  Adams,  ante,  p.  102. 
But  see  reference  to  the  3rd  sect  of  3  &  4 
Will.  4,  c.  106,  post,  p.  120,  n.  (u). 

(/)  Fitch  5r  Hockley,  Thrustout  ^  Cun- 
ningham, sup. ;  post,  tit.  '*  Surrender  to 
Will." 

(m)  Wrot's  case,  LiL  Rep.  26. 

(n)  Ante,  p.  36. 

(o)  But  this  is  altered  by  3  &  4  WiU.  4, 
c.  106,  infra,  n.  («). 

( p)  Roe  4  Griffits,  sup. ;  Smith  v.  Trigg, 
1  Stra.  487 ;  Godbold  v.  Freestone,  3  Lev. 
406  ;  Abbot  v.  Burton,  1  Salk.  590 ;  Harris 
V,  Bishop  of  Lincoln,  2  P.  W.  138  ;  Gilb. 
Ten.  272 ;  Fearne,  Cont.  Rem.  86  to  95 ; 
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though  it  has  been  thought^  that  if  the  surrenderor  did  not  take  a 
particular  estate^  the  fee  would  not  have  resulted  to  him^  but  that  his 
heir  would  have  been  in  by  purchase  (9).  Indeed  a  distinction  of 
that  nature  once  existed  with  respect,  to  freehold  estates  (r),  but  it  was 
afterwards  abolished^  and  both  in  freehold  and  copyhold  cases,  the 
ultimate  limitation  to  the  right  heirs  of  the  grantor,  or  surrenderor, 
was  considered  as  part  of  his  old  estate,  and  Vested  in  him  as  a  re- 
versionary interest  {s) ;  the  rule  having  been  that  a  man  could  not 
limit  an  estate  to  his  right  heirs  as  purchasers  {t).  It  followed  that 
under  a  surrender  to  uses,  with  the  ultimate  limitation  to  the  right 
heirs  of  the  surrenderor,  the  descendible  quality  of  the  estate  was  not 
altered  (u). 

Where  a  surrender  is  perfect  in  the  beginning,  a  memorandum 
which  would  make  the  whole  void  wiU  be  rejected,  as  if  the  memo- 
randiun  be,  that  the  surrender  is  not  to  be  in  force  tiU  afler  the  death 
of  the  surrenderor  (:r) ;  this  is  precisely  the  principle  of  the  decision 
in  Carter  &  Madgynck{y\  that  when  in  a  freehold  case  the  haben- 
dun^  is  repugnant  to  an  express  estate  limited  by  the  premises,  the 
habendum  shall  be  void. 

And  a  limitation  that  is  good  in  its  nature  will  be  supported, 
although  others  are  void  (z). 

Where  the  limitation  of  the  use  of  a  copyhold  of  inheritance  is 
void,  the  surrender  to  the  lord  will  be  deemed  void  also  (a). 

But  it  would  seem  that  if  a  surrender  is  made  generally  into  the 
lord's  hands,  even  of  a  copyhold  of  inheritance,  without  any  circum- 
stances explanatory  of  a  contrary  intention,  the  surrender  will  operate 
as  an  extinguishment  of  the  copyholder's  interest  (6). 


and  to  defeat  the  title  of  the  customary 
heir,  it  must  have  been  distinctly  shown 
that  the  ultipiate  remainder  passed  out  of 
the  surrenderor ;  Roe  4  Oriffits,  sup. 

{q)  Allen  ^  Palmer,  1  Leo.  101 ',  and  see 
Roe  d.  Nightingale  et  ux.  v.  Quartley,  1  T. 
R.  634;  Counden  v,  Gierke,  Hob.  31 ;  Dy. 
184  a,  pi.  7. 

(r)  Dy.  134  a;  Hob.  81 ;  1  Watk.  on 
Cop.  97, 98. 

(s)  Harris  v.  Bishop  of  Lincoln,  2  P.  W. 
1 38 ;  and  see  Godbold  ^  Freestone,  Abbot 
6i  Burton,  sup. ;  see  also  Fen  wick  o.  Mit- 
forth,  Mo.  284;  Fearne,  Cont  Rem.  ^, 
67. 

(0  32  H.  8;  Br.  Garde,  93;  Co.  Lit. 
22  b. 

(tt)  But  now  by  the  8rd  sect  of  3  &  4 
Will  4,  c.  106,  ''for  the  amendment  of 
the  law  of  inheritance,"  the  heir  takes  as 
devisee,  and  not  by  descent,  if  a  copyhold 
estate  be  devised  to  him :  and  a  limitation 


by  any  assurance  to  the  person  conveying, . 
or  his  heirs,  will  create  an  estate  by  pur- 
chase :  and,  by  the  6th  sect.,  a  lineal  an- 
cestor takes  as  heir,  in  preference  to  colla- 
teral persons,  therefore  a  father  is  preferred 
to  a  brother  or  sister  ;  ante,  p.  36. 

(f )  Seagood  v.  Hone  et  ux.,  Cro.  Car. 
867  ;  &  C.  Sir  W.  Jones,  842 ;  6  Mod.  267. 
in  Leigh  0.  Brace ;  post,  tit.  "  Surrender  in 
Future." 

(y)  3  Lev.  339. 

{z)  Webster  v.  Allen,  Mo.  677,  ca.  922. 

(a)  Simpson*s  case,  Godb.  265,  pi.  864 ; 
Bambridge  0.  Whitton,  Mar.  177,  cited 
Sup.  Co.  Cop.  B.  I,  Tr.  144;  but  see  Mo. 
352,  in  Portman  ^  Willis. 

(6)  Co.  Cop.  8.  85,  Tr.  80 ;  Gilb.  Ten. 
254  ;  ib.  (n.  117) ;  Fisher  e.  Wigg.  1  P,  W. 
17  ;  S.  C.  1  Ld.  Raym.  627  ;  S.  C.  12  Mod. 
296  ;  1  Watk.  on  Cop.  92,  109  ;  but  see  1 
Roll.  Rep.  253;  Com.  Dig.  Cop.  (F.  8). 
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Yet  we  shall  presently  see  that  this  maxim  admits  of  an  exception, 
as  an  estate  may  be  implied  from  the  admittance,  when  the  surrender 
is  made  to  the  lord  in  such  unqualified  terms. 

If,  however,  any  estate  is  limited  by  the  surrender,  the  admittance, 
in  whatever  manner  it  may  be  made,  will  not  vary  or  qualify  .the  uses 
of  the  surrender;  this,  indeed^  is  a  necessary  consequence  of  the  rule, 
that  a  surrenderee  of  a  copyhold  of  inheritance  is  in  by  the  surrenderor, 
and  not  by  the  lord  (c).  K 

Suppose,  therefore,  a  surrender  to  be  made  by  A.  without  any  con- 
dition, and  the  lord  to  admit  A,  upon  a  condition,  the  condition 
would  be  void;  or  if  it  be  to  il.  for  life,  either  expressly  or  for  want 
of  any  words  of  limitation,  and  the  lord  admit  in  fee,  a  life  interest 
only  would  be  acquired  by  A.  under  such  surrender  and  admit- 
tance (fif). 

So  any  variance  in  the  person,  as  well  as  in  the  estate,  between  the 
admittance  and  the  surrender,  is  equally  within  the  same  rule;  if 
therefore  the  surrender  should  be  to  /.  iS.,  and  the  lord  should  admit 
/.  S.  and  /.  N,,  no  estate  would  be  acquired  by  /.  iV.  under  this 
admittance,  but  the  whole  would  vest  in  /.  S.  {e). 

And  an  admittance  by  the  lord  wholly  at  variance  with  the  sur- 
render would  be  void,  as  if  the  surrender  be  to  /.  8,,  and  the  lord 
admit  /.  N, ;  and  in  such  a  case  /.  S,  might  afterwards  be  admitted 
according  to  the  effect  of  the  surrender.  Again,  if  the  surrender-be 
to  A.  with  the  resenration  of  a  rent,  and  the  lord  admit  A.  without 
any  reservation  of  rent,  or  upon  the  reservation  of  a  less  rent  than  is 
mentioned  in  the  surrender,  the  admittance  would  be  wholly  void  (/)• 

It  has  been  said  that  a  surrenderee,  when  admitted,  is  in  by  grant 
from  the  lord  {g).  This,  however,  is  clearly  erroneous  as  to  a  sur- 
render by  a  copyholder  of  inheritance  (A). 


(c)  Co.  Cop.  8.  41,  Tr.  91  ;  Taverner  ^ 
CromweU,  4  Co.  27  b ;  Westwick  v.  Wjrer, 
4Col28  b;  Bunting  v.  Lepingwel,  4  Co. 
29  b;  Bullock  Sf  Dibler,  Poph.  89;  8  Burr. 
1^43 ;  4  Bnrr.  1961 ;  5  Burr.  2786 ;  8  Leo. 
210,  ca.  274;  Paultero.  Cornhill,Cro.  Eliz. 
Ml ;  Fitch  V.  Hockley,  Cro.  Eliz.  442  ;  S. 
C.  4  Cow  28  a ;  Lane  if  PanneU  1  Roll. 
Rep.  288,  817,  488 ;  Hether  o.  Bowman, 
Mj.462;  Co.  Lit  59  b. 

{i)  Kicch.  171 ;  Co.  Cop.  a.  41.  Tr.  93  ; 
Bonring  0.  Lepingwel,  4  Co.  29  b. 

(t)  Co.  Cop.  a.  41 .  Tr.  92 ;  Westwick  0. 
Wyer,  4  Co.  28  b  ;  and  see  8  Leo.  210,  ca. 
274. 

{/i  Co.  Cop.  s.  41,  Tr.  98 ;  8  Burr. 
1»4S;  Allen  Sf  Naah.  1  Brownl.  127  ;  He. 
ther  Sf  Bowman,  Sty.  462.    .It  wat  said  by 


Glyn,  C.  J.,  in  Blunt  ^  Clark,  2  Sid.  61, 
that  if  a  surrender  be  to  the  use  of  /.  S., 
and  /.  N.  is  admitted,  and  qfttrwardt  L  S. 
content,  this  is  a  good  admittance.  Sed  qu. 
and  see  6  Vin.  Cop.  (F.  b),pl.  16. 

ig)  2  Yea.  257  ;  1  Roll  Abr.  627 ;  Die. 
I.  pi.  9,  in  Moore's  case  ;  and  see  Yelv. 
228,  in  Brasier  v  Beale ;  S.  C.  1  Brownl. 
149 ;  1  P.  W.  17,  in  Fisher  *  Wigg. 

(A)  Supra ;  and  see  King  0.  Lorde,  Cro. 
Car.  201';  Kerby's,  aliat  Kirk's  case,  1 
Freem.  192  ;  S.  C.  (Bird  ^  Kirke),  1  Mod. 
200 ;  More  v.  Pitt,  1  Freem.  246.  If  a  sur- 
render  be  made  to  the  lord  for  life,  with  re- 
mainder  over,  the  remainder  would  be 
good,  and  the  remainder-man  would  be  in 
by  the  surrenderor,  and  not  by  the  lord ; 
Wade  V.  Bacbe,  1  Sid.  860. 
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The  author  apprehends  that,  by  special  custom,  a  copyholder  for 
life  may  surrender  to  the  use  of  another  for  the  life  of  the  surrenderor, 
and  then  that  the  surrenderee  will  be  in  by  the  surrenderor,  as  in  the 
case  of  a  copyhold  of  inheritance,  and  not  by  the  lord ;  but  that,  in 
the  absence  of  any  such  special  custom,  where  a  copyholder  for  life 
surrenders  to  the  lord,  whether  absolutely  to  do  therewith  his  will 
and  pleasure,  or  to  the  use  of  another,  to  whom  the  lord  grants  the 
copyhold,  the  estate  vests  in  the  lord,  and  the  grantee  is  in  by  him, 
and  not  by  the  surrenderor  (i).  So  that  if  J..,  a  copyholder  for  life, 
were  to  surrender  to  B.  for  his  life,  there  would  be  no  reversion  in 
A.{k).  In  Grantham  v.  Peebles  &  Copley  (I)  the  court  said,  that 
even  if  a  surrender  be  made  to  the  lord  ^^  to  the  intent  quod  inde 
facial  voluntatemy  yet  by  custamy  the  surrenderor  by  petition  or  decla-- 
ration^  may  direct  it  to  any  person  whatever,  and  the  lord  must 
pursue  it,  and  there  is  no  estate  in  the  lord  [Dy.  264,  pL  38],  but  it 
remains  in  the  tenant's  hands  till  admittance  of  such  party,  and  the 
purchaser  might  come  in  at  any  time." 

,  A  conveyance  of  copyholds  for  a  consideration,  however  inadequate, 
is  not  fraudulent  as  against  creditors  under  the  stat.  of  13  Eliz.  c.  5  (m), 
and  that  \5opyholds  were  not,  previously  to  3  &  4  WilL  IV.  c.  104, 
subject  to  debts  (n). 

Of  the  Construction  of  Copyhold  Surrenders. 

Surrenders  of  copyholds,  it  has  been  often,  and,  as  the  author  con- 
ceives, correctly  observed,  are  governed  by  the  same  rules  as  common 
law  assurances  (o) ;  and  conformably  to  this  maxim,  upon  a  limitation 
to  the  ancestor  for  life,  and  a  further  limitation  in  the  same  surrender 
to  his  right  heirs,  the  two  estates  >vill  unite,  as  in  Shelley  s  case{p). 


(t)  See  the  cases  in  the  last  note. 
[*'  Where  a  bill  is  brought  for  surrender 
of  a  copyhold  estate  held  for  Hvet,  the  lord 
must  be  made  a  party,  because  when  the 
surrender  is  made,  the  ettaU  is  in  the  lord, 
and  he  is  under  no  obligation  to  new  grant 
it;  contra  in  cases  of  copyholds  of  inherit- 
ance, for  there  the  lord  need  not  be  a  party; 
Mich  Vac.  1720,  in  Cane."  See  6  Vin. 
Cop.  (X  e),  pi.  5.] 

{k)  Kingv.  Lorde,  sup. 

(0  2  Keb.  828  ;  S.  C.  2  Saund.  422. 

(m)  Ex  parte  Cockshott,  8  Bro.  C.  C. 
504  i  Mathews  v.  Feaver.  1  Cox  Ch.  Ca. 
278 ;  Hassells  and  another  v,  Simpson, 
Doug.  96,  n. ;  Cooke's  Bkpt.  L.  99, 149 ;  1 
Mont.  Bkpt  L.  86. 

(m)  Ante,  pp.  39,  40. 

(o)  FUher  v.  NichoUs.  3  Salk.  100 ;  S.  C. 


Holt,  168;  Idle  «.  Coke.  2  Salk.  620;  S. 
C.  2  Lord  Raym.  1144 ;  S.  C.  1  P.  W.  70 ; 
S.  C.  11  Mod.57  ;  S.  C.  Holt,  164 ;  Fisher 
V-  ^igg>  1  Ld.  Raym.  680 ;  S.  C.  1  Salk. 
891  ;  8  Salk.  206  ;  S.  C.  Corny.  88  ;  S.  a 
Holt,  869  ;  S.  C.  1  P.  W.  14 ;  S.  C.  12  Mod. 
296 ;  Sutton  «.  Stone  and  others,  2  Atk. 
101 ;  Lovell  v.  Lovell,  8  Atk.  11 ;  Allen  v. 
Patshall,  Godb.  137  ;  Seagood  o.  Hone.  Cro. 
Car.  S66  ;  S.  C.  W.  Jones,  842 ;  1  Saund. 
151,  in  Wade  v,  Bache ;  Bawsy  s.  Lowdall, 
Sty.  250 ;  Wright  d.  Burrill  v.  Kemp,  8  T. 
R.  478  ;  Gilb.  Ten.  268  et  seq. ;  Lilly's  Pr. 
Reg.  2nd  part,  889;  see  per  M.  R.,  in 
Widdowson  s.  The  Earl  of  Harrington,  1 
Jac.  &  Walk.  545 ;  post,  •*  Uses  in  Fu- 
turo,"  and  **  Fee  upon  a  Fee."  • 

(j>)  1  Co.  98  b ;  and  see  Allen  v.  Pal- 
mer, 1  Leo.  101 ;  Sharp  v.  Musgrave  (or 


CU.  IV.] 


OF  SUBR£ND£B. 


123 


It  must,  however^  be  recollected^  that  when  an  estate  for  life  is 
limited  to  the  &ther  or  mother  only^  and  the  subsequent  limitation  is 
to  the  heirs  of  both  their  bodies,  the  latter  limitation  is  a  contingent 
remainder  to  the  heirs  as  well  in  copyhold  as  in  freehold  cases  (q). 

Again,  a  surrender  to  the  use  of  ^.  B,  in  general  terms,  without 
words  of  limitation,  or  of  il.  ^.  in  fee  simple,  or  of  il.  £,  for  ever, 
would  create  a  life  interest  only  (r),  as  an  estate  cannot  arise  bj  im- 
plication in  a  surrender  any  more  than  in  a  deed  at  common  law  (s), 
with,  perhaps,  this  exception,  namely,  that  when  the  surrender  is 
made  generally  into  the  lord's  hands,  without  expressing  any  use,  the 
estate  intended  to  be  created  may  be  implied  j&om  the  admittance  (^), 
a  surrender  of  copyholds  allowing  of  an  averment  in  cases  of  uncer- 
tainty, when  not  opposed  by  any  settled  principle  of  law,  and  the  ad- 
mittance being  sufficient  to  rebut  the  presumption  of  an  intention  to 
extinguish  the  copyhold  interest ;  and  clearly  also  with  this  qualifi- 
cation, viz.,  that  by  custom  a  surrender,  in  whatever  form,  may  create 
a  fee,  or  any  less  estate  (v). 

But  we  have  seen  that  Mr.  Watkins's  opinion  was  adverse  to  the 
above  proposition,  that  an  estate  cannot  arise  by  implication  in  a 
suirender  (x)  ;  the  authority  relied  upon  by  Mr.  Watkins  being  the 
case  of  Belfield  &  Adams,  as  reported  by  Bulstrode,  viz.,  that  a  copy- 
holder in  fee  accepting  a  copy  to  himself  for  life,  remainder  over,  is 
tantamount  to  a  surrender  to  the  use  of  himself  for  life,  &c.,  leaving 
the  old  reversion  in  him ;  but  we  have  also  seen  that,  according  to 
the  rqx>rt  of  the  same  case  in  BoUe,  such  acceptation  of  a  new  copy 
was  held  not  to  amount  to  a  surrender. 


Scarpe  v.  Goderd),  Sir  O.  Bridg.  56,  and 
!!.(>•):  Bawty  ^  Lowdall,  sup. ;  Fearae, 
CoDL  B«m.  283 ;  1  N.  B.  325,  io  Brom- 
field  V.  Crowder ;  Gilb.  Ten.  272 ;  1  T.  B. 
634,  in  Boe  v.  Quartley ;  Boe  v.  GrilHths, 
4  Borr.  1960 ;  Tbrustout  v.  Cunningham, 
2  Sir  W.  BL  1046.  And  the  above  rule 
is  not  affected  by  the  enactments  of  3  &  4 
WilL  4,  c.  106,  ante,  p.  36,  n.(6);  120, 
n.(vX 

The  8  ft  9  Vict.  c.  106,  s.  8,  enacted, 
that  a  contingent  remainder,  created  before 
or  after  December,  1844,  shouJd  be  capable 
of  taking  effect,  notwithstanding  the  deter- 
mination, by  forfeiture,  surrender  or  mer- 
ger, of  any  preceding  estate  of  freehold,  as 
if  such  determination  had  not  happened* 

iq)  Lane  *.  Pannel,  1  Boll.  Bep.  238, 
317,  438;  Frogmorton  d.  Bobinson  v. 
Mr  barrey,  8  Wfls.  125,  144 ;  S.  C.  2  Sir  W. 
BL  728 ;  3  Leo.  4,  ca.  10  ;  Feame,  Cont. 
Bern.  85,  86.  458. 

(r)  Co.  Cop.  s.  49;  ib.  41,  Tr.  93.    Se- 


cus,  if  the  estate  be  surrendered  to  the  use 
of  the  will  of  the  surrenderor,  and  he  by 
his  will  devise  the  land  to  J.  for  ever; 
Allen  V.  Pfitshall,  Godb.  137 ;  1  Hughes, 
Abr.  455. 

(«)  Allen  4-  Nash,  1  Brownl.  127;  Sea. 
good  V,  Hone  et  ux.,  Cro.  Car.  367  ;  S.  C. 
W.  Jones,  342 ;  Giib.  Ten.  259 ;  1  Watk. 
on  Cop.  115.  But  an  estate  may  arise  by 
implication  in  a  conveyance  to  uses  as  well 
as  in  a  will ;  Pibus  f  Mitford,  1  Vent.  372  ; 
1  Cm.  Dig.  442. 

(/)  Kitch.  169 ;  Brown  «.  Foster,  Cro. 
Eliz.  392;  Brooks  o.  Brooks  and  Wright, 
Cro.  Jfac.  434 ;  S.  C.  Poph.  125 ;  2  Boll. 
Abr.  67;  GranU  (K),  pi.  18;  1  Watk.  on 
Cop.  109.  113;  Gilb.  Ten.  254,  255. 

(tf)  Kitch.  201 :  Thettenwell  v.  Bunney, 
cited  in  Warne  ^  Sawyer,  1  Boll.  Bep.  48  ; 
and  see  Brown  o.  Foster,  Cro.  Elis.  392 ; 
Peake  o.  Peake,  Choice  Ch.  Ca.  116. 

(jr)  Ante,  p.  102. 
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Having  shown  that  the  strict  rules  which  regulate  the  construction 
of  limitations  in  deeds  of  conveyance  of  freehold  property,  are  appli- 
cable to  copyholds,  the  author  proposes  (previously  to  a  discussion  of 
the  question  whether  surrenders  of  copyholds  are,  as  a  general  prin- 
ciple, governed  by  the  same  rules  as  common  law  assurances),  to  enter 
upon  a  brief  consideration  of  the  instances  of  exception  to  which  he 
has  just  adverted ;  and — 

First,  as  to  an  averment  in  cases  of  uncertainty  in  the  description 
of  the  surrenderee. 

A  surrender,  it  is  said,  vnll  be  good  although  the  surrenderee  is  not 
accurately  described,  and  an  uncertainty  in  a  surrender  may  be  helped 
by  averment,  but  when  it  is  so  very  general  and  uncertain  as  not  to 
disclose  the  intention,  it  vnll  necessarily  be  deemed  void(y).  Lord 
Coke  tells  us  {z),  that  "  it  is  not  necessary  upon  surrenders  of  copy- 
holds, that  the  name  of  the  party  to  whose  use  the  surrender  is  made 
be  precisely  set  down ;  but  if  by  any  manner  of  circumstance  the 
grantee  may  be  certainly  known,  it  is  sufficient :  and  therefore  a  sur- 
render made  to  the  lord  archbishop  of  Canterbury,  or  the  lord  mayor 
of  London,  or  the  high  sheriff  of  Norfolk,  without  mentioning  either 
their  christian  name  or  surname,  is  good  enough,  and  certain  enough, 
because  they  are  certainly  known  by  this  name,  without  &rther  addi- 
tion.**  "  So,"  he  adds  (a),  "  if  I  surrender  to  the  use  of  the  next  of 
ray  blood,  to  the  use  of  my  wife,  to  the  use  of  my  brother  or  sister, 
having  but  one  brother  or  sister,  these  surrenders  are  good  without 
any  additions,  because  the  grantee  may  certainly  be  known  by  these 
words :"  again,  "  if  I  surrender  to  the  use  of  my  son  W.,  having  more 
sons  than  one  of  that  name,  yet  by  an  averment  this  incertainty  may 
be  helped  (6).  But  if  I  surrender  to  the  use  of  my  cousin,  or  my 
friend,  this  is  so  general  and  so  incertain,  that  no  subsequent  mani- 
festation of  my  intention  can  any  way  strengthen  it.  So  if  three  sur- 
render to  the  use  of  three  or  four  of  3t.  Dunstan*s  parish,  not  naming 
the  parishioners,  this  surrender  is  utterly  void :  and  so  if  I  surrender 
in  the  disjunctive,  to  the  use  of «/.  Z.  or  J.  N.,  this  is  insufficient,  for 
the  incertainty"  (c). 

It  may  here  also  be  proper  to  notice  the  case  of  Roe  d.  HucknaU 


(y)  5  Co.  68  b ;  Cob  v.  Betterson,  Cro. 
Jac.  874;  6  Yin.  Cop.  (K.  a),  pL  5,  marg. ; 
Gilb.  Ten.  263 ;  Caltb.  Read.  SI ;  1  Watk. 
on  Cop.  107,  108  ;  ante,  pp.  120,  121. 

(s)  Co.  Cop.  8.  35,  Tr.  80. 

(a)  lb. ;  and  see  Cob  o.  Betterson,  sup. ; 
Kttch.  161. 

(ft)  See  contra,  Winkmore's  case,  29  Eliz. 
cited  in  Cob  ^  Betterson,  sup. ;  but  in  some 
cases  (t.  «.  where  the  ambiguity  is  raised  by 
extrinsic  circumstances),    parol    evidence 


will  be  received  to  explain  not  only  a  wiU, 
4  Dow.  Dom.  Proc  93,  in  Doe  d.  Oxenden 
V.  Chichester,  but  even  a  deed ;  Harding  v. 
Suffolk,  1  Ch.  Rep.  138 ;  3  WUs.  276  ;  1 
T.  R.  301 ;  4  Cru.  Dig.  305  et  seq.;  post, 
tit.  "  Evidence." 

(c)  Co.  Cop.  s.  35,  Tr.  81.  The  case  of 
Garner  v.  Garner,  3  L.  T.  (N.  S.)  396,  Ch., 
is  one  of  conflicting  claims,  where  there  had 
been  an  erroneous  designation  of  a  person 
in  a  surrender. 
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&  others  v.  Foster  {d\  which  was  a  surrender  by  /.  L.  of  a  copyhold 
in  his  own  occupation,  to  the  use  of./.  Z.  and  /.  Z.  his  son,  for  their 
Utcs,  and  the  life  of  the  survivor,  remainder  to  the  heirs  of  the  body 
of  the  said  /.  Z.,  son  of  J.  Z.,  remainder  to  the  right  heirs  of  the  said 
I.  L. ;  and  the  court  held  that  it  vested  the  remainder  in  fee  by  con- 
struction in  the  heirs  of  L  Z.  the  surrenderor,  and  not  in  7.  Z.  the  son 
of  t/^  Zs. 

And  secondlt/y  with  regard  to  the  influence  of  particular  customs 
over  copyhold  surrenders.  The  author  has  already  shown  {e)  that  the 
words  **  sibi  et  suis,^  or  "  sibi  et  assignatis"  or  "  sequels  in  right^^  or 
the  like,  may  by  custom  create  an  inheritance;  and  that  in  the  manor 
of  Inkberrow,  the  words  ^^  him  and  his^^  create  an  estate  for  the  term 
of  the  life  of  the  grantee,  and  the  life  of  any  wife  he  may  leave  at  his 
death,  and  the  life  of  his  eldest  son ;  and,  for  want  of  a  son,  his  . 
eldest  daughter  living  at  the  decease  of  the  survivor  of  the  grantee 
and  his  wife,  and  twelve  calendar  months  after  the  death  of  such 
eldest  son  or  daughter. 

There  are  also  many  manors  in  which  the  grant  is  made  to  several ; 
and  by  the  custom,  the  first  person  named  takes  the  whole  for  his  life, 
and  so  every  one  in  succession  (/). 

In  noticing  the  exceptions  to  the  rule  that  copyhold  surrenders  are 
to  be  construed  in  the  same  manner  as  conveyances  at  common  law, 
it  win  be  proper  to  mention  that  a  surrender  of  copyholds  is  not 
allowed  to  work  a  wrong  (^),  but  shall  pass  only  such  estate  as  the 
smrenderor  may  lawfiilly  convey;  therefore  should  -4.,  a  copyholder 
for  his  life,  with  remainder  over  to  another,  surrender  to  B.  for  the 
life  of  ^.,  it  will  operate  as  a  surrender  only  for  the  life  of  ii.,  even 
if  a  custom  can  be  shown  in  fiivor  of  such  a  surrender  (h) ;  and  if 
the  lord  were  to  admit  B,  for  his  own  life,  it  could  only  be  good  as  a 
fresh  grant  (£) ;  but  it  has  been  decided  that  if  a  person  is  admitted 
upon  a  mistaken  claim,  no  new  title  being  in  contemplation  of  the 
parties,  such  admission  shall  not  operate  as  a  new  and  substantive 
grant  fix)m  the  lord  (A). 
The  authorities  in  support  of  the  position  that  surrenders  of  copy- 


(i)  9  Bast,  405. 

(«)  Banting  «.  Lepingwel,  4  Co.  29  b  ; 
ante,  p.  81. 

(/)  Fisher  ^  Wigg,  1  Ld.  Raym.  627 ; 
3  P.  W.  17  ;  and  see  2  Vern.  264 ;  but  the 
'aAu  qM  vies  ID  a  grant  of  copyholds  do 
Dot  take  beneficially  without  a  special  cus- 
tool,  ante,  p.  81. 

ig)  Ante,  p.  115  ;  Dy.  264  a,  RoswelPs 


458,  n. ;  and  see  Co.  Cop.  s.  34,  Tr.  76  ; 
▼ide  also  Anon.  2  Freem.  118  ;  Portman  v. 
Willis,  Cro.  Eliz.  886 ;  S.  C.  Mo.  352 ;  I 
Watk.  on  Cop.  98,  99;  and  see  ante, 
p.  122. 

(i)  Gilb.  Ten.  452, 453,  n.  120. 

(A)  Zouch  5r  Forse,  7  East,  186;  and 
see  Right  d.  Dean  and  Ch.  of  Wells  v.  Baw. 
den  and  others,  8  East,  260 ;  post,  at  the 
end  of  tit.  "  Admittance." 


{h)  Mo.  8,  ca.  27  ;  Gilb.  Ten.  257,  451, 
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holds  are  governed  by  the  same  principles  as  common  law  assurances, 
are  referred  to  in  the  subjoined  note  (/). 

The  case  of  Fisher  &  Wigg  (m)  must  certainly  be  considered  as 
a  settled  authority  for  construing  the  words  "  equally  to  be  divided'* 
as  a  tenancy  in  common  in  a  surrender  of  copyholds^  equally  as  in 
a  will ;  and  it  is  as  clearly  settled  that  the  same  words  will  make  a 
tenancy  in  common^  in  a  conveyance  deriving  its  effect  firom  the 
Statute  of  Uses  (»). 

Since  the  case  of  Rigden  &  Valier  (o),  all  idea  of  a  different  rule 
of  construction  between  a  surrender  of  copyholds  and  a  conveyance 
to  uses,  or  deed  of  covenant  to  stand  seised^  has  been  completely 
abolished. 

In  the  case  of  Denn  d.  Gaskin  v.  Gaskin  (p),  which  arose  out  of  a 
devise  of  a  freehold  messuage  to  three  persons  equally y  and  in  which 
the  court  of  B.  R.  held  that  the  devisees  took  an  estate  for  life  as 
tenants  in  comMon,  Lord  Mansfield  said  that  the  word  equally  as  well 
as  the  words  equally  to  be  divided  implied  a  division,  whereas  if  the 
devisees  were  to  take  as  joint  tenants,  there  would  be  no  division : 
that  he  remembered  arguing  a  case  before  Lord  Hardwicke  in  support 
of  the  opinion  of  Mr.  Justice  Gould  in  P.  W.  14,  and  against  the 
opinion  of  Lord  Holt ;  and  there  Lord  Hardwicke  thought  with  Mr. 
Justice  Gould,  that  it  was  certainly  the  better  opinion,  more  liberal, 
and  better  founded  in  law.  And  Mr.  Justice  Aston,  following  Lord 
Mansfield,  observed,  that  the  words  "  equally  to  be  di^aded  ^  had 
been  determined  to  be  a  tenancy  in  common  in  a  deed.  The  court, 
in  this  last  case,  did  not  even  hint  at  any  distinction  between  a  con- 
veyance to  uses,  and  a  feofiment  at  common  law  in  the  effect  of  the 
words  **  equally  to  be  divided*'' 

And  in  Tapner  d.  Peckham  and  others  v.  Merhtt  and  Prior  (y). 


(0  Fisher  ^  Wigg,  sup.;  1  Salk.  891 ; 
3  Salk.  206;  Holt,  369;  1  Corny.  88;  12 
Mod.  296  ;  1  £q.  Ca.  Abr.  291 ;  2  Atk-  305. 

(m)  Supra.  In  Pibus  v.  Mitford,  1  Vent 
876,  Twisden,  J.,  said,  *<A  deed  differs 
greatly  from  a  will,  for  if  a  man  surrenders 
copyhold  land  to  two,  equally  to  be  di- 
vided, they  are  joint-tenants ;  but  such  a 
devise  would  have  made  them  tenants  in 
common."  Note  also,  it  has  been  said 
that  the  decision  in  Fisher  ^  ^igff  was 
afterwards  reversed.  See  Stringer  v.  Phi- 
lipps,  M.  1780  ;  1  Eq.  Ca.  Abr.  291. 

(n)  Anon.  2  Vent  365;  1  Ld.  Raym. 
626  ;  Goodtitle  d.  Hood  v.  Slokes,  1  Wils. 
841 ;  S.  C.  Say.  67 ;  and  see  Denn  d, 
Gaskin  «.  Gaskin,  Cowp.  660 ;  Rigden  v, 
Valier,  2  Ves.  252  ;  Stratton  v.  Best,  2 
Bro.  C.  C.  237,  239.     As  to  words  which 


will  create  a  joint-tenancy,  and  those  which 
will  create  a  tenancy  in  common,  see  2  Bl. 
Com.  187,  198,  18th  ed. 

(o)  2  Ves.  252 ;  Belt's  Supp.  335  ;  8.  C. 
3  Atk.  781 ;  and  see  2  Keb.  341,  in  Wade 
o.  Balch  (or  Bache)^ 

(p)  Cowp.  660. 

Iq)  Willes,  177 ;  and  see  3  T.  R.  765, 
in  Doe  ^  Morgan,  where  Lord  Kenyon 
said,  that  soon  after  the  Statute  of  Uses  an 
attempt  was  made  to  introduce  a  different 
construction  on  deeds  to  uses  from  that 
which  was  put  on  common  law  convey- 
ances, but  that  the  attempt  failed  of  sue 
cess,  and  that  the  same  rule  of  construc- 
tion applied  to  both.  Vide  also  2  Bam.  & 
Aid  130,  in  Doe  d.  Littledale  r.  Sroeddle 
et  al.,  and  2  Lord  Raym.  1151,  in  Idle  v. 
Cooke.  But  see  1  Ves.  167  (n.  f.),in  Stones 
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the  Court  of  Common  Pleas  held  most  distinctlj  that  there  were  do 
good  grounds  for  construing  a  conveyance  to  uses  in  a  different  man- 
ner from  other  conveyances. 

Indeed  it  is  quite  clear  that  the  intention  will  prevail  in  all  cases^ 
as  well  in  deeds  and  surrenders  as  in  wills^  unless  the  limitation  be 
contrary  to  any  settled  rule  of  law;  so  the  word  "  or"  may  be  read 
''and"  in  order  to  give  effect  to  an  evident  intention;  Wright  d. 
Bwrrell  v.  Kemp  (r).  In  that  case  a  surrender  was  made  by  ^.  to 
himself  for  life,  remainder  to  his  wife  for  her  widowhood,  and  upon 
her  marriage  after  his  death,,  to  her  son  W.  for  life ;  and  after  the 
decease  of  W,  to  the  issue  of  his  body,  provided  that  if  W.  should  die 
in  the  lifetime  of  the  surrenderor,  or  without  issue,  the  estate  should 
go  to  the  right  heirs  of  the  surrenderor :  A.  the  surrenderor  survived 
his  wife,  and  W.  also  died  in  the  lifetime  of  ^.  leaving  issue ;  and  the 
court  held  that  the  issue  were  well  intitled  to  the  estate,  but  avoided 
giving  any  opinion  as  to  the  extent  of  their  interest  under  the  above 
limitation.  Lord  Kenyon  there  observed,  that  there  was  no  doubt 
but  that  a  surrender  was  considered  as  a  common  law  conveyance, 
and  was  not  intitled  to  the  same  favorable  construction  as  a  will  (<) ; 
and  that  in  deeds  certain  legal  phrases  must  be  used,  in  order  to 
create  certain  estates,  as  heirs  to  create  a  fee,  and  heirs  of  the  body 
to  create  an  estate  tail ;  but  beyond  that  he  would  say  with  Lord 
Hardwicke^  that  there  was  no  magic  in  particular  words  fiirther  than 
as  th^  show  the  intention  of  the  parties :  that  in  order  to  give  effect 
to  the  intention  of  the  surrenderor,  the  court  must  say  that  when  he 
nsed  the  word  or,  he  meant  and\  and  that  there  was  no  case  in  which 
any  difference  had  been  made  as  to  the  point  in  question  between  a 
will  and  a  deed,  when  the  couH  were  considering  how  the  intention 
of  the  parties  could  be  effected  {t). 


•.  Hrartly ;  1  P.  W.  14  (n.  1 ),  in  Fisher  ^ 
Wigg;  aod  2  Bro.  Q.  C.  237,  238,  in  Stmt- 
too  4  Best. 

(f )  3  T.  R.  470 ;  yide  also  Sowell  v. 
Garret,  Mo.  422 ;  Price  Sf  Hunt,  Pollexf. 
M5;  Barker  v.  Suretees,  ^  Str.  1175; 
FramUngfaam  *.  Brand,  3  Atk.  390 ;  Doe  f 
Smeddle,  2  Bam.  &  Aid.  126;  Doe  ^r 
Sdby,  2  Bam.  &  Cress.  926;  1  Pow.  Dev. 
S79  ec  seq. ;  Lock  o.  Soutbwood,  1  Myl.  & 
Keen,  411 ;  Bush  v.  Locke,  9  Bli.  (N. S. )  1. 

(«)  In  Smithson  v.  Cage,  Cro.  Jac.  526, 
tbe  court  of  B.  R.  held  that  lands  apper- 
tuning  to  a  messuage  did  not  pass  by  a 
nrrender  c^  the  messuage  cttm  pertinentiii, 
but  only  the  house  with  the  curtilages,  and 
tbat  there  was  no  distinction  in  this  re- 
>P«ct  between  a   copyhold   and    freehold. 


And  see  Archer  ^  Bennett,  1  Lev.  131  ; 
Fisher  on  Cop.  153.  Sed  vide  the  dis- 
tinction in  the  case  of  a  devise,  Doe  if. 
Leropriere  v.  Martin,  2  Sir  W.  Bl.  1148; 
vide  also  Blackball  p.  Thursby,  Uet.  2 ;  6 
Yin.  Cop.  (S.  a.),  pi.  21. 

(0  And  see  Windham's  case,  5  Co.  7; 
2  Bro.  C.  C.  237 ;  Idle  v,  Cooke,  ubi  sup. : 
2  Comy.  540.  The  following  note  the  author 
found  in  the  margin  [s.  50,  p.  143]  of  a  valu- 
able interleaved  copy  of  Lord  Coke's  Copy- 
holder, published  in  1650  ;  which  book  ap- 
pears to  have  been  in  the  possession  of  Mr. 
Mauritius  Johnson,  of  the  Inner  Temple,  in 
1713,by  whom,  probably,  the  note  was  made. 
"  It  was  agreed  by  the  court  in  the  case  of 
Holmes  ^  Meynel  (Mich.  33  Car.  2,  B.  R. 
then  a  trial  at  bar)  obiter,  that  if  a  copy- 
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It  is  a  general  rule  of  construction,  both  in  freehold  and  copyhold 
cases,  that  where  there  is  a  sufficient  certainty  before,  by  way  of 
description  of  the  thing  granted  or  surrendered,  as  by  giving  to  a 
close  a  particular  name,  &c.,  there  a  subsequent  mistake,  as  in  the 
tenant's  name,  or  in  the  number  of  acres  or  rent^  shall  not  injure  the 
grant  or  surrender ;  but  that  where  a  particular  description  is  added 
to  a  g^eral  one,  it  shall  restrain  the  general  words  (u).  So  where  a 
copyholder  surrendered  '*  aU  his  copyhold  cottage,  witk  a  croft  ad- 
joining^ &c.,  all  which  premises  were  then  in  his  own  possession,^  to  the 
uses  of  his  will,  and  devised  to  his  wife  ^^  all  his  copyhold  cottage  and 
premises  then  in  his  own  possession'*  for  her  life,  and  the  surrenderor, 
at  the  date  of  the  surrender  and  of  his  will  only  in  fact  occupied  the 
cottage  and  garden  behind  it,  it  was  held  that  the  croft  passed ;  the 
description  of  all  the  premises  as  in  the  possession  of  the  copyholder 
being  a  mere  mistake,  and  the  words  both  in  the  surrender  and  will 
being  sufficient  to  comprise  the  croft  (x). 

And  in  Roe  d.  ConoUy  v.  Vernon  &  Vyse(y)y  where  -4,,  seised  of 
customary  tenements,  some  held  at  fines  certain  and  others  at  fines 
arbitrary,  or,  as  they  are  termed  in  the  manor,  customary  tenements 
compounded  and  uncompounded,  surrendered  out  of  court  ''all  his 
messuages,  &c.,  which  he  held  by  copy  of  court  roll,  being  of  the 
yearly  rent  to  the  lord  of  4/,  lOs.  8Jrf.  and  compounded  for, ^^  (which 
rent  exceeded  the  amoimt  payable  for  the  compounded  tenements;) 
and  by  his  will  devised  his  copyhold  messuages  in  Middlesex,  and  all 
his  freehold  manors,  messuages,  &c.  in  Great  Britain,  to  uses  under 
which  the  lessor  of  the  plaintiff  claimed,  and  by  a  residuary  clause 
devised  all  other  his  manors,  &c.,  either  freehold  or  copyhold,*  on  an 
event  which  happened,  to  his  three  daughters  and  their  heirs,  equally 
as  tenants  in  common ;  the  question  reserved  for  the  opinion  of  the 
court  was,  whether  the  uncompounded  tenements  passed  to  the  lessor 
of  the  plaintiff  by  the  devise  of  sJl  freehold  manors,  &c.,  or  by  impli- 

hold  be  Burrendered  to  the  lue  of  two  sons  Dolbin's  MS.*' 

in  tail,  and  that  if  one  die  without  issue,  (u)  Plowd.  191 ;  Shepp.  T.  99;  Doe  Bi 

the  other  shall  be  his  heir,  and  if  both  die  Greathed,  8  East,  103.  The  meaning  attri- 

without  issue,  then  to  the  use  of  another  in  butable  to  the  word  "  appurtenances*'  was 

fee,  and  afterwards  one  of  them  dies  with-  further  considered  in  the  cases  of  Evans  v. 

out  issue,  the  survivor  shall  have  the  en-  Angell,  5  Jur.  (N.S.)  134;  Lister  v.  Pick- 

tirety.  N.B.  Justice  Dolbin  showed  a  case,  ford,  11  ib.  649. 

styled  Johnson  4  Smart's  case,  in  a  very  fair  («)  Goodright  d.  Lamb  v.  Pears,  1 1  East, 

MS.,  being  a  surrender  of  copyhold  lands  58 ;  and  see  Goodtitle  d,  Paul  «.  Paul,  2 

in  the  manor  of  Lourington,  much  to  this  Burr.  1089  (and  the  cases  cited,  ib.  1098); 

purpose.    And  whereas  Rolle,  in  his  Abr.  S.  C.  1  Sir  W.  Bl.  255  ;  vide  also  15  East, 

(2  Abr.  fo.  416),   tit.  'Remainder,'  hath  309;  5  Taunt  821. 

such  a  case  under  such  names,  as  on  a  (y)  5  East,  51 ;  and  see  Gascoigne  and 

devise  by  will ;  the  court  agreed  that  the  others  «.    Barker,  8    Atk.  9 ;    WUson  v. 

case  in  Rolle's  Abr.  was  erroneously  taken.  Mount,  3  Yes.  193. 

and  that  the   true  case  was  according  to 


CH.  IV.] 


OF  SUREENDER. 


129 


cation  from  the  whole  of  the  will;  or  whether  thej  passed  to  the 
daughters  by  the  residuary  devise ;  and  the  court  held  that  the  words 
"a»(i  compounded  for^  operated  by  way  of  restriction,  and  confined 
the  surrender  to  that  description  of  copyholds ;  and  that  the  words 
^^  yearly  value,  ^c."  did  not  qualify  the  restriction.  It  was  also  ad- 
judged that  the  testator  used  the  word  ^^  freehold"  as  referrible  only 
to  what  were,  according  to  common  understanding,  freehold  lands, 
and  that  the  lands  in  question,  which  were  generally  reputed  copy- 
holds, passed  to  the  daughters  by  the  residuary  devise. 

And  a  general  description  both  in  the  surrender  and  admission 
may  be  qualified  by  the  established  usage  of  the  manor.  So,  in 
Stammers  r.  Dixon  (z),  it  was  held,  that  although  the  terms  of  the 
surrenders  and  admissions  were  sufficiently  comprehensive  to  pass 
the  soil,  yet  that  by  received  usage  the  grants  might  be  restrained  to 
and  only  pass  the  fore  crop. 


Of  an  Estate  to  commence  infaturoj  and  of  a  Fee  upon  a  Fee. 

The  editor  has  not  thought  it  necessary  to  retain  the  examination 
of  the  cases  bearing  on  the  point  whether  an  estate  in  fiituro,  or  a  fee 
upon  a  fee,  can  be  limited  in  a  surrender  of  copyholds  as  in  a  con- 
reyance  to  uses  since  the  statute  of  27  Hen.  YIII.,  or  as  in  a  will,  or 
as  in  the  case  of  trust  estates,  since,  having  regard  more  particularly 
to  the  case  of  Boddington  &  Abemeihy  (a),  he  considers  both  these 
points  may  be  taken  as  settled  in  the  affirmative. 

It  is  scarcely  necessary  to  cite  authorities  in  &vor  of  a  perfect 
similitude  between  fireeholds  and  copyholds  in  the  efiect  of  limitations 
of  the  equitable  interest.  The  principle  was  recognised  in  the  case 
referred  to  in  the  note  (6),  and  which  involved  an  interesting  question 
of  construction. 


Of  Surrenders  on  Condition^  and  Release  of  Right,  ^c. 

Copyholds  may  be  surrendered  on  condition  (c),  and  if  the  con- 
dition be  performed  according  to  the  terms  of  the  surrender,  the  sur- 
renderor (even  though  the  surrenderee  has  been  admitted)  may  re- 
enter without  new  admittance  (cf ),  for  he  will  be  in  of  his  old  estate ; 
hut  if  the  condition  be  broken,  for  instance,  when  upon  a  mortgage 


(<)  7  Etst,  200.  And  one  person  may 
hsre  the  prima  tomura  as  copyhold,  and 
another  may  have  the  soil  and  every  other 
bcDeficial  enjoyment  as  freehold,  ib. ;  see 
also  ante,  p.  86. 
(a)  5  Barn.  &  Cress  776;  8  Dow. &  Ry. 626. 

(&)  HampsoD  p.  Brandwood  and  others, 

a. 


1   Madd.   381;    see  Co.  Lit.  271  b,  n.  1, 
s.  111.  2. 

(c)  Wade's  case,  6  Co.  114;  Rose  «. 
TiUier,  2  Ch.  Rep.  214 ;  S.  C.  2  Ch.  Ca. 
94. 

(d)  Gilb.  Ten.  276  ;  Simonds  o,  Lawnd, 
Cro.  Eliz.  2d9. 
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of  copyholds  the  surrenderee  is  admitted,  and  the  money  is  not  paid 
at  the  appointed  time,  so  that  there  is  an  equity  of  redemption  only 
remaining  in  the  surrenderor,  there  his  re-admittance  is  necessary  (rf) ; 
which  admission,  as  the  author  has  already  shown,  will  break  the  line 
of  descent  of  an  estate  taken  from  the  maternal  ancestor  (e). 

As  the  law  of  conditions  is  applicable  to  copyholds,  it  follows  that 
a  copyholder  may  surrender  to  the  use  of  another,  reserving  rent,  with 
condition  of  re-entry  for  non-payment,  and  may  accordingly  re-enter 
in  case  of  any  default  (/) ;  but  a  power  of  re-entry  cannot  be  reserved 
to  a  stranger  (^). 

If  the  condition  of  a  surrender  be  strictly  performed,  or  when,  in 
the  case  of  a  mortgage,  the  money  is  repaid  before  the  admittance  of 
the  surrenderee,  the  steward's  entry  of  such  performance  or  payment 
in  the  margin  of  the  court  rolls  will  alone  be  sufficient ;  and  if  the 
surrender  had  not  been  presented  conformably  to  the  custom  of  the 
manor,  no  notice  need  have  been  taken  of  it  on  the  rolls  (A). 
.  Although  it  is  very  usual  to  discharge  a  conditional  surrender  of 
copyholds  by  way  of  mortgage  by  an  entry  of  the  above  nature,  at 
any  time  before  admittance,  yet  there  is  an  evident  irregularity  in  so 
doing  after  the  condition  is  forfeited  (t). 

Where  a  conditional  surrender  was  forfeited,  and  it  was  desired 
that  the  old  surrender  should  be  taken  up  and  a  new  one  made,  but 
the  lord  insisted  that  the  mortgagee  should  be  admitted  and  pay  a 
fine,  and  caused  proclamations  to  be  made  for  that  purpose,  the  Court 
of  Chancery  refused  to  interfere,  except  to  direct  an  issue  to  try  the 
question  whether  the  lord  was  bound  by  the  custom  to  accept  the 
second  surrender,  and  the  matter  was  compromised  (A). 

Where  a  copyhold  was  devised  to  trustees  for  certain  persons  who 
were  admitted,  and  was  aft;erwards  sold,  and  the  purchaser  was  ad- 
mitted on  the  surrender  of  the  testatrix's  customary  heir,  though  the 
purchaser  had,  by  such  means,  obtained  both  the  legal  and  equitable 
title,  it  was  nevertheless  held  that,  to  make  a  good  title,  there  must 
be  a  release  fi*om  the  trustees  of  their  bare  right  to  be  admitted  (/). 


id)  Fawcet  v.  Lowther,  2  Yes. 300 ;  Gilb. 
Ten.  276. 

(«)  Ante,  p.  37. 

(/)  Lex  CuBt.  127,  cites  4  H.  6, 11 ;  21 
H.  6,  37  ;  but  see  Mo.  352,  in  Portman  ^ 
Willis. 

(g)  Gooche's  case,  Lane,  99. 

(*)  Fawcet  v.  Lowther,  2  Ves.  302.  Pre- 
sentment was  made  unnecessary  by  4  &  5 
Vict,  c  35,  8.  90. 

(0  But  the  author  apprehends  that  if 
the  steward,  according  to  the  usual  prac- 
tice, enter  on  the  court  rolls  a  minute  of  a 


warrant  of  satisfaction  from  the  mortgagee, 
or  his  legal  personal  representatives  (which 
is  generally  so  entered  in  the  margin  of  the 
entry  of  the  conditional  surrender),  be  would 
not  be  justified  in  afterwards  admitting  the 
mortgagee  or  his  heir ;  and  that  should  he 
grant  such  admission,  he  would  be  com- 
pellable in  a  court  of  equity  to  pay  all  the 
costs  of  revesting  the  /^^a/ customary  estate 
in  the  mortgagor,  his  devisees,  heirs  or 
assigns. 

(fc)  Tredway  v.  Fotherley,  2  Vem.  367. 

(/;  Steele  v,  WaUer,  28  Beav.  466^ 
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When  the  surrender  is  conditional  for  securing  payment  to  the 
nznenderee  of  a  sum  of  monej^  tender  of  the  money  by  the  surren- 
deror will  save  the  condition  (m). 

A  condition,  or  an  equity  of  redemption,  may  be  released  by  deed 
to  the  surrenderee,  if  he  has  been  admitted,  even  should  the  condition 
not  have  been  forfeited  (n) ;  and  indeed,  after  admittance  of  the  sur- 
renderee, the  equity  of  redemption  cannot  properly  be  extinguished 
hy  a  surrender,  although  such  surrender  might  possibly  be  held  to 
operate  as  a  release. 

Aj:elease  of  right  to  a  person  in  actual  possession,  who  has  hfieo. 


wrongfiiUy  admitted,  is  an  eflectual  exlinguishraertrof'sucli  right  (o) ; 
and  a  surrender  by  a  ieme^coVert  and  her  husband  to  tte  tenant  in 
poaaessicMi  by  a  wrongful  title,  the  right  being  in  the  wife,  who  was 
secredy  examined  as  to  her  consent  before  the  steward,  was  held,  in 
the  case  of  Stone  v.  Ex  ton  (p),  to  be  a  good  release  of  the  right, 
without  any  particular  custom  for  it ;  but  with  the  exception  of  a 
feme  covert,  who  would  not  formerly  have  released  a  copyhold  interest 
by  deed,  it  should  seem  that  a  mere  right  is  not  j»:operly  the  subject 
of  a  surrender  (y). 

Although  possibilities  not  coupled  with  an  interest,  and  contingent 
estates  in  copyholds,  cannot  be  conveyed  by  a  surrender  (r ),  yet  it 
should  seem  that  a  power  over  copyholds  coupled  with  an  interest 
may,  in  an  ordinary  case,  be  extinguished  by  a  deed  of  release,  and, 
in  the  case  of  a  feme  covert,  by  a  surrender,  with  private  examina- 
tion {$). 

A  release  which  would  operate  to  die  prejudice  of  the  lord  could 
not  be  supported  (t) ;  therefore,  should  there  be  a  custom  in  a  manor 
enabling  the  lord  to  compel  a  surrenderee  to  come  in  and  be  ad- 
mitted (u),  the  author  apprehends  that  the  right  of  any  person  to 
whom  a  surrender  should  be  made  could  not  be  extinguished  by  a 


(»)  Wade's  case,  5  Co.  114  b ;  Oilb.  Ten. 
276 ;  Ca  Lit  209  a,  et  seq. ;  and  see  Paul- 
teri.Coriihil],  Cro.  Eliz.  361. 

(a)  Kite  ^  Queinton,  4  Co.  25  ;  Hull  v. 
Sharbrook,  Cro.  Jac.  $6;  Co.  Lit.  59  a; 
ib.0.  2. 

(•}  Rite  f  Queinton,  4  Co.  25;  Blem- 
Berbuiet  0.  Humberstone,  Hut  66 ;  Co. 
Lit  59  a,  D.  2  s  Co.  Cop.  s.  Z6,  Tr.  83,  84; 
■od  see  Whitton  9.  Williams,  Cro.  Jac. 
101 ;  10  East,  595,  in  Doe  ^  Brightwen ; 
6  Vio.  Cop.  Z.  a,  pi.  2,  7, 1 1. 

ip)  2  Show.  83 ;  and  see  1  Ca.  &  Op. 
U8. 

(«)  Kite  ^  QueintoD,  Hull   ^   Shar- 


brook,  sup. ;  and  see  Mortimore's  casei 
HetL  150  i  6  Vin.  Cop.  Z.  a,  pi.  8 ;  1  Watk. 
on  Cop.  61 ;  Spindlar  ^  WiJford,  2  Vern. 
16. 

(r)  Ante,  p.  115.  The  6tb  section  of 
8  &  9  Vict  c.  106,  which  repealed  7  &  8 
Vict  c.  76,  authorized  tlie  disposition  by 
deed  of  contingent  and  other  like  interests 
in  hereditaments  of  any  tenure,  and  rights 
of  entry.    See  ante,  p.  115,  n.  (a). 

(«)  Feame'sP.W.  108;  see  ante,  p.  115, 
n.  (a). 

(0  Sup.  n.  (n) ;  6  Vin.  Cop.  Z.  a. 

(a)  Post,  tit  **  Admittance." 
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deed  of  release ;  and  it  is  to  be  recollected  that  an  unadmitted  dis- 
seisor is  not  capable  of  a  release  (v). 

A  release  of  right  would  at  a  very  distant  period  be  presumed  in 
favor  of  a  person  who  had  procured  admission ;  but  in  the  case  of 
Doe  d.  Milner  v.  Brightwen  (x)y  it  was  held  that  a  release  of  right 
could  not  be  presumed  during  the  existence  of  a  legal  interest,  which 
would  preclude  the  assertion  of  the  right,  nor  within  twenty  years 
after  it  had  terminated. 


Of  Surrenders  to  Charitable  Uses :  and  herein  of  Mortmain. 

Copyholds  may  be  conveyed  to  a  charitable  use  as  well  as  free- 
holds (y);  and  when,  prior  to  the  statute  of  9  Geo.  II.  c.  36  (r),  a 
copyholder  was  desirous  of  settling  his  estate  for  the  benefit  of  a 
charity,  it  was  the  usual  practice  to  surrender  to  some  friend  to  the 
use  of  [or  rather  in  trust  for]  the  particular  charity;  and  as  such 
surrender  did  not  operate  to  the  prejudice  of  the  lord  with  respect  to 
his  services  (the  surrenderee  becoming  the  tenant  of  the  land,  and  the 
use  [or  trust]  only  vesting  in  the  charity),  the  lord  was  compellable 
to  admit  the  surrenderee;  bnt  it  should  seem  that  a  charitable  use 
could  not  at  any  period  have  been  created  of  a  copyhold  interest,  to 
the  prejudice  of  the  services  due  to  the  lord  (a). 

It  was  also  a  common  practice,  prior  to  the  above  statute,  for  a 
copyholder,  by  his  will,  to  empower  his  executors,  or  some  sole  or 
aggregate  corporation,  to  sell  his  copyhold  lands,  the  produce  to  be 
applied  to  charitable  uses ;  and  the  courts  of  equity  would  have  com- 
pelled the  heir  to  give  effect  to  this  intention  (b),  and,  if  necessary, 
supplied  the  want  of  a  surrender  to  the  use  of  the  will,  as  we  shall 
presently  see  (c). 

But  as  copyholds  are  clearly  within  the  operation  of  the  statute  of 
9  Geo.  II.  c.  36  (rf),  the  only  mode  now  of  disposing  of  a  copyhold 
estate  for  a  charitable  purpose,  is  to  make  a  surrender  of  a  legal 


(o)  Mortimore's  case,  Kite  4"  Queinton, 
ubi  sup.  {  Wakeford's  case,  I  Leo.  102 ; 
Gilb.  Ten.  118, 193 ;  6  Vin.  Cop.  Z.  a,  pi. 
8,  7»  llf  marg.,  12. 

(f )  10  East,  590,  596. 

{y)  KeDSon's  case,  1599,  in  Cane.  Duke*8 
Char.  Uses,  80 ;  same  by  Bridgman,  p.  361 ; 
Attorney-General  v.  Foyster,  1  Anst.  116; 
ante,  p.  67* 

(z)  This  statute  has  been  amended  by 
9  Geo.  4,  c.  85 ;  24  Vict  c.  9 ;  25  Vict 
c.  17  ;  26  &  27  Vict  c.  106 ;  27  Vict  c.  13; 
29  &  30  Vict  c.  57. 

(a)  Ransbaw  ^  Robottom  in  Cane.  43 
Eliz.,  cited  in  Duke's  Char.  U.  by  Bridg. 
185.    This  case  shows  that  the  lord  is  not 


compellable  to  admit  a  corporation ;  ante, 
p.  89.  -  And  see  Duke's  Char.  U.  by 
Bridg.  pp.  137,  162,  856;  Bro.  *<Fea]tie  Sc 
Homage,"  pi.  15;  Co.  Lit  66b;  2  Ld. 
Raym.  864. 

(6)  Guiddy's  case,  4  Jac.  in  Cane.  Duke's 
Ch.  U.  by  Bridg.  135. 

(c)  Post,  tit  «*  Surrender  toWill;»*  43 
Eliz.  c.  4;  Duke's  Ch.  U.  by  Brid^. 
391,  n. 

(d)  Arnold  o.  Chapman  (Foundling  Ho»~ 
pital  Case),  1  Vtis.  108 ;  S.  C.  Duke's  Ch. 
U.  by  Bridg.  420;  Doe  J.  Howeon  v.  Water- 
ton,  3  Bam.  &  Aid.  149  :  but  see  the  case 
of  Brown  ^  Ramsden,  2  Moore,  612. 
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interest  to  some  proper  person^  either  in  the  nature  of  a  voluntary  con- 
yeyance  (should  the  lord  object  to  any  reference  to  a  trust  deed)^  or 
expressly  upon  the  trusts  of  a  deed  of  even  date  with  the  surrender ; 
and  then  by  deed  referring  to  the  surrrender^  to  declare  the  charitable 
poiposes  desired  to  be  created^  which  deed  must  be  ^^  indented^  sealed 
and  delivered^  in  the  presence  of  two  or  more  credible  witnesses^ 
twelve  calejidar  months  at  least  before  the  death  of  the  donor  (in* 
eluding  the  days  of  the  execution  and  death),  and  be  inroUed  in  the 
High  Court  of  Chancery  within  six  calendar  months  next  after  the 
execution  thereof;"  and  such  settlement  must  be  made  to  take  effect 
in  possession  for  the  charitable  use  intended,  and  be  without  any 
power  of  revocation,  trust  or  condition,  fi>r  the  benefit  of  the  donor, 
or  any  person  claiming  under  him  (e). 

It  is  generally  supposed  that  copyholds  are  within  the  Mortmain 
^^{f)f  properly  so  called  (^),  and  that  as  those  acts  extend  to  a 
trust  estate,  a  hcence  of  the  king  (A)  is  necessary,  when  a  surrender 
is  made  of  copyhold  lands  to  a  trustee  for  a  corporate  body,  not  pre- 
Tiously  enabled  by  statute  or  licence  to  hold  lands  (i):  but  as  the  king 
is  a  sharer  in  the  forfeiture  created  by  the  Mortmain  Acts,  it  may  at 
least  admit  of  a  question,  whether  they  would  be  held  to  extend  to  a 
surrender  of  copyholds,  either  immediately  to  a  corporation,  or  to  a 
trustee  for  their  benefit.  And  it  is  to  be  recollected  that  copyholds 
are  held  not  to  be  comprehended  in  the  general  words  of  the  statute 
of  16  Rich.  II.  c.  5,  of  Pope's  Bulls,  or  of  2  Hen.  V.  c.  7,  of  Heretics, 
or  of  12  Car.  II.  of  Regicides,  &c. ;  and  principally  because  of  the 
prejudice  that  would  accrue  to  the  lord,  by  the  king's  being  a  sharer 
in  the  forfeiture  created  by  those  statutes  (A). 

There  are  few  uses,  however,  for  the  benefit  of  a  corporate  body, 
either  sole  or  aggregate,  that  would  not  be  deemed  of  a  charitable 
nature,  and  be  protected  by  the  statute  of  43  Eliz.  c.  4  (/) ;  but  it  is 
to  be  kept  in  mind  that  a  conveyance,  whether  of  freehold  or  copy- 


(«)  See  52  Geo.  8,  c.  102,  for  registering 
Chariuble  Donations  in  the  Office  of  the 
Clerk  of  the  Peace. 

if)  9  Hen.  3,  c.  36;  7  Edw.  1,  st  2, 
e.l;  13  Edw.  1,  St.  1,  c.  32  3r  c.  33;  34 
Edw.  1,  St  3 ;  IS  Edw.  3,  st.  3,  c.  8;  15 
Rich.  2,  c.  5 ;  23  Hea  8,  c  10.  See  these 
statutes  collected  by  Mr.  Evans  in  his  first 
volnme,  p.  2,  class  5.  Vide  also  15  Yin. 
Abr.  tit.  "  Mortmain'*  (A.  2). 

ig)  Sir  R.  P.  Arden,  M.  R.,  in  Corbyn 
t.  French,  4  Ves.  427,  said  that  the  stat. 
9  Geo.  2,  c.  36,  was  commonly  called  the 
Statute  of  Mortmain,  but  very  improperly, 
for  it  did  not  prevent  the  alienation  of  land 
in  mortmain,  nor  was  that  the  object  of  the 


act;  it  had  nothing  to  do  with  that;  the 
object  was  to  prevent  devises  of  land,  or 
any  interest  in  land,  or  bequests  of  money 
to  be  laid  out  in  any  such  interest,  for  any 
ehariiable  use  whatsoever. 

(A)  See  7  &  8  WilK  3,  c.  37. 

(0  See  1  Watk.  on  Cop.  242. 

(A)  Co.  Cop.  8.  53,  Tr.  123,  124  ;  2  Sid. 
43,  in  Harrington  r.  Smith ;  ante,  pp.  65, 
70. 

(0  The  endowment  of  a  vicarage,  for  the 
increase  of  the  minister's  maintenance, 
would  seem  to  he  a  use  of  this  nature ;  1 
Edw.  6,  c.  14;  Duke's  Ch.  U.  by  Bridg. 
354. 
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hold  property,  which  would  have  been  aided  formerly  by  the  statute 
of  43  Eliz.9  must  now  be  framed  with  a  due  regard  to  the  provisions 
of  the  act  of  9  Geo.  II.  c.  36. 

It  is  observable  that  the  second  section  of  that  act  provided  that 
nothing  thereinbefore  mentioned^  relating  to  the  sealing  and  delivery 
of  any  deed  twelve  calendar  months  at  least  before  the  death  of  the 
grantor,  should  extend  to  any  piuxshase  made  bondjide  and  for  a  full 
and  valuable  consideration,  and  that  this  provision  has  been  explained 
by  a  recent  act  to  have  been  intended  only  to  prevent  such  purchases 
from  being  avoided  by  reason  of  the  death  of  the  grantor  within  twelve 
calendar  months  after  the  sealing  and  delivery  of  the  deed  relating 
thereto,  and  not  wholly  to  exempt  such  purchases  from  the  operation 
of  the  act  (m). 

The  author  thinks  it  right  to  notice  that  it  is  now  frilly  established 
that  a  bequest  of  money  to  be  applied  simply  in  the  meHoration  of 
lan^  «beady  in  mortmain,  or  for  building  upon  them,  is  valid  (n) ; 
but  in  order  to  give  validity  to  a  bequest  of  money  to  be  laid  out  in 
erecting  a  chapel,  school,  &c.,  the  testator  must  point  out  some  land 
already  in  mortmain,  upon  which  the  building  is  to  be  erected,  or  at 
least  show  an  expectation  that  the  land  will  be  purchased,  or  legally 
provided  for  the  purpose  by  other  persons  (o). 

It  is  also  a  rule  that  if  a  legacy  is  inseparably  connected  with  a 
primary  devise  of  copyhold  land  void  by  the  statute,  the  legacy  must 
also  &il,  even,  as  it  should  seem,  though  the  devise  should  be  revoked 
by  a  subsequent  surrender  of  the  copyhold  (p) ;  but  when  the  frmd  is 
applicable  at  discretion  to  several  purposes,  some  of  which  are  void, 
and  the  others  not,  the  legacy  will  be  restrained  to  the  latter,  and 
established  (q). 

Where  copyhold  lands  were  devised  to  TF.  £r.  in  fee,  charged  with 
a  sum  of  money  to  be  paid  to  the  testator's  executors  for  charitable 


(m)  The  9  Geo.  4,  c  85,  established  all 
prior  deeds  relating  to  purchases  of  land 
for  charitable  purposes,  executed  under  the 
erroneous  notion  of  such  an  exemption. 

(»)  Vaughan  v.  Farrer,  2  Ves.  185; 
Att.-Gen.  «.  Bowles,  ib.  547;  Att-Gen.  v. 
Foyster,  1  Anst.  119 ;  Pelham  «.  Anderson, 
2  Eden,  296 ;  S.  C.  1  Bro.  C.  C.  444,  in 
notis;  Att.-Gen.  v.  Tyndall,  Amh.  614  (re- 
versing the  decree  at  the  Rolls) ;  Harris  v. 
Barnes,  ib.  651 ;  Att-Gen.  o.  Hyde,  ib. 
751;  AtL-Gen.  v.  Bishop  of  Chester,  1 
Bro.  C.  C.  444 ;  Brodie  o.  Duke  of  Chandos, 
Att.-Gen.  o.  Hutchinson,  ib.  in  notis; 
Att..Gen.  o.  Nash,  8  Bro.  C.  C.  588;  Foy 
9,  Foy,  1  Cox,  C.  C.  168;  Blandford  p. 
Thackerell,  2  Ves.  jun.  288 ;    Corbyn  t. 


French,  ib.  428 ;  Chapman  «.  Brown,  6 
Yes.  404 ;  Att-Gen.  v.  Parsons,  8  Yes.  186 ; 
Att-Gen.  o.  Davies,  9  Yes.  585  ;  Att-Gen. 
«.  Munby,  1  Mer.  345  ;  and  see  d.  (1)  to 
Glubb  9.  Att-Gen.,  Amb.  878,  2nd  ed. 

(o)  Henshaw  o.  Atkinson,  8  Madd.  813. 
A  gift  of  residuary  personalty  to  intreat 
the  lord  of  a  manor  to  grant  waste  land  for 
a  building  for  charitable  purposes  held  to 
be  void,  as  an  inducement  to  draw  land 
into  mortmain ;  Mather  v.  Scott,  2  Keen, 
172. 

(p)  Att-Gen.  v.  Hinxman,  2  Jac  & 
Walk.  270,  277. 

(9)  Att-Gen.  o.  Parsons,  8  Yea.  186, 
189. 
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purposes,  and  the  testator  died  without  leaving  either  a  customary 
heir  or  an  j  next  of  kin,  it  was  decided  by  the  Master  of  the  Kolls  that 
the  devisee  took  the  land  subject  to  the  legacy,  and  that  the  crown 
was  entitled  to  the  amount  of  the  legacy  by  its  prerogative ;  if  real 
estate,  because  there  was  no  customary  heir;*  and  if  personal  estate, 
because  there  were  no  next  of  kin  (r).  But  on  an  appeal  Lord  Lynd- 
hnrst,  C,  expressed  his  doubts  as  to  the  correctness  of  that  decision ; 
and  Lord  Brougham,  C,  subsequently  held  that  the  money  which 
ma  a  void  bequest  under  the  Mortmain  Act,  was  to  be  considered  as 
real  estate  undisposed  of,  and  that  the  devisee,  and  not  the  crown, 
was  entitled  to  it  (<). 

The  reader  is  here  apprised  that,  by  the  act  of  55  Geo.  III.  c.  147  (0> 
everj  parson,  vicar,  &c.,  is  enabled  to  exchange  his  parsonage  house 
aod  glebe  lands,  with  the  consent  of  the  patron  and  bishop,  for  other 
booses  and  lands  of  freehold  tenure,  or  being  copyhold  of  inheritance, 
or  for  life  or  lives,  holden  of  any  manor  belonging  to  the  same  bene- 
fice, such  copyholds,  after  the  annexation  to  the  benefice,  to  be  of 
freehold  tenure ;  and  also  to  annex  to  the  benefice  any  lands  held  by 
copy  of  court  roll  for  life  or  lives,  or  for  years  determinable  on  a  life 
or  lives,  of  any  manor  being  parcel  of  such  benefice ;  and  likewise 
(where  the  existing  glebe  does  not  exceed  five  acres)  to  purchase 
lands  not  exceeding  twenty  acres,  of  freehold  tenure,  or  being  copy- 
hold of  inheritance,  or  for  life  or  lives,  holden  of  any  manor  belonging 
to  the  benefice,  such  copyholds  upon  the  annexation  to  become  fi^ee- 
hold  tenure.  And  it  may  be  useful  to  notice,  that  by  the  act  of  59 
6ea  III.  c.  12,  s.  17,  churchwardens  and  overseers  were  authorized 
to  purchase  and  hold  freeholds  and  leaseholds  in  the  nature  of  a  body 
corporate ;  but  it  has  been  decided  that  copyholds  are  not  within  the 
provisions  of  the  act(tt). 

Of  the  revocable  nature  of  a  Surrender. 

We  have  already  seen  that  the  lands  of  a  copyholder  are  bound  by 
the  Bonender,  and  it  follows  that  a  surrender  is  not  revocable  when 
supported  by  a  valuable  or  other  obligatory  consideration;  but  a 
voluntary  surrender  made  out  of  court  may  be  revoked  before  or  even 
afler  it  has  been  presented  {x) ;  and,  according  to  Kitchen  (y),  at  any 


(r)  HeDchman  o.  Att.-GeD.,  2  Sim.  & 
810.498. 

(t)  i  e.  that  the  devisee  took  the  land 
<iiicharged  of  the  legacy  bequeathed  for 
charitable  purposes;  3  MyL  &  Keen,  488, 
492. 

(0  See  6  Geo.  4,  c.  8;  16  &  17  Vict. 
e.50. 

(s)  Att-Gen.  «.  Lewin,  8  Sim.  366;  I 
Coop.  51 ;  Re  Paddington  Charities,  8  Sim. 
620;  ante,  p.  72,  n.  (/). 


(x)  Co.  Cop.  s.  39,  Tr.  87,  88 ;  Kitch. 
161;  Gooche's  case,  Lane,  99;  Doe  8f 
Routledge,  Cowp.  705 ;  Burgoyne  4*  Spur- 
ling,  Cro.  Car.  273,  283 ;  6  Vin.  Cop.  (Y.) ; 
ib.  (T.  a.);  1  Roll.  Abr.  499,  500(£.);  2 
D'Anv.  180,  pi.  2;  but  see  per  Holt,  in 
Stint  V,  Blount,  cited  Com.  Dig.  Cop. 
(F.  12). 

(y)  1  Watk.  87;  even  by  parol,  Com. 
Dig.  Cop.  (F.  1). 
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time  before  admittance;  this^  indeed^  assumilig  that  copyholds  are 
within  the  statute  of  27  Eliz.  c.  4  {z),  would  seem  to  be  a  necessary 
consequence  of  the  rule>  now  so  fuUy  established  in  fireehold  cases, 
that  a  voluntary  conveyance  as  against  a  purchaser,  even  with  no- 
tice (a),  is  deemed  to  be  fraudulent  under  that  statute  (i);  so  that 
there  can  be  no  doubt  that  a  purchaser  from  the  donor  would  have 
a  good  title  to  copyhold  land  against  the  donee,  even  sA/ex  his 
admittance. 

But  a  purchaser  from  a  volunteer  is  protected  by  the  saving  clause 
in  the  stat  of  27  Eliz.  (c). 

And  a  voluntary  settlement  is  clearly  good  as  between  the  parties 
to  it  (d). 

It  is  also  to  be  recollected  that  the  inducement  to  a  marriage  is  a 
sufficient  consideration  to  support  a  voluntary  settlement  (e) ;  and 
that  covenants  in  marriage  articles  in  &vor  of  collateral  relations 
have  been  executed  by  the  courts  of  equity  (/).  Yet  it  should  seem 
that  the  marriage  consideration  does  not  run  through  the  whole  of  a 
settlement,  so  as  to  induce  a  court  of  equity  to  give  effect  to  a  cove- 
nant in  &vor  of  a  perfect  stranger  (g).  And  it  has  been  decided  that 
a  limitation  to  a  collateral  relation  is  not  protected  and  rendered 
valuable  merely  by  its  being  found  in  a  marriage  settlement  (A). 
But  a  limitation  to  persons  not  immediately  within  the  consideration 
of  the  settlement  cannot  be  defeated  by  a  purchaser,  when  it  is  so 
interposed  as  to  be  essential  to  the  support  of  limitations  valuable 
in  their  nature ;  as,  for  instance,  where  a  limitation  in  &vor  of  the 
issue  of  a  second  marriage  by  the  settlor  is  interposed  between  the 
limitations  to  the  sons  of  the  first  marriage  and  the  daughters  of  that 
marriage  (i). 

{z)  See  Doe  ^  Routledge,  Cowp.  710.^  965 ; ,  Smith  o.  Garland,  2  Meriy.  12S. 
Copyholds  were  held  to  be  within  the  stat.  («)  1  Atk.  190;  Cro.  Jac  158,  in  Colvile 

of  27  Eliz.  in  Doe  d,  Tunatill  v.  Bottriell,    .  w.  Parker,  1  Ch.  Ca.  99;  Ueisier  4  Clarke, 

6  Bam.  &  Adol.  131 ;  2  Nev.  &  Man.  64;  2  Eq.  Ca.  Abr.  46,  pi.  IS. 
and  see  Carrie  v.  Nind,  I  MyL  &  Craig,  17.  (/)  Vernon  v,  Vernon,  2  P.  W.  594 ; 

(a)  Tonkins  v.  Ennia,  1  £q.  Ca.  Abr.  Osgood   «.   Strode,    ib.    254;    Sutton   •. 

384;  Evelyno.  Templar,  2  Bro.C.  C.  148,  Chetwynd,  3  Meriv.  255;    Pulvertoft  v. 

Belt's  ed.;  Doe  d,  Otley  0.  Manning,  9  Pulvertoft,  18  Yes.  92. 
East,  59.  {g)  Sutton  0.  Chetwynd,  8  Meriv.  255. 

(6)  Doe  4-  Routledge,  ubi  sup. ;  Doe  d,  (A)  Johnson  v.  Legard,  cited  3  Meriv. 

Otley  V.  Manning,  sup. ;  and  see  the  cases  254,  and  since  reported  8  Madd.  288.    In 

there  referred  to.    Vide  also  Pulvertoft  t.  this  case  the  Court  of  B.  R.  certified  their 

Pulvertoft,  18  Yes.  84 ;  Buckle  o.  Mitchell,  opinion  that  the  limitations  to  collaterals 

ib.  100 ;  Cormick  0.  Trapaud,  6  Dow's  P.  C.  were  void  against  purchasers ;    and    the 

60.  Yice-ChanceUor  confirmed  the  certificate. 

(e)  Wilson  4*  Wormal,Godb.  161 ;  Prod-  See  also  Lane's  Rep.  22.    The  settlement 

ger   V.  Langbam,    1   Sid.  128 ;    Andrew  being  made  by  a  tenant  in  tail  does  not 

Newport's  case.  Skin.  428 ;  Doe  4-  Martyr,  alter  the  case ;  Cormick  ^Trapaud,  6  Dow, 

1  N.  R.  384;  Geoige  v.  Milbanke,  9  Yes.  P.  C.  86. 
195.  (t)  Clayton  v.  Lord  Wilton,   8   Madd. 

(d)  18  Yes.  92 ;  Allen  9.  Arme,  1  Yem.  802,  n. 
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When  and  how  Court  Rolls  may  he  amended. 

A  surrender  will  not  be  avoided  by  an  inadvertence  of  the  steward, 
bat  on  clear  proof  of  the  error,  the  rolls,  it  is  said,  shall  be  amended  (A) ; 
and  this  would  seem  to  be  allowable,  as  &r  as  respects  any  variance 
between  a  surrender  and  the  entry  of  it  on  the  court  rolls  of  the  ^ 
manor,  and  either  as  to  the  lands  or  uses  (I) ;  but  when  the  legal 
estate  has  been  drawn  out  of  the  copyholder  by  an  actual  surrender, 
not  according  with  his  design,  and  even  contrary  to  written  instruc- 
tions, the  author  must  suppose  that  the  estate  of  the  surrenderee  is 
incapable  of  being  defeated  at  law  by  any  amendment  of  the  court 
rolls,  though  a  court  of  equity  would,  of  course,  interfere  in  any  case 
of&aud. 

In  Brend  v.  £rend(m)  a  surrender,  made  in  pursuance  of  a  deed 
of  covenant  to  settle  copyhold  lands  on  the  heirs  male,  was  entered 
on  the  rolls  to  the  heirs  general,  and  the  surrender  was  decreed  to  be 
▼acated,  and  a  new  surrender  directed  to  be  made  according  to  the 
co?enant. 

The  Court  of  B.  R.,  in  Burgess  &  Foster^s  case(n)y  held  that  the 
mifl-entry  of  the  date  of  the  court  should  not  prejudice  the  party,  such 
entry  not  being  a  matter  of  record,  but  an  escroU  only ;  and  that  on 
iflsne  joined  of  the  time  of  the  surrender,  or  of  the  time  of  the  court, 
it  should  not  be  tried  by  the  rolls  of  the  manor,  but  by  the  country. 

In  Hill  Sc  Wiggett  (o)  an  entry  in  the  steward's  book,  and  parol 
proof  by  the  foreman  of  the  jury,  were  admitted  as  good  evidence  that 
a  feme  covert  had  surrendered  her  whole  estate,  though  the  surrender 
on  the  roll  and  the  admission  was  only  of  a  moiety. 

And  in  a  case  (p),  where  a  surrender  and  the  presentment  thereof 
by  the  homage  were  allowed  to  be  proved  by  a  draft  of  an  entry  from 
the  muniments  of  the  manor,  and  the  parol  testimony  of  the  foreman 
of  the  homage  who  made  the  presentment,  Lord  Tenterden,  C.  J.,  in 
delivering  the  judgment  of  the  Court  of  B.  B..,  observed,  that  there 
had  been  cases  decided  in  courts  of  law,  showing  that  the  entry  on 
the  roll  was  not  conclusive  upon  the  parties,  but  that  a  mistake  in  the 


(ik)  1  Watk.  on  Cop.  89;  2  ib.  45  j  Kite 
4"  Qneinton,  4  Co.  25.  The  language  of 
that  case  ia  as  followa :  "  If  the  truth  of 
the  case  waa  that  the  surrender  conditional 
«••  presented,  and  the  steward  in  entering 
thereof  omitted  the  condition,  yet  upon 
good  proof  thereof  the  surrender  should  not 
be  avoided,  but  the  roll  should  be  mended, 
for  the  roll  should  not  include  in  such  case 
the  party  either  to  plead  or  give  in  evidence 
the  truth  of  the  matter.**  Vide  also  1  Roll. 
Abr.  501 ;  Co.  Cop.  s.  40,  Tr.  89. 


(/)  Towers  v.  Moor,  2  Vem.  98. 

(«i)  Fin.  Rep.  254.  It  is  probable  in 
this  case  that  the  entry  on  the  rolls  cor- 
responded with  the  surrender. 

(n)  1  Leo.  289 ;  S.  C.  4  Leo.  215. 

(o)  2  Vem.  547;  and  see  Towers  v. 
Moor,  ib.  98 ;  Walker  «.  Walker,  fiamard. 
214. 

(p)  Doe  d.  Priestley  and  Wife  v.  Callo- 
way, 6  Barn.  8r  Creas.  484;  S.  C.  9  Dow. 
&Ry.518. 
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entry  might  be  shown  bj  averment  in  pleading,  or  by  evidence 
before  a  jury,  and  cited  the  above  cases  of  Burgess  &  Foster ,  and  Kite 
&  Queinton. 

In  another  case  (g)  the  Court  of  Chancery  decreed  an  entry  upon 
the  court  rolls  to  be  reformed  conformably  to  the  actual  agreement 
between  the  parties,  as  evidenced  by  an  entry  in  the  steward's  minute 
book ;  but  it  appearing  that  the  lord  was  not  a  party  to  the  suit,  the 
Master  of  the  Rolls  required  that  counsel  should  be  instructed  to 
appear  for  the  lord,  and  consent  to  the  order  to  be  made  by  the 
court  (r). 

The  case  of  Winter  &  Jeringham  {s)  is  one  of  considerable  interest, 
and  was  as  follows :  B,  covenanted  to  convey  all  his  lands  and  tene- 
ments holden  of  the  manor  of  Hackney,  and  afterwards  surrendered 
divers  lands  by  their  proper  names,  &c. ;  the  surrender  was  enrolled 
with  this  addition  to  the  parcels,  viz.,  ^'  hy  the  name  of  all  the  lands^ 
tenements  and  hereditaments^  which  he  had  and  held  of  the  aforesaid 
manor  on  the  day  of  this  surrender^  ^^-Z'  ftud  the  question  was, 
whether  more  lands  than  were  specified  in  the  surrender  should  pass, 
which,  says  the  reporter,  "  was  much  in  debate  for  twenty-four  years 
in  several  courts."  The  report  of  this  case  concludes  thus:  ^'  and  by 
the  opinion  of  Dyer  no  more  than  was  particularly  expressed  in  the 
surrender  shall  pass ;  and  according  thereto  a  decree  was  made  by 
Lord  Wentworth,  Lord  and  Chancellor  of  his  manor  aforesaid, 
whereof  he  afterwards,  repented ;  yet  many  others  agreed  with  the 
above  opinion  as  law." 


Of  the  mode  of  enforcing  an  Agreement  to  Surrender ^  or  a  void  Sur- 
render: and  of  the  proper  method  of  conveying  an  Equitable  IntereU 
in  Copyholds. 

A  CONTRACT   or    agreement    to    surrender  (^),  or  a    surrender 
void  for  want  of  presentment  in  due  time(u),  will  be  enforced  in 


(q)  EUton  v.  Wood,  2  Myl.  &  Keen,  678. 

(r)  It  does  not  appear  by  the  report 
whether  an  application  had  been  previously 
made  to  the  lord  of  the  manor  to  exercise 
his  undoubted  right  of  affording  relief  to 
the  party  aggrieved,  "  as  chancellor  of  his 
own  court;'*  ante,  p.  79. 

(«)  Dy.  261  b.  As  to  the  admissibility  of 
an  averment,  and  of  oral  testimony,  in  the 
construction  of  copyhold  assurancest  see 
ante,  p.  147 ;  Beversham's  case,  2  Vent. 
845 ;  S.  C.  Taylor  9,  Beverham,  2  Ch.  Ca. 
194. 

(  f )  A  conveyance  of  copyholds  as  of  free- 
holds is  evidence  of  a  contract,  to  be  en- 


forced in  equity  against  the  customary  heir; 
Spencer  o.  Boyes,  4  Ves.  370.  We  have 
seen  that  a  rent-chaiige,  as  parcel  of  a  manor, 
is  grantable  by  copy,  ante,  p.  S5 1  but  a 
rent  reserved  by  a  surrender  of  copy- 
holds is  not  the  subject  of  surrender  and 
admittance ;  yet  those  acts  are  evidence  of 
an  agreement  for  sale,  and  are  good  in 
equity;  Spindlar  o.  Wilford  and  another, 
2  Vern.  16 ;  and  see  Austin  v.  Smidi,  1  Leo. 
815. 

(m)  As  to  presentment  not  being  essential 
to  the  validity  of  admission,  vide  4  ft  5 
Vict.  c.  36,  s.  90. 
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equitjr  in  &vor  of  a  purchaser  or  mortgagee  against  the  heir  or  widow^ 
or  the  person  next  in  succession^  where  the  first  life  in  a  copy  has  a 
power  to  dispose  of  the  estate  (v) ;  and  against  a  devisee  (though  a 
child  of  the  testator),  or  a  volunteer  (x),  or  the  assignees  under  a 
oommission  of  bankrupt  (y\  or  a  surviving  joint-tenant  (z) ;  and  as  a 
consequence  against  a  purchaser  with  notice  in  fitvor  of  a  mort- 
gagee (a),  and  also  against  a  person  having  no  interest  at  the  time  of 
the  contract,  but  afterwards  becoming  entitled  by  right  (b) ;  though 
it  seems  doubtful  whether  the  court  would  in  the  latter  instance 
enforce  the  contract  against  the  heir  (c). 

It  has  been  decided  that  there  is  no  distinction  between  title  deeds 
of  freehold  property  and  copies  of  court  rolls,  when  deposited  by  way 
of  security^but  that  an  equitable  lien  on  the  estate  is  alike  created  (cf); 
nor  is  there  any  distinction  between  freeholds  (e)  and  copyholds  in 
regard  to  the  lien  which  a  vendor  has  for  his  purchase-money :  so 
that  where  a  bond  was  given  for  payment  of  part  of  the  purchase- 
money  for  a  copyhold  estate  within  twelve  months  after  the  death  of 
the  vendor^  and  interest  in  the  mean  time,  the  surrender  expressing 
that  the  whole  purchase-money  had  been  paid,  the  vendor  was  held 
to  have  a  lien  on  the  estate  for  the  amount  of  the  bond  (/). 

The  author  thinks  it  proper  to  remind  the  reader,  that  if  a  person 
contract  for  the  purchase  of  the  entirety  of  an  estate,  and  the  title 
should  prove  to  be  bad,  say  as  to  one  seventh  share,  the  purchaser 


(9)  DsYie  or  Davies  v.  Beardsham  or 
BeTersham  et  uz^  1  Ch.  Ca.  39;  S.  C. 
3  Ch.  Rep.  4;  S.  C.  Nels.  Ch.  Rep.  76; 
S.C.  2  Freein.  157  ;  9  Mod.  75  ;  Barker  o. 
Uill,  2  Ch.  Rep.  218  ;  Bradley  v,  Bradley, 
2  Vem.  165  ;  Oxwith  9.  Plummer,  Gilb. 
£q.  Rep.  13 ;  S.  C.  2  Vern.  636 ;  Patteson 
v.Thomp«>D,  Fin.  272;  6  Yin  (O.  e.)  pi. 
2;  Keen  «.  Sparrow,  ib.  marg. ;  Fin.  381 ; 
Hinton  0.  Hinton,  2  Yes.  631,  638  ;  S.  C. 
Amb.  277 ;  Brown  v,  Raindle,  3  Yet.  267 ; 
2  Freem.  65;  Greenwood  v.  Hare,  1  Ch. 
Rep.  272 ;  ante,  tit.  *'  Freebench.*' 

(x)  Martin  v.  Seamore,  I  Ch.  Ca.  170. 

(y)  Taylor  v.  Wheeler,  2  Vern.  564; 
S.  C.  2  Salk.  449 ;  10  Mod.  492 ;  2  Yea.  633 ; 
and  see  1  Atk.  162,  191;  2  Atk.  562;  1 
Sira.  242,  243 ;  3  Br.  C.  C.  596 ;  vide  also 
1  ib.  269. 

Assignees  in  bankruptcy,  after  the  com- 
mission was  superseded,  could  not  have 
enforced  a  contract  for  sale  previously 
abandoned  on  an  objection  to  the  validity 
of  the  commission,  although  the  same  per- 
sons had  been  chosen  assignees  under  a 
new  commission;  Bartlett  «.  Tuchin,  6 
Taunt.  259. 


(s)  Hinton  v.  Hinton,  nbi  sup.;  Brown 
V.  Raindle,  ubi  sup.,  oTerruling  Mosgrave 
4'  Dashwood,  2  Yern.  45,  63. 

(a)  Jennings  v.  Moore,  2  Yern.  609; 
Blenkame  ^  Jennens,  2  Bro.  Par.  Ca.  278. 

(b)  Morse  v.  Faulkner  and  others,  1  Anst 
11 ;  and  see  Clayton  v.  The  Duke  of  New- 
castle, 2  Ch.  Ca.  112;  Wiseman  v.  Roper, 
1  Ch.  Rep.  158;  Goodtitle<i.  Faulkner  and 
others  v.  Morse,  3  T.  R.  365. 

(e)  Morse  and  Faulkner,  sup.;  Alison's 
case,  9  Mod.  62. 

(d)  Ex  parte  Warner,  1  Rose's  Bkpt.  Ca. 
286;  19  Yes.  202;  Winter  v.  Lord  Anson, 
3  Russ.  492;  Whitbread  e.  Jordan,  1  You. 
(Ex.  Eq.)  303;  Tylee  0.  Webb,  6  Beav. 
552. 

(e)  See  as  to  freeholds,  1  Bro.  C.  C.  269 ; 
9  Yes.  115;  11  Yes.  401 ;  13  Yes.  114;  14 
Yes.  606 ;  1  Rose's  Bkpt.  Ca.  286  (n.) ;  1 
Meriv.  9. 

(/)  Winter  9,  Lord  Anson,  sup.  And 
upon  the  foreclosure  of  an  equitable  mort- 
gage of  copyhold  land,  the  mortgagor  must 
pay  the  expenses  of  an  effectual  surrender ; 
Price  V.  Bury,  2  Drew.  40. 
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will  not  be  compelled  to  take  a  couTejance  of  the  other  six  sevenths  (^) : 
but  that  a  person  purchasing  two  lots,  where  a  good  title  is  shown 
only  to  one,  may  or  maj  not  be  compellable  to  perform  his  contract 
as  to  both  according  to  circumstances.  In  the  case  of  Leunn  t. 
Guest  (/i)  he  was  compelled  to  complete  as  to  both  lots ;  but  in  Poole 
V.  Skergold(i)  there  were  two  of  the  lots  to  which  no  tide  could  be 
made,  and  Lord  Kenjon  said  he  was  clearly  of  opinion  that  a  case 
might  be  made,  where,  if  it  turned  out  that  the  seller  could  not  nuake 
a  good  title  to  a  part,  it  might  be  a  sufficient  reason  to  put  an  end  to 
the  whole  contract. 

A  voluntary  agreement  will  not  be  enforced  by  a  court  of  equity, 
not  at  least  if  it  be  purely  volimtary  (k).  But  a  covenant  in  a  mar- 
riage settlement  to  surrender  copyholds  (/),  though  of  a  voluntary 
nature,  will  be  carried  into  effect  against  the  heir,  where  it  has 
influenced  the  general  provisions  of  the  settlement  so  as  to  create  an 
equity  in  favor  of  the  persons  interested  under  the  limitations  con- 
tained in  it  (m). 

It  may  be  of  use  to  mention  here,  that  in  Prebble  v.  Bogkurst  (») 
Lord  Eldon  inclined  to  the  opinion  that  a  bond  by  A:  to  settle  mes* 
suages  or  lands  '*  if  he  should  become  seised  in  possession,''  would 
embrace  copyholds  as  well  as  freeholds. 

And  that  when  a  marriage  settlement  contains  a  covenant  with  a 
trustee  to  surrender  copyholds  to  him  to  the  uses  of  the  settlement, 
the  trustee  must  be  made  a  party  to  the  suit,  as  the  effect  of  the  sur- 
render, if  decreed,  would  be  to  give  him  the  legal  estate  (o). 

A  parol  agreement  for  sale  of  copyhold  lands  stands  precisely  on 


{g)  Dalby  o.  Pullen,  3  Sim.  29 ;  and  see 
RoflTey  o.  Shallcross,  4  Madd.  227 ;  2  Bro. 
C.  C.  118,  n.  (1).  Where  property  to  be 
sold  was  described  in  the  conditions  of  sale 
as  freehold,  and  after  payment  of  the  pur- 
chase-money, but  before  compleiion  of  the 
sale,  proved  to  be  copyhold,  the  purchaser 
was  held  to  be  entitled  to  have  his  con- 
tract rescinded,  and  the  money  repaid  with 
interest;  Turner  v.  The  Guardians  of  the 
West  Bromwich  Union,  8  L.  T.  (N.  S.) 
662,  Ch. 

(A)  1  Russ.  825. 

(t)  1  Cox  Ch.  Ca.  274;  S.  C.  2  Bro.  C. 
C.  118. 

(*)  Wycherley  ».  Wycherley,  2  Eden, 
177;  Bellingham  e.  Lowther  and  others, 
1  Ch.  Ca.  243;  Neeve  v.  Keck,  9  Mod. 
106 ;  Jefferys  v.  Jefferys,  1  Or.  &  Phil.  138 ; 
and  see  post,  tit  *<  Evidence."  Though  a 
voluntary  covenant  to  surrender  copyholds, 
and  in  the  meantime  to  stand  possessed 
thereof  in  favor  of  trustees  for  the  volun- 
teers cannot,  per  se,  be  enforced,  yet  a 


valid  trust  is  thereby  constituted  for  the 
benefit  of  the  volunteers;  Steele  o.  Waller, 
28  Beav.  466. 

(/)  It  would  seem  that  a  surrender  of 
copyholds  will  not  satisfy  a  general  cove- 
nant in  marriage  articles  to  purchase  and 
settle  lands;  Att.-Gen.  v.  Whorwood,  1 
Yes.  540,  541 ;  Belt's  Supp.  240;  and  see 
Pinnell  v.  Hallett,  Amb.  106;  S.  C.  2  Ves. 
276;  Belt's  Supp.  844. 

(m)  Neeve  et  al.  o.  Keck,  sup. ;  Marlow 
V.  Maxie  et  al.,  Fin.  388 ;  1  Vern.  240 ;  and 
see  ante,  p.  186. 

(fi)  1  Swanst.  581 ;  but  the  Lord  Chan- 
cellor is  reported  to  have  entertained  a 
different  opinion  on  the  hearing  of  the 
cause,  see  1  Swanst  319.  Note,  a  copy- 
holder for  life,  or  any  greater  estate,  may 
in  pleading  allege  that  he  is  teued  in  his 
demesne  as  of  freehold ;  post,  tit  "  Plead- 
ing, &c." 

(o)  Cope  V,  Parry,  2  Jack.  &  Walk.  538; 
2  Vern.  36. 
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the  same  footing  as  a  parol  agreement  for  sale  of  freehold  property, 
and  maybe  avoided  by  a  plea  of  the  Statute  of  Frauds  (p) ;  and  proof 
of  part  performance  of  the  contract  equally  takes  the  case  out  of  the 
statute.  So,  where  there  was  clear  evidence  that  no  &aud  had  been 
practdsedy  and  that  the  defendant  had  done  several  acts  of  owner- 
ship, as  ordering  in  bricks,  fishing  in  ponds,  &c.,  a  specific  perform- 
ance of  the  contract  was  decreed  against  him  by  the  Court  of  Ex- 
chequer (y). 

Under  a  bill  for  a  specific  performance  of  a  contract  to  sell,  the 
plaintiff  is  not  entitled  in  an  ordinary  case  to  restrain  the  owner  from 
dealing  with  the  estate :  but  in  one  case,  after  delivery  of  possession 
and  receipt  of  part  of  the  purchase-money,  the  vendor  of  copyholds 
was  restrained  in  equity  from  surrendering  the  property  to  trustees 
mider  a  general  conveyance  and  assignment  of  all  the  vendor's  estate 
and  efiects  (r). 

Where  there  is  a  natural  obligation  or  a  moral  duty  to  be  fulfilled, 
equity  will  enforce  an  agreement  to  surrender,  or  would  have  supplied 
a  surrender  which  was  void  for  want  of  presentment,  equally  as  for  a 
purchaser  or  mortgagee ;  but  this  aid  is  confined  to  a  wife,  children, 
and  creditors,  and  is  subject  to  the  same  rules  in  favor  of  the  cus- 
tomaiy  heir  when  unprovided  for,  and  the  same  distinctions  between 
a  lineal  and  collateral  heir,  as  prevailed  in  cases  of  devise,  where  the 
copyholder,  prior  to  the  act  of  55  Geo.  III.  (noy  repealed),  neglected 
to  surrender  to  the  use  of  his  will. 

In  Rodgers  v.  Marshall  («%  the  counsel  for  the  defendant  disputed 
die  consideration  of  the  deed  stated  in  the  bill,  and  contended  that 
the  eqnity  of  supplying  a  surrender  was  confined  to  a  will,  and  could 
not  prevail  against  a  grandchild  having  no  other  provision  ;  and  the 
Master  of  the  Rolls  is  reported  to  have  said,  '^  upon  the  evidence  I 
<»nnot  take  this  to  be  a  conveyance  for  a  valuable  consideration. 
The  question  then  is,  whether  the  defect  is  to  be  supplied,  as  this  is  a 
conveyance  for  a  younger  son  upon  the  consideration  of  love  and 
affection ;  and  there  certainly  are  cases  of  supplying  the  want  of  a 
surrender  upon  a  tleed  as  well  as  a  will  for  a  younger  child ;  but  upon 


(p)  29  Car.  2,  c.  3,  8.  4. 

{q)  Borrett  v.  Gomeserra,  Bunb.  94 ;  and 
•ee  Sugden's  Vend,  and  Parch.;  1  Fonbl. 
on  Eq.  c.  3, 8. 8 ;  Evan8'  Coll.  of  Stat.  vol.  1, 
pt  2,  c1. 1.  Na  17. 

(r)  Spiller  v.  Spiller  and  others,  8  Swanst 
556. 

(«)  17  Ve8.  294;  and  see  Nandike  v. 
Wilkes,  Gilb.  £q.  Rep.  114;  1  Eq.  Ca. 
Abr.  393,  c.  5  (in  this  case  a  specific  exe- 
cution of  a  bond  given  by  the  husband 
before  marriage  was  decreed,  but  so  as  to 


secure  the  issue,  by  making  them  pur- 
chasers) ;  see  also  Randal  v.  Randal,  2  P. 
W.  464.  An  agreement  to  surrender  en- 
tered  into  by  the  wife  before  marriage  will 
be  enforced,  though  the  husband  die  before 
it  is  done ;  Baker  v.  Child,  2  Vern.  61  ; 
Cotter  V.  Layer,  2  P.  W.  625 ;  vide  also 
Fursaker  v.  Robinson,  Gilb.  Eq.  Rep.  139 ; 
1  Eq.  Ca.  Abr.  123,  c.  9;  Pre.  Ch.  475  (in 
which  the  aid  was  refused  to  a  natural 
child) ;  and  post,  tit.  "  Surrender  to  Will." 
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the  same  principle  as  in  the  case  of  a  will  or  the  execution  of  a  power, 
that  is^  for  and  against  the  same  persons.  It  is  said  this  is  the  case 
of  a  disinherited  heir ;  and  it  has  been  sometimes  laid  down  that  the 
court  will  not  supply  the  defect  against  a  disinherited  heir,  or,  as  the 
phrase  has  been  latterly,  against  an  heir  unprovided  for,  that  is,  with- 
out any  provision.  Here  they  have  attended  only  to  the  former  cir- 
cumstance. The  answer  states  that  he  inherits  nothing,  unless  he  is 
entitled  to  this  estate;  but  does  not  say  whether  he  is  or  not  provided 
for  in  any  other  way.  Some  inquiry  is  necessary  upon  that  point 
whether  he  has  any  other  provision ;  if  not,  I  incline  to  think  that, 
against  a  grandchild,  the  want  of  surrender  ought  not  to  be  supplied. 
The  question  has  never  been  determined  as  to  him;  though  as  against 
a  collateral  heir  it  has  been  held  that  it  shall  be  supplied.'*  And  an 
inquiry  was  directed  whether  the  defendant  had  a  provision,  and  as 
to  the  nature  and  extent  of  it. 

In  Parks  v.  Wihon^t),  A,  was  seised  of  a  copyhold  estate  which 
he  wished  to  devise  to  his  nephew  J5.,  and  finding  that  a  surrender 
was  not  then  practicable,  prevailed  on  his  sister  and  heir  presumptive 
(the  mother  of  B.)to  enter  into  a  bond  to  surrender  to  her  son  upon 
payment  of  two  hundred  pounds.  A.  died.  JB.  received  the  rents 
during  his  mother's  life,  but  no  surrender  was  made  by  her.  B.  died, 
when  his  mother  got  herself  admitted  to  the  copyhold,  and  took  out 
administration  to  he^  son,  and  devised  the  copyhold  to  one  of  her 
daughters.  The  other  daughter  brought  a  bill,  praying  for  a  convey- 
ance of  the  moiety  of  the  land,  which  was  decreed  on  payment  of  the 
two  hundred  pounds,  with  interest  from  the  death  of  the  uncle. 

And  where  a  settlement  of  freehold  estates  (which  was  upon  the 
husband  and  wife  for  life,  with  remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail,  with  remainder  to  trustees  for  a  term  of  years 
for  raising  portions  for  daughters),  contained  a  covenant  on  the  part 
of  the  husband  to  settle  copyhold  lands  upon  the  same  uses  and  trusts, 
as  far  as  the  custom  of  the  manor  ioould  allow;  and  a  surrender  was 
made,  but  no  term  limited  for  securing  the  portions  ;  it  was  decreed 
that  the  copyhold  estate  should  stand  charged  with  the  portions  ac- 
cording to  the  prayer  of  the  bill,  which  stated  that  there  was  no  issue 
male  of  the  marriage,  and  that  the  freehold  estate  was  not  sufficient 
to  raise  the  portions  for  the  daughters  (u). 

In  another  case  (x),  A»  by  marriage  articles  covenanted  that  within 
a  month  after  marriage  he  would  surrender  a  copyhold  to  the  wife  for 
life,  with  remainders  over ;  and  if  he  should  neglect  or  refuse  to  do  so, 
then  he  would  leave  the  wife  five  hundred  poimds  at  his  death.     No 

it)  10  Mod.  615.  («)  Wood  o.  Pesey,  6  Vio.  Cop.  Contract 

(«)  Shouldbam  p.  Sbouldham,  2  Vern.      (O.),  pi.  86 ;  S.  C.  2  Eq.  Ca.  Abr.  65,  pi.  S. 
321. 
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surroider  was  made.  The  husband  died  after  the  month  without 
assets :  and  Parker^  C.>  decreed  that  the  heir  should  surrender^  it  not 
being  a  case  of  election,  but  a  charge  in  equity. 

But  in  Vane  v.  Fletcher  (y),  the  Court  of  Chancery  refused  to 
compel  the  heir  to  give  e£fect  to  a  voluntary  settlement  on  remote 
relations,  where  the  copyholder  had  given  a  letter  of  attorney  to  ano- 
iher  to  surrender,  which  surrender  the  steward  refused  to  accept, 
because  it  was  objected  to  deliver  up  to  him  the  letter  of  attorney ; 
tiie  Chancellor  observing,  that  this  was  a  lucky  accident  in  fiivor  of 
the  heir,  which  equity  ought  not  to  deprive  him  of,  any  more  than  if 
the  copyholder  and  the  lord  had  disagreed  about  a  fine  which  had 
prevented  a  surrender ;  and  that  this  being  a  voluntary  conveyance, 
was  not  to  be  assisted  in  equity,  like  the  case  of  a  conveyance  to  a 
wife  or  child. 

In  all  cases  of  necessity,  as  when  from  any  particular  circumstances 
no  court  can  be  held  to  give  effect  to  such  disposition  as  the  copy- 
holder may  be  desirous  of  making  of  his  estate,  equity  will  supply 
the  want  of  a  surrender  (z). 

And  where  a  writ  of  aiel  was  brought  in  the  Manor  Court  to  avoid 
an  estate,  "  for  that  no  surrender  had  been  made ;"  it  appearing  that 
the  rolls  were  lost,  and  that  the  defendant  had  been  in  possession  for 
forty-five  years,  the  Court  of  Chancery  granted  a  perpetual  injunc- 
tion, on  the  groimd  that  a  surrender  ought  to  be  presumed  (a). 

And  although  even  a  long  period  of  enjoyment  would  not  induce 
the  presumption  of  the  inrolment  of  a  bargain  and  sale  (the  inrolment 
being  an  essential  part  of  the  title),  except  it  appeared  that  the  rolls 
of  Chancery  had  been  searched,  and  a  chasm  had  been  discovered 
about  the  period  of  such  conveyance  {b) ;  yet  it  is  clear  that  if  a  copy- 
hold estate  should  have  been  enjoyed  without  interruption  for  a  great 
length  of  time,  a  surrender  would  be  presumed,  for  the  same  reason 
as  Lord  Kenyon,  in  England  &  Slade  (c),  held  that  a  conveyance 
ought  to  be  presumed  to  have  been  made  to  the  cestui  gue  trust  in 
strict  execution  of  the  trusts,  although  a  very  short  period  of  time  had 
then  elapsed,  and  that  a  jury  might  be  directed  to  presume  a  sur- 
render in  much  less  time  than  twenty  years ;  and  also  that  livery  of 
seisin  would  be  presumed  in  the  case  of  a  lease,  afler  a  long  posses- 
sion under  it  {d). 

(y)  1  P.  W.  252.  Allen,  1  Jac  &  Walk.  619,  620. 

(s)  Hnrrel  ^  Smith,  4  Co.  25  a;  S.  C.  {h)  Doe  Sf  Waterton,  8  Barn.  &  Aid. 

Cro.  Eliz.  252  ;    1  New  Abr.  472,  pi.  6;  152  ;  and  see  Wright  o.  Smythiei,  10  East, 

and  see  1  P.  W.  854,  855 ;  2  Vem.  584, 585.  409. 

(a)  Knight  v.  Adamson,  2  Freem.  106 ;  (e)  4  T.  R.  682. 

L]ifofd  «.  Coward,  2  Ch.  Ca.  150;  S.  C.  1  {d)  laack  o.  Clarke,  1  Roll.  Rep.  182; 

Vero.  195 ;  Roe  ^  Lowe,  1  H.  Bl.  457, 459;  Biden  v.  Loveday,  cited  1  Vern.  196  ,*  S.  C. 

Cookes  V.  Hellier,  1  Ves.  285;  Wilson  v,  Toth.  116;  18  Yin.  206,  pi.  5. 
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An  Equitable  Interest  in  copyhold  lands  is  not  the  subject  of 
surrender  (e),  except  in  the  instance  of  a  surrender  for  the  purpose 
of  barring  an  estate  tail  (/),  but  it  is  assigndble ;  and  the  assignee  of 
an  equitable  estate,  on  taking  a  surrender  from  the  person  in  wham 
the  legal  copyhold  interest  is  vested,  may  compel  an  admission  upon 
payment  of  a  single  fine. 

In  the  case  of  The  King  y.  The  Lord  of  the  Manor  of  Hendon  and 
hU  Steward (g)y  A.  had  covenanted  to  assign  and  surrender  to  B,^ 
and  the  covenant  was  presented  by  the  homage.  B,  assigned  to  C, 
who  took  a  surrender  from  A,^  and  an  application  of  C  to  be  ad- 
mitted was  resisted  by  the  lord,  on  the  supposition  of  his  being  intitled 
to  a  fine  from  B. ;  but  upon  a  motion  for  a  mandamus  to  compel  the 
lord  or  his  steward  to  admit  C,  the  Court  of  B.  R.  held  that  C  was 
intitled  to  admission,  and  that  any  private  agreement  between  ^.  and 
B.y  not  followed  up  by  a  surrender,  could  not  give  the  lord  any  right 
to  a  fine,  notwithstanding  the  presentment  of  such  agreement. 


Of  Surrender  to  Will 

Formerly,  in  order  to  give  effect  to  the  disposition  of  copyhold  pro- 
perty by  will,  there  must,  as  a  general  rule,  have  been  a  surrender  to 
the  uses  of  the  wiU.  The  act  of  65  Geo.  III.  c.  1 92  (A),  afterwards 
repealed  by  1  Vict.  c.  26,  dispensed  with  the  necessity  of  such  sur- 
render. The  former  act  did  not  supply  surrenders  which  were  matters 
of  substance,  but  those  of  form  only :  so  that  in  Doe  d.  Nethercote  v. 
Bartle  (i)  it  was  decided  by  the  Court  of  B.  B.  that  a  feme  covert 
was  incapable  of  devising  her  copyhold  land,  except  through  the 
medium  of  a  surrender  to  will,  under  the  sanction  and  protection  of 
the  private  examination  by  the  lord  or  steward  as  to  her  uncontrolled 
assent. 

It  is  already  shown  that  the  legal  estate  in  copyholds  can  pass 
only  by  surrender,  unless,  indeed,  under  some  legislative  enactment, 
or  upon  a  relinquishment  of  the  copyhold  to  the  lord ;  and  it  would 
seem  to  follow  that  the  will  of  a  copyholder  was  to  be  considered  as 


(«)  But  a  surrender  is  the  only  mode 
of  passing  a  legal  interest  in  copyholds, 
whether  U  be  in  possession  orrfa  reversionary 
nature,  ante,  p.  101. 

(/)  Ante,  pp.  49,  50. 

(g)  2  T.  R.  484,  485 ;  Tide  also  Cooke's 
Bkpt.  L.  c.  8,  s.  2. 

(A)  Lands  held  by  copy  of  court  roll  ac- 
cording to  the  custom  of  the  manor,  though 
not  at  the  will  of  the  lord,  were  within  the 


proTisions  of  that  stat ;  Doe  d.  Edmunds 
V,  Llewellin,  2  Cr.,  Mee.  &  Ros.  508. 

Was  repealed  by  1  Vict.  c.  26,  "  For  the 
Amendment  of  the  Laws  with  respect  to 
Wills;"  vide  post,  tit  "  Devise." 

(0  5  Barn.  &  Aid.  492 ;  1  Dow.  &  Ry. 
81.  By  the  above  act  of  I  Vict.  c.  26, 
copyholds  and  customaryholds  were  ex- 
pressly made  devisable.  But  see  sect  9  of 
the  act. 
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merely  directory  or  declaratory  of  the  uses  of  the  surrender;  but  the 
general  terms  of  a  surrender  might  be  restrained  by  the  will  (k). 

Copyholds  might,  by  special  custom^  have  been  devised  without 
a  surrender  to  wiU^  even  before  such  a  surrender  was  dispensed 
with(Q. 

It  would  seem  that  a  custom  denying  a  copyholder  the  privilege 
of  surrendering  to  the  uses  of  his  will  could  not  have  been  sup- 
ported (m);  such  a  custom  might  well,  indeed,  have  been  thought 
incapable  of  support,  being  in  restraint  of  a  right  which  existed  only 
by  custom  (n) ;  but  as  the  lord  was  at  liberty  to  impose  such  con- 
ditions as  interest  or  caprice  might  dictate,  on  the  original  grant  of 
the  copyhold  estates  within  his  manor,  it  would  have  been  difficult 
to  maintain  the  right  of  a  testamentary  disposition  of  copyhold  lands 
of  inheritance  against  a  prescriptive  mode  of  assurance  which  ex- 
cluded the  power  of  devising  through  the  medium  of  a  surrender  (o). 


(k)  3  Leo.  18,  ca.  43,  Anon. 

(/)  Wrot's  ease,  P.  35  EHz.  C.  B.,  cited 
Litt.  Rep.  26  s  Bac.  Ab.  Cop.  (G.),  p.  724, 
marg. ;  Hills  v.  Hills,  Co.  Ent.  124  b ;  Smith 
V.  PayntoD,  Carter,  71 «  86;  and  see  De- 
Tenish  4*  Baines,  2  Eq.  Ca.  Abr.  43.  Copy- 
holds were  not  within  the  Statutes  of  Wills, 
repealed  by  1  Vict.  c.  26,  s.  3;  post,  tit. 
"Devise," 

(n)  Per  Lord  Thurlow  in  Pike  v.  White, 

3  Bra  C.  C.  28.  But  see  the  judgment  of 
the  Court  of  Exchequer,  in  Doe  <f.  Edmunds 
».  LlewelUn,  infra. 

(a)  Wardell  v.  Wardell,  3  Bro.  C.  C.  116 ; 

4  East,  271;  7  East,  307. 

(o)  In  Church  v.  Mundy,  12  Ves.  426, 
15  ib.  396,  on  the  question  whether  the  re- 
version or  vested  remainder  of  a  copyhold 
expectant  on  an  estate  tail  could  be  sur- 
rendered to  the  use  of  a  will,  Lord  Eldon, 
C,  itated  Lord  Thurlow's  opinion  above 
cited,  and  said  the  court  would  hold  that 
there  might  be  a  surrender  to  the  use  of 
the  will,  though  no  instance  could  be  found 
upon  the  records  of  the  manor;  or  if  there 
coold  be  no  such  custom,  there  must  be 
tome  mode  of  disposition  by  deed,  as  in  the 
caae  of  customary  freeholds,  the  want  of 
which  (in  the  case  of  creditors,  &c)  the 
court  would  supply.    But  it  is  observable 
that  the  point  of  a  prescriptive  right  in  the 
lord,  unfavourable  to  a  testamentary  dispo- 
sition of  the  copyhold  lands,  does  not  ap- 
pesr  to  have  been  raised  in  the  latter  case. 
The  case  of  Torre  v.  Brown,  24  L.  J.  75 ; 
8. 


5  House  of  L.  Cases,  655,  is  one  where  a 
will  dated  in  1799  was  held  not  to  pass 
copyhold  property  not  surrended  to  the  use 
of  the  wilL 

In  Doe  d.  Edmunds  o.  Llewellin,  2  Cr. 
Mee.  &  Ros.  603,  sup.,  n.  (m).  Lord 
Abinger,  C.  B.,  in  delivering  the  judg- 
ment of  the  court,  said,  <'  The  special 
verdict  finds  that  the  estates  in  question, 
with  all  other  copyholds  of  the  like  nature, 
passed  by  surrender  and  admittance,  and 
it  does  not  state  any  negative  of  a  custom 
to  pass  by  will ;  therefore  the  question 
arises,  which  has  been  yery  ingeniously 
and  fully  discussed,  whether  or  not  we 
must  take  the  special  verdict  to  be  that 
this  copyhold  estate,  within  a  manor  of  this 
description,  did  not  pass  by  will.  Now  if 
it  had  been  necessary  to  find  aflSrmatiyely 
or  negatively,  in  distinct  terms,  whether  a 
custom  existed  to  pass  copyholds  by  will 
in  this  manor,  the  special  verdict  would  be 
imperfect  for  not  having  found  distinctly 
the  negative  or  affirmative  of  that  proposi- 
tion, and  the  result  would  have  been  that 
the  court  must  have  awarded  a  writ  of 
venire  de  novo ;  but,  on  a  full  consideration, 
we  are  of  opinion  that  there  is  sufficient  on 
this  special  verdict  to  warrant  our  judg- 
ment, although  it  does  not  contain  any 
negative  finding  against  the  right  claimed 
by  the  devisee.  It  may  be  observed  that 
the  authority  of  Lord  Thurlow,  in  the  case 
of  Pike  o.  White,  3  Bro.  C.  C.  286,  if  taken 
to  the  full  extent,  would  be  a  warrant  to  say 
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By  A  special  custom  preyailing  in  the  manor  of  Bartx)n-upon- 
Humber^  the  copyhold  tenements  are  devisable  for  fourscore  years, 
and  not  otherwise,  without  any  surrender  being  made  to  the  uses  of 
the  wilL 

Stewards  of  manors,  those  at  least  who  were  well  acquainted  with 
their  duty,  were  careful,  in  all  cases,  so  to  frame  the  surrender  to  will, 
as  to  embrace  any  previous  general  devise  which  the  copyholder  should 
have  made ;  this  being  essential  in  order  to  give  effect  to  the  testator's 
intention,  if  by  bis  vnll  he  had  contemplated  the  disposition,  not  only 
of  the  copyhold  property  he  then  possessed,  but  of  any  he  should 
have  subsequently  acquired ;  for  if  the  words  of  the  surrender  were 
future^  that  is,  if  the  surrender  was  to  such  uses  as  he  should  appoint, 
copyholds  purchased  by  or  descended  to  the  testator  after  the  date  of 
his  will,  even  if  the  devise  was  in  the  very  general  terms  of  **  all  bis 
real  estates,"  would  not  have  passed;  but  it  would  seem  that  any 
copyhold  estates,  which  the  testator  possessed  at  the  time  of  making 
his  vnll,  would  have  passed  by  such  a  devise,  when  the  surrender  was 
subsequent  to  it,  although  the  words  of  surrender  were  future  (p). 

It  must  also  be  recollected  that  a  codicil  to  a  vnll  operates  as  a 
republication,  so  as  to  bring  the  vnll  to  the  date  of  the  codicil,  and. 


that  in  all  cases  a  negative  custom  of  that 
sort  would  he  had;  but  the  court  is  not 
prepared  to  go  that  lengrth ;  at  the  same 
time  it  mutt  he  ohserved,  that  the  autho- 
rity of  Lord  Thurlow  in  that  case,  though 
referred  to  by  other  judges,  has  never  been  * 
questioned,  nor  has  his  dictum  been  over- 
ruled ;  but  Lord  Thurlow's  proposition 
contains  two  points  in  respect  of  the  case 
then  before  him.  The  case  neither  found 
that  there  was  or  was  not  a  custom ;  and 
Lord  Thurlow  laid  it  down  that  it  was  im- 
possible to  say  that  a  copyhold  surrendered 
to  the  use  of  a  will  should  not  pass  thereby, 
though  there  were  no  special  custom  pre- 
vailing in  the  msuior  to  devise  lands ;  but 
then  he  added,  if  a  negative  custom  had 
been  found  that  lands  should  not  be  sur- 
rendered to  the  use  of  a  will,  it  would 
have  been  bad.  Now  the  question  which 
has  been  made  on  Lord  Thurlow's  judg- 
ment by  two  or  three  gentlemen  who  have 
devoted  much  time  to  the  nature  of  copy- 
hold tenures,  has  never  gone  beyond  this 
proposition,  namely,  whether,  where  the 
custom  has  been  found  in  the  negative  to 
exist  in  a  manor  that  copyholds  should  not 
pass  by  will.  Lord  Thurlow  would  have 
been  right  in  saying  that  that  custom  would 


be  unlawful;  but  nobody  has  ever  ques. 
tioned  the  first  part  of  the  propositioD, 
that  where  it  did  not  appear  in  the  nega- 
tive form,  the  estate  did  pass  by  surrender 
and  admittance  to  the  use  of  a  will.  It 
appears  to  us  on  principle,  and  upon  the 
authority  of  this  case,  and  so  far  nobody 
has  questioned  Lord  Thurlow's  dictum, 
that  if  the  fact  is  affirmatively  found,  as  it 
is  here,  that  copyhold  estates  do  pass  by 
surrender  and  admittance,  there  ia  enough 
found  to  justify  us  in  inferring  that  they 
must  pass  by  will,  the  contrary  costom  not 
being  found.  Judgment  for  the  defendant" 
The  case  of  Doe  d,  Dand  o.  Thompson* 

7  Ad.  &  El.  (N.  S.;  897,  is  one  where  the 
right  to  devise  copyholds  was  held  not  to 
have  been  superseded  by  any  custom,  and 
of  a  devise  without  a  surrender  to  the  use 
of  the  will,  coming  within  the  protection  of 
55  Geo.  S,  0.  192,  before  its  repeal  by  1 
Vict.  c.  26. 

(p)  Warde  e.  Warde,  Amb.  299.  And 
see  n.  (1)  &  (8),  ib.  2nd  ed. ;  3  Atk.  178, 
in  Carte  v.  Carte ;  Spring  d,  Titcher  v.  Biltrs 
and  another,  1  T.  R.  435,  n.  (/).    And  see 

8  Ves.  285,  citing  S.  C,  and  Sadlier  4- 
Crespin,  before  C.  J.  Eyre.  Vide  also  l>o^ 
V.  Dilnot,  2  N.  R.  403. 
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consequently,  to  give  effect  to  a  surrender  of  an  estate  acquired  after 
the  date  of  the  will  (q). 

And  it  had  long  been  settled  that  after-purchased  lands  would  have 
passed  by  a  will  containing  a  description  applicable  to  them,  when 
surrendered  to  uses  already  declared^  or  to  be  declared,  by  the  will  of 
the  copyholder  (r);  for  the  surrender  was,  in  effect,  a  republication 
of  the  will(«). 

As  the  lord  is  only  the  medium  of  surrender,  a  surrender  to  will 
does  not  pass  any  interest  to  him,  but  the  lands  remain  vested*  in  the 
surrenderor,  and  may  be  afterwards  surrendered  by  him  to  a  pur- 
chaser or  otherwise  (0* 

The  surrender  of  a  feme  copyholder  being  suspended  by  marriage, 
she  cannot  after  coverture  devise  her  copyholds  pursuant  to  a  sur- 
rend^  made  when  sole  (u). 

And  as  the  surrender  of  a  joint  tenant  operates  as  a  severance  (x), 
it  fbUowed  that  a  surrender  by  him  to  the  use  of  his  will,  and  a  devise 
in  pursuance  of  such  surrender  would  have  been  good,  even  though 
the  surrender  was  not  presented  till  aftier  his  death,  for  the  joint 
tenancy  was  severed  from  the  time  of  the  surrender  (y). 


(9)  Aeberley  «.  Vernon,  9  Mod.  68 ;  S.  C. 
10  Mod.  518;  S.  C.  Corny.  881  ;  8  Bra 
P.  C.  85 ;  Doe  d.  Pate  v.  Davy,  Cowp.  158; 
Doe  d.  Gibbons  o.  Pott,  Dougl.  716.    And 
•ee  Potter  v.  Potter,  1  Ves.  487;  B.C.  8 
Atfc.  719;  Gibson  v.  Lord  Montfort,  1  Ves. 
489:  Belfs  Sapp.  191;  Jackson  o.  Hur- 
led Amb.  487;   Barnes  «.  Crow,  4  Bro. 
C.  C.  3  ;  S.  C.  1  Ves.  jun.  486  ;  Pigott  v. 
Waller,  7  Ves.  98;  Holmes  v,  Coghill,  ib. 
fi05;    12  Ves.  206;    De   Bathe  o.   Lord 
Fingal,  16  Ves.  167 ;  Hulme  «.  Heygate,  1 
Meriv.  285 ;  Goodtitle  d.  Woodliouse  and 
otbersv.  Meredith,  2  Mau.  &  Selw.  18;  Duf- 
field  V.  DufBeld,  8  BIL  Dom.  Proc.  (N.  8.) 
846,  846.    These  cases  have  fully  settled 
that  a  codicil  is  'pnm&faeU  a  republication 
of  a  will,  so  as  to  pass  after-purchased  lands, 
and  that  it  requires  a  manifest  contrary  in- 
tention to  repel  that  effect,  as  in  Strathmore 
V.  Bowes,  7  T.  R.  482;  Bowes  p.  Bowes,  2 
Bos.  &  PuL  500.  A  codicil  is  also  a  repub* 
Ikation  of  a  will,  so  as  to  make  a  newly* 
pmthased  estate  devised  by  the  codicil 
subject  to  a  charge  of  debts  contained  in 
the  win ;  Rowley  v.  Eyton,  2  MeriT.  128. 
Bat  the  old  cases  were  unfavorable  to  the 
coDstmctive  republication  of  a  will ;  see  7 
Vn.  117  et  seq.;  1  Meriv.  298. 


And  it  has  been  decided  that  a  codicil 
will  not,  by  the  mere  effect. of  republishing 
a  will,  be  an  execution  of  a  power  executed 
by  the  will,  but  afterwards  discharged  by 
the  creation  of  a  new  power;  Holmes  «• 
Coghill,  7  Ves.  499;  12  Ves.  206.  And 
see  Lane  v.  Wilkins,  10  East,  241. 

(r)  Heylyn  V.  Heylyn,Cowp.  180;  Loflf^, 
604;  Att.-Gen.  v.  Vigor  and  others,  8  Ves. 
286 ;  Denn  d,  Harris  v  Cutler,  cited  Cowp. 
131;  1  T.  R.  488;  8  Ves.  285.  And  see 
Sugden's  Vend,  and  Purch.  178,  8th  ed. 

{»)  1  T.  R.  487,  n. 

(0  Fitch  V.  Hockley,  Cro.  Eliz.  441, 442; 
4  Co.  23  a;  Thrustout  d.  Gower  v.  Cun- 
ningham, 2  SirW.  Bl.  1046;  and  see  Bur- 
goine  «.  Spurling,  Cro.  Car.  283,  284 ;  S.  C. 
W.  Jones,  896. 

(«)  George  d,  Thombury  v.  Jew,  Amb, 
627,  473,  marg. ;  ante,  p.  106,  n.  («). 

(«)  Ante,  p.  116. 

(y)  Constable's  case,  cited  Co.  Lit  59  b ; 
Porter  o.  Porter,  Cro.  Jac.  100;  Allen  v. 
Nash,  1  Brownl.  127;  S.  C.  Noy,  152; 
Benson  v.  Scott,  4  Mod.  254 ;  S.  C.  3  Lev. 
885;  Lex  Cust.  127;  Gale  v.  Gale,  2  Cox, 
Ch.  Ca.  156 ;  2  Ves.  609 ;  Edwards  v.  Cham- 
pion, 11  Jur.  (N.S.)275. 
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A  surrender  to  will  only  operates  on  the  interest  whicli  the  copy- 
holder has  at  the  tirne^  and  will  not  therefore  pass  lands  subsequently 
taken  by  him  in  exchange  {z)y  nor  a  reversion  in  fee  afterwards  de- 
scending to  and  devised  by  a  tenant  pur  autre  vie  (a) ;  but  an  exist- 
ing surrender  to  will  has  been  held  to  support  a  devise,  so  as  to  in- 
clude the  ultimate  remainder  or  reversion  in  fee  limited  by  a  subse- 
quent surrender  to  uses,  on  the  principle  that  when  a  copyholder 
surrenders  to  uses  the  estates  created  are  new  estates  only  in  so  &r 
as  such  uses  differ  from  the  estate  which  existed  in  the  surrenderor  at 
the  time  of  the  surrender  (&). 

An  equity  of  redemption,  until  the  admission  of  the  mortgagee,  is 
as  much  the  subject  of  surrender  to  will  as  the  land  was  before  the 
mortgage  (c) ;  but  a  surrender  to  will  was  not  necessaiy  (even  before 
the  repealed  stat.  of  65  Geo.  IIL)>  hi  the  devise  of  a  trust  or  equit- 
able estate  (d),  and  therefore  not  in  the  devise  of  an  equity  of  re- 
demption, after  the  admittance  of  the  mortgagee  (e). 

There  are  numerous  cases  in  the  books  where  the  want  of  a  sur- 
render to  the  uses  of  a  will  has  been  supplied  by  a  court  of  equity  in 
&vor  of  a  wife,  children,  and  creditors. 

A  surrender  would  not,  however,  have  been  supplied  against  the 
customaiy  heir,  being  a  cluld  of  the  testator,  unless  such  heir  was 
provided  for;  but  a  provision  made  for  him,  either  by  the  parent  or 


(i)  Frank  v.  Standish,  in  Scac  cited  1 
Bro.  C.  C.  588,  and  16  Yes.  891. 

(a)  Doe  d.  Ibbott  v.  Cowling  et  ux.,  6 
T.  R.  68;  and  see  Goodtitle  d.  Faulkner 
and  others  p.  Morse,  8  T.  R.  865 ;  Morse  «. 
Faulkner,  1  Anst  1 1 ;  and  Doe  d.  Blacksell 
and  others  «.  Tomkins  et  ux.,  11  East,  185 ; 
▼ide  also  n.  (J),  1  Watk.  on  Cop.  126,  127. 

(h)  Thrustout  d,  Gower  v.  Cunningham, 
ubi  sup. ;  Feame's  Cont.  Rem.  90 ;  Vawser 
4-  Jeffery,  16  Ves.  527 ;  8  Barn,  ft  Aid.  462 ; 
8  Russ.  479 ;  and  see  Roe  j-Griffits,  4  Burr. 
1956. 

(c)  Doe  d,  Shewen  v.  Wroot  and  others, 
5  East,  188,  139,  n.;  Kenebel  o.  Scrafton, 
8  Yes.  80 ;  and  see  2  East,  580 ;  Ferry  v. 
Whitehead,  6  Yes.  544;  Floyd  v.  Aldridge 
4  Willis,  cited  5  East,  187  ;  Wainewright 
V.  Elwell,  1  Mad.  Rep.  Y.  C.  Court,  627; 
but  see  Feame's  P.  W.  100. 

{d)  Post,  tit. «  Devise ;"  Davie  v.  Beard- 
sham  et  ux.,  1  Ch.  Ca.  89  ;  S.  C.  8  Ch.  Rep. 
4 ;  S.  C.  Nels.  Rep.  76 ;  S.  C.  2  Freem. 
157 ;  9  Mod.  75 ;  1  T.  R.  601,  602 ;  Arde- 
soife  V,  Bennet,  2  Dick.  465 ;  Greenhill  v. 


Greenhill,  2  Yem.  680 ;  S.  C.  Gilb.  Eq.  Rep. 
77 ;  S.  C.  Pre.  Ch.  822 ;  Hawkins  o.  Lei^ 
and  others,  1  Atk.  887;  Maceyv.  Shurmer, 
ib.  889 ;  Tuffnell  v.  Page,  2  Atk.  37 ;  S.  C. 
Barn.  9;  Car  v,  Ellison,  8  Atk.  75;  AUen 
V.  Poulton,  1  Yes.  121;  AtL-Gen.  o.  An- 
drews, 1  Yes.  225 ;  Gibson  o.  Lord  Mont- 
fort,  1  Yes.  489 ;  see  also  Wainewright  •• 
Elwell,  sup.,  in  which  it  was  decided  by  the 
then  Yice-Chancellor,  that  an  unadmitted 
devisee  had  no  title  to  devise  even  in  equity. 
And  see  King  v.  Turner,  2  Sim.  545 ;  Right 
d,  Taylor  r.  Banks,  8  Bam.  fr  AdoL  664; 
and  see  1  Myl.  &  Keen,  456,  on  appeal; 
PhiHips  V.  Phillips,  1  Myl.  &  Keen,  649. 

(«)  Macnamara  v.  Jones,  1  Bro.  C  C 
481 ;  King  v.  King,  3  P.  W.  360;  Strud- 
wicke  V.  Strud wicke,  cited  by  Mr.  Cox» 
n.  (1),  ib.;  Brent  v.  Best,  1  Yem.  69; 
Higate  v.  Higate,  Toth.  142;  see  also 
Martin  v.  Mowlin,  2  Burr.  979;  but  see 
Andrews  v.  Tuckwell,  Mos.  85;  and  qu. 
whether  or  not  the  mortgagee  had  been 
admitted  ? 
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eliundey  brought  him  within  the  rule^  without  regard  to  the  amount 
of  such  provision  {f\ 

In  Rodgers  v.  Marshall (g),  the  Master  of  the  Rolls  (Sir  William 
Grant)  held,  that,  even  as  against  a  grandchild,  the  want  of  a  sur- 
render ought  not  to  be  supplied,  unless  he  had  a  provision  in  some 
other  way.  The  author  has  before  shown  that  this  was  the  case  of  an 
infermal  conveyance  of  a  copyhold  for  a  younger  son,  and  that  an 
inquiry  was  directed  whether  the  defendant  had  a  provision,  and  as 
to  the  nature  and  exteiit  of  it  (A). 

But  a  distant  heir  was  within  the  rule  that  a  surrender  was  to  be 
supplied,  though  totally  unprovided  for ;  the  same  natural  or  moral 
obligation,  as  between  a  parent  and  child,  not  applying  in  those 
cases :  therefore,  in  the  cited  case  of  Chapman  &  Gibson^  a  surrender 
was  supplied  in  favor  of  a  wife  against  the  customary  heirs,  a 
nephew  and  niece,  without  regard  to  any  provision  made  for  such 
heirs  (i). 

And  in  Fielding  v.  Winwood  (A),  the  equity  of  the  wife  prevailed 
against  the  collateral  heir,  without  any  consideration  as  to  the  latter 
having  a  provision  or  not. 

Equity,  in  aiding  a  devise  in  favor  of  a  wife  or  children,  where 
there  was  clear  evidence  of  an  intention  to  pass  copyholds,  did  not 
regard  the  circiunstance  of  the  wife  or  children  being  otherwise  pro- 
vided for(Z). 

Xor  was  it  of  any  importance  that  the  custom  allowed  of  a  devise 
of  the  beneficial  interest  only,  by  requiring  that  the  copyhold  should 
be  surrendered  to  a  trustee  for  purposes  to  be  declared  by  a  will  (m)  ; 
nor  was  there  any  distinction  in  the  case  of  a  devise  in  favor  of 
children,  merely  because  the  wife  was  entitled  to  ireebench,  or  as  heir 
to  the  husband  by  the  custom  of  the  manor ;  nor  because  the  only 


(/)  Kettle  V.  Townsend,  1  Salk.  187;  1 
Eq.  Ca.  Abr.  123 ;  S  Bro.  C.  C.  281 ;  Biscoe 
f.  Ctftwright,  Gilb.  Eq.  Rep.  121 ;  Andrews 
V.  Waller,  6  Vin.  Cop.  (W.  e.),  pi.  12; 
Hicken  et  al.  0.  Hicken,  ib.  (M.  a.),  pi.  80; 
Strode  v.  Falkland,  3  Ch.  Rep.  188;  Cook 
V.  Amham,  3  F.  W.  283 ;  S.  C.  Ca.  temp. 
Talbot,  35;  Smith  v.  Baker,  1  Atk.  386; 
Hawkins  v.  Leigh  and  others,  ib.  888 ; 
Macey  and  others  v.  Shurnier,  ib.  890; 
Chapman  «.  Gibson,  3  Bro.  C.  C.  229; 
Pike  V.  White,  ib.  288;  Cooper  v.  Cooper, 
2  Vem.  265 ;  Freeman  v.  Freeman,  1  Kay, 
479. 

ig)  17  Yes.  294;  and  see  Fielding  v. 
Winwood,  16  Ves.  90;  Gam  0.  Gam,  ib. 
268;  3  Bro.  C.  C.  229  (n.  2.  Belt's  ed.). 

{h)  Ante,  p.  142. 


(0  See  3  Bro.  C.  C.  229,  n.  (2  and  3), 
Belt's  ed. 

(A:)  16  Ves.  90 ;  vide  also  Smith  p.  Baker, 
1  Atk.  385 ;  Taylor  o.  Taylor,  ib.  386 ;  3 
Bro.  C.  C.  281,  n.  (1)  to  Watts  4-  Bullas,  1 
P.  W.  60. 

(/)  Kettle  4  Townsend,  1  Salk.  187; 
Carter  o.  Carter,  Mosel.  365 ;  Baker  o. 
Jennings,  2  Freem.  234;  Burton  v.  Lloyd 
or  Floyd,  ubi  sup. ;  Weeks  0.  Gore,  6  Vin. 
Cop.  (M.  a.),  pi.  24;  Andrews  v.  Waller, 
ib.  (W.  e.),  pi.  12 ;  Cook  v.  Aroharo,  Ca. 
temp.  Talb.  37 ;  Tudor  0.  Anson,  2  Ves. 
582 ;  Smith  o.  Baker,  sup. ;  Goring  9.  Nash, 
3  Atk.  191 ;  but  see  Biscoe  v;  Cartwright, 
Gilb.  Eq.  Rep.  121. 

(i»)  Braddick  v.  Mattock,  6  Madd.  361. 
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provision  for  her  should  have  been  an  annuity  issuing  out  of  the  copy- 
hold itself  (n). 

The  want  of  a  surrender  would  have  been  supplied  for  a  wife  or 
child  having  a  limited  interest^  although  the  persons  in  remainder 
were  not  within  the  rule  (o). 

Although  the  devise  to  a  wife  or  child  was  in  remainder,  after  an 
estate  limited  to  a  person  not  coming  within  the  above  rule,  yet  would 
the  surrender  have  been  supplied  (p).  So  also,  although  the  devise 
was  of  an  estate  to  which  the  testator  was  entitled  in  remainder 
only. 

The  above  rule,  founded  on  the  best  principles  of  equity  and  jus- 
tice, was  equally  applicable  to  lands  of  gavelkind  and  borough- 
English  tenure  (q). 

-The  reader  is  here  reminded,  that  length  of  possession  will  create 
the  presumption  of  a  surrender  having  been  made,  especially  where 
the  court  roUs  are  lost  (r). 


Of  Presentment  of  Surrenders  («). 

Presentments  having  been  dispensed  with  by  the  joint  operation  of 
sections  89  and  90  of  ^jQj|4t^ict.  c.  35,  it  has  not  been  thought 
necessary  to  retain  what  was  said  in  the  last  edition  req>ecting  the 
presentment  of  surrenders. 

It  may  be  useful  to  mention,  that,  in  order  to  postpone  a  party  who 
obtains  the  legal  customary  interest  in  copyholds,  it  must  be  shown 
that  he  had  notice  of  the  intermediate  incumbrance  (0 ;  or  there 
must  be  either  fraud,  concealment,  or  such  gross  negligence  as  may 


(ff)  Braddick  v.  Mattock,  6  Madd.  861. 

(o)  Marston  o.Oowan,  8  Bro.  CO.  170; 
see  also  Macey  o.  Shurmer,  1  Atk.  889. 

(p)  Cook  V,  Arnham,  8  P.  W.  285,  286 ; 
S.  C.  Ca.  temp.  Talb.  85 ;  and  see  Goring 
V.  Nash,  8  Atk.  191,  192. 

(q)  Bradley  v.  Bradley  et  a1.,  2  Vem.  165 ; 
Cooper  V,  Cooper,  2  Vem.  265 ;  Byas  v, 
Byas,  2  Ves.  164. 

(r)  Ante,  p.  148. 

(«)  The  89th  section  of  4  &  5  Vict.  c.  85, 
enacted,  that  every  surrender  and  deed  of 
surrender  to  be  accepted  by  the  lord,  and 
every  will  and  codicil,  a  copy  whereof 
should  be  delivered  to  the  lord,  or  to  the 
steward  or  his  deputy,  either  at  a  court 
holden  without  the  presence  of  homagers 
(under  the  86th  section),  or  out  of  court, 
and  every  grant  and  admission  by  the  lord, 


or  the  steward  or  his  deputy  (under  the 
87th  and  88th  sections),  should  be  forth- 
with entered  on  the  court  rolls  of  die 
manor;  and  that  every  such  entiy  should 
for  all  purposes  be  deemed  and  taken  to  be 
an  entry  made  in  pursuance  of  a  present- 
ment at  a  court  by  the  homage  assembled 
thereat ;  and  the  90th  section  enacted,  that 
a  presentment  should  not  be  essential  to 
the  validity  of  any  admission.  Vide  also 
ante,  title  .'*  Qualifications  of  the  Lord  of 
the  Manor,"  Sec,  p.  88,  n.  {z) ;  post,  title 
"Steward's  Fees." 

(t)  Greswold  v.  Marsham,  2  Ch.  Ca. 
170 ;  Mocatto  o.  Murgatroyd,  1  P.  W.  894 ; 
Toulmin  v.  Steere,  8  Meriv.  224  ;  Peter  v. 
Bussell,  2  Vem.  726 ;  S.C.  1  Bq.Ca.  Abr. 
821. 
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be  presumed  to  have  originated  In  a  fraudulent  intention  (u) ;  and 
that  the  mere  circumstance  of  his  not  obtaining  possession  of  the  title 
deeds  is  not  sufficient  (x) ;  but  nevertheless  that  a  court  of  equity  will 
not  assist  a  first  mortgagee  in  obtaining  possession  of  title  deeds  from 
a  second  mortgagee^  imless  he  will  pajr  him  his  money  (y). 

(■)  Tourle  o.  Rand,  2  Bro.  C.  C.650 ;  and  These  casei  show  that  Mr.  J.  Buller'i  po- 

ib.n.(l)aDd  (2);  Plum  v.  Fuitt»  2  Anst.  sition  id  Goodtitle  f  Morgan,  1  T.  R.  762, 

i)6,i97t  Evana  o.  Bicknell,  6  Ves.  174;  i«  wrong. 

2Sim.  77.  ID  Horlock  4*  Priestley.  (p)  Head  o.  Egerton,  8  P.  W.  280; 

(z)  Tourle  o.  Rand,  sup.  ;    n.  (5)  to  Kensington,  Ex  parte,  2  Ves.  &  Beam.  88. 
Beckett  9,  Cordley,    1    Bro.  C.  C.  357. 


i 
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CHAPTER  V. 

Of  Devise  (a). 

Formerly  a  will  of  copyholds  was  only  in  the  nature  of  an 
appointment  or  declaration  of  the  uses,  pursuant  to  the  power  created 
bj  the  surrender  (i),  and  was  as  inoperative  as  a  substantive  con- 
veyance of  copyhold  property,  as  a  will  defectively  executed  was  for 
the  conveyance  of  freehold  property  (c) :  it  followed,  therefore,  that 
a  will  of  copyholds  did  not  require  attestation  pursuant  to  the  fifth 
section  of  the  Statute  of  Frauds  (cf ),  which  was  confined  to  such  estates 
as  passed  by  the  Statute  of  Wills  (e) ;  but  if  a  copyholder,  by  his  sur- 


(a)  Sect.  7  of  1  Vict  c.  26,  for  the 
Amendment  of  the  Laws  with  respect  to 
Wills,  enacted,  that  no  will  hy  a  person 
under  the  age  of  twenty-one  should  be 
valid ;  and  sect.  8,  that  no  will  of  a  married 
woman  should  be  valid,  except  such  as 
might  have  been  made  before  the  act 
passed. 

(6)  Ante,  p.  144;  but  see  the  above  act 
of  1  Vict 

(c)  Brodie  v.  Barry,  2  Ves.  &  Beam.  133, 
in  which  case  tbe  Master  of  the  Rolls  drew 
an  analogy  between  a  devise  of  copyholds 
in  England,  and  a  will  of  land  in  Scotland ; 
observing,  that  a  will  of  copyholds  ope- 
rated as  a  declaration  of  the  uses  of  the 
surrender,  and  that  if  in  Scotland  there 
was  a  conveyance  previously  executed,  ac- 
cording to  the  proper  feudal  forms,  the 
party  might  by  will  declare  the  use  and 
trust  to  which  it  should  enure. 

(d)  29  Car.  2,  c.  8. 

(e)  84  &  86  Hen.  8,  c.  5.  By  the  second 
section  of  the  above  act  of  1  Vict.  c.  26,  ihe 
Statutes  of  Wills,  and  so  ipuch  of  the  Sta- 
tute of  Frauds,  as  related  to  devises  of 
land,  were  repealed.  The  third  gave  a 
testamentary  power  over  customary  free- 
hold, and  customary  or  copyhold  property, 
though  the  testator  had  not  surrendered  the 
same  to  the  use  of  his  will,  or  though,  being 
entitled  to  be  admitted,  he  had  not  been 
admitted  thereto,  or  notwithstanding  that 
the  same,  in  consequence  of  the  want  of  a 
custom  to  devise  or  surrender  to  the  use  of 


a  will  or  otherwise,  could  not  at  law  have 
been  disposed  of  by  will  if  the  act  had  not 
been  made,  or  notwithstanding  that  the 
same,  in  consequence  of  a  custom  that  a 
will  or  surrender  to  will  should  continue  in 
force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  dis- 
posed of  by  will  according  to  the  power 
in  the  act,  if  the  act  had  not  been  made. 
The  fourth  section  regulated  the  fines  and 
fees  to  be  paid  by  devisees ;  tbe  fifth  sec- 
tion directed  that  an  extract  of  the  will 
should  be  entered  on  the  court  rolls ;  and 
by  the  ninth  section,  every  will  was  to  be  in 
writing,  and  signed  by  the  testator,  in  the 
presence  of  two  witnesses  at  one  time,  and 
be  attested  by  them  in  the  testator's  pre« 
sence. 

No  presumption  will  be  made  against 
the  right  of  a  party  to  devise  his  copyhold 
estate. 

Where,  before  1  Vict  c.  26,  it  was  stated 
in  a  special  case  that  there  was,  in  the  par- 
ticular manor,  no  instance  of  a  devise  by  a 
customary  tenant  of  any  messuages,  &c.  in 
the  manor,  but  that  it  had  frequently  hap- 
pened that,  when  a  party  was  desirous  of 
disposing  of  his  customary  messuages  after 
his  death,  he  surrendered  the  same  to  a 
third  person,  declaring  the  tnists  of  tbe 
equitable  estate  by  a  separate  instrument; 
it  was  held,  first,  that  this  did  not  amount 
to  an  express  statement  of  the  want  of 
a  custom  to  devise  or  surrender  to  the 
use  of  a  will,  and  the  court  would  not  con- 
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render  to  will,  imposed  upon  himself  any  certain  mode  of  attestation, 
the  copyholds  would  not  have  passed  unless  the  formalities  required 
had  heen  complied  with  in  the  execution  of  the  will  (/) :  yet,  under 
particular  circumstances,  a  court  of  equity  would  have  aided  a  de- 
fectiye  execution  of  the  power,  as  in  freehold  cases  {g) ;  and,  in  fitvor 
of  particular  objects,  would  have  given  effect  to  a  devise  of  copyholds 
by  a  feme  covert,  in  nature  of  an  appointment,  pursuant  to  a  contract 
befiyre  marriage  (h). 

Where  a  copyholder  had  made  his  will,  which  was  attested  by  three 
witnesses,  and  afterwards  caused  such  will  to  be  altered,  by  striking 
out  several  devises,  and  a  memorandum  to  be  written  that  he  had 
examined,  perused  and  approved  of  the  will  so  altered,  but  did  not 
republish  it  in  the  presence  of  three  witnesses,  but  directed  it  to  be 
written  out  fairly,  and  became  delirious  before  it  was  returned,  it  was 
held  to  be  a  good  will,  and  a  surrender  was  decreed  accordingly  (t). 

In  Moe  d.  Gilman  v.  H€yhoe(k\  a  will  in  the  testator's  own 
handwriting,  without  seal  or  witnesses,  was  adjudged  to  be  sufficient 
to  pass  a  copyhold  estate  previously  surrendered  to  the  uses  of  his 
will. 

And  in  Carey  v.  Askew  {l\  the  Master  of  the  Rolls  said,  it  had 
been  held  that  any  will  received  by  the  ecclesiastical  court  was 
sufficient  to  govern  the  surrender  of  a  copyhold ;  and  therefore  he 
adjudged  that  the  copyholds  passed  by  the  will,  which  was  only  a  &.ir 
copy  of  a  draft  prepared  by  the  attorney,  and  altered  by  him  pursuant 
to  the  testator's  directions,  and  not  even  seen  by  the  testator. 

In  Noel  V.  Hoy  (m),  a  devise  of  all  the  testator's  propery  to  his  wife 
by  a  will  without  date,  signature  or  witnesses,  but  which  had  been 
proved  in  the  ecclesiastical  court,  was  held  to  pass  a  copyhold  estate 
belonging  to  the  testator,  and  which  he  had  surrendered  to  the  use  of 
his  wilL 


elude  against  the  existence  of  such  a  cus- 
tom ;  secondly,  that  it  did  not  amount  to  a 
statement  of  a  custom  to  devise  in  any  par> 
ticular  manner  (at  all  events  as  applicable 
to  the  legal  estate),  and  therefore  that  a 
devise  of  customary  messuages,  dtc.,  made 
before  the  passing  of  the  above  statute  was 
valid ;  Doe  d.  Dand  v.  Thompson,  7  Ad.  & 
El.  (N.  S.)  897  ;  10  Jur.  28. 

(/)  Godwin  v.  Kilsha,  Amb.  684;  and 
fife2  Ves.jun.216.  Note,  the  tenth  section 
of  the  act  of  1  Vict  (c.  26),  provided,  that 
no  appointment  by  will  in  exercise  of  any 
power  should  be  valid,  unless  the  same  was 
executed  as  thereinbefore  required ;  and 
that  every  will  so  executed  should,  as  re- 
spects the  execution  and  attestation  thereof, 


be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  the  imposi- 
tion of  some  additional  or  other  form  of 
execution  or  solemnitv. 

ig)  Toilet ».  Toilet,  2  P.  W.  489 ;  Cotter 
V.  Layer,  ib.  623 ;  Montague  8f  Bath,  Sel. 
Ca.  Ch.  65;  2  Ch.  Rep.  417;  Hervey  v. 
Hervey,  1  Atk.  663. 

(h)  Rippon  V.  Dawding,  Amb.  666 ;  2nd 
ed. ;  ante,  p.  109. 

(0  Burkitt  V,  Burkitt,  2  Vem.  498. 

(k)  2SirW.  Bl.  1114. 

(/)  2  Bro.  C.  C.  69. 

(m)  6  Mad.  38 ;  and  see  Jervoise  s.  Duke 
of  Northumberland,  1  Jac  &  Walk.  670 ; 
1  Russ.  482,  in  Henderson  v.  Farbridge. 


154 


OF  DEYISE. 


[part  I. 

And  as  a  will  unattested  was  sufficient  to  pass  copyholds^  so  if  a 
charge  upon  freehold  and  copyhold  land  by  will  had  been  revoked  by 
a  codicil  not  properly  attested  to  pass  freeholds,  the  charge  would 
have  been  revoked  as  fiur  as  concerned  the  copyhold  land,  diough  it 
would  have  remained  a  subsisting  charge  upon  the  freeholds  (n). 

An  instrument  in  any  form,  whether  deed-poll  or  indenture^  if  the 
obvious  purpose  was  not  to  take  place  till  after  the  death  of  the 
person  making  it^  operated  as  a  sufficient  declaration  of  the  uses  of 
a  surrender  to  will,  even  if  it  had  been  wholly  confined  to  copy- 
holds, and  not  therefore  within  the  cognizance  of  the  ecclesiastical 
courts  (o). 

It  was  not  essential  that  the  will  should  have  referred  to  the  sur- 
render (p) ;  indeed  it  should  seem  that,  as  copyholds  were  not  within 
the  Statutes  of  Wills,  a  will  by  parol  only  would  have  been  sufficient 
to  pass  them  (q)y  and  that^  for  the  same  reason,  a  will  of  copyholds 
might  have  been  revoked  by  parol  (r)  as  a  will  of  freeholds  might 
have  been  previous  to  the  Statute  of  Frauds  (s). 

3y  special  custom,  a  will  of  copyholds,  even  by  parol  (O9  was  good, 
without  any  surrender,  and  without  the  aid  of  the  now  repealed 
statute  of  56  Geo.  III.  c.  192  (k). 


As  the  law  formerly  stood,  copyholds  would  not  have  passed  by 
a  general  devise  of  all  real  estates^  unless  there  were  other  words  or 
circumstances  in  the  will  showing  an  evidenty  or  creating  a  con-^ 
structivBy  intention  on  the  part  of  the  testator  to  include  them  in  the 
devise  (ar). 


(n)  Mortimer  0.  West,  2  Sim.  274.  By 
the  same  rule  a  will  sufficient  to  pass  copy- 
hold and  personal  estate,  but  not  executed 
according  to  the  Statute  of  Frauds,  would 
not  have  been  a  good  revocation  of  a  former 
will,  so  far  as  related  to  any  freehold  estate. 
See  Hyde  0.  Hyde,  8  Ch.  Rep.  1.55;  Lim- 
bery  v.  Mason  4*  Hyde,  2  Comy.  451  ; 
Grantley  v.  Garthwaite,  2  Russ.  90 ;  1  P.  W. 
844,  845,  n. 

(0)  Doe  ^  Smith,  Peake's  Ey.  458; 
Habergham  v.  Vincent,  2  Ves.  jun.  229. 

(/>)  Manwood's  case,  Cary,  Z^. 

(q)  But  now  see  sect.  9  of  the  above- 
mentioned  act  of  1  Vict  c.  26. 

(r)  8  Bam.  &  Aid.  468,  in  Vawser  0. 
Jeffery.  But  this  was  altered  by  1  Vict. 
c.  26.  The  sections  applicable  to  the  re- 
vocation  of  wills  and  codicils  are  the  18th 
and  four  following  ones,  and  section  84. 

(«)   1   Roll.  Abr.  614  (0.),  pi.  1,  4; 


Ford's  case,  1  Sid.  78 ;  Burton  «.  Gowelli 
Cro.  Eliz.  806 ;  Brooks  v.  Ward,  Dy.  810  b ; 
Coke  V.  Bullock,  Cro.  Ja&  49. 

(t)  Devenish  o.  Baines,  2  Eq.  Cm.  Abr. 
43  ;  Pre.  Ch.  3. 

(u)  Repealed  by  the  above  act  of  1  Vict 
c.  26,  ante,  p.  144. 

{x)  Goodwyn  v.  Goodwyn,  1  Ves.  226 ; 
Harwood  8[  Child's  case,  Ca.  temp.  Talb. 
179 ;  Milbourn  v.  Milboum,  2  Bro.  C.  C. 
64;  S.  C.  1  Cox,  Ch.  Ca.  247;  and  see 
Watkins  v.  Lea,  6  Ves.  640.  The  26ih 
section  of  1  Vict.  c.  26,  provided,  that  a 
general  devise  should  be  held  to  include 
customary,  copyhold  and  leasehold  estates. 
The  passing  of  copyholds  of  inheritance 
acquired  after  a  will  made  subsequently  to 
1  Vict.  c.  26,  under  a  general  devise  in  the 
willy  is  exemplified  by  the  case  of  Stokes  v. 
Solomons,  9  Hare,  75. 
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This^  the  author  submits,  was  deducible  not  only  from  the  cases, 
but  also  from  the  settled  principle  that  a  court  would  not  raise  the 
presumption  of  an  intention  to  include  copyholds  under  a  general 
devise  for  payment  of  debts,  where  there  were  freeholds,  unless  the 
copyholds  had  been  surrendered  to  will,  or  the  freeholds  were  in- 
sufficient. 

In  Chapman  v.  Hart(y)y  Lord  Hardwicke,  Chancellor,  said, 
"  Suppose  a  case  (which  though  I  do  not  know  to  be  determined, 
I  should  not  doubt  to  determine  so)  of  a  person  seised  of  freehold 
and  copyhold  in  D.,  who  surrenders  to  the  use  of  his  will,  and  devises 
ail  his  lands  and  tenements  in  i>.  to  a  child,  there  being  a  surrender, 
both  freehold  and  copyhold  would  pass,  if  the  will  was  duly  executed 
according  to  the  Statute  of  Frauds ;  but,  if  no  surrender  to  the  use  of 
the  will,  only  the  freehold  would  pass,  to  which  lands  and  tenements 
generally  mentioned  shall  be  applied,  there  being  no  surrender  to  the 
iiae  of  the  will  to  show  a  different  intent.  Suppose  that  will  executed 
in  the  presence  of  two  witnesses,  or  of  one  only,  those  general  words 
used,  and  no  surrender,  though  this  were  to  a  child  or  wife,  the  court 
would  not  supply  the  defect  of  surrender  to  the  use  of  the  will,  or 
compel  the  heir  at  law  to  surrender  the  copyhold  to  the  devisee, 
because  the  will  not  duly  executed,  when,  if  duly  executed,  the  court 
would  not  have  supplied  that  defect ;  for  such  variation  of  the  con- 
straction  would  be  very  dangerous,  and  might  make  terms  and  per- 
haps terms  attendant  on  the  inheritance  to  pass." 

The  case  of  Bjfos  v.  Byas  (z)  is  also  unimportant  on  the  present 
point 

And  although  in  Church  v.  Mundy  (a),  under  a  general  devise  of 
all  the  testator's  worldly  estate  and  effects,  whether  real  or  personal, 
a  bill  to  supply  the  want  of  a  surrender  of  a  reversionary  copyhold 
interest  in  fiivcnr  of  a  wife  was  dismissed  with  costs  by  the  Master  of 
the  RaUs,  who  expressed  an  opinion  that  the  genei*al  words  of  the 
devise  could  not  be  held  to  pass  the  reversionary  interest,  whether 
there  was  or  was  not  any  freehold  estate  to  which  they  could  apply ; 
yet,  on  an  appeal  from  diat  decree,  the  Lord  Chancellor  held,  that,  if 
the  testator  had  no  freehold  property,  the  words  "  real  estate  "  were 
capable  of  application  to  the  reversion  of  the  copyhold ;  and  observ- 
ing that  Chapman  &  Hart,  decided  by  Lord  Hardwicke,  was  an 
authority  of  great  weight,  he  directed  a  reference  to  the  master  to 
ascertain  whether  the  testator  had  any  and  what  freehold  estates  at 
the  time  of  making  his  will  (b). 

It  was  decreed  by  the  Master  of  the  Bolls  in  Judd  v.  Pratt  {c), 

M  1  Ves.  278.  486. 

{z)  2  Vet.  164,  165.  (b)  15  Ves.  896. 

(a)  12  Ves.  426;  Ford  v.  Ford,  6  Hare,  (c)  18  Ves.  173. 
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that  general  words,  as  '^  all  the  residue  of  my  real  estate,"  would  not 
pass  unsurrendered  copyholds  there  being  freeholds,  unless  an  inten- 
tion to  include  the  copyholds  appeared  by  other  circumstances  in  the 
will ;  and  that  decree  was  affirmed  on  appeal  to  the  Chancellor  (d), 
who  gave  his  sanction  to  the  authority  of  Bj/cu  &  Byas,  and  Lindopp 
&  EboralL 

The  same  rule  governed  the  decision  in  Sampson  v.  Sampson  (e), 
though  it  was  contended  that  as  the  will  had  no  operation  on  the 
freehold  estate,  there  being  but  two  witnesses,  the  copyhold  should 
pass  ut  res  magis  valeaL 

In  Ithell  V.  Beane  (f).  Lord  Hardwicke  supplied  the  want  of  a 
surrender  under  a  general  devise  in  favor  of  creditors,  there  being 
no  freehold  Unds ;  yet  he  thought  it  should  be  otherwise  if  there  had 
been  freehold  property ;  this  distinction  in  the  case  of  creditors  was 
however  overruled  by  several  subsequent  authorities.  Drake  v.  Ro- 
binson  (g)  was  a  devise  of  aU  real  estates  to  trustees  for  the  payment 
of  debts,  the  testator  having  both  freeholds  and  copyholds,  the  latter 
unsurrendered ;  and  it  was  adjudged  that  if  there  was  not  sufficient 
to  pay  the  creditors  without  the  copyholds,  those  ought  to  pass. 

The  same  principle  prevailed  in  Challis  v.  Casborn  (h),  and  Kidney 
V.  Coussmaker  (i),  and  also  in  Holmes  v.  CoghiU(k)y  and  in  the 
above  case  of  Judd  &  Pratt  (Z),  the  Lord  Chancellor  thus  distin* 
guished  between  the  presumption  raised  in  &vor  of  creditors  and  a 
wife  or  children,  namely,  that  where  the  parent,  intending  to  make  a 
provision  for  his  child,  appropriated  a  freehold  estate,  the  extent  of 
the  provision  being  undefined,  there  was  no  reason  for  increasing  it 
by  the  addition  of  a  copyhold  estate ;  but  that  where  the  testator 
showed  an  intention  that  his  debts  should  be  paid(fit),  the  amount  of 
the  debts  must  govern  the  construction  of  intention ;  and  therefore,  if 
the  freehold  estate  was  not  sufficient,  the  court  drew  the  inference 
that  the  testator  meant  to  provide  a  sufficient  fund,  and  would  decree 
the  copyholds  to  be  charged  in  aid. 

An  intention  to  include  copyholds  in  a  general  devise  of  real  estates 
would  have  been  implied,  not  only  from  the  circumstance  of  the  tes- 
tator's not  being  seised  of  freehold  property,  but  also  from  his  having 
surrendered  his  copyholds  to  the  use  of  his  will,  even  if  he  had  been 

{d)  See  \6  Ves.  390.  '     (»)  12  Ves.  216. 

(e)  2  Ves.  &  Beam.SS9 ;  see  also  Brooke  (/)  See  15  Ves.  894. 

o.  Gurney»  cited  5  Ves.  559,  in  Hills  ^  (m)  This  intention  was  inferred  from  the 

Downton.  prefatory  words,  '*  I  direct  that  all  my  just 

(/)  I  Ves.  215;  S.  C.  1  Dick.  132.  debts  shall  be  first  paid  and   satisfied:" 

ig)  1  P.  W.  442.  Godolphin  v.  Penneck,  2  Ves.  271  ;  EUi. 

(A)  Gilb.  Eq.  Rep.  96 ;  S.  C.  Pre.  Ch.  son  v.  Airey,  ib.  568  ;  Tudor  o.  Anson,  2 

407.  Ves.  582. 

(•)  12  Ves.  136,  158, 159. 
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entitled  to  fieehold  estates  (n) ;  and  likewise  £rom  merely  stating  in 
hifi  Will  that  the  copyholds  had  been  surrendered  by  him  to  the  uses 
thereof;  Banks  &  Deruhaw  (o). 

This  last  case  was  distinguished  by  Lord  Hardwicke  firom  the  case 
of  Barker  v.  Barker  (the  King's  Head  Inn,  Tumham  Green)  (p), 
which,  house  was  copyhold,  three  parts  of  it  being  in  one  manor,  and 
the  other  foturth  part  in  another  manor,  and  the  testator  devised  all  his 
copyhold  estate  which  he  had  surrendered  to  the  use  of  his  will,  having 
surrendered  the  three  parts  only,  and  the  court  would  not  supply  a 
surrender  as  to  the  one-fourth  part  lying  in  a  different  manor :  it  was, 
howeyer,  the  relative  pronoun  "  which"  that  alone  induced  the  re- 
stricttYe  construction  in  the  latter  case  (q\ 

But  the  frequent  addition  in  a  will  of  the  words  '^  the  copyhold 
part  iliereof  having  been  premously  surrendered  to  the  use  of  my 
will^  (r),  or  ^'  having  surrendered  tlie  copyhold  part  thereof  to  the  use 
oftMs  my  wiW^  («),  has  been  considered  in  a  devise  of  fireeholds  and 
copyholds  by  general  words  as  a  mistaken  description,  where  no  such 
surrender  had  in  point  of  &ct  been  made ;  yet  in  Wilson  v.  Mount  (t)^ 
where  the  testator  having  surrendered  part  only  of  his  copyholds  to 
the  use  of  his  will,  devised  all  his  freehold  and  copyhold  estates  to 
trustees  in  trust  to  sell,  and  used  these  words  (^^  the  copyhold  part 
whereof  I  have  surrendered  to  the  use  of  my  will ") ;  the  Master  of  the 
Rolls  thought  that  he  meant  only  to  devise  such  copyholds  as  were 
snnendered,  and  that  the  clause  in  the  parenthesis  was  (in  fiivor  of 
the  heir)  to  be  taken  as  restrictive. 

In  the  case  of  Strutt  v.  Finch  (u)^  W.  W.  empowered  the  thr^e 
trustees,  to  whom  he  had  devised  his  freehold  property,  to  sell  all  and 
every  his  copyhold  or  customary  messuage,  &c.,  (adding  ^^  and  which 
I  have  surrendered  to  the  use  of  this  my  wiir)  to  any  person,  &c., 
and  to  cause  and  procure  the  purchaser  or  purchasers  to  be  admitted 
thereto  under  or  by  virtue  of  his  will,  **  or  the  surrender  to  the  use 
thereof  as  aforesaid."  The  testator  died  in  1811  seised  of  fireehold 
estates  and  of  two  copyhold  estates,  one  held  of  the  manor  of  Muck- 
inghaU,  in  Essex,  and  the  other  of  the  manor  of  South  Church,  in  the 
same  county,  and  the  former  only  had  been  surrendered  by  him  to  the 
use  of  his  will :  and  the  Vice-  Chancellor  held  that  the  words  "  and 
which  I  have  surrendered  to  the  use  of  this  my  will"  were  intended 
as  an  aflSrmation  of  a  fitct,  in  which  he  appeared  to  have  been  mis* 

(»)  Chapman  ^  Hart,  ubi  sup.  (r)  Rumbold  v.  Rambold,  8  Yes.  65  ; 

(o)  8  Atk.  585;  S.  C.  (Banks  ^  Den-  Oxenforth  o.  Cawkwell»  post, 
■hire),  1  Yes.  6S.  (t)  Banks  v.  Densbaw,  sup. 

(p)  1  Yes.  63,  121 ;  and  see  Gascoigne  (t)  8  Yes.  191  ;  vide  also  Gascoigne  4* 

and  others  v.  Barker,  8  Atk.  8.  Barker,  sup. 

{q)  1  Yes.  64 ;  ib.  121,  122.  (u)  2  Sim.  &  Stu.  229. 
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taken,  and  were  not  exceptive,  and  that  the  copulative  ^'  and**  di^ 
tinguighed  the  principal  case  from  that  of  Wihan  &  AtounL 

And  in  the  case  of  Oxenforth  v.  Cawhwell  (x),  where  a  ieetator 
seised  of  copyhold  estates,  having  surrendered  part  thereof  only  to 
the  use  of  his  will,  devised  all  his  freehold,  copyhold  and  leasehold 
messuages,  lands,  tenements  and  hereditaments  whatsoever  and 
wheresoever  situate,  not  thereinbefore  given,  devised  or  bequeathed, 
**  the  copyhold  parts  thereof  having  been  duly  surrendered  to  the  uses 
of  this  my  udll"  unto  his  nephews  W.  C\  and  E,  O.,  their  heirs,  &c., 
in  equal  shares;  and  the  question  was  whether  the  unsurrendered 
copyholds  passed :  the  yice-Chancellor  considered  the  above  words 
in  italics  as  simply  affirming  that  the  testator  had  surrendered  to  the 
use  of  his  will  all  his  copyhold  lands,  &c.,  not  thereinbefore  devised, 
observing,  ^'  and  because  he  happened  to  be  in  one  particular  mis- 
taken in  the  fact  affirmed  by  him,  I  cannot  therefore  assume  that  he 
had  an  intention  which  is  neither  warranted  by  the  particular  expres- 
sion relied  upon,  nor  reconcilable  to  the  other  parts  of  the  will.  I 
agree  that  there  is  a  great  resemblance  between  this  case  and  the 
case  of  Wilson  v.  Mount ;  but  there  is  a  difference  in  the  language, 
and  the  expression  here  used  is  less  susceptible  of  a  restrictive  sense. 
Lord  Alvanley  had  great  difficulty  in  coming  to  his  conclusion  in 
Wilson  &  Mount y  but  considered  himself  as  yielding  to  authority,  and 
has  not  given  universal  satis&ction." 

And  a  general  devise  of  all  freehold  and  copyhold  lands  created  a 
presumption  of  an  intention  to  pass  copyholds  not  surrendered  to  the 
uses  of  the  will,  although  the  testator  should  have  been  possessed  of 
other  copyholds  which  he  had  so  surrendered  (y). 

The  rule  which  called  for  a  clear  manifestation  of  intention,  in 
order  that  copyholds  should  pass  by  a  general  residuary  devise  of 
real  property,  received  no  inconsiderable  sanction  from  the  circum* 
stance  of  copyholds  not  being  within  the  Statutes  of  Wills,  and  there- 
fore, strictly  speaking,  not  being  in  theur  nature  of  a  testamentary 
disposition. 

And  so  long  ago  as  the  7  Car.  I.,  in  the  case  of  Rose  &  Bartlett  (jzr), 
it  was  establidied  as  a  rule  of  construction,  that  if  a  man  had  lands 


r. 


(x)  2  Sim.  ft  Stu.  55ft. 

(y)  Blunt  V.  Clitherow»  10  Yes.  589; 
Andrews  v*  Waller,  ubi  sup. 

(x)  Cro.  Car.  298. 

The  rule  in  Rose  <f-  Bartlett,  excluding 
leaseholds  where  there  were  freeholds,  did 
not  apply  to  leases  for  lives,  except,  per- 
haps, where  the  limitations  were  of  a  na- 
ture to  raise  a  presumption  of  an  intention 
to  conGne  the  devise  to  freeholds  of  in- 


heritance; Sheffield  •.  Lord  Mulgrave,  5 
T.  R.  571  {  2  Yes.  jun.  526 ;  2  Pow.  on 
Dev.  138,  Srd  ed.  See  also  Fitzroy  v. 
Howard,  8  Russ.  225 ;  Weigall  v.  Brome, 
6  Sim.  109.  And  leasehold  property  would 
have  passed  under  the  description  of  *'  rral 
etiaie,**  where  the  intention  was  clear; 
Goodman  v.  Edwards,  2  Myl.  &  Keen,  759  : 
and  now  see  1  Vict.  c.  26,  s.  26,  ante,  pw 
154,  n.  («). 
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in  fee-sunple,  and  lands  for  a  term  of  years,  and  devised  all  his  lands 
and  tenements,  the  fee-simple  lands  only  would  pass,  but  that  bj  such 
»  devise  a  term  would  pass  if  the  testator  had  no  lands  in  fee ;  which 
distinction  showed  that  unless  there  were  special  circumstances  dearly 
indicating  a  contrary  intention,  a  general  gift  of  land  by  will  prima 
facie  passed  such  estate  only  as  the  nature  of  the  instrument  was  cal- 
culated to  pass,  namely,  land  of  freehold  tenure. 

It  was  decided  by  the  Court  of  Common  Pleas  (&),  that  a  general 
testamentary  disposition  of  real  estates  after  the  now  repealed  Act  of 
55  Greo.  III.  (c),  which  superseded  in  a  great  measure  the  practice 
of  surrendering  copyholds  to  the  use  of  a  will,  by  declaring  that  a 
testamentary  disposition  of  copyhold  property,  although  no  such 
surrender  had  been  made,  should  be  as  valid  as  the  same  would  have 
been  if  a  surrender  to  wiU  had  been  made,  ought  to  receive  the  same 
construction  as  if  the  testator  (being  possessed  of  both  freehold  and 
copyhold  lands),  had  surrendered  the  copyholds  to  the  use  of  his 

It  had  not  been  decided  whether,  after  the  now  repealed  Act  of 
55  Geo.  III.,  a  power  of  sale  given  by  a  copyholder  to  his  executors 
or  others  was  valid,  although  the  testator  had  not  made  a  surrender 
to  the  uses  of  his  will,  or,  in  other  words,  whether  the  act  of  parlia- 
ment had  supplied  a  surrender  in  favor  of  a  power  of  sale ;  the  words 
of  the  act  having  been,  in  effect,  that  where  by  the  custom  of  any  manor 
any  copyhold  tenant  might  by  will  dispose  of  or  appoint  his  copyhold 
tenements,  the  same  having  been  surrendered  to  the  uses  of  his  will, 
every  diq>osition  or  charge  to  be  made  by  the  will  of  any  person 
dying  aft;er  the  passing  of  the  act,  of  any  copyholds,  or  of  any  rights 
title  or  interest  in  or  to  the  same,  should  be  as  valid  and  effectual  to 
all  intents  and  purposes,  although  no  such  surrender  to  will  had  been 
made,  as  the  same  would  have  been  if  a  surrender  had  been  made  (e). 
In  order  to  obviate  the  doubt,  it  was  the  practice  to  obtain  a  release 
of  right  from  the  customary  heir  to  the  purchaser,  aft;er  he  had  been 
admitted  under  a  bargain  and  sale  from  the  executor  or  other  person 
to  whom  the  power  of  sale  was  given  (/). 

In  construing  wills  of  copyhold  lands,  the  courts  are  not  governed 


(k)  Doe  d.  Clark  v.  Ludlain,  7  Bing. 
282;  S.  C.  6  Mo.  &  Pa.  46.  The  deci. 
lioo  in  Doe  v.  Ludlam  was  conSnned  by 
the  V.  C.  in  Weigall  o.  Brome»  6  Sim.  109  ; 
and  see  Doe  4*  Bird,  6  Bam.  &  Add.  695  ; 
S.  C.  2  Nev.  &  Man.  679 ;  Doe  d,  Edmunds 
».  LleweUin,  2  Cr.  Mee.  &  Rose.  603. 

(e)  C.  192 :  ante,  p.  144. 

id)  And  see  2  Pow.  on  Dev.  122,  3rd 
ed.;  but  see  Rob.  on  Wills,  398. 


(s)  Whether  or  not  the  act  of  parlia- 
ment supplied  a  surrender  so  as  to  defeat 
a  widow's  customary  freebench,  tee  ante, 
p.  57,  n.  (o). 

(/)  Note.—As  copyholds  were  made 
devisable  by  the  8rd  section  of  1  Vict. 
G.  26,  and  as  the  55  Geo.  3  was  repealed  by 
the  2nd  sect,  of  that  act,  the  author  appre- 
hends that  there  is  no  longer  any  distinc- 
tion between  freeholds  and  copyholds  as  to 
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by  any  express  legal  terms^  any  more  than  in  a  devise  of  freeholds ; 
and  copyholds  will  therefore  pass  by  the  words  *^  all  the  residue  of 
my  property  and  effects/^  [or  "  property,  goods  and  chattels"^  {g) ;  or 
the  words  "  all  the  property  of  whatever  description  or  sort  that  I 
may  die  possessed  of  (A) ;"  or  under  the  description  of  "  personal  estate 
[or  property]  (t)/*  where  there  is  a  manifest  intention  on  the  face  of 
the  will  to  devise  real  estates.  And  the  words  ^^  real  property^"  or 
the  word  ^^ estate"  or  ^' estates,"  will  pass  all  the  interest  of  the  tes- 
tator, as  well  as  the  land  {k).    And  a  devise  of  '^  the  whole  remainder 


the  effect  of  a  power  or  sale  in  a  will,  when 
copyholders  adopt  the  testamentary  power 
of  disposition  created  by  the  act,  but  that 
they  may  surrender  as  heretofore  to  the 
uses  of  their  wills  (see  ss.  8  and  4);  and 
then  the  author  conceives  that  a  power 
of  sale  of  copyholds  may  be  given  to  exe- 
cutors or  others,  the  exercise  whereof  by 
a  bargain  and  sale,  according  to  the  prac- 
tice prior  to  56  Geo.  8  (and  the  partial  prac- 
tice even  prior  to  the  act  of  1  Vict. ),  would 
operate  as  an  appointment  and  declaration 
of  uses,  and  enable  a  purchaser  to  claim 
admittance  under  it. 

(g)  Doe  d.  Andrew  5f  others  v.  Lainch- 
bury  5r  others,  11  East,  290;  Doe  d.  Wall 
«.  Langlands,  14  East,  870;  Patton  o. 
Randall,  1  Jac.  &  Walk.  189;  Doe  ^ 
Morgan,  6  Bam.  &c  Cress.  512 ;  Edwards 
o.  Barnes,  2  Bing.  N.  C.  252  ;  Doe  d.  Pole 
V.  Watson,  6  Car.  &  Pa.  801.  Contra,  if  the 
word  "property"  be  followed  up  by  an 
enumeration  of  articles  of  personalty ;  Roe 
^  Yeud,  2  N.  R.  214 ;  and  see  Doe  ^ 
Rout,  7  Taunt.  79.  The  words  <*  goods, 
chattels,  estates  and  effects,'*  were  held  to 
pass  the  fee  to  executors  upon  trust  to  sell, 
in  King  v.  Shrives,  5  Sim.  461 ;  10  Bing. 
288 ;  but  the  context  influenced  the  con- 
struction. 

It  has  been  decided  that  copyholds  will 
pass  by  the  words  *'all  that  my  copyhold 
ground  rent;*'  Walker  v.  Shore,  19  Ves. 
891.  As  to  the  construction  of  the  words 
''ground  rent"  in  printed  particulars  of 
sale,  see  Stewart  v.  Alliston,  1  Meriv.  26. 

(A)  Noel  V.  Hoy,  6  Mad.  88. 

(0  Doe  d.  Tofield  v.  Tofleld,  11  East, 
246.  Copyhold  property  was  held  to  pass 
under  a  gift  by  a  testator  of  the  residue  of 
his  property,  whether  freehold  or  personal, 
and  wheresoever  situate.  Reeves  v.  Baker, 
18Beav.872. 


(k)  Nicholls  V.  Butcher,  18  Ves.  198 ; 
Jongsma  v.  Jongsma,  1  Cox,  Ch.  Ca.  862 ; 
Carter  v.  Homer,  4  Mod.  89;  S.  C.  I 
Show.  848;  Scott  v,  Alberry,  1  Corny. 
887;  Wilson  v.  Robinson,  2  Lev.  91; 
S.  C.  1  Mod.  100;  S.  C.  8  Keb.  180,  245 ; 
Macaree  v.  Tall,  Amb.  181 ;  Tuffnell  fu 
Page,  2Atk.  88;  S.  C.  Barn  14;  Doe  <l. 
Burkitt  and  others  v.  Chapman,  1  H.  BL 
228;  Doe  d.  Child  and  wife  «.  Wright 
and  others,  8  T.  R.  64;  Doe  d.  Wright 
V.  Child  and  wife,  1  N.  R.  385 ;  Reid 
V.  Shergold,  10  Ves.  878;  Randall  v. 
Tuchin,  6  Taunt.  410 ;  but  see  Goodwyn 
V.  Goodwyn,  1  Ves.  227;  Pettiward  p. 
Prescott,  7  Ves.  541 ;  Sharp  v.  Sharp,  6 
Bing.j680.  The  reader  is  also  referred  on 
this  subject  to  the  following  authorities; 
Reeves  v,  Winnington,  3  Mod.  45;  Cole 
o.  Rawlinson,  1  Salk.  284;  Countess  of 
Bridgwater  v.  Duke  of  Bolton,  ib.  2^7; 
S.  C.  6  Mod.  106 ;  Hopewell  v.  Ackland, 
1  Salk.  239 ;  S.  C  Corny.  164,  post,  p.  162; 
Beachcroft  v.  Beachcroft,  2  Vern.  690; 
Shaw  0.  Bull,  12  Mod.  594;  Cliffe  et  al. 
0.  Gibbons  et  aL,  2  Lord  Raym.  1824; 
Barry  v,  Edgworth,  2  P.  W.  524;  Burdet 
V.  Burdet,  1  Inst  845 ;  Ibbetson  o.  Beck- 
with,  Ca.  temp.  Talb.  157;  Tanner  oi 
Morse,  ib.  284;  B.C.  (Tanner  o.  Wise', 
8  P.  W.  295;  Timewell  v.  Perkins,  2  Aik. 
102;  Ridout  v.  Pain,  1  Ves.  10;  S.  C.  3 
Atk.  486 ;  Bailis  v.  Gale,  2  Ves.  48  ;  Doe 
f  Underdown,  Willes,  296 ;  Stiles  d.  Ray- 
ment  ^  Wise  v.  Walford,  2  Sir  W.  Bl. 
938 ;  Hogan  d.  Wallis  and  others  o.  Jack- 
son, Cowp.  299;  Loveacres  d,  Mudge  o. 
Blight  et  ux.,  ib.  852 ;  Denn  d.  Gaskin  s. 
Gaskin,  ib.  657 ;  Right  d.  Mitchell  et  ux. 
0.  Sidebotham  and  another,  2  Doug.  763 ; 
Huxtep  0.  Brooman,  1  Bro.  C.  C.  437, 
post,  p.  162  ;  Holdfast  d,  Cowper  v  Mar- 
ten and  others,  1  T.  R.  411 ;  Fletcher  e. 
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of  all  those  lands,  &c./'  after  a  previous  devise  for  life,  has  been  held 
to  be  the  same  in  effect  as  ''  all  mj  estate,  &c./'  and  to  pass  a  fee  (Z). 

General  introductory  words  in  a  will,  as,  for  instance,  ^*  As  touching 
wy  worldly  estate {m)y^  or  **  As  to  my  temporal  estate {n)^^  or  "  As  to 
vty  worldly  substance  (o),"  favor  the  construction  of  a  fee,  especiaUj 
if  the  subsequent  words  of  devise  are  not  merely  local,  or  the  devise 
is  not  wholly  disjoined  from  the  introductory  clause ;  but  such  words 
are  not  sufficient  in  themselves  to  carry  a  fee  (p). 

It  has  been  doubted  whether  a  fee  would  not  pass  to  a  devisee  by 
tbe  use  of  the  term  *'  hereditaments  {(/) ;"  but  in  Doe  &  Allen  (r)  Lord 
Kenyon  considered  the  word  as  descriptive,  and  expressed  his  asto- 
nishment that  any  doubt  should  ever  have  been  entertained  about  it ; 
and  it  is  clear,  the  author  submits,  that  the  word  ''hereditament" 


Smiton,  2  T.  R.  656 ;  Doe  d.  Palmer  and 
others  «.  Richards,  S  T.  R.  356;  Doe  d, 
ficezley  v,  Woodhoase  and  others,  4  T.  R. 
89;  Goodright  d.  Baker  v.  Stocker,  5 
T.  R.  13 ;  Andrew  v.  Southouse,  ib.  292 ; 

1  Bos.  ft  Fill.  247,  248;  Trent  and  others 
«.  Hanning  and  others,  1  N.  R.  116; 
S.  C.  7  Bast,  97 :  Roe  d.  Child  et  ux.  v. 
Wright,  7  East,  259 ;  Roe  d.  Shell  v.  Pat- 
tbon,  16  East,  221  ;  Sir  Arthur  Chichester 
ff.  Oxendeu,  4  Taunt.  176;  Chorltpn  v, 
Taylor,  3  Yes.  &  Bea.  160;  Hick  v.  Dring, 

2  Mao.  ft  Selw.  448;  Uthwstt  v.  Bryant,  6 
TsmiL  317 ;  Denn  ^  Hood,  7  Taunt  35  ; 
Roe  ^  Bacon,  4  Mau.  &  Selw.  366;  Hard- 
ing V.  Gardner,  1  Brod.  &  Bing.  72; 
Wilkinson  v.  .Chapman,  3  Russ.  145;  but 
lee  Frogmorton  d.  Wright  v.  Wright  and 
sDotfaer.  3  ^ils.  414 ;  S.  C.  2  Sir  W.  Bl. 
889;  Ford  «.  Ford,  6  Hare,  487. 

The  words  *'my  share  of  the  B.  and 
other  estates "  held  to  pass  the  fee  of  an 
nndirided  part;.  Paris  o.  Miller,  5  Mau. 
ft  Selw.  408.  And  the  Court  of  B.  R. 
expressly  decided  this  case  on  the  effect 
of  the  word  **  share "  alone,  Lord  Ellen- 
borough  saying,  "This  is  not  the  devise 
of  a  portion  which  tbe  devisor  has  carved 
out  of  the  entirety ;  it  existed  in  her  as  it 
is  devised ;  the  words  '  my  share,*  as  it 
seems  to  me,  were  used  as  denoting  the 
interest." 

In  Stokes  v.  Salomons,  15  Jur.  483,  the 
words  "  all  my  estate  and  effects "  were 
held  to  pass  copyhold  property  acquired 
>ubsequently  to  the  making  uf   the  will. 

8. 


Tlie  case  of  Vick  o.  Sweter,  13  Jur.  625, 
is  one  where  certain  words  of  devise  were 
held  to  pass  an  estate  for  life  only,  not- 
withstanding the  use  of  the  word  "  estate." 

The  28th  sect,  of  1  Vict  c.  26,  enacted 
that  a  devise  without  words  of  limitation 
should  pass  the  fee,  or  other  the  whole 
estate  or  interest  of  the  testator,  unless 
a  contrary  intention  should  appear  by  the 
will. 

(0  Norton  v.  Ladd,  1  Lutw.  755. 

(m)  Ibbetson  o.  Beckwith,  Ca.  temp. 
Talb.  157  ;  Smith  v.  Coffin,  2  H.  Bl.  441  ; 
Frogmorton  v.  Holyday,  8  Burr.  1625 ; 
S.  C.  1  Sir  W.  Bl.  535;  Loveacres  v. 
Blight,  Cowp.  352;  Hope  v.  Taylor,  1 
.  Burr.  268. 

(n)  Grayson  v.  Atkinson,  1  Wils.  333. 

(o)  Hogan  v.  Jackson,  Cowp.  299. 

(p)  Frogmorton  v.  Wright,  3  Wils.  414; 
S.  C.  2  Sir  W.  Bl.  889;  Denn  v.  Gaskin, 
Cowp.  657 ;  Goodright  v.  Stocker,  5  T.  R. 
13 ;  Doe  v.  Buckner,  6  T.  R.  610 ;  Doe  ^ 
Allen,  8  T.  R  503 ;  Goodright  v.  Barron, 
11  East,  220. 

(q)  1  Salk.239,  in  Hopewell^- Ackland; 
8  T.  R.  360,  in  Doe  f  Richards. 

(r)  Sup.  Holt,  C.  J.,  would  seem  to  have 
been  of  opinion  that  the  word  "  heredita- 
ment "  implied  a  fee.  See  Holt,  236.  Sed 
vide  the  case  of  Hopewell  ^  Ackland,  in 
Corny.  167,  where  the  difference  is  sug- 
gested  between  the  words  hareditas  and 
hareditamentum,  the  former  importing  the 
estate  or  interest  in  the  land,  and  the 
latter  the  land  itself. 
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would  not  per  se  create  an  estate  in  fee,  although  it  may  \^  explained 
bj  other  parts  of  the  will  to  mean  the  inheritance  (s). 

The  words  '^  all  1  am  worth  (t)^  and  also  the  words  ^^  whatever  eke 
I  have  in  the  world.{u)y^^  include  real  estate,  in  their  ordinary  signifi-^ 
cation :  and  even  the  words  ^^  all  I  may  die  possessed  of^  will  pass 
real  estate  if  the  intention  be  manifested  by  other  parts  of  the  will(x), 
but  not  otherwise  (y) ;  and  words  of  the  above  or  the  like  import  may 
also  be  explained  by  the  context  of  the  will  to  mean  the  interest  of 
the  testator,  as  well  as  the  land,  and  to  pass  the  fee  (z). 

A  charge  upon  the  estate  of  an  annual  payment,  which  may  by 
possibility  continue  beyond  the  life  of  the  devisee,  will  induce  the 
construction  of  a  fee  in  a  limitation  that  would  otherwise  only  create 
a  life  interest  (a) :  so  also  a  charge  of  a  sum  in  gross,  or  of  all  debts 
and  legacies  (6). 

The  effect  of  the  word  "  estate"  or  "property"  in  a  devise  may, 
however,  be  restrained  by  the  intention  collected  from  the  general 
words  of  the  will  (c),  and  by  terms  of  locality,  if  the  whole  of  the 
words  are  merely  descriptive  {d) ;  but  it  was  held  by  Lord  Hardwicke 
in  Bailis  v.  Gale  (e),  that  the  words  ^^all  that  estate  Thought  of  Mead!" 


(«)  See  Mos.  240,  in  Canning  v.  Can* 
ning,  3  Wils.  418 ;  Denn  d.  Moor  v.  Mellor, 
6  T.  R.  568 ;  Doe  d,  Mellor  v.  Moor,  6 
T.  R.  175  ;  Denn  ^  Moor,  in  error,  1  Boa. 
&  PI.  559  et  seq. 

{i)  Huxtep  0.  Brooman,  1  Bro.  C.  C. 
487. 

(tt)  Hopewell  f  Ackland,  1  Corny.  164 ; 
Ca.  temp.  Talb.  386;  Goodtitle  4  Mad- 
dern,  4  Eaist,  496. 

(«)  8  Ves.  607. 

{y)  Monk  v.  Mawdsley,  1  Sim.  289. 

(z)  Under  a  devise  of  "all  and  every 
my  freehold  hereditaments  and  estate  in  A!* 
copyholds  were  held  not  to  pass,  although 
the  freeholds  and  copyholds  were  to  some 
extent  intermixed  and  usually  let  together. 
Quennell  p.  Turner,  IS  Beav.  240. 

(a)  Collier's  case,  6  Co.  16  a;  Ansley 
^  Chapman,  Cro.  Car.  157 ;  Baddeley  o. 
Leppingwell,  3  Burr.  1533 ;  and  see  Frog- 
morton  d,  Bramstone  v.  Holyday  et  al., 
ib.  1618;  Loveacres  Sf  Blight,  Cowp.  352; 
Goodright  d.  Baker  «.  Stocker,  5  T.  R.  13; 
Andrew  v.  Southouse,  ib.  292 ;  Doe  jf 
Clayton,  8  East,  141. 

(6)  See  the  several  authorities  in  the 
last  note;  vide  also  Doe  ^  Richards,  3 
T.  R.  356;  Denn  hi  Mellor,  5  T.  R.  558  ; 


Doe  ^  Holmes,  8  T.  R.  I ;  Goodtitle  f 
Maddem,  4  East,'  499;    Doe  ^  Snelling, 

5  East,  92;  Dolton  «.  Hewen,  6  Madd. 
9.  Put  this  is  only  where  the  devisee  is 
charged,  and  not  when  the  charge  is  upon 
the  land  simply.  Vide  the  authorities  in 
the  last  note,  and  sup. ;  see  also  Diddns 
«.  Marshal,  Cro.  Eliz.  830;  Fairfax  9. 
Heron,  2  Eq.  Ca.  Abr.  307;  Canning  «. 
Canning,  Mos.  240 ;  2  Atk,  341  ;  Roe  4 
Blackett,  Cowp.  239;  Doe  4*  Clark,  2 
N.  R.  349 ;  Doe  ^  Clayton,  8  Bast,  141  ; 
Pow.  on  Dev.  3^4,  3rd  ed. ;  Hen  veil  v. 
Whitaker,  3  Russ.  343;  Dover  o.  Ore. 
gory,  10  Sim.  3P3. 

(c)  Wilkinson  v.  Merryland,  Cro.  Car. 
447,449;  Marhant  v.  Twisden,  Giib.  Eq. 
Rep.  30 ;  Chester  0.  Painter,  2  P.  W.  335; 
Bailis  V.  Gale,  2  Ves.  51 ;  Doe  d.  Spear- 
ing 9.  Backner,  6  T.  R.  610;  Hilton  «. 
Kenworthy,  3  East,  553;  Roe  if.  Helling 
V.  Yeud,  2  N.  R.  214;  Woollam  a  Ken. 
worthy,  9  Ves.  137 :  Doe  d.  Bunny «.  Bout, 
7  TaanL  79. 

{d)  Doe  Sf  Clayton,  8  East,  141;  Doe 
4-  Lawes,  2  Nev.  &  Per.  195 ;  7  Ad.  & 
El.  195. 

(e)  2  Ves.  48 ;  and  see  Sharp  o.  Sharp, 

6  Bing.  630. 
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passed  both  the  interest  and  land^  and  were  not  descriptive  only;  and 
in  Roe  d.  Child  &  wife  y.  Wright  (f),  the  words  **  all  my  estate,  lands, 
f^c,  known  and  called  by  the  name  of  the  Coal  Yard,  in  the  parish  of 
Sl  Giles,  London,^  were  held  not  to  be  a  local  description  ovlj,  but 
to  pass  the  fee  {g)» 

And  again,  in  Harding  v.  Gardner  (h),  a  devise  of  the  testator's 
real  estates,  consisting  of  thirty  acres,  &c.  was  held  to  pass  a  fee,  the 
words  of  locality  not  qualifying  the  technical  operation  of  the  word 
estate. 

In  Roe  V.  Bacon  {i),  where  the  testator  devised  all  his  freehold 
lands,  messuages  and  tenements,  at  &c.,  to  his  wife  for  her  life,  and 
after  her  decease,  all  the  said  estates  to  be  divided  among  bis  fi)ur 
Eons  and  his  6(»i-in-law  C.  71,  diare  and  share  alike,  the  court  of 
B.  S.  held  that  the  sons  took  a/ee  in  remainder  after  the  death  of  the 
vrife. 

An  estate  in  fee  in  a  prior  devisee  may  also  be  implied  from  the 
sabsequent  limitations  in  the  will ;  for  instance,  if  an  estate  is  limited 
by  will  to  the  child  of  a  prior  devisee  for  life,  without  words  of  in- 
heritance, with  remainder  over  in  fee,  should  such  child  die  before  a 
certain  age,  the  child  will  take  an  absolute  fee  on  attaining  the  par- 
ticular age  (A) :  nor,  as  it  should  seem,  is  this  rule  restricted  to  a  devise 
to  the  child  of  the  prior  devisee  for  life  (Z). 

And  it  has  been  decided  (m),  that  a  reversion  in  fee  of  copyhold 
estates  passes  by  a  residuary  devise  to  a  previous  devisee  for  life,  un- 
less a  conlarary  intention  is  to  be  collected  from  the  whole  of  the  will ; 


(/)  7  East,  259 ;  and  see  Tuffnell  v. 
Page,  Barry  «.  Edgworth,  Goodwyn  o. 
Goodwyn,  Chichester  v.  Oxendon,  Chorl- 
ton  V.  Taylor,  Randall  «.  Tucbin,  Deon  v. 
Hood,  ubi  sup. 

ig)  The  words  '*  my  estate  o/  A^**  and 
"my  estate  at  A,^'  are  words  of  the  same 
import;  see  Doe  d.  Oxenden  v.  Chiches- 
ter, 4  Dow's  P.  C.  92,  which  case  ha, 
decided  that,  except  where  there  is  a  latent 
ambigaity,  parol  or  extrinsic  evidence  is 
not  admissible  to  explain  a  will ;  Newton 
V.  Lucas,  6  Sim.  57  ;  post,  tit.  **  Evi- 
dence;*' and  see  ante,  p.  124,  n.  (6) ;  Harris 
V.  Bishop  of  Lincoln,  2  P.  W.  137 ;  Beau- 
moot  SL  Fell,  ib.  141 :  Arab.  175,  n.  (1); 
Thomas  s.  Thomas,  6  T.  E.  676 ;  Care, 
lest  0.  Careless,  1  Meriv.  384 ;  Doe  ^ 
Huthwaite,  8  Bam.  &  Aid.  682 ;  Doe  4 
Westlake,  4  ib.  57. 

(i)  1  Brod.  &  Bing.  72. 

(i)  4  Mau.&  Selw.  ZQQ ;  and  see  Uthwatt 


9.  Bryant,  6  Taunt  817. 

{k)  Purefoy  f  Rogers,  2  Saund.  880; 
Wright  V.  Bond,  2  N.  R.  125 ;  MaTBhall 
f  Hill,  2  Mau.  &  Selw.  608 ;  Doe  d.  Els- 
more  and  others  v.  Coleman  and  others,  6 
Pri.  179;  and  see  Robinson  v.  Grey,  9 
East,  1 ;  Doe  f  Cundall,  ib.  400 ;  but  see 
Fowler  v.  Blackwell,  1  Corny.  858;  Roe 
^  Blackett,  Cowp.  285.  And  an  excep- 
tion out  of  a  general  devise  carries  the 
same  quantity  of  estate  as  that  from  which 
it  is  excepted;  and  therefore  a  fee  would 
pass  by  an  exception  out  of  land  devised 
in  fee;  Doe  t?.  Lawton,  4  Bing.  (N.  S.) 
455. 

(0  Wright  4-  Bond,  Doe  ^  Cundall, 
sup. ;  2  Pow*  on  Dev.  895  et  seq.,  8rd  ed. 

(m)  Doe  d,  Moreton  and  Wife  v.  Fos- 
sick, 1  Barn.  &  Adol.  186 ;  and  see  Good- 
right  9.  Marquis  of  Downshire  et  ux.,  2 
Bos.  &  Pul.  600. 
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and  that  a  charge  of  an  annuity  on  the  residuary  estate  is  not  a  suffi- 
cient indication  of  such  an  intention  (n). 

It  was  a  rule  in  copyhold  as  well  as  in  freehold  cases^  that  general 
words  of  devise  would  not  have  operated  as  an  execution  of  a  power, 
if  the  testator  had  any  devisable  interest  to  which  the  words  would 
apply  (o). 

So  where  a  testator  having  a  mere  power  of  appointment  over  free- 
hold and  copyhold  estates,  and  being  seised  in  fee  of  other  freehold 
estates,  made  a  general  devise  of  all  his  freehold  and  copyhold  estates, 
without  any  reference  to  his  power  of  appointment,  it  was  decided  by 
Best,  J.,  and  two  of  the  Masters  in  Chancery  sitting  for  the  Master 
of  the  KoUs,  that  the  will  was  an  execution  of  the  power  over  the 
copyhold,  but  not  of  the  power  over  the  freehold  estates  ( p). 

And  where  a  person  had  both  a  power  and  an  interest  in  copy- 
holds, a  general  devise  would  have  passed  the  interest,  although  the 
will  should  have  been  a  defective  execution  of  the  power ;  and  it  was 
decided  that  such  a  devise  was  aided  by  the  now  repealed  statute  of 
55  Geo.  III.  c.  192(9). 

A  testamentary  power  over  copyhold  estates  might,  however,  have 
been  executed  without  taking  any  notice  of  it  (r) ;  but  if  the  testator 

(ft)  Where  a  testator  directed  the  sale  of 
hia  residuary  estate  which  comprised  free- 
holds in  possession,  and  a  reversion  in  a 
copyhold  estate,  which  did  not  fall  into 
possession  until  after  the  death  of  the 
legatee,  it  was  held  that  acts  done  by  him 
amounting  to  a  reconversion  of  the  free, 
holds  into  land,  did  not  operate  to  reconvert 
the  copyholds,  and  that  they  passed  to  the 
personal  representative,  and  not  to  the  heir 
of  the  legatee.  Meredith  v,  Vick,  29  L.  T. 
840.  Ch. 

(o)  Sir  Edward  Clere's  case,  6  Co.  17; 
Parker  4>  Kett,  12  Mod.  469;  Earl  of 
Leicester's  case,  1  Vent.  278 ;  Colt  o.  Bi- 
shop of  Coventry,  Hob.  169;  Campbell  v. 
Leach,  Amb.  747 ;  Standen  v.  Standen, 
2  Yes,  jun.  589 ;  DUlon  v,  Dillon,  1  Ball  & 
Beatty,  9S ;  Langley  v.  Sneyd,  3  Brod. 
&  Bing.  254 ;  Lewis  v,  Llewellyn,  1  Turn. 
104 ;  Farmer  o.  Bradford,  3  Russ.  354 ; 
Napier  v.  Napier,  I  Sim.  28 ;  Lovell  v. 
Knight,  3  Sim.  275;  Walker  v.  Mackie, 
4  Buss.  76;  Grant  v.  Lynam,  ib.  292; 
Wallop  V.  Lord  Portsmouth,  Sugd.  on 
Pow.  Append,  p.  762,  5th  ed. ;  Lownds  o. 
Lownds,  1  You.  &  Jerv.  445;  Doe  4* 
Roake,  2  Bing.  497 ;  S.  C.  ( Denn  v.  Roake) 
in  error,  5  Barn.  &  Cress.  720 ;  S.  C.  Dom. 
Proc.  (Roakes,  pit,  Denn,  deft.),  1  Dow, 


N.  S.  437  ;  4  Bli.,  N.  S.  1  ;  6  Bing.  475; 
Hougham  v.  Sandys,  2  Sim.  95 ;  Davies  p. 
WillUms,  1  Adol.  &  £11.  588;  vide  also 
Anson  v.  Lee,  before  the  V.  C,  Mardi, 
1831.  MS. 

(/>)  Lewis  V.  Llewellyn,  1  Turn.  104. 

{q)  Doe  d,  Hickman  v.  Hickman,  4 
Barn.  &  Adol.  56  ;  ante,  p.  154,  n.  (x). 

Section  27  of  1  Vict  c.  26,  enacted,  that 
a  general  devise  of  real  estates  should 
operate  as  an  execution  of  any  power  of 
appointment  of  the  testator  over  esutes  to 
which  the  description  might  extend,  unless 
a  contrary  intention  should  appear  by  the 
will.  As  to  the  execution  of  powers  by 
deed,  see  23  &  24  Vict  c.  35,  s.  12. 

(r)  Manwood's  case,  Cary,  36  ;  Andrews 
v.  Emmot,  2  Bro.  C.  C.  803;  Lane  v. 
Wilkins,  10  East,  242;  Doe  ^  Bird,  2 
Nev.  &  Man.  679  ;  S.  C.  5  Barn.  &  Adol. 
695.  It  has  been  decided  by  the  House 
of  Lords  that  a  power  of  revocation  re- 
served to  A.  by  any  writing  under  bis  band 
and  seal  attested  by  two  or  more  credible 
witnesses,  and  of  appointing  new  uses  by  the 
tame  or  any  other  deed^  may  be  exercised  by 
the  will  of  A.,  without  noticing  the  power; 
Countess  of  Roscommon  «f-  Fowke,  6  Bro. 
P.  C.  158;  see  also  Sugd.  on  Powers,  227, 
5th  ed. ;  Doe  j-  Holloway,  I  Stark.  431. 
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had  any  other  real  estates^  it  was  essential  that  he  should  have  shown 
that  he  had  the  particular  property  in  view  by  some  reference  to 
it  {$) ;  therefore  where  a  testator,  having  a  power  to  appoint  a  copy- 
hold estate  by  deed  or  will,  made  a  general  devise  of  all  the  residue 
of  his  effects,  real  and  personal  (O9  Lord  Hardwicke  adjudged  that 
the  copyhold  did  not  pass,  noticing  that  the  testator  had  other  lands 
on  which  the  devise  might  be  satisfied  (u) ;  and  that  there  was  nothing 
that  was  at  all  descriptive  of  the  copyhold  but  what  was  applicable  to 
the  estates  of  which  the  testator  was  seised. 

The  rules  adopted  in  freehold  cases  as  to  words  of  recommendation 
in  a  will,  and  exclusive  dispositions  under  powers,  apply  equally  to 
copyholds.  So  in  Macey  and  others  v.  Skurmer^x),  which  was  a 
devise  by  N.  S.  to  his  wife,  her  heirs  and  assigns  for  ever,  being  weU 
assured  that  she  would  at  her  decease  dispose  of  the  lands  amongst 
all  or  such  of  his  children  as  she  in  her  discretion  should  think  most 
proper,  and  as  they  by  their  conduct  should  deserve ;  it  was  held  that 
the  word  '^  sucV'  gave  the  wife  the  power  to  make  an  exclusive  dis- 
position to  any  one  child  (y). 

The  courts  have  inclined  to  construe  a  devise  of  copyhold  as  of 
fi'eehold,  so  as  to  annex  the  legal  estate  to  the  equitable,  by  making 
the  estate  of  the  trustees  commensurate  with  the  purposes  of  the 
trust ;  therefore  under  a  devise  to  A,  and  B.  and  their  heirs,  in  trust 
to  permit  C  or  her  assigns  to  occupy  the  same,  or  to  pay  to  or  per- 
mit her  or  her  assigns  to  receive  the  rents  for  her  natural  life  for  her 
separate  use,  and  subject  to  such  estate  and  interest  of  C  to  such 
uses  as  C  should  by  her  will  appoint,  and  in  default  of  appointment 
to  her  right  heirs ;  it  was  held  that  the  estate  was  vested  in  A,  and 
B.  and  their  heirs  for  the  life  only  of  C,  and  that  the  legal  estate, 
after  C'«  death,  vested  in  the  appointee  under  her  will,  who  recovered 
in  ejectment  against  the  assignee  of  the  person  to  whom  the  trustees 
had  surrendered  (z). 

But  in  deciding  whether  trustees  took  the  fee  or  not,  the  courts 
were  influenced  by  the  purposes  of  the  trust ;  and  the  intermixture 
of  copyholds  with  other  property,  in  which  the  trustees  must  be  held 


(«)  Sugd.  on  -Powen,  289,  5th  ed. 

(0  Ex  parte  Caswall,  1  Atk.  559  ;  ante, 
p.  154,  et  seq.  We  have  seen. that  a  power 
when  coupled  with  an  interest  cannot  be 
execoted  by  an  infant,  ante,  p.  Hi. 

(«)  Equity  will  direct  an  enquiry,  whe- 
ther there  be  any  thing  but  copyhold  to 
answer  the  devise.  Secus  in  the  case  of 
a  power  to  appoint  personalty;  Jones  0. 
Tucker,  2  Meriv.  5S7 ;  Jones  v,  Curry,  1 
Swsnst  71. 

(1)  1  Atk.  889. 


(y)  Where  the  power  is  not  exclusive, 
it  is  unnecessary  to  give  a  substantial 
share  to  each  of  the  objects ;  1  Will.  4,  c.  46. 

(2)  Doe  d.  Woodcock  v.  Barthrop,  5 
Taunt  882 ;  vide  also  Lord  Say  and  Seal 
3f  Lady  Jones,  3  Bro.  P.  C.  113;  Doe5f 
Simpson,  5  East,  162;  Hawker  «.  Haw- 
ker, 8  Barn.  &  Aid.  537;  Morrant  v. 
Gough,  7  Barn.  &  Cress.  206  ;  1  Man.  ft 
Ry.  41 ;  and  see  Stanley  v.  Stanley,  16 
Ves.  491. 
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to  have  the  whole  interest,  would  have  induced  the  court  to  decide 
that  the  legal  fee  of  the  copyholds  vested  in  the  trustees  (a)« 

Under  a  devise  of  freehold  and  copyhold  to  trustees  in  trust  for  an 
in&nt  son^  and  to  be  transferred  to  him  as  soon  as  he  should  attain 
twenty-one,  but  in  case  he  should  die  before  he  attained  twenty-one, 
then  a  devise  over  to  V.  P.  and  his  heirs,  it  was  held  that  the  trus- 
tees took  only  an  estate  for  years,  determinable  upon  the  son's  attain- 
ing twenty-one  {b\ 

And  in  Ckajman  v.  Prickett  (c),  the  Court  of  Comm<m  Pleas  held 
that  a  direction  in  a  codicil  to  the  will  of  the  testator,  that  his  copy- 
hold property  should  be  transferred  to  his  wife,  was  not  equivalent  to 
a  devise  of  the  copyhold,  and  consequently  that  the  legal  estate  did 
not  become  vested  in  the  trustees  named  in  the  will. 

If  a  copyholder  who  had  made  a  surrender  to  the  uses  of  his  will, 
by  his  will  devised  that  his  copyholds  should  be  sold,  but  without 
saying  by  whom,  a  court  of  equity  would  compel  the  customary  heir 
to  give. effect  to  the  power  of  sale  (d).  But  the  heir  is  not  a  neoessaiy 
party  in  such  a  case,  when  the  power  is  given  to  executors  (e)  or  to 
a  particular  person (/) ;  or  when  by  implication  the  power  is  exer- 
cisable by  the  executors  virtute  officii  (g). 


(a)  See  Houston  v.  Hug^hes,  6  Barn.  & 
CreM.  403;  6  Rubs.  116;  aftd  see  Do«4 
Wilkn,  2  Barn.  &  Aid.  88 ;  Doe  ^  Mar- 
.tyn»  8  Barn.  &  Cress.  497  ;  Doe  ^  Edlin, 
4  AdoL  &  EIL  589  ;  Heardson  v,  WUliam. 
son,  1  Keen,  88;  Creaton  0.  Creaton,  2 
Jur.  (N.  S.)  1228. 

By  s.  80  of  1  Vict.  e.  26,  a  devise  to  a 
trustee  or  executor  passes  the  fee  or  whole 
estate  of  the  testator,  unless  a  definite  term 
or  estate  of  freehold  be  given  expressly  or 
impliedly.  And  by  s.  31,  devisees  in  trust 
take  a  fee,  when  the  trusts  may  continue 
beyond  the  life  of  a  person  to  whom  a 
beneficial  interest  is  given. 

(b)  Doe  d.  Player  «.  Nieholls,  1  Bam. 
&  Cress.  SS6;  8.  C.  2  Dow.  &;  Ry.  480; 
Edwards  v.  Symons,  post. 

(e)  6  Bing.  602. 

{d)  BIstch  4  Agnes  v.  Wilder  and  others, 
1  Atk.  420;  1  Ch.  G.  180;  Pits  v.  Pelham, 
1  Lev.  804. 

(«)  Wanieford  v.  Thompson,  3  Yes.  jun. 
513;  White  v.  Vitty,  2  Russ.  496.  But 
see  ante,  p.  159,  as  to  such  a  power  when  no 
surrender  has  been  made  to  the  use  of  the 
will,  especially  since  the  act  of  1  Vict, 
c.  26. 

(/)  Bright  9,  Hubbard,  Cro.  Eliz.  68. 
In  the  case  of  Brent  or  Beal  v.  Sheppard, 


Cro.  Jac.  199,  a  copyholds  in  fee  surren- 
dered to  the  use  of  his  will,  and  devised 
his  copyhold  land  to  his  wife,  and  if  she 
had  any  issue  by  him,  then  to  such  issue 
at  the  age  of  twenty-one,  and  if  the  issue 
died  before  that  age  or  before  his  wife,  or 
if  she  had  no  issue,  then  tke  to  ebooie  two 
attarme$,  and  to  make  a  bill  rf  eaie  rf  the 
lands  te  the  beet  advantage  ;  and  the  court 
held  that  she  had  the  lands  for  life,  and 
not  having  issue,  had  not  any  interest  to 
dispose  of,  but  bad  authority  by  will  to 
nominate  two  who  should  sell,  and  that 
the  vendee  should  be  tn  by  the  first  will, 
and  that  no  new  surrender  would  be  ne- 
cessary. 

ig)  For  several  authorities  on  powers  of 
sale  expressly  given  to  executors,  or  aris- 
ing by  implication  firom  the  tenor  of  the 
will,  see  8  Yin.  Devise  (M.  e.  to  S.  e.) 
The  power  is  not  to  be  implied  because 
the  devisees  are  minors;  Patton  e.  Ran- 
dall. 1  Jac.  &  Walk.  196.  With  reference 
to  a  power  in  executors  to  sell,  the  case  of 
Bartham  «.  Wiltshire,  4  Mad.  44,  was  dis- 
approved of  by  the  V.  C.  of  England,  in 
Forbes  v.  Peacock,  12  Sim.  586,  as  irrecon- 
cilable with  Ward  9.  Devon,  cited  11  Sim. 
160;  vide  also  Curtis  o.  Fulbrook,  13  Jur. 
1044. 
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In  Baieman  v.  Baieman  (/i)  the  will  contained  a  proviso  that  if 
the  testator's  personal  estate^  and  his  house  and  lands  at  W.  should 
not  pay  his  debts,  then  his  executors  were  to  raise  the  same  out  of 
his  copyholds,  and  it  was  held  that  the  executors  were  entitled  to  seU 
the  copyholds. 

When  the  testator  shows  an  intention  to  give  allfirom  the  heir,  and 
to  turn  the  land  into  personalty,  his  design  is  not  to  be  disappointed 
by  any  subsequent  event;  for  instance,  should  the  money  arising  from 
the  sale  be  directed  to  be  laid  out  in  the  purchase  of  an  annuity,  the 
heir  wiU  be  decreed  to  join  in  a  sale,  although  the  annuitant  should 
die  immediately  after  the  testator  (t).  But  if  the  conversion  be  for 
any  partial  purpose  which  fiuls,  then  the  heir  will  be  entitled  by  way 
of  resulting  trust  (A). 

The  rule  in  freehold  cases  that  an  estate  may  arise  by  implication 
in  favor  of  the  wife,  when  the  devise  is  to  the  heir,  but  not  when  it 
is  made  to  a  stranger,  is  equally  applicable  to  copyholds  (Z). 

Bat  few  cases,  if  any,  can  arise  under  a  will,  where  the  intention 
will  not  prevail,  if  discoverable  by  the  court  (whether  of  law  or  equity); 
and  the  courts  are  influenced  by  the  context,  even  if  it  be  opposed  to 
a  general  rule  of  construction  (m) ;  and  will  sometimes  substitute  the 
plural  for  the  singular  number,  and  vice  versd.  It  must,  however,  fre- 
quently happen  that  the  designs  of  a  testator  are  defeated  by  the  ob- 
scurity, not  only  of  the  language  of  the  particular  devise,  but  even  of 
the  context  of  the  will  (n).  Devises  of  copyholds  were  more  particu- 
larly favored  in  this  respect,  as  the  courts  raised  the  presumption  of  and 
gave  eflfect  to  the  copyholder's  intention  to  pass  lands  acquired  after 
the  date  of  the  will,  if  there  were  words  in  it  sufficiently  comprehen- 


(A)  1  Atk.  421.  See  the  Equity  Juris- 
diction Improvement  Act,  15  &  16  Vict, 
c  SS,  8.  55,  and  the  act  of  22  &  23  Vict, 
e.  35,  to  further  Amend  the  Law  of  Pro- 
perty, 8.  13. 

(i)  Yates  v.  Compton,  2  P.  W.  309. 
As  m  such  a  case  the  heir  will  he  enti- 
tled to  the  intermediate  i^ents  at  law,  it 
ii  nsoal  to  insert  a  clause  in  the  will  de- 
vising the  same  to  the  executors  or  to 
trustees. 

{k)  Post,  tit.  "  Trust  Estates." 

(0  Fawlkner  «.  Fawlkner,  1  Vern.  22. 
And  see  Higbam  v.  Baker,  Cro.  Eliz.  16; 
Horton  v.  Horton,  Cro.  Jac.  75;  Bro. 
"Derise,"  pL  52;  Vaug.  264;  Smartel 
s.  8<^oller,  1  Vent.  323 ;  S.  C.  2  Lev. 
207 ;  S.  C.  T.  Jones,  98 ;  1  Meriv.  414. 

(■)  Houston  «.  Hughes,  5  Rubs.  116. 

(»)  See  Woodhouse  o.  Meredith,  1  Meriv. 


450 :  Houston  Jj-  Hughes,  sup. 

In  caaes  of  great  ohacurity  the  title  of 
the  heir  is  favored.  So  under  a  devise 
and  bequest  of  freehold,  leasehold  and  eo- 
pyhold,  and  1000/.  stock  to  A.,  B»  and  C, 
tenendum  the  said  last- mentioned  free- 
hold and  leasehold  messuages,  tenements, 
estates  and  premises  and  the  1000/.,  upon 
trust  for  A.  I  it  was  held  by  the  M.  R. 
that  jf.  was  not  interested  in  the  copyholds, 
which  descended  to  the  heir;  Stubbs  v, 
Sargon,  2  Keen,  225 ;  and  the  decision  was 
affirmed  by  the  Lord  Chancellor,  8  Myl.  & 
Or.  507. 

A  copyhold  brewhouse  and  maltbouse, 
let  on  lease  with  plant  and  utensils,  were 
devised  by  the  description  of  copyhold 
messuages ;  the  plant  held  to  pass :  Wood 
4  Gaynon,  Amb.  895. 
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give  to  include  them,  and  the  lands  had  been  surrendered  to  the  uses 
of  the  will  (o) :  this  point  was  first  discussed  in  Heylyn  y.  Heylyn  (p) ; 
eq^d  though  the  authority  of  that  case  has  been  doubted  (g),  the  case 
of  7^  Attorney-General  Y.  Vigor  (r)  and  several  others  {s)  put  the 
question  at  rest. 

And  where  the  previous  devise  is  clear,  the  property  ascertained  by 
it  will  pass,  though  there  be  a  subsequent  misdescription  (/) ;  but 
where  the  testator,  who  was  seised  of  freehold  and  copyhold  estates 
in  /.  which  were  under  mortgage,  and  of  other  freehold  land  in  /.  not 
included  in  the  mortgage,  recited  in  his  will  that  he  was  seised  of 
divers  freehold  and  copyhold  hereditaments  in  /.  (which  copyholds 
he  had  surrendered  to  the  use  of  his  will),  and  all  which  freehold  and 
copyhold  messuages,  ^c.  were  subject  to  a  mortgage  thereof  msAe,  &c., 
and  then  gave  and  devised  all  and  every  his  said  freehold  and  copy- 
hold messuages,  &c.  unto  P.  and  A.  and  their  heirs  upon  certain 
trusts,  and  gave  all  the  residue  of  his  freehold  and  copyhold  estates 
unto  his  son  S.  P.,  his  heirs,  &c.,  the  Court  of  Common  Pleas  held 
that  the  land  in  /.,  which  was  not  comprised  in  the  mortgage,  did 
not  pass  to  the  trustees,  but  vested  in  S.  P.  the  son,  under  the  resi- 
duary devise  (a). 

If  a  testator  be  entitled  to  two  species  of  property,  the  one  precisely 
answering  the  description,  the  other  not  so  exactly  and  technically 
answering  it,  the  latter  will  not  be  held  to  pass.  So  where  a  testator 
devised  all  his  copyhold  estates  situate  at  G,  which  he  became  entitled 
to  on  the  decease  of  his  father ;  and  the  fact  was  that,  on  the  death  of 
his  father,  the  testator  had  taken  possession  of  two  copyholds  at  6., 
one  which  his  fiither  had  in  his  lifetime  surrendered  to  him  in  fee,  but 
of  which  the  father  retained  possession  until  his  death,  and  another 
which  descended  to  him  as  his  heir :  —it  was  held  that  the  latter  estate 
being  sufficient  to  satisfy  the  words,  the  former  did  not  pass  {x).  The 
decision  in  this  case  was  influenced  by  the  long-established  rule,  that 
an  heir  is  not  to  be  disinherited  except  by  express  words  or  necessary 
inference  (y). 

In  Doe  d.  Belasyse  and  wife  v.  Earl  and  Countess  of  Lucan  (z), 
the  Court  of  B.  R.  held  that  a  general  devise  of  the  testator's  manor 

(o)  Ante,  pp.  146, 147.    And  now  by  24th  (u)  Pullin  v.  Pullin,  8  Bing.  47. 

section  of  1  Vict.  c.  26,  a  will  speaks  from  («)  Roe  d,  Ryall  o.  Bell,  8  T.  R.  579; 

the  death  of  the  testator.  2  Pow.  on  Dev.  106,  3rd  edit 

(;i)  Cowp.  180;  Lofil,  604.  (y)  As  to  this  rule,  see  Boutell  v.  Mo- 

(7)  See  1  Watk.  on  Cop.  127.  hun.  Pre.  Ch.  884;  Sjmpson  o.  Homsby, 

(r)  8  Ves.  286.  ib. ;  Gascoyne  v.  Barker,   Byas  v.   Byas, 

(#)  Ante,  p.  147,  n.  (r).  ubi  sop.;  Upton ^f  Lord  Ferren,  S  Ves. 

(0  Roe  d.  Conolly  v.  Vernon  4"  Vyse,  5  801. 

East,  78  ;  Doe  4-  Bower,  3  Barn.  &  Adol.  (1)  9  East,  448. 
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of  S,,  and  all  his  messuages,  farms,  &c.  within  the  precincts  and  ter- 
ritories  of  S.,  passed  copyholds  of  the  testator  within  the  township  of 
S.,  which  were  within  the  local  ambit  of  the  manor,  but  held  of  an- 
other  manor^  and  which  the  testator  had  surrendered  to  the  use  of 
his  will  (a);  and  that  the  general  words  messuages, /arm^,  &c.,  parti- 
cularly the  word  "  fiirms,"  were  sufficient  to  carry  copyhold,  if  the 
intent  appeared  upon  the  whole  will ;  and  that  the  intention  was 
shown  by  the  word  "  farms,"  the  testator  having  a  farm  composed  of 
both  freehold  and  copyhold,  and  let  as  one  entire  property  {b). 

And  a  general  devise  of  all  the  testator's  unsettled  lands  (there 
being  both  freehold  and  customary  lands,  part  of  the  former  settled, 
and  the  latter  not  having  been  surrendered  to  will),  was,  in  the  case 
of  Hawkins  v.  Leigh  and  others  (c),  held  to  pass  the  unsettled  freehold 
lands  only,  notwithstanding  there  were  the  prefatory  words  ^^  as  for 
my  worldly  estate,  &c.,'*  the  court  conceiving  that  by  the  word  "  un- 
uttled^^  the  testator  must  have  meant  lands  of  the  same  kind  as  those 
settled* 

Bnt  prefatory  words,  similar  to  the  above,  are  generally  held  to  in- 
fluence all  the  subsequent  clauses  of  the  will  (d). 

When  a  testator  suspends  the  possession  of  the  devisees  until  a 
particular  event,  as,  for  instance,  until  a  younger  child  attains  twenty- 
one,  the  courts  incline  to  refer  the  words  "  survivors  and  survivor" 
to  the  period  of  the  testator's  death,  so  as  to  create  vested  interests  in 
the  persons  then  living  and  answering  the  description  in  the  devise ; 
and  the  law  favors  the  vesting  of  estates  (e).  So,  in  Edwards  v. 
Symonsif),  the  testator  devised  freehold  and  copyhold  lands,  in  trust 
to  receive  and  apply  the  rents  for  the  maintenance,  education  and 
advancement  of  his  five  sons  and  daughter  Elizabeth,  and  imme- 
diately on  Elizabeth  attaining  twenty-one,  then  the  testator  devised 
the  said  lands  to  his  said  six  children,  and  to  the  survivors  and  sur^ 
vivor  of  them,  their  heirs  and  assigns  for  ever,  as  tenants  in  common  ; 
and  it  was  held  that  such  of  the  children  as  survived  the  testator  took 
on  his  decease  a  vested  fee  as  tenants  in  common. 

And  in  the  case  of  Doe  d.  Pilhington  v.  Spratt  (g\  W.  8,  devised 
copyhold  lands  unto  his  son  D,  8.  and  his  wife,  and  J.  H.  and  his 


(a)  It  appears  by  the  report  of  this  case 
that  the  surrender  to  will  did  not  influence 
the  deciiion. 

(6)  See  Hobson  v.  Blackburn,  1  Myl.  & 
Keen,  571;  Goodman  v.  Edwards,  2  Myl. 
ft  Keen,  759. 

{e)  \  Atk.  388. 

(<i)  Tudor  f  Anson,  2  Ves.  682; 
Coombes  ^  Gibson,  1  Bro.  C.  C.  274; 
Godolphm  v.  Penneck,  2  Ves.  271 ;  Ellison 
V.  Airey,  2  Ves.  668;  Belt's  Supp.  841, 


417;  ante,  p.  161. 

(e)  See  Doe  d.  Cholroondeley  «.  Maxey, 
12  East,  689;  Cholmondeley  «.  Clinton, 
2  Mer.  171 ;  2  Barn.  &  Aid.  626;  2  Jac.  & 
Walk.  113. 

(/)  6  Taunt  218. 

{g)  6  Bam.  8e  Adol.  786,  739 ;  and  see 
Doe  d,  Eustace  v.  Easley,  1  Cr.  Mee.  & 
Ros.  (Ex.)  823,  where,  upon  a  devise  of 
copyhold,  after  limitations  to  the  testator's 
wife,  and  a  nephew  and  his  child,  in  the 
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wife,  or  the  SHSvivor  of  them  for  their  lives,  and  after  the  decease  of 
all  of  them,  to  the  male  heir  at  law  of  the  testator j  his  heirs  and  as- 
signs  for  ever.  The  testator  bequeathed  trifling  legacies  to  three 
other  sons,  and  died  leaving  two  sons  and  one  daughter  by  his  first 
wife,  and  the  said  D.  S.  and  two  other  sons  by  his  second  wife ;  and 
the  Court  of  King's  Bench  held  that  the  fee  vested  at  the  testator*8 
death  in  the  person  who  was  then  his  male  heir  at  law,  and  was  not 
contingent  until  the  determination  of  the  life  estates ;  and  noticed 
that  in  the  cases  cited  against  such  a  construction  (A),  an  intent  con- 
trary to  the  general  rule  was  shown. 

Taylor  v.  Taylor  (i)  was  another  case  of  construction  in  which  the 
intention  prevailed : — there  A.  gave  his  copyhold  to  the  child  or 
children  with  which  his  wife  was  then  enceinte,  and  to  the  heirs  of 
such  child  or  children  for  ever ;  and  if  such  child  or  children  should 
not  be  bom  alive,  or  being  bom  alive,  should  die  without  leaving 
lawful  issue,  or  before  he  or  she  had  disposed  of  the  same,  then  he 
gave  it  to  his  wife :  the  wife  was  not  with  child,  and  Lord  Hardwicke 
was  of  opinion  that  it  was  well  devised  so  as  to  have  a  surrender 
supplied,  and  that  it  ought  to  be  construed  as  if  the  testator  had  said 
"  and  if  no  child  be  bom  alive.*^ 

In  a  modem  case  (k)  a  testator  devised  his  freehold  duchy  or 


following  words,  viz.  "to  revert  to  my 
next  male  heirs  for  ever/*  the  court  held, 
that  upon  the  death  of  the  testator  without 
issue,  and  determination  of  the  life  estates, 
the  customary  heir  was  entitled. 

{h)  Doe  Jf-  Frost,  d  Barn.  &  Aid.  546; 
Phillips  V.  Deakin,  1  Mau.  &  Selw.  7i4. 

(i)  I  Atk.  386.  In  a  modern  tase  a  de- 
vise was  made  of  leasehold  and  copyhold 
for  life,  and  afterwards  to  be  sold,  and  the 
purchase  money  divided  into  four  parts, 
one  to  be  paid  to  each  of  the  testator's 
four  sons  living^  at  the  decease  of  the 
tenant  for  life,  and  in  com  qf  either  vf  their 
deaths,  his  share  to  be  paid  to  his  issust  and 
in  case  either  should  die  without  issue,  his 
share  to  be  divided  amongst  his  surviving 
children.  One  of  the  sons  died  in  the  tes- 
tator's lifetime  leaving  a  child,  who  was 
held  to  be  entitled  to  such  share  as  the 
parent  would  have  been  entitled  to  if  he 
had  survived  the  tenant  for  life ;  Le  Jeune 
V.  Le  Jeune,  2  Keen,  701 ;  see  reference  to 
8.  83  of  1  Vict.  c.  26,  post,  p.  174,  n.  (/). 
Under  a  devise  of  copyholds  to  J.  for  life, 
and  after  his  death  to  his  eldest  or  only 
son,  and  the  legal  or  customary  heirs  of 
such  eldest  or  only  son,  provided  that  if  he 


left  no  son  or  issue  of  a  son  living  at  his 
death,  then  to  the  daughters  of  j4.  as 
tenants  in  common  in  fee ;  the  daughters, 
during  J.*b  lifetime,  were  held  to  take  con- 
tingent descendible  interesu  as  tenants  in 
common  in  fee ;  but  the  admittance  of  ji. 
was  held  not  to  enure  for  the  benefit  of  the 
daughters,  so  as  to  place  tliem  in  the  seisin. 
Rider  o.  Wood,  1  Kay  4*  John.  644.  Under 
a  devise  in  trust  for  the  son  for  life,  and 
afterwards  to  assign  unto  and  among  the 
person  or  persons,  who,  at  the  son's  death, 
would  be  entitled  to  his  personal  estate, 
the  widow  and  four  children  of  the  son 
were  held  to  take  as  tenants  in  common  in 
equal  parts.  Richardson  v.  Richardson,  14 
Sim.  526. 

(k)  Ley  o.  Ley,  2  Mann,  ft  Gr.  780. 
Note.->The  estate  described  in  the  will 
as  "  duchy "  or  *'  copyhold,"  was  of  con- 
ventionary  or  customary  hereditary  lease- 
hold tenure,  existing  in  the  aasessionable 
manors  of  the  duchy  of  Cornwall ;  see  n.  (a) 
to  the  above  case  of  Ley  v.  Ley,  in  Man- 
ning and  Granger's  Reports ;  vide  also  the 
reference  to  that  case,  and  the  case  of  Rowe 
V.  Brenton,  post,  title  *'  Mines." 
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copyliold  and  leasehold  estates  to  his  widow  and  his  youngest  son, 
upon  trust  to  permit  his  widow  to  receive  the  rents  and  profits  for 
Kfe,  should  she  remain  unmarried ;  and  after  her  decease  or  future 
marriagey  then  as  to  all  his  freehold  and  duchy  or  copyhold  and 
leasehold  estates,  to  the  use  of  his  three  sons,  to  be  equally  divided 
between  them  as  tenants  in  common  for  ever ;  and  the  testator  de- 
clared his  further  will  to  be,  that  if  at  any  time  within  three  years 
next  after  the  decease  or  future  marriage  of  his  widow,  his  eldest  son 
Hugh  should  be  desirous  to  have  the  whole  of  the  estates  before 
devised  unto  and  among  him  and  his  brothers,  upon  his  paying  1000/. 
to  each  of  them  within  that  period,  for  such  their  shares  and  interest 
therein,  the  same  should  become  the  sole  and  exclusive  property  of 
such  eldest  son :  and  after  giving  certain  legacies  to  his  (the  tes- 
tator's) daughters,  which,  with  debts,  were  charged  upon  his  freehold 
property,  in  the  event  of  the  personalty  being  insufficient,  the  will 
proceeded : — **  I  further  direct  that  should  my  eldest  son  die  without 
issue,  then  I  give  and  devise  unto  my  second  son  John  Morgan, 
all  those  my  fi*eehold  and  duchy  or  copyhold  estates  aforesaid ;  and 
in  case  he  should  have  no  issue,  then  to  my  yoimgest  son  Edwin  and 
his  issue,  his  heirs  and  assigns  for  ever." 

The  eldest  son  died  intestate  and  without  issue,  leaving  his  mother 
stiU  unmarried,  and  his  two  brothers  him  surviving,  and  without 
having  exercised  the  option  of  purchase  given  him  by  the  will: 
and  it  was  held  that  the  eldest  son  died  seised  of  the  remainder  in 
fee  of  one-third  part  of  the  fi^ehold  and  duchy  or  copyhold  lands 
devised  by  the  testator's  will,  expectant  on  the  death  or  second  mar- 
riage of  his  mother ;  and  that  he  died  possessed  of  the  absolute 
estate  in  remainder  in  one-third  part  of  the  leasehold  estates  devised 
by  the  said  will,  expectant  on  the  death  or  second  marriage  of  his 
mother. 

It  was  decided  in  the  case  of  Driver  d.  Frank  v.  Frank  (/),  that  a 
devise  to  A.  for  life,  and  after  his  death  to  the  second,  third,  pnd  all 
other  the  sons  of  A.  (the  eldest  son  excepted),  successively  in  tail, 
gave  a  vested  interest  to  the  second  son  of  ui.  as  soon  as  he  had 
two  sons  in  esse,  not  capable  of  being  divested  by  the  death  of  the 
eldest  son. 

And  a  devise  to  an  unborn  person  for  life  is  good ;  but  any  limita- 
tion over  to  the  issue  of  such  unborn  person,  with  the  view  of  engraft- 
ing a  succession  on  that  life  estate,  would  be  too  remote  (m). 

Under  a  devise  of  copyholds  to  R.  for  life,  and  after  his  decease  to 

(I)  8  Mau.  it  Selw.  26 ;  6  Price,  41.  v.   Duke  of  St.   Alb«n'B»  5   Madd.  232  ; 

(m)  See  Beard  v.  Weatcott,  5  Taunt  Hayes  v.  Hayea,  4  Ruaa.  311,  816»  317 ; 
393  ;  i  Bam.  &  Aid.  801 ;  Lord  Deerhurat      Fearne,  402,  403. 
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the  heir  of  his  body  (in  the  singular  number)  for  ever,  it  was  held  that 
R.  took  an  estate  in  fee  simple  (n). 

So  in  Sharp  v.  Musgrave  (o),  a  copyholder  who  had  surrendered  to 
the  use  of  his  will,  devised  to  Robert  for  life,  and  after  his  decease  to 
the  heir  of  his  body  for  ever  upon  a  condition,  and  it  was  agreed  that 
Robert  had  an  estate  of  inheritance. 

If,  however,  there  are  superadded  words  of  limitation,  the  word 
'*  heir"  (in  the  singular  number)  is  a  word  of  purchase  (p).  But  it  is 
otherwise  when  strict  technical  words  of  limitation  are  engrafted  on 
the  word  "  heirs"  (y) :  and  also  when,  in  the  former  case,  the  con- 
struction of  an  estate  of  inheritance  in  the  particular  devisee  is  re- 
quired by  other  clauses  in  the  will,  expressing  the  general  intention  of 
the  testator  (r).  And  the  courts  incline  to  construe  even  the  words 
"  heirs  of  the  body,"  with  the  superadded  words  "  whether  sons  or 
daughters,  [or]  male  as  well  as  female,  and  to  take  as  tenants  in  com- 
mon,'" as  words  of  limitation,  so  as  to  create  an  estate  tail(«). 
When  however  the  engrafted  words  clearly  and  distinctly  show  that 
by  **  heirs  of  the  body"  the  testator  meant  children  (t),{BXLi  especially 
if  the  will  contain  words  of  devise  importing  an  estate  in  fee  simple 
in  such  issue)  («),  the  intention  will  prevail  against  the  above  strict 


(n)  Bawsy  (or  Pawsey)  v.  Lowdall,  Sty. 
249,  278 ;  1  Feaine,  279. 

(o)  C.  B.  165,  cited  Orl.  Bridg.  56,  in 
Petty  6i  Goddard ;  but  see  ib.  n.  (m),  where 
it  is  stated  id  refereDce  to  a  MS.  rpport, 
No.  42,  Harg.  MSS.  pi.  308,  that  the  case 
is  properly  called  Scarpe  p.  Goderd,  and 
that  it  is  supposed  not  to  have  been  de- 
cided. 

(p)  Archer's  case,  1  Co.  66  b ;  Feame, 
150,  178. 

(q)  Shelley's  case,  1  Co.  98;  Feame, 
181. 

(r)  Petty  v.  Goddard,  Orl.  Bridg.  85. 

(<)  Pierson  o«  Vickers,  5  East,  548 ; 
Candler  ^  Smith,  7  T.  R.  581 ;  Doe  d. 
Bonsall  v,  Harvey,  4  Barn.  &  Cress.  610 ; 
Jesson  and  others  v.  Wright  and  others, 
Dom.  Proc.  2  Bli.  2,  (in  which  the  devise 
was  to  W.  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  in  such  shares  and 
proportions  as  he  should  by  deed  or  will  ap> 
point,  and  for  want  of  appointment,  to  the 
heirs  of  the  body  of  IF.,  share  and  share 
alike  as  tenants  in  common,  and  if  but 
one  child,  the  whole  to  such  only  child, 
and  for  want  of  tuch  issue,  to  the  heirs  of 
the  devisor,)  and  which  case  overruled  that 
of  Doe  Jf  Goff,  11  East,  668,  (in  which 


the  devise  was  to  the  testator's  daughter 
Mary,  and  to  the  heirs  of  her  body  be- 
gotten or  to  be  begotten,  as  tenants  in 
common,  but  if  such  issue  should  die  be- 
fore he,  she  or  they  attained  twenty-one, 
then  to  the  testator's  son  Joseph  in  fee; 
and  the  daughter  was  held  to  take  an  estate 
for  life  only,  with  remainder  to  her  children 
as  purchasers).  And  see  Crump  v.  Nor- 
wood, 7  Taunt  862,  which  closely  resembles 
Doe  ^  Goff*,  but  does  not  appear  to  have 
been  noticed  in  Jesson  ^  Wright. 

(t)  Law  V.  Davys,  Fitzg.  112;  S.  C. 
2  Str.  8i9  :  S.  C.  Lord  Raym.  1561 ;  S.  C. 
cited  Amb.  11,  (in  which  case  the  devise 
was  to  B.,  the  testator's  second  son,  and 
the  heirs  male  of  hb  body,  viz.  to  the 
first  son  of  B.  and  the  heirs  male  of  his 
body,  and  so  on  in  like  manner  to  the 
second  and  other  sons  of  B.  successiTely, 
and  it  was  held  to  be  an  estate  for  life  only 
in  B.)  Vide  also  Lisle  o.  Gray,  2  Lev. 
228;  Goodtitle  «.  Herring,  1  East,  264; 
North  V.  Martin,  6  Sim.  266. 

(u)  Doe  ^  Laming,  2  Burr.  1100,  in 
which  case  the  devise  was  to  jt.  and  the 
heirs  of  his  body,  as  well  females  as  males, 
and  to  their  heire  and  aetignefir  ever. 
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rule  of  construction,  and  the  words  "  heirs  of  the  body*'  be  held  to 
operate  as  words  of  purchase. 

Bat  since  the  decision  of  the  House  of  Lords  in  the  cited  case  of 
Jesson  &  Wrigkty  it  is  clear  that  words  of  qualification^  such,  for  in- 
stance, as  ^^  females  as  well  as  males,  to  take  as  tenants  in  common," 
would  be  held  not  to  turn  the  words  '^  heirs  of  the  body"  into  words 
of  purchase. 

And  it  is  established  that  a  devise  to  the  heirs  general  of  the  heirs 
of  the  body,  with  a  limitation  over  on  &ilure  of  issue  of  the  particular 
devisee,  will  not  prevent  the  construction  of  an  estate  tail  {x). 

It  would  however  be  dangerous  to  rely  on  a  title  depending  upon  a 
devise  to  a  person  and  the  heirs  of  his  body,  with  superadded  words 
somewhat  similar  to  those  in  Jesson  &  Wriffht^  but  not  altogether  so 
favorable  to  the  construction  of  an  estate  tail  (t/). 

And  even  words  of  purchase,  in  their  ordinary  signification,  will 
sometimes  be  construed  as  words  of  limitation ;  so  the  word  "  son," 
when  used  as  denoting,  not  an  individual,  but  a  class,  will  operate  as 
a  word  of  limitation.  Therefore  a  devise  of  freehold  and  copyhold  to 
the  son  of  T,  6.,  and  to  his  eldest  son  if  he  had  one,  but  if  he  had 
no  son,  then  to  the  next  eldest  regular  male  heir  of  the  6.  £imily,  as 
long  as  there  was  one  of  them  in  being,  was  held  to  give  the  son  of 
T.  G.  an  estate  tail  (z). 

It  has  long  been  settled  that  if  a  devise  be  made  with  a  single 
intent  to  create  a  succession  of  life  estates  to  persons  in  esse,  and  to 
others  not  in  esse,  and  so  not  warranted  by  law,  the  persons  in  esse 
will  take  a  life  interest  only  (a).  But  if  after  a  devise  to  one  for  life, 
and  to  his  heirs  or  issue  for  ever,  or  for  their  lives,  there  be  a  devise 
over  on  failure  of  issue  of  the  previous  devisee  for  life,  he  will  take  an 
estate  tail(i),  the  same  as  imder  a  devise  to  A,  for  life^  and  in  case  of 
bis  death  without  issue,  then  to  JB.  (c). 

(i)  Pienon  v.   Vickera,  5    East,   51-8  ;  iasue,  then  from  and  immediately  after  his 

Measure  v.   Gee,  5   Barn.  &   Aid.   91U;  decease  over  to  another  child  for  life,  &c., 

Kinch  Ij^  Ward,  2  Sim.  &  Stu.  409 ;  and  and  Sir  Thomas  Plumer,  M.  R.,  would  not 

tee  Goodright  v.  Pullyn,  2   Lord  Raym.  compel  the  purchaser  to  take  the  title  under 

1487;  S.C.  2  Str.  1729;  Wright  v.  Pear-  a  recovery  suffered  by  H.  T.  W,,  as  there 

SOD,  Amb.  368 ;  Denn  4*  Shenton,  Cowp.  was  so  much  doubt  whether  the  limitation 

410;  Alpass  4  Watkins,  8  T.  R.  516.  created  an  estate  tail 

(y)  See  Willcox    «.   Bellaers,   1823,  2  (s)  Doe  d,  Garrod  v.  Garrod,  2  Barn. 

Pow.  on  Dev.  485,- n.;  in  which  the  devise  &  Adol.  87  ;  see  Doe  d.  Eustace  o.  Easley, 

was  to  the  testator's  son  H,  T.  W.  for  life,  1  Cr.  Mee.  &  Ros.  ( Ex.),  823 ;  ante,  p. 

and  after  his  decease  to  such  of  his  said  169 ;  Trash  o.  Wood,  infra, 

son's  children,  and  in  such  shares  as  the  (a)  Goodtitle  v.  Wodhull,  Willes,  592 ; 

son  should  by  will  appoint,  and  to  their  Seaward  v.  Willock,  6  East,  198. 

heir$t  and  failing  such  appointment,  then  {h)  Reece  o.  Steel,  2  Sim.  233;  Mor- 

lotheheirsof  the  body  of  the  said  H.  T,  W.,  timer  v.  West,  ib.  274;  and  see  Trash  v. 

Orir  Aetr«  amd  astif^nsfor  ever,  and  in  case  Wood,  4  Myl.  &  Cr.  324. 

his  said  son  should  happen  to  die  without  (c)  Robinson  e.  Robinson,  1  Burr.  38 ; 
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Although  it  was  formerly  thought  that  under  a  devise  to  A.  and 
his  heirSy  and  if  he  should  die  without  issue^  (that  is,  upon  a  general 
failure  of  issue  of  ^.^  to  whom  an  estate  ia  fee  was  before  limited,) 
the  remainder  over  would  be  void,  as  being  too  remote  {d) ;  yet  it  is 
now  a  settled  rule  that,  under  such  a  limitation^  A,  would  take  an 
estate  tail,  the  limitation  over  being  explanatory  of  the  word  ^  heirs,'' 
and  showing  that  the  testator  thereby  meant  "  heirs  of  the  body"  (e). 

And  a  devise  over  in  case  of  death  without  issue,  and  in  case  of 
death  without  leaving  issue,  were,  prior  to  the  stat.  of  1  Vict,  c  26, 
held  equally  to  import  a  general  &ilure  of  issue,  and  the  words  were 
not,  in  either  case,  restrained  to  issue  living  at  the  time  of  the  decease 
of  the  first  devisee  (/)• 

Under  a  devise  (even  of  a  remainder)  to  the  wife  for  her  life,  and 
after  her  decease  to  the  heirs  of  her  body  by  the  testator,  the  wife,  if 
she  survived  the  testator,  would  be  tenant  in  tail  after  possibOity, 
although  there  never  was  any  issue  of  the  marriage,  for  there  would 


2  BrownL  271 ;  Vent.  230 ;  1  Corny.  296 ; 
WiUes,  S;  4  MaiL  &  Selw.  62;  17  Ves. 
484,  in  Barlow  ^  Salter :  Ward  v,  Bevil, 
1  You.  &  Jerv.  513;  and  see  Simmons  v. 
Simmons,  8  Sim.  22 ;  Machell  v.  Weeding, 
ib.  4.  But  even  this  rule  will  be  relaxed, 
in  order  to  give  effect  to  an  intention  to 
be  gathered  from  the  context ;  Houston  o. 
Hughes,  ubi  sup. 

{d)  See  Forth  «.  Chapman,  1  P.  W.  66S; 
Fearne,  476,  477;  Beauclerk  v.  Dormer, 
1  Atk.  308;  Barlow  «.  Salter,  17  Ves. 
479 ;  Campbell  o.  Harding,  2  Russ.  &  Myl. 
401. 

(e)  1  RolL  Abr.  885,  836,  «  Estate," 
(P.);  Tuttesham  v.  Roberts,  Cro.  Jac.  22; 
Browne  v.  Jerves,  ib.  290 ;  Gilbert  v.  Witty, 
lb.  656 ;  Brice  o.  Smith,  2  Comy.  539 ; 
>S.  C.  Willes,  1}  and  see  Nottingham  e. 
Jennings,  1  Comy.  82 ;  Helier  v.  Jennings, 
1  Freem.  510;  Litt  Rep.  345;  1  Lord 
Raym.  506  ;  Doe  f  Ellis,  9  East,  382 ;  4 
Mau.  &  Selw.  62;  IP.  W.  57,  n.  The 
case  of  Doe  d.  Stevenson  v.  Glover,  1  Man. 
Gr.  &  Sc.  448,  exemplifies  the  validity  of  a 
limitation  over,  in  case  the  first  devisee,  to 
whom  the  fee  had  been  devised,  should  die 
without  issue,  and  not  having  disposed  or 
parted  with  his  interest  by  surrender  or 
deed  in  his  lifetime. 

(/)  Beauclerk  v.  Dormer,  ubi  sup.; 
Franklin  o.  Lay,  6  Madd.  258 ;  Ward  4- 
Bevil,  ubi  sup.  But  by  the  29th  section 
of  the  last-mentioned  act,  those  words,  or 


any  other  words,  importing  either  a  want 
or  failure  of  issue  of  any  person  in  his 
lifetime,  or  at  the  time  of  his  death,  or  an 
indefinite  failure  of  his  issue,  are  to  be 
construed  to  mean  a  want  or  Cailure  of  issue 
in  the  lifetime  or  at  the  time  of  the  death 
of  such  person,  and  not  an  indefinite  failure 
of  his  issue,  unless  a  contrary  intention 
shall  appear  by  the  will,  "  by  reason  of 
such  person  having  a  prior  estate  tail,  or  of 
a  preceding  gift,  being,  without  any  impli- 
cation arising  from  such  words,  a  limitation 
of  an  estate  tail  to  such  person  or  issue,  or 
otherwise :  provided  that  the  act  shall  not 
extend  to  cases  where  auch  words  as  afore* 
said  import  if  no  issue  described  in  a  pre- 
ceding gift  shall  be  bom,  or  if  there  shall 
be  no  issue  who  shall  live  to  attain  the  age, 
or  otherwise  answer  the  description  required 
for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue.** 

By  the  32nd  section  it  was  enacted,  that  a 
devise  for  an  estate  tail  should  not  lapse 
by  the  death  of  the  devisee,  leaving  issue 
inheritable  living  at  the  testator's  decease. 

And  the  33rd  section  -enacted,  that  a  de- 
vise  or  bequest  to  a  child,  or  other  issue  of 
the  testator,  should  not  lapse  by  the  death 
of  such  devisee  or  legatee,  leaving  issue 
living  at  the  testator's  decease,  but  take 
effect  as  if  such  death  had  happened  im- 
mediately after  the  death  of  the  testator. 
Vide  Johnson  v.  Johnson,  3  Hare,  157. 


CH.  T.]  OF  DEVISE.  175 

le  a  possibility  of  issue  for  many  months  after  the  testator's  decease ; 
and  to  constitute  a  tenancy  in  tail,  the  possibility  of  issue  is  to  be 
looked  to,  and  not  the  event  {g). 

It  has  been  adjudged  that  a  devise,  on  condition  to  pay  a  certain 
SDin,  is  a  limitation,  and  not  a  condition,  if  the  devise  be  to  the  cus- 
tomary heir,  but  a  condition,  according  to  the  words,  if  it  be  to  any 
other  person ;  and  that  the  condition  is  not  broken  unless  the  sum  is 
demanded  (A). 

And  in  Gierke  v.  Howe  (i),  it  was  ruled  by  Holt,  C.  J.,  that  if 
copyhold  land  was  surrendered  to  the  use  of  a  will,  and  afterwards  be 
devised  to  B.  and  his  heirs,  upon  condition  that  he  paid  100/. 
within  six  months  after  the  death  of  the  devisor  to  •/.  jS.,  if  tlie  money 
was  not  paid,  J.  S.  ought  to  be  admitted,  and  then  he  must  make  an 
actual  entry  before  he  can  surrender :  therefore  a  surrender  made  in 
that  case  by  J.  S.  before  actual  entry  was  adjudged  ill. 

In  fixing  the  intention  under  an  ambiguous  devise,  the  Court  of 
Chancery  has  inclined  to  a  construction  in  favor  of  creditors :  so  in 
Noel  V.  Weston  (A),  the  will  contained  an  introductory  clause,  that 
**  the  testator's  just  debts,  &c.  should  be  paid  and  satisfied,"  and 
then  bequeathed  the  personal  estate  to  S.  W.,  subject  to  the  payment 
of  the  debts,  &c. ;  but  in  case  the  personal  estate  was  insufficient, 
ihe  testator  charged  his  freehold  estates  with  the  payment  thereof, 
and  tubject  thereto^  he  devised  all  his  freehold  and  copyhold  estates 
(which  he  had  surrendered  or  intended  to  surrender  to  the  use  of  his 
will)  to  the  said  jS.  W.  for  life,  with  remainder  over ;  the  Vice-Chan- 
celior,  relying  on  the  effect  of  the  words  "  subject  thereto^'  held  that 
the  copyhold  estates  were  applicable  to  the  debts  as  well  as  the  free- 
hold. 

In  another  case  (/),  the  testator  expressed  his  intention  to  dispose 
of  the  whole  of  his  estate  and  effects,  and  directed  that  all  his  debts 
and  funeral  expenses  should  be  first  paidy  and  then,  subject  thereto, 
he  devised  particular  parts  of  his  estate  to  different  persons;  and  the 
question  was,  whether  certain  customary  lands  mentioned  in  the  will, 
and  which  had  been  surrendered  by  the  testator  to  the  uses  of  his 
will,  were  subject  to  the  debts ;  and  Lord  Hardwicke  held  that  they 

{g)  See  Piatt  et  ux. «.  Powles,  2  Mau.  and  see  Coombes  ^  Gibson,  1  Bro.  C.  C. 

ft  Selw.  65.  274;  Ellison  v,  Airey,  ib.  SQ%,  Tudor  v, 

(A)  Curteia  v.  Wolveraton,  Cro.  Jac.  66 ;  Anson,  ib.  582 ;  Beachcroft  «.  Beacbcrort, 

and  see  Wellock  f   Hamond,  Cro.  Eliz.  2  Vera.  690;   Trott  o.  Vernon,  ib.  70S: 

204;SCo.20b;  Marstonv.  MarstoUyNel.  Williams  o.  Chitty,  3  Ves.  545;  King  v. 

Ch.  Repw  24.  Denison,  1  Ves.  &  Beam.  274;  Clifford  r. 

(t)  1  Lord  Raym.  726.  Lewis,  6  Madd.  38;  Ronalds  v.  Feltham, 

(*)  2  Vea.  &  Beam.  269.  1   Turn.   &   Russ.  418 ;  and  see  Cole  v. 

(0  Godolphin  o.  Penneck,  2  Ves.  271 :  Turner,  4  Russ.  376. 
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were,  the  pre&tory  words  "  all  his  debts,  ^cJ"  running  over  all  tiie 
subsequent  clauses  of  the  will  (m). 

Prior  to  the  now  repealed  act  of  55  Geo.  III.  c.  192,  a  cus- 
tomary heir  could  not  have  devised  without  surrendering  to  the  uses 
of  his  will  (n) :  but  the  act  enabled  him  so  to  devise  (o). 

A  f&ne  covert,  we  have  seen,  could  not  have  devised  copyhold  lands 
pursuant  to  a  surrender  made  when  sole  to  the  use  of  her  will  (p) ; 
yet  if  the  husband,  previous  to  the  marriage,  covenants  that  she  may 
settle  or  devise  the  same  during  coverture,  the  devisee  of  the  wife 
wiU  have  a  good  title  in  equity  (9) ;  but  if  the  will  in  such  a  case 
were  executed  previous  to  the  marriage,  it  would  be  revoked  by  the 
marriage  (r). 

The  interest  of  a  cestui  que  trust  in  copyhold  property  was  devisable 
without  surrender  to  will,  an  equitable  estate,  as  is  already  shown, 
not  being  the  subject  of  surrender  (5);  and  a  will  attested  by  two 


(m)  Ante»  p.  169. 

(n)  Smith  v.  Triggs,  1  Stnu  487 ;  Haw- 
kins V.  Leigh,  1  Atk.  388;  1  Watk.  on  Cop. 
102.    See  ante,  p.  144. 

By  the  third  section  of  1  Vict  c.  26, 
customary  freehold  and  copyhold  estates 
may  be  devised  by  a  person  entitled  to 
admission  as  heir,  devUee,  or  otherwise, 
although  he  shall  not  have  been  previously 
admitted  thereto ;  post,  in  note. 

(o)  King  9.  Turner,  1  Myl.  Sf  Keen,  456; 
2  Sim.  648  ;  and  see  per  Sir  T.  Plumer, 
V.C.in  Wainwright^  Elwell,  1  Madd.682. 

(p)  Ante,  pp.  106, 147. 

(9)  Rippon  V.  Dawding,  Amb.  665 ; 
George  d.  Thornbury  o.  Jew,  ib.  627 ;  ib. 
47S,  marg. ;  vide  also  Baker  v.  Child,  2 
Vern,  61 ;  1  Eq.  Ca.  Abr.  62. 

(r)  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  634; 
4  Co.  61;  2  P.  W.  624.  As  to  powers 
which,  if  given  to  a  feme  sole,  may  be 
exercised  by  her  after  her  marriage,  and 
which,  if  given  to  a  feme  covert,  may  be  ex- 
ercised by  her  after  her  second  marriage, 
see  ante,  p.  107.  And  note,  that  an  ex- 
press estate  for  life,  with  a  general  power 
of  disposition,  does  not  pass  the  inheritance 
in  realty,  nor  the  absolute  interest  in  per- 
sonalty, but  implies  a  power  of  appoint- 
ment only;  Liefe  o.  Saltingstone,  1  Mod. 
189;  1  Leo.  283 ;  3  Leo.  71 ;  1  Inst.  9  b  ; 
8  Vin.  206,  pi.  7;  Reid  v.  Shergold,  10 
Ves.  370  ;  Bradley  o.  Westcott,  13  Ves. 
4f6.  A  gift  to  J.,  to  dispose  of  at  his  will 
and  pleasure,  without  any  express  estate 
being  limited  to  him,  passes  the  fee,  or 


absolute  interest ;  1  Leo.  283 ;  3  Leo.  71 : 
Elton  V.  Sheppard,  1  Bro.  C.  C.  631;  3 
Ves.  299,  470 ;  Bradly  o.  Westcott,  sup. ; 
but  see  Irwin  0.  Farrer,  19  Yes.  86.  In 
Maskelyne  0.  Maskelyne,  Amb.  750,  a  be- 
quest of  a  sum  to  il.  to  dispose  of  6y  will, 
was  held  to  be  an  absolute  interest.  So 
where  the  devise  was  to  the  wife  and  her 
heirs,  with  the  expression  of  an  intention 
that  she  should  enjoy  the  property  for  her 
life,  and  by  will  dispose  of  the  same  as  she 
thought  proper,  she  was  held  to  take  the 
fee ;  Doe  d.  Herbert  v.  Thomas,  4  Nev.  & 
Man.  696.  Where  an  express  estate  to 
another  intervenes  between  the  devise  for 
life  and  a  general  power  of  appointment, 
the  estate  for  life  is  enlarged ;  Goodtitle  d. 
Pearson  v.  Otway,  2  Wils.  6  ;  Preston  on 
Estates,  tit.  "  Wills,*'  pt.  3,  p.  83. 

(«)  Ante,  p.  148 ;  1  Bro.  C.  C.  482 ;  1 
H,  Bl.  461 ;  Phillips  0.  Phillips,  sup. 

A  copyhold  was  devised  to  J,  for  life,  on 
whose  death  the  executors  of  the  will  bad 
power  to  sell.  A.  was  admitted,  and  on  her 
death  the  executors  sold  to  B.,  who  before 
admittance  devised  the  copyhold,  and  was 
afterwards  admitted,  and  died  without 
having  republished  his  will. 

Under  these  circumstances  it  was  held 
that,  as  the  law  stood  before  1  Vict.  c.  26, 
A.  had  at  the  date  of  his  will  a  devisable 
interest,  and  not  an  inchoate  legal  right, 
and  that  the  devise  made  previously  to 
admittance  was  not  revoked  by  the  subse- 
quent admittance.  Seaman  0.  Woods,  24 
Beav.  372 ;  4  Jur.  (N.  S.)  725. 
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witnesses  only^  or  even  an  unattested  will,  was  sufficient  to  pass  a 
tnist  of  copyholds  {t)  as  well  as  the  land  itself;  but  the  intention  to 
devise  such  equitable  interest  must  have  been  evident  {u\  and  then 
a  general  devise  by  the  words  "  all  other  my  real  estate/'  would  have 
included  the  trust  of  copyholds  (x),  even  if  the  testator  had  thg  legal 
interest  in  other  copyholds,  some  surrendered  and  others  not  surren- 
dered to  the  uses  of  his  will  (j/). 

In  the  above  case  of  Car  &  Ellison,  the  testator  had  freehold  land 
to  which  the  general  words  **  all  other  my  real  estate"  might  have 


(0  Appleyard  v.  Wood,  Select  Cases, 
temp.  King,  42 ;  Tuffnell  v.  Fage,  2  Ack. 
S7;  Bam.  R.  12;  1  Ves.  225;  Jenroise 
tL  Duke  of  Northumberland,  1  Jac  & 
Walk.  570;  Gibson  o.  Rogers,  Amb.  94} 
Henderson  v.  Farbridge,  1  Russ.  482 ;  but 
it  ma  formerly  thought  otherwise;  see 
Wagstaffv.  Wagstaff,  2  P.  W.  258;  Anon. 
Rolls  Court,  Hil.  Vac.  1727;  2  P.  W.  261; 
Andrews  9.  Tuckwell,  Mos.  95 ;  vide  also 
Godwin  v,  Kilaha,  Amb.  684,  which  the 
Lord  Chancellor  is  reported  to  have  decided 
on  the  authority  of  Cotter  v»  Layer,  2  P.  W. 
623;  bat  note,  that  in  Cotter  ^  Layer  the 
testatrix  had  only  a  power  of  appointment^ 
and  not  the  equitable  fee ;  and  this  circum- 
stance is  noticed  in  Mr.  Hargrave's  copy 
of  Ambler  in  the  British  Museum.  See 
D.  2  to  Godwin  ^  Kilsba,  Amb.  2nd  ed.  by 
Mr.  Blunt,  p.  685.  And  note  also,  that,  in 
Godwin  4*  Kilsba,  the  surrender  to  will  re- 
quired that  the  will  should  be  published  in 
the  presence  of  three  or  more  witnesses, 
and  the  will  was  unattested. 

fiat  a  devise  of  a  trust  of  customary  free- 
holds, where  there  was  no  custom  to  sur* 
render  the  legal  interest  to  the  use  of  a 
will,  or  where  the  customary  interest  was 
not  devisable,  must  have  been  attested  ac- 
cording to  the  Statute  of  Frauds;  Hussey 
^  Grills,  Amb.  299 ;  Willan  if  Lancaster, 
I  Ross.  108 ;  post,  tit.  '*  Customary  Free- 
boU." 

When  by  the  custom  of  the  manor 
copyholds  (prior  to  ^  Geo.  8,  c.  192) 
nigfat  have  been  devised  without  a  sur- 
render to  will,  the  author  apprehencls  that 
the  will  required  to  be  attested  according 
to  the  Statute  of  Frauds.  Such  was  the 
practice  in  the  manor  of  Newcastle-under- 
Lyne. 

M.B.  The  third  section  of  1  Vict,  c  26, 
enacted,  that  every  person  might  devise 

8. 


and  bequeath  by  his  will,  executed  as 
thereinafter  required,  all  real  and  personal 
estate  which  he  should  be  entitled  to  at 
law  or  in  equity  at  the  time  of  his  death, 
and  which,  if  not  so  disposed  of,  would  de- 
volve upon  his  heir,  or  the  heir  of  his 
ancestor,  or  upon  his  executor  or  adminia- 
trator,  and  that  the  power  should  extend 
to  euMtomary  and  copyhold  estates,  notwith- 
standing that,  being  entitled  as  heir,  de- 
visee or  othenaUe,  to  be  admitted  thereto, 
he  should  not  have  been  admitted,  or  that 
the  same,  in  consequence  of  the  want  of  a 
custom  to  devise  or  surrender  to  will,  or 
otherwise,  could  not  at  law  have  been  dis- 
posed of  by  will,  if  the  act  had  not  been 
made.  After  a  devise  of  copyholds  to 
trustees  in  fee  upon  certain  trusts,  the 
testator  made  a  voluntary  conveyance  to 
the  same  trustees,  upon  the  same  trusts  as 
were  declared  by  the  will,  and  covenanted 
to  surrender  the  copyholds  upon  the  trusts 
of  the  deed,  but  died  without  having  exe- 
cuted any  surrender :  and  the  legal  estate 
in  the  copyholds  was  held  to  be  in  the 
devisees  under  the  will,  and  not  in  the  cus- 
tomary heir.  Steele  v.  Waller,  S  L.  T. 
(N.  S.)  74,  Ch. 

(«>  Allen  0.  Poulton;  1  Yea.  121 ;  Gib- 
son 9.  Lord  Montfort,  ib.  489 ;  Henderson 
V.  Farbridge,  1  Russ.  481. 

(x)  Car  e.  Ellison,  3  Atk.  7S;  Greenhill 
o.  Greenhill,  2  Vern.  679 ;  Gilb.  Eq.  Rep. 
77 ;  S.  C.  cited  in  Acherly  v.  Vernon,  9 
Mod.  75  (caUed  Woodier  o.  Greenhill); 
and  see  1  Ves.  122,  in  Allen  o.  Poulton ; 
ib.  489,  in  Gibson  v.  Lord  Montfort;  but 
note,  in  the  above  case  of  Greenhill  (or 
Woodier)  ^  Greenhill,  the  intention  might 
have  been  inferred  from  the  copyhold  being 
included  in  the  same  contract  with  the  free- 
hold. 

(jf)  Allen  V,  Poulton,  sup. 
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applied ;  but  Lord  Hardwicke  decided  that  case  on  the  manifest  indi- 
cation of  the  testator's  intention  to  include  -his  equitable  interest  in 
the  particular  copyholds^  observing  ^^  the  material  circumstance  here 
is  the  intention  of  the  testator  to  restore  the  estates  to  the  wife,  from 
whon^they  originally  came,  and  therefore  he  could  not  mean  to  dis- 
member and  sever  the  copyhold  estate  from  the  freehold." 

It. followed  from  the  above-mentioned  rule  that  an  equity  of  re- 
demption, where  the  mortgagee  had  been  admitted,  was  devisable 
without  surrender  to  will  (z)  :  and  that  a  purchaser,  whether  he  had 
taken  a  surrender  or  not,  might  have  devised  before  admittance, 
having  a  title  in  equity  (a). 

But  it  was  decided  by  Sir  Thomas  Plmner,  V.  C,  that  a  devisee 
who  had  not  been  admitted  had  not  such  an  equitable  interest  as  was 
devisable,  establishing  therefore  that  it  was  not  eveiy  one  who  had 
an  incomplete  legal  title  that  had  an  equitable  tide;  or,  in  other 
words,  that  it  was  not  every  surrenderee  that  had  a  devisable  inte- 
rest (i). 

When  a  copyholder  surrendered  to  particular  uses,  limiting  the  re- 
version in  fee  to  himself,  he  was  in  of  his  former  estate  (c) ;  and  if  he 
afterwards  surrendered  to  will  and  devised  the  estate,  and  was  sub- 
sequently admitted  according  to  the  surrender  to  uses,  such  admit- 
tance would  not  have  been  a  revocation  of  his  wiU  {d) ;  and  by  the 
same  rule,  if  a  copyholder  in  fee  surrendered  to  will,  and  afterwards 
made  a  surrender  to  particular  uses  on  his  marriage,  with  the  rever- 
sion to  himself  in  fee,  and  then  devised  the  estate,  the  devise  would 
have  been  supported  by  \he  surrender  to  the  use  of  the  will  (c). 


(«)  Ante,  p.  148. 

(a)  Davie  o.  Beardsham  (or  Beveraham), 
I  Cb.  Ca  39;  3'Ch.  Rep.  4;  Nels.  Rep. 
76 ;  2  Freem.  167 ;  ante,  p.  148.  And  the 
devisee  of  an  unadmitted  surrenderee  ac- 
quired no  legal  estate,  though  such  devisee 
had  been  admitted.  Matthew  o.  Osborne, 
13C.  B.  919;  17  Jur.  696. 

(6)  Wainewright  v.  Elwell,  1  Madd. 
Rep.  627 ;  and  see  Doe  ^  ¥emon,  7  East, 
8 ;  1  Myl.  &  Keen,  463,  in  King  v.  Tur- 
ner ;  ib.  664,  in  Phillips  v.  Phillips ;  Doe 
V.  Lawes,  2  Nev.  &  Per.  195;  7  Ad.  & 
£11.  195.  But  the  author  apprehends  that 
the  rule  was  founded  in  the  unconscientious 
design  of  the  devisee  to  keep  the  lord  out 
of  his  fine,  and  that  it  would  not  have  been 
held  to  apply  to  a  devisee  in  fee  in  remain- 
der, who  died  in  the  lifetime  of  the  unad- 
mitted tenant  for  life ;'  nor  to  the  devisee  of 
such  remainder-man,  who  also  died  before 
the  tenant  for  life,  not  even  if  there  were  a 


special  custom  compelling  remainder-ihen 
to  be  admitted  and  fine,  as  a  remainder- 
man need  not  pay  a  fine  due  by  reason  of 
a  special  custom,  until  his  estate  falls  into 
possession ;  1  Bac.  Abr.  735 ;  yide  also  I 
Vent.  260,  in  Batmore  ^  Graves;  1  Boir. 
212;  Gilb.  Ten.  163;  post,  tit.  ••Fine;" 
but  a  devise  by  an  unadmitted  remainder- 
man (tliat  is,  a  remainder-man  oompd- 
lable  by  special  custom  to  be  admitted  and 
fine),  so  consequently  by  his  devisee,  eoald 
only  pass  an  equitable  interest.  And  notf, 
by  1  Vict.  c.  26,  s.  3,  equitable  as  well  as 
legal  interests  in  copyholds  are  devisable ; 
ante,  p.  177,  in  note. 

(c)  but  this  was  altered  by  8  &  4  Will. 
4,  c.  106,  B.  3,  ante,  pp.  36,  note  (c),  120, 
note  (m). 

(d)  Roe  d.  Noden  e.  Griffits  and  others, 
4  Bunr.  1952. 

(e)  Thrustout  d.  Gower  v.  Cunningham, 
2  Sir  W.  Bl.  1046. 
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If^  however,  a  copyholder,  aAer  devising  his  estate,  conveyed  it 
entirehf  awaj,  though  he  took  it  back  again  the  Bame.  day,  such  con- 
veyance would  have  been  a  revocation  of  the  devise  (/);  and  in 
Vawter  v.  Jeffery  {g),  it  was  held  by  the  Master  of  the  Bolls  that  a 
devise  of  copyholds  was  revoked  in  equity  by  a  covenant  to  surrender 
the  estates  to  the  same  uses  as  wei?e  created  by  the  marriage  settle- 
ment of  the  devisor  of  certain  freehold  lands,  the  object  of  the  set- 
tlement being  to  secure  a  jointure  annuity  to  the  wife :  the  decree 
appears  to  have  been  made  on  the  ground  that  an  agreement  to  con- 
vey revoked  a  devise  as  well  as  an  actual  conveyance  (h) ;  and  from 
an  impression  that  if  a  surrender  had  been  made  to  tUe  uses  of  the 
settlement,  the  will  would  have  been  revoked  at  law.  From  this 
decree  the  devisees  appealed ;  and  on  the  aigument  of  the  appeal  (t). 
Lord  Eldon,  C,  was  of  opinion  that  the  devise  of  the  freeholds  was 
revoked  by  the  subsequent  conveyance ;  and  directed  a  case  to  the 
Court  of  B.  B.  on  the  question,  whether  the  devise  of  the  copyholds 
was  revoked  by  a  surrender  being  made  thereof  to  the  uses  of  the 
settlement,  the  order  expressly  directing  that  the  case  should  state  the 
settlement,  and  that  an  actual  surrender  had  been  made  pursuant  to 
tie  covenant  by  O.  C.  (k)  of  the  copyhold  estates  to  the  uses  of  the 
said  settlement. 

The  judges  of  the  Court  of  King's  Bench  certified  (/)  that  the  sur- 
render made  by  G.  C.  to  the  uses  of  the  settlement,  did  not  revoke 
the  gorrender  to  the  use  of  his  will  and  the  devise  of  the  copyholds. 
The  case  was  again  argued  before  Lord  Eldon  on  the  equity  reserved, 
bat  no  judgnient  had  been  pronounced  whilst  his  lordship  held  the 
seals.  It  was  afterwards  re-argued  before  Lord  Lyndhurst,  C.  (m), 
who  reversed  the  decree  of  the  Master  of  the  Bolls  as  fiu*  as  it  de- 
clared that  the  testator's  will  was,  as  to  the  copyholds,  revoked  in 
equity  by  the  covenant  in  the  settlement  to  surrender  the  copyholds 
to  the  uses  of  that  settlement. — His  lordship  relied  on  the  established 
rule  (n),  that  whatever  estate  a  copyholder  takes  back  under  a  sur- 


(/)  Roe  d,  Noden  v.  Griffits  and  others, 
sop.  i  1  Wils.  S08 ;  2  Swanst.  278,  in  Yaw. 
•er  bi  it&Tj.  But  the  23rd  sectioo  of  1 
Vjct  c  26,  enacted,  that  no  subsequent 
cooTeyftDce  or  other  act  by  the  testator,  ex- 
cept an  express  formal  revocation  under 
the  20th  section,  should  prevent  the  opera* 
tion  of  the  will  with  respect  to  his  interest 
in  die  real  or  personal  estate  at  the  time  of 
bis  death. 

(g)  16  Ves.  526. 

(A)  See  Rider  ».  Wager  et  aL,  2  P.  W. 
1^;  Cotter  V.  Layer,  ib.  624;  Knollys  v. 


Alcock,  5  Ves.  658. 

(t)  See  2  Sw«nst.  268. 

(k)  It  is  to  be  observed  that  the  settle, 
roent  did  not  contain  an  express  covenant 
to  surrender  the  copyholds ;  but  they  were 
included  in  the  grant  and  release,  and  in 
the  covenant  for  further  assurance. 

(/}  See  3  Bam.  &  Aid.  462. 

(m)  3  Russ.  481. 

(n)  See  Roe  f  Griffits,  4  Burr.  1952; 
Thrustout  4  Cunningham,  2  Blackst  1046 ; 
Feame,  68,  70. 
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render  to  uses^  vests  in  him  as  part  of  his  old  estate,  and  observed, 
that  in  the  present  case  the  estate  of  G.  C  did  not  undergo  anj 
change,  and  consequently  that  what  was  done  did  not  constitute  a 
revocation  with  respect  to  the  copyhold  property  beyond  the  partial 
interest,  the  new  estate,  which  was  created  by  the  surrender :  and 
that  the  answer  which  the  Court  of  B.  R.  gave  to  the  argument,  that 
the  testator  intended  that  the  freeholds  and  copyholds  should  go 
together,  and  therefore  that  as  there  was  a  revocation  with  respect 
to  the  freeholds,  he  must  have  intended  to  revoke  the  vrill  as  to  the 
copyholds  (and  which  was  a  decisive  one)  was,  ^^  that  the  will  was 
revoked  as  to' the  freeholds,  not  by  any  manifestation  of  intention  on 
the  part  of  the  testator,  but  by  the  change  that  had  taken  place  in  his 
estate ;  and  therefore  that  the  revocation  of  the  will  as  to  the  free- 
holds, did  not  afford  any  ground  for  inferring  that  there  was  an  in- 
tention to  revoke  the  devise  of  the  copyholds." 

In  the  case  of  Reid  v.  Shergold  (o),  H.  M.  S.,  cestui  que  trust  for 
life  of  copyholds,  with  a  power  to  dispose  thereof  by  will,  after  ac- 
quiring the  legal  customary  estate  of  inheritance,  and  surrendering 
to  the  uses  of  her  will,  devised  the  copyholds  pursuant  to  the  power, 
and  then  sold  and  surrendered  to  a  purchaser ;  and  the  Chancellor 
(Lord  Eldon)  held  that  the  surrender  could  not  be  considered  in 
equity  an  attempt  towards  the  execution  of  the  power,  and  adjudged 
that  such  surrender  was  nevertheless  a  revocation  of  the  will.  It  was 
observed  by  Lord  Eldon  in  that  case  (j9),  that  the  effect  of  the  refrisal 


(o)  10  Ves.  370. 

ip)  See  4  Ves.  98.  It  is  clear  that  a 
devisee  need  not  disclaim  in  a  court  of  re- 
cord, nor  even  by  deed ;  vide  Townson  v. 
Tickell,  3  Barn.  &  Aid.  86 ;  vide  also  2 
Vent.  201  et  seq. ;  Begbie  v.  Crook,  2  Bing. 
N.  C.  70.  But  the  act  must  be  unequivo- 
cal, and  not  a  mere  refusal  to  take  any 
benefit  under  the  will ;  as,  for  instance, 
saying  he  was  heir  at  law,  and  would  not 
take  under  the  will;  Doe  d,  Smyth  v. 
Smyth,  Bart.,  6  Bar.  &  Cr.  112.  And  see 
as  to  the  effect  of  a  release  with  intent  to 
disclaim,  Nicloson  v.  Wordsworth,  2 
Swanst  372. 

A  deed  of  disclaimer  is  the  best  evidence 
of  the  renunciation  of  a  trust ;  Stacey  v, 
Elph,  1  Myl.  &  Keen,  195.  Where  a  will 
directed  that  three  persons,  the  executors, 
or  the  survivors  or  survivor  of  them  should 
sell  the  testator's  copyhold  messuages,  and  a 
sate  was  effected  by  two  only,  it  was  held 
that  a  disclaimer  executed  by  the  other 
some  time  after  the  sale,  and  which  recited 


that  he  had  declined  to  act  from  the  tes- 
tator* s  death,  and  had  never  acted  in  the 
executorship,  was  a  refusal  ab  initio.  Pep- 
percorn 0.  Wayman,  5  De  Gex  &  Sm. 
230. 

A  copyholder  devised  a  tenement  to  A^ 
B.  and  C.  upon  trusts,  and  appointed  them 
executors,  and  they  all  proved  the  will  and 
acted  under  it    A.  and  B.  refused  to  be 
admitted  tenants,  and  by  a  deed  '*  granted, 
released  and  confirmed  the  tenement  to  C^ 
to  the  intent  that  he  might  be  solely  seised 
thereof."    On  a  claim  by  C.  to  be  admitted 
to  the  entirety  of  the  tenement,  and  pay  a 
single  fine  only,  it  was  held  that  the  deed 
should  be  construed  so  as  to  effect  the  in- 
tention of  the  parties  as  a  disclaimer  by  A. 
and  B.  of  their  right  to  be  admitted,  and 
that  their  having  acted  under  the  trusts  of 
the  will  would  not  prevent  the  deed  having 
this  operation,  and   that  consequently  C. 
became  the  sole  tenant  of  the  copyhold,  and 
that  on  his  admittance  the  lord  would  be 
entitled  to  a  single  fine  only.     Welleslcy, 
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bjone  trustee  to  act  in  the  trust,  and  the  admission  of  the  other  was, 
that  he  was  owner  of  the  entire  legal  interest,  in  trust  for  the  niece 
for  life,  for  her  daughter  surviving  her  if  she  attained  twenty-one,  and 
if  sKe  died  under  twenty-one,  for  the  residuary  devisee  ;  and  that  by 
the  surrender  to  the  niece,  she  became  entitled  to  the  legal  estate 
upon  the  same  trusts. 

The  rule  in  freehold  cases,,  that  where  a  man  had  an  equitable 
interest  in  fee,  and  devised  the  land,  and  afterwards  the  legal  fee 
descended  to  him,  or  he  took  a  conveyance  of.  the  legal  estate  to 
himself  in  fee,  or  to  a  trustee,  such  descent  or  conveyance  was  no  re- 
Tocation  of  the  devise,  was  equally  applicable  to  copyhold  estates  (q). 

The  courts  leant  to  the  construction  of  a  partial  revocation  only, 
where  the  words  used  were  so  very  general  as  to  render  it  at  least 
doubtiul  whether  the  testator  contemplated  a  destruction  of  the  whole 
of  a  {previous  disposition  made  by  his  will ;  for  which  proposition  the 
case  of  Hicks  &  Doe  (r)  is  an  authority. 

It  had  been  decided  that  marriage  and  the  birth  of  a  child  were 
such  an  entire  change  in  the  circumstances  of  a  person,  as  to  be  an 


Viscount  V.  Withers,  24  L.  J.,  Q.  B.  134  ; 
4  El  &  Bl.  751 :  1  Jur.  (N.  S.)  706. 

Section  7  of  8  &  9  Vict  c.  106,  au- 
thorized a  married  woman  to  disclaim  by 
doed,  made  conformably  to  the  Fines  and 
Recoveries  Abolition  Act 

iq)  Greenhill  s.  Greenhill,  2  Vern.  679; 
Mirwood  9.  Tamer,  3  P.  W.  163;  Swift  d. 
Neale  v.  Roberts,  3  Burr.  1490 ;  Parsons  v. 
Freeman,  3  Atk.  741,  749;  S.  C.  I  Wils. 
S08:  Sparrow  o.  Hardcastle,  ib.  803,  804 ; 
Doe  d.  Gibbons  v.  Pott  and  others,  2  Dougl. 
717 ;  Watts  and  others  v.  Fullarton,  cited 
ib.  718;  1  Watk.  on  Cop.  124,  125;  and 
see  Rawlins  9.  Burgis,  2  Ves.  &  Beam.  885 ; 
Ward  ^  Moore,  4  Madd.  368. 

And  this  rule  applied  equally  to  the 
cue  of  a  feme  covert  having  the  whole 
beoefidal  interest  in  personalty,  with  a 
power  to  appoint  by  will,  and  a  feme 
covert  who  exercised  the  power,  and  after 
her  husband's  death  took  an  assignment 
from  the  trustees  of  the  personal  estate  to 
henelf ;  Clough  v.  Clough,  3  Myl.  &  Keen, 
296.  But  where  a  ferae  covert  having  a 
power  of  appointment  only  over  real  estate 
exercised  it  by  will,  and  afterwards  becom- 
iitg  discovert,  she  took  a  conveyance  from 
the  trustees  to  herself  in  fee,  Lord  Thurlow 
decided  that  the  conveyance  operated  as  a 


revocation  of  the  will ;  Lawrence  v.  Wall  is, 
2  Bro.  C.  C.  319. 

(r)  Hicks  v.  Doe  d.  Hearle  and  others, 
1  You.  &  Jerv.  470;  8  Bing.  475 ;  6  Bli. 
(N.  S.)  37 ;  and  see  Duflleld  «.  Elwes,  3 
Barn.  &  Cress.  705 ;  S.  C.  5  Dow.  &  Ry. 
764. 

In  a  modem  case  of  a  devise  of  copy- 
holds, it  appeared  that  the  testator,  being 
irritated  against  the  devisee,  threw  the  will 
upon  the  fire,  whence  it  was  rescued  by  the 
devisee,  at  which  the  testator,  when  in- 
formed of  it,  expressed  his  displeasure ; — 
the  envelope  only  was  partially  burned ; — 
and  the  Court  of  Queen's  Bench  held  that 
in  a  case  to  which  the  Statute  of  Frauds 
did  not  apply,  the  testator's  power  of  revo- 
cation was  not  limited  by  a  necessity  for 
an  express  deeletration  to  revoke,  and  that 
the  jury  was  warranted  in  finding  from  the 
evidence  that  the  facts  amounted  to  a  revo- 
cation, and  that  the  mere  knowledge  of  the 
continuance  in  specie  of  the  will,  unaccom- 
panied with  any  wish  to  restore  its  efficacy, 
but  on  the  contrary,  displeasure  at  its  res- 
cue from  the  flames,  did  not  constitute  such 
acquiescence  in  its  continuance  as  would 
amount  to  a  revocation  of  the  previous  re- 
vocation ;  Doe  9.  Harris,  8  Adol.  ic  Ell.  1 ; 
ante,  p.  71,d.(«). 
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implied  revocation  of  a  will  {$) ;  but  that  either  of  those  events  singly 
was  not  sufficient  to  work  a  revocation  {t\  except  in  the  case  of  a 
feme  copyholder^  whose  will  made  when  sole  was  revoked  by  mar- 
riage (tt). 

And  as  the  assignees  of  a  bankrupt  are  trustees  for  him  after  pay- 
ment of  the  debts,  a  devise  of  real  estate  is  not  revoked  by  bank- 
ruptcy (x). 

The  will  of  a  copyholder  is  ambulatory  until  his  death,  equally  with 
a  will  executing  a  power  of  appointment  in  freehold  cases ;  therefore 
a  devisee  of  copyholds  dying  in  the  lifetime  of  the  testator  will  take 
no  benefit  under  it  (y) ;  nor  in  such  a  case  will  the  heir  be  entitled 
under  a  devise  to  A,  for  life,  and  after  his  decease  to  the  heirs  of  his 
body  (z). 

We  have  already  seen  that  so  much  of  the  copyholder's  interest  as 


] 


(«)  Lugg  V.  Lugg,  2  Salk.  598;  Doe  f 
Lancasbire,  5  T.  R.  49 ;  Shepherd  v.  Shep- 
herd, ib.  61,  (n.);  Byre  v.  Eyre,  cited  in 
Cook  V.  Oakley,  1  P.  W.  304 ;  Wellington 
V.  Wellington,  4  Burr.  2167,  2171 ;  Chris- 
topher 9.  Christopher,  ib.  2182 ;  Gibbons  «. 
Caant,  4  Ves.  848;  and  see  Holloway  o. 
Clarke,  1  Phill.  839 ;  and  the  cases  cited 
in  Brady  n,  Cubitt,  1  Dougl.  S6 ;  vide  also 
Israeli  o.  Rodon,  2  Moore  (Jud.  P.  C), 
51. 

Vide  also  the  authorities  referred  to  in 
the  judgments  of  Sir  George  Lee  in  seve- 
ral cases  in  the  ecclesiastical  courts,  pub* 
lished  in  1838,  by  Dr.  Fhillimore,  from  2nd 
vol.  p.  208  et  seq. 

(I)  Doe  d.  White  v.  Barford  and  ano- 
ther, 4  Mau.  &  Selw.  10;  Wilkinson  o. 
Adam,  1  Ves.  8t  Beam.  465 ;  and  see  Jack- 
son V.  Hurlock,  Amb.  487;  Parsons  o. 
Lanoe,  ib.  561 ;  Thompson  and  Wife  v. 
Shepherd,  cited  ib.  490,  561 ;  Gray  o, 
Altham,  cited  ib.  490;  Brady  o.  Cubitt, 
sup. ;  which  latter  case  decided  that  an 
implied  revocation  by  marriage  and  the 
birth  of  a  child  might  be  rebutted  by  parol 
evidence.  Vide  also  Emerson  v.  Boville, 
1  Phill.  343 ;  Johnson  «.  Wells,  2  Hagg. 
561 ;  Ex  parte  the  Earl  of  Ilchester,  7 
Ves.  348 ;  Sheath  v,  York,  1  Ves.  &  Beam. 
390;  Wilkinson  v.  Adam,  sup.;  but  see  4 
Ves.  840,  in  Gibbons  5f  Caunt,  where  Lord 
Alvanley  expressed  his  disapprobation  of 
the  practice  of  receiving  evidence  against 
the  presumption  raised  by  marriage  and 


the  birA  of  a  child.  See  further  as  to  im- 
plied revocations,  Kenebel  «.  Scraflon,  2 
East,  580;  Reid  «.  Shergold,  10  Ves. 
870. 

(m)  Ante,  pp.  106,  107.  And  see 
Gouldsb.  109,  ca.  16;  1  Anders.  181,  ca. 
217. 

But  note,— by  the  18th  sect  of  1  Vict 
c.  26,  the  will  of  a  man  or  woman  is  re- 
voked by  marriage  alone,  except  when 
made  in  exercise  of  a  power  of  appoint- 
ment, when  the  real  or  personal  estate 
would  not,  in  default  of  appointment,  have 
passed  to  his  or  her  heir,  executor,  or  ad- 
ministrator. 

But  the  1 9th  sect,  enacted,  that  no  will 
should  be  revoked  by  any  presumption  of 
intention,  on  the  ground  of  an  alteration 
in  circumstances. 

And  by  the  20th  sect,  a  will  can  only  be 
revoked  by  a  subsequent  will  executed  as 
required  by  the  9th  sect.,  or  by  intentional 
destruction. 

By  the  21st  sect  any  alteration  in  a  will, 
and  by  the  22nd  sect  any  revival  of  a  will 
before  revoked,  partially  or  wholly,  must 
be  executed  according  to  the  9th  sect 

(«)  Charman  o.  Charman,  14  Ves.  580l 

(y)  Duke  of  Marlborough  o.  Lord  Go- 
dolphin,  2  Ves.  65,  77 ;  Belt's  Supp.  to 
Ves.  sen.  279 ;  but  see  1  Vict  c.  26,  ss. 
82,  SS ;  ante,  p.  174,  n.  (/). 

(s)  Busby  f  Greenslate,  1  Stra.  445 ;  1 
Feame,  80;  Shelley's  case,  1  Co.  104l 
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is  not  devised  away  from  the  customary  heir,  the  heir  will  take  by 
deaoent  (a) ;  and  the  cases  on  this  point  go  upon  the  supposition  that 
the  heir  has  no  election.  But  this  is  only  when  particular  estates  are 
canred  out  in  favor  of  strangers ;  for  under  a  devise  to  the  heir  for  a 
limited  estate^  with  remainder  over  in  fee,  or  a  devise  to  the  eldest 
Boa  ID  tail  (b)y  or  a  devise  to  the  eldest  son  and  a  stranger  ba  joints 
tenants  (e)y  the  heir  will  take  by  purchase,  as  in  either  of  those  cases 
the  devise  to  the  heir  would  not  be  of  the  same  estate  as  that  which 
would  have  descended  to  him  (d). 

And  the  above  rule  extended  equally  to  a  devise  to  the  heir  in  fee, 
with  an  executory  devise  over  on  some  future  event  (as,  for  instance, 
in  case  of  the  death  of  the  heir  under  twenty-one,  without  leaving 
issae),  and  to'  a  devise  from  the  heir  in  a  like  event,  when  there  was 
no  devise  to  him  until  the  contingency  happened  (e) ;  though  it  was 
formerly  thought,  on  the  authority  of  Scott  &  Scott  (/),  that  the 
heir  would  have  taken  by  purchase,  and  not  by  descent,  under  a  de- 
vise to  him  in  fee,  with  an  executory  devise  over  (y). 

Even  a  devise  of  copyholds  to  the  heir,  charged  with  debts  or 
incumbrances,  would  not  have  affected  the  customary  descent  (A). 
But  if  a  devise  had  been  made  of  copyholds  to  the  customary  heir. 


(a)  Ante,  p.  80.  And  see  Wills  v. 
Palmer,  2  Sir  W.  Bl.  687 ;  S.  C.  6  Burr. 
2615.  But  now  see  8  &  4  Will.  4,  c.  106; 
ante,  p.  86. 

(b)  Watk.  on  Desc  176,  167;  Bro. 
Deriie,  pi.  4,  41 ;  and  see  Wills  4"  Palmer, 
sup. 

(c)  Contra,  under  a  devise  to  the  son 
and  a  stranger,  as  tenants  in  eommcn ;  Watk. 
on  Desc.  178;    Feame,    Posth.  W.   130, 

m. 

(d)  Preston  ^  Holmes,  1  Roll.  Abr.  626, 
Disc  I.  (pi.  2) ;  and  see  S.  C.  and  other 
autboriiies,  ante,  p.  S6. 

(e)  Doe  d,  Pratt  and  others  v.  Timins 
and  another,  1  Bam.  &  Aid.  530 ;  and  see 
Hainsworth  (or  Hamsworth)  v.  Pretty,  Cro. 
Eliz.  838,  919 ;  S.  C.  Mo.  644 ;  Wood  v. 
Skelton,  6  Sim.  176. 

(/)  Amb.  388 ;  S.  C.  1  Eden,  458.  The 
case  is  thus  reported  in  Ambler:  *' Scott 
devised  to  Henry,  his  eldest  son,  and  only 
»on  by  a  former  wife,  and  to  his  heirs  and 
assigns,  all  other  his  real  estate  not  before 
derised;  nevertheless,  in  case  he  should 
die  without  issue,  not  having  attained 
tventy^ne,  then,  from  and  immediately 
after  his  death  under  age  and  without  is- 
sue, unto  the  testator's  son  William,  and 


the  heirs  male  of  his  body,  with  remainders 
over.  The  eldest  son  attained  twenty-one. 
The  specialty  creditors  (not  having  a  lien 
on  the  real  estate)  having  exhausted  the 
personal  estate  in  satisfoction  of  their  de- 
mands, the  legatees  contended  to  stand  in 
their  place,  and  come  upon  the  real  estate. 
Q.  whether  the  eldest  son  took  by  devise 
or  descent?  In  the  latter  case  the  legatees 
would  be  entitled;  in  the  former^  not. 
Henley,  Lord  Keeper,  after  having  taken 
time  to  this  day,  gave  his  opinion  that  the 
eldest  son  took  by  devise,  as  having  under 
the  will  a  different  estate  than  would  have 
descended  to  him,  the  one  being  pure  and 
absolute,  the  other  not.*' 

{g)  In  the  above  case  of  Doe  ^  Timins, 
Bayley,  J.,  observed,  **  I  can  see  no  reason 
therefore  why  the  heir  at  law  here  should 
not  take  by  descent,  and  there  are  strong 
reasons  why  he  should.  The  case  of  Scoti 
V.  Seott  has  received  a  sttfficient  answer  in 
argument  at  the  bar,**  See  6  Sim.  183, 
185,  in  Wood  ».  Skelton. 

(A)  Ante,  p.  37 ;  and  see  Hainsworth 
(or  Hamsworth)  o.  Pretty,  Cro.  Eliz.  833» 
919 ;  Mo.  644 ;  Noy,  51 ;  Chaplain  v.  he- 
roux,  5  Mau.  &  Selw.  14.  But  n«w  see  3 
&  4  Will.  4,  c.  106 ;  ante,  p.  36. 
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and  he  entered  as  heir,  he  could  not  haye  compelled  a  purcliasef  to 
take  the  title  without  production  of  the  will  or  sufficient  evidence  of 
its  contents  (i). 

When  under  an  executory  devise  of  copyhold  land,  the  rents  and 
profits  arising  between  the  death  of  the  testator  and  the  period  of  an 
estate  vesting  are  not  disposed  of  by  the  will  (k),  they  belong  to  the 
customary  heir  (/) :  but  a  general  residuary  disposition  of  all  the  tes- 
tator's real  and  personal  estate  would  pass  the  intermediate  rents  of 
an  estate  so  devised  on  contingency,  and  which  would  otherwise  have 
gone  to  the  heir  (m). 


On  the  Practice  in  Equity  of  putting  a  Party  to  Election  (n). 

It- may  be  weU,  in  conclusion  of  the  present  chapter,  to  show  that 
the  doctrine  of  election  extends  to  copyholds,  and  the  author  will  on 
this  subject  first  refer  the  reader  to  the  case  of  Frank  v.  Standisk  (o), 
in  which  the  testatrix,  having  surrendered  to  the  use  of  her  will, 
afterwards  exchanged  part  of  her  copyholds  for  others  which  had  not 


(i)  Stevens  v.  Guppy,  2  Sim.  &  Stu. 
439. 

(fc)  Ante,  p.  167,  n^(t). 

(/)  Hopkins  «.  Hopkins,  1  Yes.  sen. 
268  ;  Stanley  v.  Stanley,  16  Yes.  jun.  511. 

(w)  1  Yes.  491,  in  Gibson  o.  Lord 
Montfort;  and  see  Duffield  v.  Elwes,  8 
Barn.  &  Cress.  705 ;  a  C.  5  Dow.  &  Ry. 
V64. 

(ft)  The  equitable  doctrine  of  election 

0 

applies  as  well  to  copyhold  as  to  freehold 
and  personal  property,  and  the  principle  of 
it  is,  that  where  a  testator  gives  an  interest 
not  belonging  to  himself  but  some  other 
person,  and  gives  that  person  some  interest 
belonging  to  him,  the  testator,  a  condition 
is  implied  that  the  person  shall  either  part 
with  his  own  interest,  or  not  take  the  in- 
terest given  him  by  the  testator  without 
making  compensation  to  the  party  for  whom 
the  interest  was  intended. 

Several  of  the  cases  to  be  met  with  on 
the  doctrine  of  election,  as  applicable  to 
copyhold  property,  arose  before  the  now  re- 
pealed statute  of  55  Geo.  3,  c.  192,  which 
dispensed  with  a  surrender  to  will,  and  the 
contest  lay  between  the  customary  heir  of 
tiie  copyholder,  and  a  particular  devisee  of 
a  copyhold  not  previously  surrendered,  the 
heir  being  a  devisee  or  legatee  under  the 
will ;  in  which  case,  he  was  compelled  to 


elect  whether  he  would  take  under  or 
against  the  will:  if  the  former,  he  was 
obliged  to  give  up  the  copyhold  estate  of 
the  devisee,  and  not  suffered  to  take  advan- 
tage of  the  want  of  a  surrender;  if  the  latter, 
he  was  obliged  to  compensate  the  devisee  out 
of  the  interest,  he,  the  heir,  took  under  the 
will ;  so  that  cases  of  election  for  want  of  a 
surrender  to  will,  analogous  to  th(tte  which 
occurred  before  the  act,  did  not  arise  after 
the  act,  the  same  having  supplied  the  want 
of  a  surrender,  at  least  when  matter  of  form 
only.  The  act  of  1  Yict.  c.  26  repealed 
that  of  55  Geo.  3,  c.  192,  and  authorized 
the  devise  of  copyhold  property,  without 
the  same  having  been  surrendered  to  the 
uses  of  the  will.  There  are  other  cases, 
however,  where  the  doctrine  of  election  has 
been  applied  to  the  disposition  of  copyhold 
property,  and  several  of  which  are  after- 
wards noticed. 

(o)  Cited  in  Highway  and  others  «. 
Banner  and  others,  1  Bro.  C.  C.  588 ;  and 
in  Judd  V.  Pratt,  15  Yes.  391  ;  and  see 
Macnamara  v.  Jones,  1  Bro.  C.  C  481, 
Belt's  ed.  The  reader  is  also  referred  to 
an  interesting  note  on  the  nature  |ind  ori- 
gin of  the  doctrine  of  election  in  1  Swanst. 
39  i;  and  see  per  M.  R.  ib.  420  et  seq.  in 
Gretton  ^  H award. 
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been  surrendered,  and  then  devised  all  her  freehold  and  copyhold 
estates ;  two  of  her  co -heiresses  took  beneficially  under  the  devise, 
and  one  of  them  and  also  the  third  co-heiress  were  pecuniary  legatees ; 
and  the  Court  of  Exchequer  decreed  that  the  defendant,  one  of  the 
oo-heiresses,  having  made  her  election  to  take  under  the  will  by  ac- 
cepting her  legacy,  she  and  the  other  co-heiresses  should  surrender  to 
the  uses  of  the  will ;  in  which  decree  the  court  appears  to  have  been 
influenced  by  the  authority  of  Noys  v.  Mordaunt  ( p). 

In  Cookes  v.  HeUier  (gr),  T.  C  the  copyholder,  devised  to  his  heir- 
at-law  71  S.  for  life,  with  remainders  over,  making  him  also  executor 
and  residuary  legatee  of  a  large  personal  estate ;  the  copyhold  did 
not  appear  to  have  been  surrendered  to  the  use  of  the  will,  but  the 
court  rolls  were  burned.  T.  8.  took  an  enfranchisement  of  the  estate, 
in  which  he  was  recited  to  be  executor  and  devisee  of  71  ^.,  and 
afterwards  made  a  conveyance  creating  a  term  of  years  to  raise  money 
for  payment  of  his  debts  after  his  death,  the  residue  of  the  trust  to  be 
for  the  benefit  of  the  remainder-man  in  the  will  of  T.  C  The  re- 
mainder-man,  after  the  death  of  T.  8.,  filed  this  bill  in  Chancery 
against  his  devisee  to  have  a  conveyance  of  the  enfranchised  estate, 
insisting  that  there  was  sufficient  ground  to  presume  a  surrender,  and 
that  it  was  lost  when  the  court  rolls  were  burned,  and  that  no  one 
can  dispute  the  will  under  which  he  has  benefit.  Lord  Hardwicke 
(Chancellor)  held  that  the  plaintiff  was  entitled  to  the  estate,  observ- 
ing that  the  surrender  to  will  could  not  be  presumed  in  equity  upon 
a  casual  destruction  of  the  court  rolls  any  more  than  at  law ;  but  that 
a  person  enjoying  a  benefit  under  a  will  must  abide  by  it  in  totOy  and 
that  in  tjhis  case  the  devisee  of  T.  S.  was  bound  by  his  acquiescence. 
His  lordship  considered  the  description  of  71  8.  in  the  deed  of  en- 
franchisement, and  the  circumstance  of  the  term  of  years  being  made 
attendant  on  the  inheritance,  aft;er  the  performance  of  the  trust  for 
the  benefit  of  the  remainder-man,  as  evidence  of  T.  S.'s  intention  to 
take  under  the  will,  and  not  as  heir. 

And  where  a  person  seised  of  freehold  and  copyhold  estates  de- 
vised all  his  real  and  personal  estates  to  trustees  for  the  benefit  of 
his  wife  for  her  life,  and  after  her  death  (subject  to  a  few  legacies),  to 
conyey  and  transfer  the  same  to  his  heir,  and  died  without  surrender^ 
ing  the  copyhold  to  the  use  of  his  will;  on  a  bill  filed  by  the  heir 
against  the  widow  (the  administratrix)  for  an  account  of  the  personal 
estate,  and  to  have  the  trusts  performed,  and  a  cross  bill  by  the 
widow  to  compel  the  heir  to  make  his  election,  either  to  take  under 
the  will  or  as  heir,  and  if  he  elected  to  take  as  heir,  to  have  a  com- 

(p)  2  Vern.  58].  (9)  1  Yes.  234. 
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pensation  out  of  his  interest  in  the  estates  deyised  to  him,  eqnal  to 
the  interest  in  the  copyhold  which  the  testator  intended  to  give  her 
hj  the  will ;  Lord  Henley,  Chancellor,  was  of  opinion  that  this  was 
a  case  of  election,  and  that  the  heir  would  disappoint  the  manifest 
intention  of  the  testator  by  claiming  the  copyhold ;  and  held  that  his 
election  to  take  under  the  will  would  be  determined  by  an  agreement 
he  was  said  to  have  entered  into  with  the  widow  about  buying  her 
interest  in  the  personal  estate  (r). 

It  is  obserrable  that  in  the  last  case  there  were  peculiar  expres- 
sions in  the  will,  showing  the  testator's  intention  to  include  his  copy- 
hold estates  in  the  devise  to  his  wife  for  her  life ;  but  in  the  case  of 
Judd  Y.  Pratt  (s)  it  was  decided  that  in  the  absence  of  any  such 
evidence  of  intention,  a  general  residuary  devise  of  real  estates  would 
not  raise  a  case  of  election  as  to  copyholds  not  surrendered  by  the 
testator  to  the  use  of  his  will,  there  being  freeholds  to  satisiy  the 
general  words  of  devise.  And  the  same  case  showed  that  where, 
prior  to  the  now  repealed  act  of  55  Geo.  III.  c  1 92,  the  intention 
was  not  sufficiently  manifest  for  the  purpose  of  supplying  a  surrender 
to  will,  it  was  deemed  not  to  be  so  for  the  purpose  of  raising  a  case  of 
election ;  and  that  circumstances  dehors  the  will  might  be  evidence 
as  to  the  property,  but  ought  not  to  be  admitted  to  show  the  inten- 
tion {t). 

And  it  has  long  been  settled  that  loose  and  ambiguous  expressions 
will  not  be  a  sufficient  indication  of  intention  to  raise  a  case  of  elec- 
tion. So  where  the  testator  devised  his  freehold  and  copyhold  estates 
at  /?.,  T,y  E,  and  W,  (which  copyholds  he  had  surrendered  to  the 
use  of  his  will),  and  all  other  his  freehold  and  copyhold  estates  in 
trust  for  his  wife  for  her  life ;  and  the  testator  was  seised  in  fee  of  a 
copyhold  estate  at  PT.,  and  of  a  moiety  of  an  estate  at  71,  to  the 
other  moiety  of  which  his  wife  was  entitled  in  her  own  right ;  and 
she  was  also  seised  in  fee  of  two  copyholds  in  R.  and  E.y  but  in 
those  places  the  testator  had  no  property  whatever,  nor  had  he  any 
other  real  estates  than  as  before  mentioned,  the  Lord  Chancellor 
held  that  it  did  not  sufficiently  appear  that  the  testator  intended  to 
devise  the  moiety  of  his  wife,  the  words  of  devise  being  '^  his  estate 


(r)  Unett  v.  Wilkes,  Amb.  430;  S.  C. 
2  Eden,  187}  and  see  Att.-Gen.  8f  Par- 
kin, 1  Dick.  422;  Amb.  566,  in  which 
the  heir,  to  whom  the  testator  devised  a 
small  freehold  estate  for  life,  was  decreed 
to  give  effect  to  a  devise  to  Pembroke 
Hall,  Cambridge,  of  a  copyhold  estate 
which  had  not  been  surrendered  by  the 
testator  to  the  use  of  his  will. 


(«)  13Ves.  168;  15  Yes.  390. 

(t)  Lord  Hardwicke  in  Car  ^  Ellison, 
3  Atk.  73,  inferred  -the  intention  from 
circumstances  dehon  the  will,  but  that  was 
the  case  of  a  trust  of  copyholds,  ante,  pp. 
177, 178 ;  and  the  doctrine  was  reprobated 
as  very  dangerous  by  Lord  Thurlow,  in 
Stratton  v.  Best,  1  Yes.  jun.  285;  and  see 
13  Yes.  174. 


CH.  v.] 


OF  ELECTION. 


18' 


which  he  had  surrendered."    And  the  wife  was  not  put  to  her  elec- 
tion (ii). 

But  the  author  apprehends  that  a  general  devise  of  all  the  free- 
hold and  copyhold  estates  which  the  testator  should  die  possessed 
of,  would  have  created  a  case  of  election  against  the  heir,  as  to 
any  copyhold  lands  purchased  by  the  testator  after  the  date  of  his 
will  (a:). 

In  Wardell  y.  WardeU(y),  the  testator  having  limited  several 
copyhold  estates  upon  certain  trusts,  after  noticing  that  for  want  of 
surrenders  to  will  or  other  customary  forms  they  would  descend  to 
his  son  John  as  his  heir  contrary  to  his  intention,  directed  that  his 
son  should  do  all  acts  necessary  for  establishing  the  estates  limited 
by  the  will,  and  that  in  case  of  his  refusal,  an  estate  devised  to  him 
in  tail  should  cease,  and  the  remainders  thereupon  expectant  take 
eflSsct  in  possession,  as  if  his  son  were  dead  without  issue,  and  that 
in  the  mean  time  and  imtil  such  re&sal  the  copyholds  should  be 
enjoyed  according  to  his  wilL  The  customary  estates  not  being 
devisable,  it  was  insisted  that  the  court  could  not  decree  a  surrender; 
but  Lord  Thurlow,  Chancellor,  held,  that  though  they  were  not 
devisable,  yet  as  the  testator  might  dispose  of  them,  and  had  marked 
A»  intention  so  to  do,  that  brought  the  case  within  the  principle  upon 
whidi  the  court  supplied  surrenders  for  payment  of  debts,  or  for 
younger  children,  and  decreed  the  surrenders  prayed  by  the  bill  (z). 

And  where  a  copyholder  had  surrendered  part  only  of  his  copyholds 
to  the  use  of  his  will,  and  it  appeared  from  the  wording  of  the  will 
that  he  meant  to  devise  such  copyholds  only  as  he  had  so  surren- 
dered, and  which  included  certain  entailed  lands,  the  Master  of  the 
Rolls  held  that  the  heirs  could  not  take  both  under  the  wiU  and  the 
estate  that  was  entailed,  but  must  be  put  to  their  election,,  on  the 
principle  that  no  one  claiming  under  a  will  can  contravene  it  (a). 
In  another  and  more  recent  case  (&),  the  testator  was  entitled  both 


.  («)  Read  v.  Crop,  1  Bro.  C.  C.  492 ; 
and  see  Rancliffe,  Lord,  appeL  ^  Par- 
kyos,  resp^  6  Dow.  P.  C.  179,  per  Lord 
Eldoa,  C. 

(c)  See  TbelliusoD  v,  Woodford,  13  Vet. 
209;  Rendlesham,  appeL,  Woodford,  resp., 
1  Dow.  P.  C.  249 :  Churchman  v.  Ireland, 
1  Rm.  &  Myl.  250 ;  but  aee  Johnson  e. 
Telford,  ib.  244;  Back  ».  Eett,  Jac.  534. 
And  note,  that  in  Churchman  ^  Ireland, 
the  Lord  C.  would  not  give  costs,  as  the 
case  bore  so  near  a  resemblance  to  that  of 
Back  ^  Kett,in  which  the  heir  was  not  put 
to  his  election. 

(y  3  Bra  C.  C.  116. 


(z)  Ante,  pp.  154,  155,  et  seq. 

(a)  Wilson  v.  Mount,  3  Ves.  191,  over- 
ruling Cull  9.  Showell,  Amb  728  ;  and  see 
1  Swanst.  407  ;  see  also  as  to  this  principle, 
1  Ves.  122,  in  Allen  ^  Poulton;  IS  Ves. 
220,  221,  in  Thellusson  v,  Woodford: 
Broome  v.  Monck,  10  Ves.  609 ;  Welby  p. 
Welby,  2  Ves.  &  Beam.  187. 

ib)  Abdy  p. Gordon,  8  Russ.  278.  When 
a  will  was  totally  void  as  to  freehold  pro- 
perty, the  heir  was  not  put  to  his  election 
by  accepting  a  legacy ;  Hearle  v.  Green- 
bank,  1  Ves.  299  ;  S.  C.  3  Atk.  695;  Carey 
«.  Askew,  2  Bro.  C.  C.  58,  59,  Belt's  ed. ; 
S.  C.  1  Cox,  Ch.  Ca.  241 ;  Sheddon  v.  Good- 
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legally  and  beneficially  to  certain  copyhold  property,  and  was  legally 
seised  of  the  customary  fee  of  other  copyholds  holden  of  the  same 
manor  as  the  former,  but  was  only  equitably  entitled  for  life  to  the 
latter,  with  remainder  to  his  son  in  tail,  with  remainder  to  himself  in 
fee ;  and  having  surrendered  to  the  use  of  his  will  all  his  copyholds 
held  of  the  said  manor,  he  devised  all  his  copyhold  estates  in  general 
terms  to  trustees,  in  trust  for  his  son  for  life,  with  remainders  over : 
and  the  Court  of  Chancery  held  that  the  beneficial  as  well  as  the  legal 
interest  of  the  testator  in  the  settled  estate  passed  by  his  will,  and 
that  the  son  was  bound  to  elect  whether  he  would  abide  by  and  give 
fuU  efiect  to  the  general  devise. 

But  this  doctrine  does  not  apply  to  creditors ;  and  those  persons 
who  come  within  the  rule  are  not  bound  by  an  election  made  under 
a  mistaken  impression. 

In  Rumboldy,  Rumbold{c)^  under  a  devise  of  unsurrendered  copy- 
hold lands  for  the  benefit  of  the  wife  and  children,  and  the  only  pro- 
vision for  the  eldest  son  and  heir  being  an  annuity  to  be  purchased 
with  the  monies  arising  from  the  sale  of  the  estates,  the  heir  was  put 
to  his  election :  but  was  held  not  to  be  bound  by  having  received 
half  a  year's  payment  of  the  annuity.  In  that  case  the  testator  had 
apparently  contemplated,  not  an  equitable  disposition  of  the  copyhold 
property,  but  a  disposition  to  have  a  legal  effect,  devising  all  his 
estates,  as  well  copyhold  as  freehold,  and  using  the  words  *^  the  copy- 
hold part  thereof  having  been  previously  surrendered  to  the  use  of  my 
will,"  although  it  appeared  at  the  hearing  not  only  that  he  had  not 
surrendered  the  property  to  the  use  of  his  will,  but  that  in  point  (^ 
fact  he  had  never  been  admitted  thereto. 

We  have  seen  that  a  jointure  of  copyhold  lands  is  no  bar  of  dower 
at  common  law  {d)y  but  it  was  long  since  held  that  a  devise  of  copy- 
holds in  lieu  of  dower  might  raise  a  case  of  election. 

Where  the  bill  was  to  stay  a  suit  at  law  in  a  writ  .of  dower,  for  that 
the  wife  had  certain  copyhold  lands  devised  to  her  in  lieu  of  her  thirds 
at  law,  which  she  accepted  of  and  enjoyed  twenty  years,  and  yet 


rich,  8  Yes.  496 ;  Thellusson  v.  Woodford, 
ubi  sup.  But  it  should  seem  that  if  a  con- 
dition is  annexed  to  a  legacy  given  to  the 
heir  not  to  dispute  the  will,  he  must  then 
elect  between  the  inheritance  and  the  le- 
gacy ;  Bough  ton  p.  Buughton,  2  Yes.  12 ; 
and  see  1  Swanst.  405, 406  ;  2  Yes.  &  Beam. 
130,  in  Brodie  v.  Barry. 

(c)  3  Yes.  65  ;  and  see  Kidney  i\  Couss- 
maker,  post,  p.  189;  vide  also  Strutt  v. 
Finch,  2  dim.  ^  Stu.  229.  The  circum- 
stances  under  which  an  heir  at  law  was  put 
to  his  election  are  exemplified  by  the  case 


of  Seaman  0.  Woods,  24  Beav.  &72  ;  4  Jar. 
(  N.  S.)  725.  One  of  the  most  recent  cases 
of  election  is  that  of  Honeywood  v.  Forster, 
7  Jur.  (N.  S.)  1264;  80  Beav.  14  ;  where  a 
tenant  in  tail  who  claimed  copyhold  pro- 
perty assumed  to  be  disposed  of  by  a  will, 
in  consequence  of  the  intail  not  having 
been  effectually  barred,  was  made  to  elect 
between  the  same  and  an  annuity  left  him 
by  the  will. 

(J)  Ante,  p.  60 ;  and  see  Gladstone  v. 
Ripley,  2  Eden^  59,  60;  1  Swanst.  447, 
n.  a. 
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sought  to  recover  dower  of  the  freehold  lands,  and  demurred  to  the 
bill  because  copyhold  lands  could  be  no  bar  of  dower,  the  court  held 
that  she  could  not  in  conscience  hare  both,  and  therefore  must 
answer  (e). 

Another  case  applicable  to  this  rule,  and  of  considerable  interest, 
18  Kidney  v.  Coussinaker(f) ;  there  A,  devised  certain  freeholds  and 
copyholds  by  the  general  terms  of  messuages,  lands,  &c.  in  trust  to 
be  sold,  and  the  produce,  after  discharging  mortgages,  to  be  con- 
sidered as  part  of  the  residue  of  his  personalty  ;  and  after  confirming 
a  post  nuptial  settlement  on  his  wife,  he  directed  that  if  the  mes- 
suages therein  devised  to  her  for  life  did  not  produce  400/.  per  annum, 
the  deficiency  should  be  made  up  to  her  out  of  the  produce  of  his 
personal  estate,  and  declared  that  the  provision  should  be  in  bar  of 
dower  and  fireebench :  the  testator  gave  the  remainder  in  the  firee- 
hold  messuages  his  wife  had  for  life,  and  all  other  his  fireehold  and 
copyhold  lands,  &c.  not  before  devised,  to  his  two  daughters,  as 
tenants  in  common  in  tail,  with  cross  remainders,  with  remainder  to 
his  own  right  heirs ;  and  he  fiirther  directed  that  until  sale  of  the  first- 
mentioned  estates,  the  surplus  rents,  after  payment  of  the  interest  of 
mortgages,  should  go  in  the  same  manner  as  the  interest  of  his  residuary 
personal  estate ;  and  the  Master  of  the  Rolls  held  that  the  widow 
was  entitled  to  her  election,  and  that  an  enquiry  must  be  made  of 
what  estates  she  was  dowable,  and  that  she  should  not  be  bound  by 
the  election,  which  it  appeared  she  had  made  under  a  mistaken  im- 
pression (ff);  but  that  an  objection  taken  that  the  creditors  could  not 
defeat  the  provision  for  the  wife  was  not  to  be  supported,  the  doctrine 
of  election  not  applying  to  creditors.  In  this  case  the  Master  of  the 
Bolls  also  held,  that  not  only  creditors  by  specialty  are  permitted,  but 
that  creditors  by  simple  contract  are,  by  marshalling,  permitted  to 
follow  devised  estates,  if  there  are  no  estates  descended,  or  if  the 
descended  estates  have  been  applied  (A). 


(e)  Lacy  et  ux.  e.  Anderson  et  ux.,  24 
Bliz.,  Choice  Cases  in  Ch.  155,  156 ;  S.  C. 
cited  1  Swanst.  398,  n.}  ib.  430,  n.;  ib. 
446,  A. 

(/)  12  Ves.  136 ;  and  see  Ardesoife  v. 
Beonet,  2  Dick.  468 ;  S.  C.  (called  Wilson 
9.  Andesoif )  cited  15  Yes.  892 ;  Graves  v. 
Forman,  cited  8  Ves.  67 ;  Pettiward  v. 
Prescot,  7  Yes.  541 ;  Blunt  v.  Clitherow,  10 
Ves.  589;  Streatfield  o.  Streatfield,  Ca. 
temp.  Talb.  176 ;  Herne  v.  Herne,  2  Yern. 
555 ;  Stratton  v.  Best,  1  Yes.  jun.  285 ; 
Whialler  ».  Webster,  2  Yes.  jun.  367 ; 
Sheddon  «.  Goodrich,  8  Yes.  481  ;  Brodie 
V.  Barry,  2  Yes.  &  Beam.  130,  133  ;  Hal- 
ford  0.  Dillon,  2  Brod.  &  Bing.  12  ;  Dillon 
ar  Parker,  1  Swanst.  370,  400,  where  most 


of  the  cases  on  the  doctrine  of  election 
are  collected  ;  vide  also  Gretton  v.  Uh- 
ward,  ib.  409.  N.B.  The  judgment  in  the 
above  case  of  Dillon  ^  Parker  was  affirmed 
in  the  House  of  Lords,  see  7  Bli.  (N.  S. ) 
325. 

(g)  See  also  1  Swanst.  407 ;  Amb.  728, 
in  Cull  V.  Sbowell. 

(h)  It  is  to  be  borne  in  mind  that  the 
principle  of  election  is  compensation,  not 
forfeiture.  Vide  13  Yes.  171  (n.),  in  Judd 
^  Pratt;  1  Swanst.  381,  in  Dillon  ^  Par. 
ker. 

As  to  the  doctHne  of  election  and  satis- 
faction, see  a  treatise  on  those  subjects  by 
Mr.  Stalman,  of  the  Inner  Temple, 
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CHAPTER  VL 

Of  Admittance. 

The  act  of  admittance  to  copyholds  is  distinguished  from  the  mere 
voluntary  grant  of  the  lord  (a) ;  and  where  the  right  of  alienation  is 
established  by  the  custom  of  the  manor,  the  admittance  is  more  of 
form  than  of  essence,  and  the  surrender  is  deemed  to  be  the  sub- 
stantial part  of  the  conveyance  (&)• 

But  the  licence  of  the  lord  of  a  manor  to  an  alienation  of  customary 
freehold  lands,  according  to  the  practice  prevailing  in  several  manors 
in  Cumberland  (c),  stands  on  quite  a  different  footing  to  an  admission 
pursuant  to  a  surrender ;  and  in  the  former  instance  the  estates  pass 
by  the  customary  bargain  apd  sale,  although  the  new  tenants,  on 
death  or  alienation,  are  bound  to  appear  and  have  their  names  entered 
on  a  roll,  paying  a  shilling  or  other  small  sum  to  the  steward  of  the 
manor,  and  which  inrolment  the  lord  may  enforce  by  seizure  quousque. 
And  in  the  case  of  Doe  d.  Earl  of  Carlisle  and  others  y.  Towns  (d) 
it  was  held  by  the  Court  of  King's  Bench  that  such  an  inrolment  was 
not  an  admittance  wdthin  the  stamp  act  of  55  Geo.  III.  c  104,  im- 
posing a  duty  on  customary  estates  passing  by  surrender  and  admit- 
tance or  by  admittance  only,  and  not  by  deed. 

And  when  admission  merely  signifies  the  assent  of  a  public  body, 
that  the  person  in  whose  favor  a  surrender  may  have  been  made 
shall  become  a  member  of  the  society,  as  in  the  case  of  Doe  d. 
Warry  and  others  v.  Miller  (e),  where  a  surrender  was  made  of 
chambers  in  New  Inn  to  the  treasurer  and  antients  of  the  society,  to 
the  intent  that  they  might  grant  to  a  purchaser,  it  is  the  surrender 


(a)  It  was  therefore  held  in  a  late  case, 
that  where  the  admission  was  in  pursu- 
ance of  a  surrender,  or  of  what  by  statute 
was  equivalent  thereto,  and  not  of  a  volun- 
tary gfrant  by  the  lord,  the  lord's  title  was 
immaterial ;  Doe  d.  Burgess  and  Harrison 
V.  Thompson,  5  Adol.  &  Ell.  582;  S.  C.  1 
Nev.  &  Per.  215  ;  ante,  p.  79,  n.  (/) ;  post, 
title  "  Forfeiture." 

(b)  Benson  o  Scott,  4  Mod.  251 ;  3  Lev. 
385  ;  Salk.  185 ;  Comb.  233 ;  Skin.  406  ; 
Carth.  275  ;  12  Mod.  49 ;  Holt,  160 ;  and 
see  3  Burr.  1543  ;  4  ib.  1961,  1962 ;  5  ib. 
2785  ;  Gilb.  Ten.  438,  n.  94. 

(c)  See  reference,    ante,  p.  94,  n.  (9), 


to  the  92nd  sect,  of  4  &  5  Vict.  c.  85,  em- 
powering tenants  (where  by  the  custom 
the  lords  are  restrained  from  granting 
licences  to  alien  ancient  tenements  other- 
wise than  by  entireties),  with  the  licence 
of  the  lord  or  steward  under  his  hand,  to 
be  afterwards  entered  on  the  court  rolki, 
to  dispose  of  their  ancient  tenements,  or 
any  part  thereof,  by  devise,  sale,  ezchaoge, 
or  mortgage,  in  pareelt,  at  apportioned 
rents. 

(d)  2   Bam.  &   Adol.   585  ;  post,  title 
Customary  Freeholds,*'  Ch.  XIX. 

(e)  1  T.  R.  393. 
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which  passes  the  T?hole  legal  interest,  and  the  persons  to  whom  it  is 
made  become  trustees  for  the  purchaser,  and  there  is  no  analogy  be- 
tween such  a  case  and  the  surrender  of  and  admission  to  copyholds 
of  inheritance  ( /  )• 

As  a  surrenderee  of  copyholds  has  no  legal  title  until  admission, 
it  vras  usual  in  the  case  of  an  absolute  siurender  to  apply  to  be  ad- 
mitted at  the  court  at  which  the  surrender  was  made ;  and  if  made 
out  of  court,  then  at  the  next  general  court ;  and  where  the  pur- 
chaser, firom  a  desire  to  surrender  the  estate  by  way  of  mortgage  or 
otherwise,  would  have  been  inconvenienced  by  the  delay  of  his  ad- 
mittance, he  was  allowed  by  the  general  custom  of  manors  to  call  a 
special  court  (g). 

Should  a  purchaser  who  has  taken  a  surrender  die  before  admit- 
tance, his  heir  might  claim  to  be  admitted  as  by  descent  (A);  but  he 
would  be  compellable  to  give  effect  to  any  devise  or  other  disposition 
made  by  the  ancestor  of  the  equitable  estate  (0* 

The  power  of  the  lord,  or  the  chief  steward  of  the  manor,  or  his 
deputy,  to  admit  a  person  into  the  tenancy  has  already  been  dis- 
cussed (A) ;  and  with  respect  therefore  to  the  mere  form  of  admission, 
considered  as  a  compulsory  act,  it  may  only  be  necessary  to  observe 
that  the  lord  is  not  bound  to  admit  incapacitated  persons,  as  aliens, 
onthws,  &c.,  or  persons  not  able  to  perform  the  usual  services  of 
fealty,  suit  of  court,  &c.,  as  corporate  bodies  (Q ;  nor  to  admit  a  tenant 
according  to  the  express  terms  of  a  surrender,  when  it  is  contrary  to 
the  legal  forms,  or  prejudicial  to  the  lord's  interest  (m)  ;  for  instance, 
if  the  surrender  be  to  ii.  for  his  life,  without  impeachment  of  waste y 


(/)  A  surrender  of  the  above  nature  is 
to  be  ■sBimilated  to  a  surrender  of  copy- 
holds for  lives  to  the  lord,  to  the  intent 
that  he  may  regrant  to  a  purchaser  for  his 
own  life,  or  for  a  life  or  lives  to  be  named 
by  bim.  which  surrender  vests  the  copy* 
hold  estate  in  the  lord,  upon  an  implied 
trust  to  regrant  the  same  to  the  purchaser. 

{g)  The  inconvenience  and  expense  of 
ealliug  a  special  court  were  obviated  by 
the  SSth  sect,  of  4  &  6  Vict.  e.  85  ;  ante, 
p.  83,  n.  («*, 

(A)  Blunt  V.  Clark,  2  Sid.  61 ;  GUb. 
Ten.  220,  288;  Rob.  Gav.  b.  1,  p.  128, 
8rd  ed. ;  Cont^  Moore's  case,.  I  Roll.  Abr. 
Disc  (L),  pL  9.  But  on  this  question 
lee  Vaughan  f  Atkins,  5  Burr.  2786.  We 
have  seen  that  by  the  custom  of  some  ma- 
^UKt  the  grantee  of  a  customary  estate, 
passing  by  deed  or  surrender,  must  be 
idmitted  in  the  lifetime  of  the  grantor; 
ante,  p.  19. 


(i)  This  is  clearly  so  in  the  case  of  a 
purchaser,  but  it  was  not  every  equitable 
interest  that  was  devisable;  Wainewright 
V.  Elwell,  1  Madd.  Rep.  627. 

{k)  Ante,  pp.  101,  112  [old  ed.]. 

(0  Co.  Lit.  66  b ;  2  Lord  Raym.  864, 
in  Tonkin  v,  Croker;  1  Watk.  on  Cop. 
242  j  ante,  p.  89.  The  case  of  Dimes  o. 
Grand  Junction  Canal  Co.,  3  U.  of  L.  Cas. 
794,  affords  an  instance  where  a  cus- 
tonuury  heir  ought  to  be  admitted  tenant 
as  trustee  for  a  body  corporate. 

(n)  Car.  0.  Ellison,  3  Atk.  76 ;  post,  tiL 
"  Contingent  Remainders.*'  Nor  is  the 
lord  bound  to  admit  a  person  until  the 
stamp  duties  and  steward's  fees  are  paid. 
See  48  Geo.  8,  c.  149,  s.  34,  as  to  the  ad- 
mittance to  copyhold  estates  of  trustees 
who  took  no  beneficial  interest ;  see  the 
judgment  in  Creaton  v.  Creaton,  12  Jur. 
(N.  S.)  1225. 
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the  lord  need  only  admit  A.  for  his  life,  omitting  the  words  making 
him  dispunishable  for  waste. 

The  customary  form  of  admittance  should  be  strictly  pursued,  as 
any  deviation  would  probably  be  fittal  at  law,  though  open  to  relief 
in  equity,  if  there  were  a  sufficient  consideration  to  induce  the  court 
to  interpose  («). 

A  symboHcal  investiture  was  adopted  at  a  very  early  period,  and 
was  not  unusual  even  in  grants  of  freehold  property.  The  more 
ordinary  symbol  of  possession  is  a  rod,  wand  or  verge,  and  hence 
copyholders  are  frequently  denominated  '*  tenants  by  the  verge  (o)." 

At  the  first  general  court,  after  the  death  of  a  copyholder  is  known 
to  the  homage,  it  should  be  presented,  and  if  personal  notice -has  not 
been  served  on  the  customary  heir  by  the  steward,  calling  upon  him 
to  take  admission,  which  should  be  done  if  possible  (p),  and  if  the 
heir  or  his  place  of  abode  be  unknown,  so  that  such  notice  could  not 
be  served  immediately  after  the  court,  the  first  proclamation  should 
be  made  for  the  heir,  or  other  person  claiming  title  to  the  land 
whereof  such  copyholder  died  seised,  to  come  in  and  be  admitted ; 
and  if  no  person  should  attend  and  make  out  a  claim  to  admission, 
the  proclamation  must  conclude  with  a  direction  for  a  second  procla- 
mation to  be  made  at  the  next  general  court;  at  which  court  the 
second  proclamation  is  to  be  made  accordingly,  and  in  case  no  right 
to  admission  is  then  shown,  it  should  direct  a  third  proclamation  to 
be  made  at  the  succeeding  general  court ;  and  at  such  court  a  third 
proclamation  is  to  be  made,  and  if  no  claim  is  then  established,  a 
precept  should  be  issued  by  the  lord  or  steward  to  the  bailiff  of  the 
manor,  to  seize  the  lands  into  the  lord's  hands  for  want  of  a  tenant  (9). 


(n)  Aspye  0. 


-,  Cro.  Car.  597;  1 


Watk.  on  Cop.  262.  Although,  in  the  en- 
tries in  the  court  book  of  a  manor,  the  pro- 
ceedinga  at  a  court  were  headed  as  held  at 
a  Court  Baron,  yet,  as  this  appeared  to  be 
the  usual  form  of  entry  for  courts  at  which 
both  freehold  and  customary  tenants  at- 
tended, and  at  which  admittances  were 
granted,  it  was  held  sufficient  evidence  of 
an  admittance  having  been  made  at  a  cus- 
tomary court;  Doe  v.  Walker,  15  Ad.  & 
E11.(N.S.)29, 

(0)  Co.  Lit.  61  a.  Sometimes  a  straw  is 
used  as  the  symbol  of  possession ;  Co.  Cop. 
s.  89,  Tr.  87.  Mr.  Watkins,  Vol.  1,  on  Cop. 
p.  261,  says,  '*the  symbol  was  generally 
arbitrary,  and  often  of  the  most  extravagant 
nature :  a  sword,  a  lance,  a  knife,  a  glove, 
the  key  of  a  church,  and  even  a  drinking 
cup,  or  a  lock  of  the  grantor's  hair,  was 


adopted  as  the  symbol  of  possession.  The 
rod,  staff  or  verge,  however,  was  the  most 
common ;  and  which  most  probably  was  no 
other  than  that  borne  by  the  officer  of  the 
court,  and  consequently  always  at  band: 
though  its  origin  indeed  had  been  deduced 
from  a  more  ancient  and  sacred  source." 
(See  Stuart's  View  of  Soc.  in  Eur.  b.  1,  c.  2, 
8.  4,  p.  289,  4to  ed.) 

(p)  See  as  to  the  effect  of  personal  no- 
tice, I  Bam.  &  Adol.  747,  in  Doe  i;  True- 
man,  post;  and  see  as  to  presentment, 
infra,  p.  195,  n.  (a)« 

{q)  Note, — ^proclamations  may  be  made 
at  a  customary  court  held  without  the  pre- 
sence of  homagers,  under  the  86th  section 
of  the  4  &  5  Vict  c.  Z6 ;  but  they  would 
not  bind  the  title  of  any  person,  unless 
served  with  notice  thereof  within  one 
month  after  the  court ;  ante,  p.  83,  n.  {:)* 
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Fiodamations  of  this  nature  are  in  imitation  of  the  feudal  law,  by 
which  the  feud  was  lost,  unless  the  heir  appeared  within  a  year  (r). 

The  presentment  and  proclamation  maj  be  general,  and  need  not 
mention  the  name  of  the  person  to  be  admitted,  though  known,  nor 
q)ec]fy  the  particular  estate  of  which  the  tenant  died  seised ;  nor  is 
it  necessarj,  in  order  to  seize  quousquey  to  prove  the  proclafbations 
•ma  voce  («). 

In  the  case  of  Doe  &  Jenney^t)  Lord  EUenborough  said,  *^  And 
though  as  the  object  of  the  presentment  is  for  the  information  and 
instruction  of  the  lord,  it  would,  in  respect  of  him,  be  better  to  men- 
tion the  person  who  ought  to  come  and  be  admitted,  when  known ; 
yet,  in  respect  of  the  heir  or  remainder-man,  this  is  not  the  purpose 
of  the  presentment,  nor  are  the  proclamations  intended  to  inform 
persons  of  their  titles,  but  to  give  notice  to  those  who  have  a  right 
to  be  admitted  that  the  tenancy  is  vacant,  and  that  the  lord  requires 
of  those  who  are  entitled  to  take  upon  them  the  tenancy. 

When  the  heir  or  devisee  appears  in  court  to  be  admitted,  either 
personally  or  by  attorney,  the  formalities  of  proclamation  are  said  to 
be  unessential  («) ;  but  it  is.  customary  and  very  proper  to  proclaim 
the  vacancy  at  the  door  of  the  court  in  all  cases,  in  order  that  any 
person  disputing  the  right  of  admission  may  come  forward  and  state 
the  grounds  of  his  claim  to  fill  the  vacant  tenancy. 

In  the  case  of  Doe  d.  Dover  v.  Trueman  {x)  the  Court  of  B.  K. 
adjudged  that  if  notice  to  attend  at  a  court  and  be  admitted  be  not 
served  personally  on  the  heir  of  a  deceased  copyholder,  or  left  at  his 
usual  place  of  abode,  and  which  would  be  sufficient  to  entitle  the  lord 
to  seize  without  any  proclamation,  there  is  no  distinction^  as  to  the 
'  course  to  be  pursued  by  the  lord  for  obtaining  possession  of  the 
estate,  between  an  absolute  seizure  for  a  forfeiture  under  a  special 
custom,  and  a  seizure  quousque  where  no  such  custom  prevails ;  but 
that  there  must  be  three  proclamations  in  either  case,  and  that  they 
must  be  made  at  consecutive  courts.  It  was,  however,  considered  by 
Mr.  Justice  Bayley  in  the  above  case  of  Doe  &  Trueman,  that  the 
seizure  quousque  is  rather  in  the  nature  of  process  at  the  instance  of 
the  lord,  by  way  of  cape  or  distringas^  to  compel  an  appearance  by 

Where  a  receiver  had  heen  appointed  of  Le  Keoz  «.  Harrison,  6  Ad.  &  EI.  (N.  8.) 

copjhold  lands,  and  the  lord  was  proceed-  681. 

ingto  recover  the  same  by  ejectment  under  (r)  Wright* s  Ten.  198 ;  Gilb.  Ten.  442, 

a  wizare   quousque,    he  was    restrained  n.  100 ;  1  Watk.  on  Cop.  280,  231,  282. 

from  prosecuting  the  action  by  injunction  ;  («)  Doe  ^  Hellier,  8  T.  R.  164,  n.  (a) ; 

Evelyn  v.  Lewis,  8  Hare,  472.    The  lord,  but  see  Scroggs,  98. 

although  he  has  seized,  cannot  hold  against  {t)  5  East,  582. 

the  heir  on  the  mere  proof  of  a  devise  to  a  (»)  1  Watk.  on  Cop.  289. 

party,  who  had  never  claimed  admittance,  (x)  I  Barn.  &  Adol.  786. 

and  of  whom  nothing  was  known ;  Doe  d, 

8.  O 
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the  heir,  than  a  forfeiture^  so  that  there  appeared  to  be  no  objection 
to  the  succeeding  lord(j^)  going  on  to  complete  the  proceedings 
which  had  been  begun  in  the  time  of  the  preceding  lord  to  compel 
an  appearance.  And  Lord  Tenterden,  C.  J.,  in  the  judgment  given 
by  him  upon  the  second  argument  of  that  caae,  observed,  ^^  The  pro- 
clamations at  the  lord's  court  are  substituted  for  the  notice  which 
ought  to  be  given  to  the  heir,  if  known,  that  the  tenancy  is  vacant. 
The  proceeding  bears  some  analogy  to  proceedings  in  outlawry^  to 
compel  a  party  to  appear  in  court  to  answer  the  complaint  of  another. 
In  such  a  proceeding  the  sheriff  is  commanded  by  the  exigi  facias 
to  cause  the  defendant  to  be  required  from  county  court  to  county 
court,  or  from  busting  to  hustmg,  if  in  London ;  and  it  haa  been 
held  that  proclamations  should  be  made  at  five  successive  county 
courts  or  hustings,  for  that  a  time  commenced  ought  to  be  continued 
without  intermission.  So  in  proceedings  against  bail,  where  there 
are  two  writs  of  scire  facias ,  and  two  returns  of  nihii,  the  second 
scire  facias  must  be  tested  on  the  retum^y,  or,  if  by  original, 
on  the  quarto  die  post  of  the  first  It  seems  to  us  to  be  reasonable 
that  a  similar  rule  should  apply  to  copyholds.  It  may  be  that  the 
party  to  be  admitted  may  watch,  after  proclamation  made  at  one 
court,  to  see  if  anything  further  takes  place  at  the  next^  and  if  not, 
he  may  think  the  proceedings  are  abandoned;''  and  his  lordship 
added^  '^  there  appears  no  sound  distinction  between  prodamatioas  in 
cases  of  seizure  for  a  forfeiture,  and  proclamations  for  seizing  a  copy- 
hold quousque.^ 

And  the  author  inclines  to  think  that,  in  reference  to  the  ulterior 
proceedings,  there  is  no  distinction  between  a  seizure  for  a  forfeiture 
by  special  custom,  by  the  non-appearance  of  the  heir  af);er  proclama- 
tions or  personal  notice,  and  a  seizure  quousque,  having  only  fijr  its 
object  the  recovery  of  a  descent-fine,  but  that  an  ejectment  for  ob- 
taining possession  of  the  estate  founded  on  the  seizure  must  in  either 
case  be  brought  within  twenty  years  of  the  period  when  the  lord's 
right  to  issue  a  precept  of  seizure  accrued  (2r), 


(y)  He  was  a  devisee  of  the  manpr.  See 
this  case,  post,  ttt.  *<  Forfekure.** 

{z)  Vide  21  Jac.  c.  16 :  3  &  4  WiU.  4, 
c.  27,  8.  2 ;  post,  p.  I9tf.  But  the  lord's 
neglect  to  seize  quousque  within  twenty 
yMMTs  would  not  alter  the  tenure,  and  con- 
sequently the  only  loss  suntaiaed  by  the 
loid  would  he  the  deseent-fine.  To  entitle 
the  lord  to  seize,  the  proclamations  should 
he  made  at  three  consecutive  courts ;  Dimes 
«.  Grand  Junction  Canal  Ga»  9  Ad.  &  Sli. 
(N.  S.)  469.  A  canal  company  waa  autho- 
rized to  purchase  land,  the  form  of  con- 


veyance to  the  company  purpprting  to  con- 
vey all  the  interest  of  the  conveying  party : 
the  conveyance  hy  a  copyholder  was  held 
to  pass  such  interest  only  as  h«  could  ooa- 
vey  without  the  lord»  and  on  tbe  eo^y* 
holder's  death,  no  other  person  hwrii^ 
heen  admitted,  the  lord  was  held  tp  he  jus- 
tified in  seizing  quousque ;  Diaaea  «.  Grand 
Junction  Canal  Ccv.  9  Ad.  &  EU.  (N.  S.) 
469,  In  the  case  of  Evelyn  «.  Lewis,  S 
Hare,  472,  the  lord  was,  under  thie  oircum- 
stances,  eojoiaed  from  proceeding  in  ^ect- 
meni. 
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As  the  heir^  even  if  of  full  age^  was  not  bound  to  take  admittance 
until  his  ancestor's  death  had  been  presented,  and  proclamations  had 
been  made  (a),  or  at  least  until  he  had  been  personally  served  with 
notice  to  appear  in  court  (i)>  it  followed  that  the  lord  might  frequently 
have  been  kept  out  of  his  fine  for  a  very  long  period ;  but,  on  the 
other  hand,  the  lord  was  not  compellable  to  account  for  the  rents  of 
the  estate  receiyed  by  him  during  his  possession,  upon  a  seizure  made 
quausque(c). 

It  has  been  decided  that  if  the  heir  be  beyond  sea  at  the  time  of 
the  descent  and  of  the  proclamations,  he  is  not  bound  by  a  custom 
that  the  land  should  be  forfeited  for  not  coming  after  three  proclama- 
tions (d) ;  but  if  the  heir  leave  the  kingdom  after  the  first  proclama- 
tion, or  perhaps  at  any  time  after  the  descent,  unless  it  be  evident 
that  he  had  not  notice  of  the  vacancy,  he  is  bound,  as  it  would  seem, 
by  such  a  custom  (e). 

Neither  the  presentment  of  the  forfeiture  nor  the  entry  or  seizure 
of  the  lord  need  be  proved  (/),  so  that  a  written  precept  to  seize  does 
not  appear  to  be  necessary  in  any  case  (g). 

'  A  custom  to  seize,  as  forfeited,  if  not  claimed  after  three  proclama- 
tions, or  within  a  year  and  a  day  (and  which  has  been  said  to  be  a 
good  custom  (A)),  would  not  be  binding  on  a  person  under  disability, 
as  an  infant  or  feme  covert,  any  more  than  on  the  heir  beyond 
8ea(t). 

It  is  very  essential  to  observe,  that,  in  the  case  of  co-heiresses,  the 
lord  can  only  seize  the  particular  share  in  respect  of  which  no  claim 
to  admission  shall  be  made  (A),  and  that,  as  the  neglect  of  coming  in 
to  be  admitted  is  not  a  cause  of  forfeiture  without  a  special  custom. 


(«)  Kitch.  246;  Rumney  ^  Eve,  1  Leo. 
100;  Andenon  f  Hayward,  8  ib.  221; 
8.  C.  4  ib.  SO ;  Sir  Richard  Lechford*B  case, 
8  Ca  99  b ;  S.  C.  (Underbill  #  Kelaey), 
Cro.  Jae.  226.  After  tbe  act  of  4  &  5  Vict. 
e.  85  (as.  86,  89),  it  waa  Bufficient  for  the 
death  of  a  tenant  to  be  recorded  by  the 
lord  or  steward  at  a  court  held  without 
the  pretence  of  homagers,  and  consequently 
without  any  preaeDtment  of  the  fact 

{k)  Doe  ^  Trueman,  ubi  sup. 

(e)  Underbill  «•  Kelsey,  sup.;  King  v. 
Dilliston,  Carth.  45;  GUbw  Ten.  281;  ib. 
n.161. 

(d)  Underbill  4*  Kelaey,  sup.;  King  v. 
Dillbton  or  DUUngton,  Carth.  42 ;  1  Freem. 
494;  Kitch.  246.  And  see  the  other  au- 
thorities, ante,  p.  19,  n.  (z), 

(«)  Sir  Richard  Lechford's  case,  8  Co. 


100  b :  Whitton  f  Williams,  Cro.  Jac.  101 ; 
1  Watk.  on  Cop.  286;  Watk.  Gilb.  Ten. 
280,281;  ib.  n.  101. 

(/;  Bull.  N.  P.  107,  cites  Peter  ex  dem. 
Episc.,  Winton  v.  Mills  et  al.,  per  Tracy, 
Surry,  1707 ;  and  see  Benson  e.  Strode,  2 
Sho.  152 ;  but  see  1  Keb.  287i  Lord  Salia- 
bury's  case. 

(g)  Trotter  v.  Blake,  2  Mod.  229. 

(k)  See  Stowel  o.  Lord  Zouch,  Plowd. 
872 ;  Gilb.  Ten.  280. 

(t)  Kitch.  246 ;  Gilb.  Ten.  280,  281  ; 
and  see  King  o.  Dilliston  and  other  cases, 
ante,  p.  19,  n.  (z),  sup.  n.  {d) ;  but,  accord- 
ing  to  the  opinion  of  Gilbert,  C.  B.,  such  a 
custom  would  bind  a  feme  eo7ert;  Ten. 
281. 

{k)  Doe  d.  Tarrant  and  others  «.  Hellier 
and  others,  8  T.  R.  171,  172. 
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the  lord  can  enter  and  retain  possession  only  quousque  the  heir  de- 
mands admission  (/). 

In  these  instances  great  care  should  be  taken  by  the  steward  to 
avoid  a  general  and  unqualified  seizure,  which  would  vitiate  the  whole 
proceedings,  they  being,  as  in  outlawry,  strictissimi  juris  ;  therefore, 
where  the  entirety  was  seized  absolutely  by  the  lord,  one  of  the  co- 
heiresses being  a  feme  covert,  and  protected  &om  forfeiture  by  the 
then  existing  statute  of  9  Geo.  I.  c.  29  (m),  the  customary  heirs  re- 
covered in  ejectment  against  the  grantee  of  the  lord ;  which  verdict 
was  confirmed  by  the  Court  of  King's  Bench,  upon  a  case  reserved 
at  the  trial:  the  court,  however,  expressed  an  opinion  that  the 
intention  to  seize  quousque  might  have  been  explained  by  other  acts, 
but  that  the  subsequent  grant  of  the  lord  clearly  showed  that  he 
meant  to  seize  absolutely  (n). 

In  the  above  case  of  Doe  &  Helliery  the  deceased  copyholder  had 
levied  a  fine  which,  firom  the  description  of  the  estates,  comprehended 
his  copyhold  as  well  as  freehold  property,  and,  on  the  part  of  the 
defendant  (the  grantee  of  the  lord),  it  was  contended,  that  by  levying 
the  fine  an  absolute  and  incurable  forfeiture  was  incurred;  but  the 
court  inclined  to  the  opinion  that  the  Statute  of  Limitations  (21  Jac 
c.  16)  made  it  necessaiy  that  the  lord  of  a  manor  should  have  entered 
for  a  forfeiture  within  twenty  years  (o). 

The  bailiff,  on  executing  the  precept,  should  require  the  occupier 
to  attorn  tenant  to  the  lord,  but  he  would  not  be  justified  in  using 
force  to  obtain  possession  of  the  estate  (p) ;  and  if  resistance  be 


(0  Earl  of  Salisbury's  case,  1  Lev.  63 ; 
S.  C.  (Pateson  v,  Danges),  1  Keb.  287 ; 
Titus  V.  Perkins,  Skin.  250,  &c. ;  King  v. 
Dilliston,  sup. ;  Roe  d,  Ashton  v.  Hutton 
and  others,  2  Wils.  162;  Doe  ^  Hellier, 
sup. 

(m)  Repeale^fl  Will  4,  c.  66, 

(n)  Doe^^^^ellier,  ubi  sup. 

Wher«rV.  S,,  being  seised  of  copyhold 
property,  conveyed  the  same  to  a  canal 
company,  nnd  died,  whereupon  three  pro- 
clamations were  made  for  the  heir  to  come 
in  and  be  admitted,  and  on  his  not  coming 
in,  the  property  was  seized  into  the  hands 
of  the  lord,  and  the  heir  was  a  minor  at 
the  time  of  seizure,  it  had  been  held  that 
the  lord  was  bound  to  pursue  the  course 
pointed  out  by  statutes  9  Geo.  1,  c.  29,  11 
Geo.  4  &  1  Will.  4,  c.  65,  in  the  case  of  an 
infant  heir,  and  that  they  applied  to  a  seizure 
quousque ;  Dimes  v.  Grand  Junction  Canal 


Company,  reported  8  Jurist,  847.  But,  on 
the  last-mentioned  ease  being  brought  be- 
fore the  Court  of  Exchequer  Chamber  on  a 
writ  of  error,  it  was  held,  that  the  forfeiture 
spoken  of  in  the  9th  section  of  the  act  was 
to  be  construed  in  its  proper  tense,  and  did 
not  exclude  the  right  of  the  lord  to  seise 
quousque  ;  supporting,  in  this  respect,  the 
case  of  Doe  d.  Twining  v.  Muscott,  12  Meea. 
&  Wels,  882;  for  that  the  lord  might,  at 
common  law,  seize  quousque  in  the  case  of 
an  infant  and  other  persons  under  dis- 
ability, and  that  this  right  was  not  taken 
away  by  the  above  statute ;  Dimes  «.  Grand 
Junction  Canal  Company,  11  Jur.  429;  15 
Sim.  438 ;  9  Ad.  &  £U.  (N.  S.)  469. 

(o)  See  confirmation  of  this  opinion  by 
Sir  J.  Leach,  M.  R.,  in  Whittonv.  Peacock, 
3  MyL  k  Keen,  835 :  ante,  p.  88. 

(p)  3  Leo.  99,  ca.  142. 
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made  to  the  execution  of  the  precept,  the  lord  may  maintam  ejectr 
ment{q). 

If  the  heir  or  other  person  entitled  to  admission  be  an  infant,  or 
feme  covert,  or  lunatic,  the  provisions  of  the  act  1  Will.  IV,  a  65 
should  be  pursued ;  but  the  act  is  not  imperative  on  the  lord,  when 
admission  is  not  required  by  virtue  of  the  third  section  on  the  part  of 
the  guardian,  attorney  or  committee  of  the  party  under  disability  (r). 
The  observations  of  Lord  Eldon,  in  the  above  case  of  Lord  Ken- 
nngton  &  ManselU  claim  the  particular  attention  of  every  court- 
keeper,  and  suggest  the  propriety,  whenever  a  power  of  appointment 
is  created  under  a  surrender  of  copyholds,  of  his  assuming  that  the 
power  has  not  been  exercised,  until  an  appointment  is  proved  to 
exist. 

When  an  admission  is  required  in  the  case  of  an  infimt,  whether 
claiming  by  descent  or  surrender  to  will  or  otherwise,  it  is  the  infant 
by  his  guardian,  and  not  the  guardian  himself,  that  is  to  be  admitted 
tenant  to  the  lord(0. 

The  customary  heir  of  a  copyholder,  beine:  a  complete  tenant 

all  persons  but  the  lord,  may  enter  and 

^  ■"•■u^ww^i.n   111    III. nil  ■    "^   ««•<••    •a^  *^ 

take  the  profits,  and  maintain  trespass,  and  bring  ejectment,  without 
having  been  admitted  (m),  and  even  surrender  on  pa3rment  of  the 
lord's  fine  (x),  and  after  his  admittance  he  may  bring  trespass  against 
the  lord  (y) ;  but  before  his  admission  the  heir  is  not  entitled  to  be 


{^^  Pate«oii  V.  DaDjires  (Lord  Salisbury't 
>),  ]  Keb.  287*.  Lex  Cu«t.  17;  Doe  d. 
Smyth  V,  Smyth,  Bart,  6  Bar.  &  Cr.  114; 
and  tee  5  Bing.  411. 

(r)  Lord  Kensington  o.  Mansell,  1 8  Ves. 
240 ;  Doe  ^  Mellier,  sup. 

The  act  is  general  as  to  infants,  femes 
coYcn  and  lunaiiea,  entitled  by  descent  or 
Borrender  to  will,  or  otherwise.  As  to  luna- 
tics, see  16  &  17  Vict.  c.  70,  ss.  108  to  1 18, 
incliiaive. 

(t)  Co.  Cop.  s.  56,  Tr.  128;  1  Watk.  on 
Cop.  272 ;  Stat  1  Will.  4^  c.  65 ;  post,  tit 
«  Guardianship." 

(a)  Brown's  case,  4  Co.  22  h ;  Clarke  v. 
PeoDifatber,  4  Co.  23  b ;   Co.  Cop.  s.  41, 
Tr.94;  Kitch.  119,  120;  Brown  v.  Dyer, 
11  Mod.  78,  99 ;  Knight  «.  Fortipan,  Cro 
Elix.  90;    Bullock  v,  Dibler,   Mo.   696 
Poph.  89 ;  Frosel  v.  Welsh,  Cro.  Jac.  408 
S.  C.  1  Roll.  Rep.  411 ;  S.  C.  Godb.  268 
8.  C.  8  Bulst  214;  Stephens  o.  Bally,  Nel 
Ch.  Rep.  107;  York  ^  AUein,  Lane,  20; 
Bomney  ^  Eve's  case,  1  Leo.  100;  Dancer 
«,  Erett,  1  Vem.  892;  Simson  i^  Gillion, 


Noy,  172;  8  Ler.  827;  1  Corny.  241:  1 
Mod.  120;  The  King  «.  Bennett,  2  T.  R. 
198;  Doe  ^  Hellier,  8  T.  R.  169;  Cowp. 
741 ;  Bull.  N.  P.  108;  Ballantine's  ed.  of 
Runnington  on  Eject  890;  Doe  o.  Crisp, 
1  Per.  &  Dav.  87 ;  2  Bar.  &  Aid.  459,  in 
Roe  4  Loveless.  Though  the  customary 
heir  cannot  maintain  trespass  without  entry, 
yet,  after  entry,  there  is  a  relation  back  to 
the  actual  title  as  against^  a  wrong-doer, 
and  he  may  maintain  an  action  for  tres- 
passes committed  before  entry.  Bamett  v. 
Earl  of  Guildford,  11  Ezch.  19;  1  Jur. 
(N.  S)1142. 

(x)  Brown's  case,  sup. ;  Co.  Cop.  s.  41 , 
Tr.  94;  Kitch.  162;  Brown  v.  Dyer,  sup. ; 
Joyner  o.  Lambert,  Cro.  Jac.  86;  Colchin 
v.Colchin,  Cro.  Eliz.  662;  Wilson  v,  Wed- 
dell,  Yelv.  145 ;  8.C.  Brownl.  148  ;  8  Lev. 
327;  1  Comy.  241;  Morse  «.  Faulkner, 
1  Anst  18 ;  1  Watk.  on  Cop.  245,  cites  also 
Dalrymple,  F.  P.  ch.  6,  s.  8,  pp.  252,  258 ; 
ante,  pp.  104, 117,  176. 

{y)  Co.  Lit  60  b ;  1  Watk.  on  Cop.  45 ; 
and  see  Scott «.  Kettlewell,  19  Yes.  885»  n. 
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8wom  on  the  homage,  nor  could  he  have  maintained  a  plaint  in  the 
nature  of  an  assise  {z) ;  and  these  incapacities  before  admittance  in* 
fluenced  the  decision  of  the  Court  of  King's  Bench,  in  the  appli- 
cation for  a  mandamus  to  compel  the  lord  to  admit  the  customary 
heir,  in  the  case  of  The  Kinff  y.  The  Master ,  ^c.  of  the  JBrewers' 
Company  (a). 

It  would  seem  that  a  customary  heir  who  is  refused  admittance, 
will  be  ter-tenant  against  the  lord,  though  the  lord  lose  his  fine  (b). 
So  also  will  the  widow  of  a  copyholder,  where  admittance  to  firee- 
bench  is  requisite  by  the  custom,  and  she  has  challenged  her  right  to 
admittance  (c). 

In  Doe  d.  Burrell  y.  Bellamy  and  another  (<i),  Bellamy,  the  lord 
of  the  manor,  having  seized  after  the  usual  proclamations  for  the 
heir  to  come  in  and  be  admitted,  and  afterwards  demised  the  land  to 
the  other  defendant,  the  heir  applied  to  the  steward  to  admit  him,  and 
upon  his  refusal  to  do  so  in  the  absence  of  the  lord,  the  heir  brought 
his  ejectment,  and  had  a  verdict ;  and  on  a  motion  in  the  Court  of 
King's  Bench  to  set  the  verdict  aside,  on  the  ground  that  the  lessor 
of  the  plaintiff  should  have  tendered  himself  at  one  of  the  lord's  courts, 
the  rule  was  refiised,  Dampier,  J.,  observing,  that  what  had  been 
said  by  the  steward  was  a  dispensation  with  the  plaintiff's  attendance 
at  the  lord's  court 

The  admittance  is  merely  as  between  the  lord  and  tenant  (e) ;  if, 
therefore,  the  customary  heir  should  die  before  admission,  his  heir 
might  enter  (/),  and  such  death  will  not  prevent  the  widow  fiom 
being  endowed  (^),  nor  the  husband  from  being  tenant  by  the  cur- 
tesy (A);  and  we  have  seen  that  if  the  heir  die  after  having  entered, 
there  shall  be  a  possessio  fratris^  even  before  admittance  (t). 

A  disseisee  of  copyholds  must  enter  before  he  can  surrender ;  but 
as  he  continues  the  lord's  tenant,  notwithstanding  the  disseisin,  his 
re-admittance  on  entry  is  unnecessary  (A). 


(z)  Co.  Cop.  8.  41,  Tr.  94;  Ritch.  118, 
119;  5  East,  582. 

Note,— All  plaints  of  right,  except  a 
plaint  of  freebench,  were  abolished  by  3  & 
4  Will.  4,  c.  27 ;  and  the  plaint  was  abo- 
lished by  22  k  23  Vict.  c.  126.  s.  26. 

(a)  3  Barn.  &  Cress.  172 ;  S.  C.  4  Dow. 
&  Ry.  492;  and  see  Mason  o.  Day,  Gilb* 
Eq.  Ca.  77 ;  12  AdoL  &  El^  572  et  seq. ; 
post,  tit  "  Mandamus.*' 

(6)  1  Corny.  245. 

(c)  Jurden  4  Stone,  Hutt.  18;  ante, 
pp.  61, 62. 

(J)  2  Mau.  fir  Selw.  87. 

{e)  Knight  v.  Bate,  Cowp.  741 ;  Roe  v. 
Hicks,  2  Wils.  15;  ante,  pp.  117,  197; 
post,  tit.  **  Admittance  by  Implication.*' 


It  has  been  held  that  a  custom  for  a  sur- 
renderee '*  to  come  within  three  years" 
after  presentment  of  the  surrender,  was  for 
the  benefit  of  the  lord,  and  that  he  might 
waive  it,  and  grant  a  valid  admittance  after 
the  time  had  expired,  and  that  the  sur- 
renderee so  admitted  might  maintain  eject- 
ment against  the  lord  and  all  claiming  under 
him ;  Doe  d.  Warwick  e.  Coombes,  6  Ad. 
&  £1.  (N.  S.)  535. 

(/)  Clarke  4*  Pennifather,  4  Co.  23  b. 

(g)  Ante,  p.  60. 

(h)  Ante,  p.  64. 

(t)  Ante,  pp.  37, 38.  And  see  Watk.  on 
Desc.  69. 

(ft)  Ante,  p.  116 
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It  18  only  by  special  custom,  the  author  conceiveSi  that  the  lord 
can  compel  a  surrenderee  to  come  in  and  be  admitted,  as  the  tenancy 
continues  fuU  by  the  surrenderor  (Z),  the  surrenderee  until  admittance 
having  neither  jii;  in  re  nor  jus  ad  rem  (m),  though  by  custom  (n)  the 
lord  may  seiae  after  three  proclamations,  if  the  surrenderee  should 
not  appear,  in  the  same  manner  as  in  the  case  of  an  heir ;  but  the 
neglect  of  the  tenant  for  life  or  years  will  not  prejudice  those  in 
remaind^  (o) ;  nor  will  such  a  custom  bind  an  infant^  a  feme  covert, 
or  an  heir  beyond  sea  (p). 

No  notice  whatever  cab  be  taken  by  the  lord  of  a  mere  covenant  to 
sunender,  though  he  is  bound  to  admit  the  assignee  of  a  covenantee 
under  a  surrender  made  to  such  assignee  by  the  covenantor  (;):  but 
the  assignee  of  a  surrenderee,  the  author  conceives,  cannot  compel 
admission,  without  satisfying  the  lord  such  fine  as  he  would  have 
been  entitled  to  by  the  admission  of  the  surrenderee,  especially  where 
there  is  a  custom  in  the  manor  by  which  the  lord  might  compel  the 
sorrenderee  to  come  and  be  admitted. 

Every  person  capable  of  a  grant  by  copy  may  take  by  attorney  (r). 
And  in  accordance  with  this  principle.  Lord  EUenborough,  in  the 
case  of  Wymer  v*  Page  («),  held  that  a  party  might  have  appointed 
an  attorney  for  the  purpose  of  suffering  a  recovery  as  of  oommon 
right,  unless  there  was  an  express  custom  to  the  contrary. 

But  the  lord  is  not  compellable  to  admit  by  attorney  (^),  except  in 
the  case  of  a  feme  covert,  infant  or  lunatic  (ii) ;  and  this  is  the  natural 
consequence  of  the  rule  that  fealty  cannot  be  done  by  attorney  Ix)  ; 
but  it  is  usual  to  admit  the  heir  or  surrenderee  or  devisee  by  attorney, 
and  not  to  put  the  party  to  the  expense  of  appointing  one  by  deed  (y ), 
if  admittance  be  the  only  object,  as  the  court  may  name  any  person 


(I)  Ante,  pp.  lis,  119 ;  1  Walk,  od  Cop. 
234,  n.,  287, 241;  but  see  ib.  291 ;  1  Dougl. 
Hl.perWUles,  J.,  InGeodtitle  v«  Welford, 
ants,  p.  101,  n.  (6). 

(s)  1  Show.  87 ;  8  Mod.  226 ;  Payne  •. 
Barker,  OrL  Bridg.  28  j  ante,  p.  117* 

(a)  As  to  the  effect  of  a  releaae  of  right 
from  the  aanrenderee  to  the  aurrenderor, 
when  anch  a  custom  eKiats,  vide  ante,  p* 
181. 

(a)  Baapool  If,  Loiig,  YeW « 1 ;  8.  C.  Noy, 
42;  S.  C.  Cro.  Eliz.  879;  1  RoH.  Abr. 
568, Cop^ 6. phS;  6  Vin.  Abr. Cop. (S. o.), 
pi  8 ;  8ir  T.  Raym.  404 ;  Raatal  a.  Tamer, 
Cro.  Eliz.  598 ;  and  aee  6  Yin.  Abr.  Oop. 
(E.d.),pLll. 

(p)  King  V.  DOIiston,  1  Sho.  88 ;  S.  C. 


8  Mod.  221 ;  ante,  p.  195. 

(q)  The  King  v.  The  Lord  of  the  Manor 
of  Hendon  and  hia  Steward,  2  T.  R.  484 ; 
1  Watk.  on  Cop.  57;  ante,  p.  144. 

(f )  Co.  Cop.  a.  85,  Tr.  80. 

(t)  1  Stark.  9. 

(0  Co.  Cop.  a.  iSt  Tr.  80 ;  Co.  Lit.  66  b, 
68  a ;  ib.  n.  5 ;  Combe'a  caae,  9  Co.  76  a ; 
Floyer  t.  Hedgingham,  2  Ch.  Rep.  56.  It 
waa  held  in  the  caae  of  Hildyard  v.  S.  S. 
Company  and  Keate,  2  P.  W.  77f  that  an 
admittance  upon  a  aurrender  made  by  virtue 
of  a  forged  letter  of  attorney  would  be  Toid. 

(tt)  Ante,  p.  197. 

(«)  Poat,  Chap.  YIII. ;  Co.  Cop.  a.  85, 
Tr.  80. 

(y)  See  Combe'a  case,  ubi  aup. 
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present  to  adt  for  him,  and  to  receive  seisin  on  his  behalf  (a) ;  but  his 
assent  must  be  shown  by  payment  of  the  fine  assessed  by  the  lord  or 
other  act.  So  where  the  heir  was  abroad  and  a  neighbour  came  and 
was  admitted  in  his  name,  and  the  heir  returned  and  consented  to 
the  admittance  by  bringing  an  action  against  another,  it  was  held  to 
be  a  good  admittance  (6). 

We  have  seen  that  before  admittance  a  surrenderee  cannot  sur- 
render, even  if  the  surrender  to  him  had  been  presented,  and 
that  his  subsequent  admittance  will  not  make  a  surrender  by  him 
valid  by  relation ;  and  that  the  steward*s  acceptance  of  a  surrender 
fix)m  an  unadmitted  surrenderee  is  not  an  implied  admittance  of 
him  (c). 

But  the  admittance  upon  a  valid  surrender  has  relation  to  it  so  as 
to  defeat  all  mesne  acts,  as  well  of  the  surrenderor  ({/)  as  of  the  lord 
of  the  manor  (6),  and  so  as  to  enable  the  surrenderee  to  recover  in 
ejectment  upon  a  demise  laid  between  the  date  of  the  surrender  and 
the  admittance  (/\;  and  it  will  be  sufficient  if  the  surrenderee  obtain 
admittance  at  any  time  before  trial  {g). 

If  the  surrenderee  be  in  possession,  he  may  maintain  trespass 
before  admittance,  being  a  possessory  action  (A),  but  before  his  entry 
trespass  could  only  be  maintained  by  the  surrenderor  (t) ;  yet,  after 
admittance  of  the  surrenderee,  he  may  have  an  action  of  debt  of  ail 
the  rent  (A). 

Formerly,  the  heir  of  an  unadmitted  surrenderee,  and  the  devisee 
of  an  unadmitted  devisee,  had  no  title  at  law  before  admission,  the 
legal  title  remaining  in  the  surrenderor  in  the  first  case,  and  in  the 
heir  of  the  first  testator  in  the  second ;  but  there  was  this  distinction 
in  the  effect  of  their  admittance  in  favor  of  such  customary  heir, 
namely,  that  his  admission  had  relation  to  the  surrender,  equally  with 
the  admittance  of  the  surrenderee  himself,  but  the  admission  of  the 


(a)  But  note,  C.  B.  Gilbert  (Ten.  252), 
sayi,  *'  It  is  said  to  be  resolved  that  copy- 
holder cannot  surrender  by  attorney  without 
deed  (Pract  Reg.  186),  but  he  may  be  ad- 
mitted by  attorney  without  deed.  Qusre 
of  this?" 

(6)  Blunt  0.  Clark,  2  Sid.  61,  62 ;  ib.  6 
Yin.  Cop.  (M.  b.),  pi.  5;  Gilb.  Ten.  286. 

(e)  Ante,  p.  117 ;  post,  **  Admittance  by 
Implication." 

(d)  Benson  o.  Scott,  Carth.  276;  S.  C. 
8  Lev.  88o  ;  Doe  d,  Wheeler  v.  Gibbons, 
7  Car.  &  Pa.  161.  And  so  as  to  create  a 
title  to  dower  and  curtesy,  and  by  descent, 
but  not  to  give  validity  to  an  intermediate 


surrender;  ante,  p.  117. 

(tf)  Grantham  v,  Copley  et  aL,  2  Saund. 
422. 

(/)  Whether  this  rule  extends  to  cus- 
tomary freeholds  passing  by  bsjqgain  and 
sale,  or  surrender  and  admittance,  see  Doe 
d,  Danson  o.  Parke,  4  AdoL  &  EH.  816. 

{g)  Holdfast  d,  Woollams  v.  Clapham, 
1  T.  R.  600 ;  Doe  d.  Bennington  v.  Hall, 
16  East,  208. 

(A)  Holdfast  4*  Clapham,  ubi  sup. 

(0  Berry  o.  Greene,  Cro.  Eliz.  849 ;  ante, 
p.  1 19. 

{k)  Collins  V.  Harding.  Cro.  Eliz.  606, 
'  622 ;  Mo.  544 ;  18  Co.  57,  58 ;  Lane,  ZZ, 


^•■•^ 
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devisee  of  an  unadmitted  devisee  gave,  no  legal  title  (/).  The  latter 
point  was  established  in  Doe  d.  Vernon,  v.  Vernon  and  others  (m), 
which  v^as  an  action  of  ejectment  arising  out  of  the  residuary  devise 
in  the  v^ill  of  Thomas  Earl  of  Strafford,  already  briefly  stated  (n): 
and  the  court  observed,  that  the  daughter  of  the  Earl  of  Strafford 
never  was  in  &ct  admitted  under  the  devise  made  by  her  father  pur- 
siuuit  to  a  surrender  to  the  uses  of  his  will;  and  held  that  her  devisee, 
although  admitted  tenant  to  the  lord,  could  not  be  in  a  better  situa- 
tion than  herself,  as  such  admittance  had  no  relation  to  the  last  legal 
gurrender,  and  could  not  give  the  party  admitted  a  title,  but  merely 
clothed  him  with  a  kyal  title  to  the  possession,  if  he  had  before  a  legal 
title  to  the  estate  ;  and  that  supposing  him  to  have  an  equity  (o),  a 
court  of  law  could  not  help  him. 

The  above  case  of  Doe  &  Vernon  exemplified  the  propriety  of 
establishing  a  deduction  of  legal  title  to  every  copyhold  on  the  face 
of  the  court  rolls,  which  is  indeed,  in  every  instance,  the  best  criterion 
for  the  guidance  of  the  lord  or  steward,  when  he  entertains  a  doubt 
as  to  the  rights  of  different  parties ;  here  it  is  seen  that  the  chain  of 
legal  title  was  broken  from  the  surrender  to  the  use  of  the  Earl  of 
Strafford's  vrill,  the  next  act  on  the  rolls  of  the  manor  being  an  ad- 
mittance of  the  devisee  of  a  person  not  in  the  seisin,  who  could  not 
have  obtained  a  legal  title,  except  through  the  seisin  of  the  heir  of 
the  Earl  of  Strafford,  or  the  seisin  to  be  obtained  by  the  heir  of  his 
daughter,  by  admission  under  the  devise  to  her  of  the  customaiy  fee. 

An  application  to  a  court  of  equity  is  generally  thought  to  be  ab- 
Bohtely  necessary  when  the  heir  refuses  to  give  effect  to  the  intention 
of  the  ancestor ;  for  although  a  manor  court  is  to  some  purposes  a 

(0  Ante,  p.  178 ;  and  see  Doe  d.  Winder      remainder  to  hit  six  children,  three  sons 


and  Wife  v.  Lawes,  2  Nev.  &  Per.  195 ;  7 
AdoL  &  £11.  195.  But  the  heir  of  the  first 
devisee  might  have  claimed  to  be  admitted, 
although  the  lord  could  not  have  compelled 

Mm. 

And  note,  that,  by  the  3rd  sect,  of  1  Vict. 
<•  26,  a  devise  of  copyholds  is  good,  not- 
vithiianding  the  devisor  **  being  entitled 
siheir,  devisee,  or  otherwitt,  to  be  admitted, 
>lt«Q  not  have  been  admitted  thereto." 

(ai)  7  East,  8.  Prior  to  1  Vict.  c.  26,  a 
deriie  by  an  unadmitted  devisee  was  not 
good,  although  such  devisee  took  admit- 
unce  subsequently ;  Phillips  v.  Phillips,  1 
MyL  &  Keen,  649. 

("}  See  Roe  d.  ConoUy  v.  Vernon  and 
Yyie,aote,  p,  128, 

(o)  See  Wainewright  p,  Elwell,  1  Madd. 
^^:  ante,  p.  178.  A  tesutor  devised 
copyhold  land  to  his  wife  for  life,  with 


and  three  daughters,  as  tenants  in  common. 
The  widow  was  admitted,  and  died,  and 
two  of  the  daughters  died  unmarried  and 
intestate,  and  there  was  no  evidence  as  to 
the  third  daughter,  and  one  of  the  sons 
went  abroad  and  was  never  heard  of,  the 
second  proved  to  be  alive,  and  the  third,  in 
1848,  procured  himself  to  be  admitted  in 
respect  of  three-sixths  of  the  land ;  and  in 
1845,  in  defiiult  of  claim  by  the  other  re- 
mainder-man, and  proclamation,  got  ad- 
mitted to  the  other  shares  as  heir  of  the 
person  last  seised,  and  in  1850  covenanted 
to  surrender  five-sixths  of*  the  land  to  the 
plaintifi*,  who  was  admitted;  and,  under 
these  circumstances,  it  was  held  that  the 
plaintiff'  had  acquired  a  good  title  to  four-, 
sixths  only  of  the  land ;  Smith  v.  Glascock, 
4  C.  B.  (N.  S.)  857, 
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court  of  equity  as  well  as  law,  yet  it  does  not  possess  the  powers  by 
which  the  superior  courts  may  compel  a  trustee  to  unite  the  legal 
estate  to  the  equitable ;  but,  according  to  the  case  in  1  Leo.  (p),  if  ^e 
copyholder  should  not  obey  the  decree  of  the  manor  court,  it  is  in  the 
power  of  the  lord  to  seize  and  admit  the  rightful  tenant. 

It  has  long  been  settled  that  the  admittance  of  the  tenant  for  life 
or  years,  is  the  admittance  of  all  in  remainder,  so  as  to  Test  the  estate 
in  them  (9),  and  therefore  that  the  interest  of  a  remainder-^man  is  the 
subject  of  a  surrender  (r).  But  it  is  to  be  observed  that  the  admit- 
tance of  a  tenant  for  life  creates  only  a  seisin  in  law,  and  not  the 
seisin  required  by  the  Statute  of  Limitations  («),  that  being  an  actual 
seisin  or  possession  by  taking  the  esplees  ;  so  that  the  seisin  of  the 
tenant  for  life  is  not  that  of  the  remainder-man  (t). 

The  surrenderee  of  the  particular  tenant,  and  also  the  heir  or  sur- 
renderee of  a  remainder-man  or  rerersioner,  must  be  admitted  (u) ;  of 
course,  therefore,  the  devisee  of  a  reversion  {x). 

And  a  custom  for  tenants  in  remainder  to  come  in  and  be  admitted 
on  the  death  of  the  tenant  for  life,  and  pay  a  fine,  has  been  held  to 
be  good  (y) ;  but  the  custom  must  be  clearly  established  {z),  as  was 
done  in  the  case  of  Doe  &  Jennet/^ 


(p)  P.  2,  ca.  3 ;  ante,  pp.  79,  SO. 

(q)  See  the  resolution  in  Brown's  case, 
infra,  n.  (y). 

(r)  See  the  cases,  ante,  p.  115,  n.  (c); 

vide  also  Dell  4*  Hig;den,  Mo.  858 ;  Brown's 

case,  4  Co.  22  b;    Fitch's  case,  ib.  28  a; 

Auncelme  o.  Auncelme,    Cro.    Jac.    81 ; 

Jurden  v.  Stone,  Hutt.  18;    Warsopp  o. 

Abell,  6  Mod.  806 ;  Blackbom  or  fiatmore 

or   Blackborough  and  others  e.  Greaves 

and  others,  2  Lev.  107;  1  Mod.  102,  120; 

3  Keb.  263,  329;  1  Vent.  260;  Barnes  v, 

Corke,  8  Lev.  808  ;  Earl  of  Bath  «.  Abney, 

1  Burr.  206;   Cowp.  718;  Doe  J.  Whit- 

^      .  ^         bread  v.  Jenney,  5  East,  522 ;  7  East,  22 ; 

•  luSf^f^uXa^  Lord  Kensington  v.  Mansell,  18  Ves.  246, 

IK  7A.BJS9,  SA,B.SS9       255  .  ^jm  ^^  C^  C^  J  gg^  -Tr.  180 ;  Gilb. 

Ten.  168, 194.  And  it  should  seem  by  the 
case  of  Doe  d.  Winder  and  Wife  v.  Lawes, 
sup.,  that  a  reversioner  is  admitted  by  the 
admission  of  a  devisee  for  life.  A  person 
entitled  to  copyholds  under  a  will,  whether 
by  remainder  originally  vested,  or  by  con- 
tingent remainder  or  executory  devise 
which  has  become  vested  by  the  happening 
of  the  contingency,  comes  in  directly  under 
the  will,  and,  as  between  himself  and  the 
lord,  is  entitled  to  the  benefit  of  the  admit- 
tance of  the  first  devisee  under  it ;  Rand- 


field  «.  Randfield,  1  Drew.  &  8m.  310. 

(«)  32  Hen.  8,  c.  2. 

(t)  Widdowson  v.  The  Earl  of  Hairing- 
ton,  1  Jac.  &  Walk.  558. 

(tt)  Gyppyn  v.  Banney,  Cro.  Bin.  504; 
Mo.  465 ;  Auncelme  ^  Anncelme,  Cro. 
Jac.  31 ;  Watk.  Gilb.  Ten.  416,  417,  (n. 
77);  Dy.  187,  pi.  26;  Fearne's  P.  W.  108, 
105 ;  The  Queen  v.  The  Lady  and  Steward 
of  the  Manor  of  Duliingham,  8  Adol.  ft 
£11.  858;  1  Per.  &  Dav.  172;  post,  titles 
"  Fine ;"  "  Mandamus.'* 

(dr)  Doe  dn  Winder  and  Wife  v.  Lawes, 
ubi  sup. 

(y)  Brown's  case,  4  Co.  22  b.  The 
words  of  the  resolution  in  Brown's  ease 
on.  this  point  were,  "  the  admittance  of  a 
tenant  for  life  is  the  admittance  of  him  in 
remainder  /o  vtti  the  estate  in  Mm,  but  shall 
not  bar  the  lord  of  his  fine,  which  he  oogfat 
to  have  by  the  euttom.  And  see  Fitch's 
case,  ib.  23  a ;  Gyppyn  4  Bunney,  sop. : 
Barnes  Si  Corke,  8  Lev.  808  ;  Doe  it.  Whit- 
bread  v,  Jenney,  5  East,  581 ;  Gilb.  Ten. 
194. 

(x)  Dean  and  Chapter  of  Ely  v.  Caldecot, 
8  Bing.  448 ;  S.  C.  1  Mo.  &  Soo.  SSS ;  post, 
tiL"Fine." 
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Formerly,  if  a  copyholder  surrendered  to  particular  uses  which 
determined,  even  if  he  parted  with  his  whole  estate,  limiting  the 
reversion  in  fee  to  himself;  or  if  he  surrendered  on  condition,  and 
the  condition  was  performed  by  the  surrenderor,  or  was  broken  by 
the  surrenderee,  as  the  case  might  happen  to  be,  he  was  in  of  his  old 
seisin,  and  no  admittance  therefore  was  requisite  (a). 

But  if  by  the  surrender  to  uses  the  copyholder  take  back  a  life 
estate  or  other  particular  interest,  then  he  must  haye  been  and  must 
still  be  re-admitted  to  give  effect  to  the  surrender  (A). 

And  on  a  surrender  by  a  surviving  trustee  to  the  use  of  himself 
and  newly-appointed  trustees,  such  surviving  trustee  takes  a  new 
e^te,  and  must  be  re*admitted ;  and  the  lord  will  be  entitled  to  the 
same  amount  of  fine  as  if  the  surrenderor  had  been  a  newly-appointed 
trustee  (c). 

JoiKT-TEKANTS  are  seised  per  mie  et  per  tout,  therefore  the  admis- 
sion of  one  is  the  admittance  of  all  of  them,  and  if  one  die  or  release 
to  the  others  (cf),  no  new  admittance  is  necessary  {e) ;  and  this  be- 
cause of  the  jut  accrescendi  incident  to  an  estate  in  joint-tenancy. 
These  rules  apply  to  the  admission  of  one  of  several  devisees  in  trust ; 
but  it  is  to  be  recollected  that  if  one  refuse  to  act,  the  entire  legal 
interest  will  vest  in  the  co-devisees  in  trust  (/). 


(a)  Margaret  Podger'a  case,  9  Co.  107  a ; 
Biilleyn  ^  Graunt's  case,  1  Leo.  175;  S.  C. 
Cro.  Eliz.  148;  Co.  Cop.  a.  66,  Tr.  129; 
Thrustoat  d.  Gower  v.  Cunningham,  2  Sir 
W.  Bl.  104e.  But  by  the  8rd  sect,  of  d  & 
4  WiU.  4,  c  106,  a  limitation  by  any  as- 
ninnce  to  the  person  conveying,  or  his 
bein,  will  create  an  estate  by  purchase,  and 
be  will  not  be  considered  entitled  as  of  his 
Conner  estate;  post,  tit.  **  Fine." 

(ft)  Roe  d,  Noden  v.  Griffiths  or  Griffits, 
1  Sir  W.  Bl.  605 ;  S.  C.  4  Burr.  1952. 

(e)  Sbeppard  v,  Woodford  and  others, 
9  Law  Jour.  Rep.  (N.  S.)  Ex.  90;  5 
Mee;  &  Wel.  608 ;  post,  tiL  "  Fine." 
Under  the  custom  of  a  manor,  if  a  copy- 
bolder  dfrvised  lands  to  such  uses  as  A, 
should  appoint,  and  his  death  was  pre- 
sented, the  lord  might  seize,  after  three 
proclamations,  until  the  admittance  of  the 
cnatomairy  heir  or  some  other  persons  seek- 
ing admittance,  who  were  to  hold  upon  the 
uses  declared  by  the  will,  and  to  pay  the 
nme  fine  as  on  admittance  to  a  fee ;  and 
when,  after  the  admittance,  A.  appointed, 
and  the  deed  was  enrolled,  the  appointee 
was  admitted,  whether  there  had  been  any 


other  admittance  before  enrolment  or  not : 
under  these  circumstances  it  was  held,  that 
although  the  person  admitted  before  exe- 
cution of  the  power  was  the  heir,  and  the 
power  was  afterwards  executed  in  his  favor, 
yet  he  must  be  again  admitted  and  pay  a 
fine.     Regina  v.  Corbett,  1  El.  &  B.  836. 

id)  Wasev.  Pretty,  Win.  3  ;  Mortimore's 
case,  Hetl.  150. 

(e)  Cow  Cop.  s.  85,  Tr.  79;  ib.  s.  56, 
Tr.  130 ;  Co.  Lit  193  a,  818  a ;  ib.  s.  286, 
288;  Mortimore*B  case,  Het.  150;  Gilb. 
Ten.  289,  830 ;  Kitcb.  240 ;  Roe  d.  Ashton 
V.  Hutton  and  others,  2  Wils.  162 ;  ante, 
p.  116. 

(/)  Reid  V.  Shergold,   10   Ves.  870; 
ante,  p.  180.     If  a  tenement  is  broken  up    .    y     'Ul  ^  ^ 
into  parcels,  some  only  of  which  are  after-  '^J'^^y^t' 
wards  devised  to  two  persons  as  joint  tenants  '^^(w^  '^fr^ 
in  fee,  the  lord  may  insist  on  a  separate  ad-  ^^^^'  Ut^  aw^ 
mittance  in  respect  of  each  parcel,  and  there  /^Ke  i$4^^^*^€ 
must  be  a  stamp  in  respect  of  each  ^Amxu  jL^f^ff^g^ [Jkit^efh 
tance,  and  the  steward  is  entitled  to  a  ^^^iJ^Xi^^  SiO 
but  not  necessarily  an  equal  fee,  in  respect 
of  each.    Traheme  «.  Gardner,  5  E.  &  B. 
913  \  2  Jur.  (N.  S.)  394.    Since  the  right 
to  a  fine  accrues  by  admittance  only,  the 
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CoPARCENEBS  are  but  as  one  heir  (^),  consequently  one  admission 
will  suffice  for  all ;  and  they  may  claim  to  be  admitted  by  one  copy, 
and  on  payment  of  one  set  of  fees  (A) ;  and  it  would  seem  that  they 
may  reles^  to  each  other  as  joint-tenants  may  do  {i),  for  they  ha^e 
precisely  the  same  unities  of  interest,  title  and  possession  (A).  It 
sometimes  happens  that  coparceners  are  admitted  separately,  and  it 
has  been  doubted  whether  the  tenure  is  not  thereby  altered  from  a 
tenancy  in  coparcenary,  to  a  tenancy  in  common  ;  it  is  however  to  be 
recollected  that  in  such  instances  there  is  no  act  inter  partes  to  pro- 
duce that  effect,  and  that  an  admission  always  enures  according  to 
the  actual  title  of  the  party  admitted  (/). 

On  the  death  of  one  of  several  coparceners,  though  the  unity  of 
possession  continues,  yet  the  survivors  have  no  right  except  by  de- 
scent; and  therefore  the  customary  heir  of  a  deceased  coparcener 
must  be  admitted  (m). 

But  if  one  coparcener  should  surrender  to  the  others,  the  surren- 
derees, the  author  conceives,,  would  be  in  of  a  new  seisin,  and  not  by 
the  common  ancestor,  and  consequently  must  be  admitted  to  the  por- 
tion so  surrendered. 

Tenants  in  common  are  altogether  different  from  either  joint 
tenants  or  coparceners;  there  is  no  survivorship  between  them,  and 
as  they  take  and  transmit  several  estates,  they  cannot  release  to  each 
other,  and  the  customary  heir  of  each  must  be  adimitted  (»).  But  it 
is  now  settled  that  if  the  several  undivided  shares  of  a  copyhold  be- 
come re-imited  in  one  person,  they  again  form  one  entire  estate  and 
tenement  (o). 

Babon  and  Feme. — As  the  husband  in  right  of  his  wife  is  seised 


lord  is  bound  to  admit  one  of  several  joint- 
tenants  before  payment  of  tbe  fine,  and 
witbout  the  court  deciding  as  to  the  amount 
of  it.  Regr.  V.  Lord  Wellesley,  2  E.  &  B. 
924 ;  Reg.  V.  Lord  of  Manor  of  Wanstead 
and  another,  18  Jur.  311. 

(g)  Lit  8.  241,  818 ;  Com.  Dig.  Par- 
ceners,  A.  3;  Bro.  Coparcen.  3;  Morrice 
V.  Prince,  Cro.  Car.  621 ;  3  Leo.  13,  ca. 
30;  Gilb.  Ten.  n.  174;  1  Watk.  on  Cop. 
277;  2  Bing.  286,  in  Garland  v.  Jekyll. 
But  see  per  Lord  Kenyon,  3  T.  R.  165. 

(h)  Rex  V.  The  Lord  of  the  Manor  of 
Bonsall  and  his  Steward,  8  Bam.  &  Cress. 
176. 

(i)  Co.  Lit.  9  b,  10  a,  278  b  ;  Gilb.  Ten. 
73 ;  1  Watk.  on  Cop.  279. 

(k)  2  BK  Com.  188;  2  Bing.  286. 

(0  See  2  Bing.  286,  289  ;  ante,  p.  121. 

(lit)  Co.  Lit.  186  a ;  Co.  Cop.  s.  56^  Tr. 


130;  Gilb.  Ten.  478,  n.  174;  1  Watk.  on 
Cop.  272, 279. 

(ft)  Co.  Cop.  8.  66,  Tr.  180;  Fisher*. 
Wigg,  1  Lord  Raym.  681 ;  S.  C.  1  P.  W. 
21  ;  S.  C.  1  Salk.  891 ;  1  Watk.  on  Cop. 
280 ;  Attree  4r  Scutt,  6  East,  484 ;  S.  C. 
2  Smith,  468.  One  tenant  in  common  can- 
not carry  away  turf  from  off  the  land,  and 
therefore  cannot  authorise  another  to  do  so. 
Wilkinson  v.Haygarth,  12  Ad.8r  E1.(N  S.) 
887. 

(o)  2  Bing.  803,  in  Gariand  Jr  J^^l^yll  i 
6  Bam.  &  Cress.  14,  in  HoUoway  if  Ber- 
keley. One  tenant  in  common  of  a  manor 
may  maintain  trespass  against  another  te- 
nant in  common  or  his  licensee  for  digging 
and  carrying  away  turf;  Wilkinson  «.  Hay- 
garth,  11  Jur.  104;  and  see  Clayton  v. 
Corby,  6  Ad.  &  El.  (N.  S.;  416. 
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of  her  freehold  estates  during  the  coverture  {p),  so  he  becomes  the 
tenant  of  her  copyhold  lands,  and  is  to  sit  on  the  homage,  and  per- 
form the  services  to  the  lord ;  but  being  seised  in  right  only  of  his 
wife,  without  any  secession  from  the  tenancy,  his  admission  is  not 
requisite  (g) :  and  if  the  wife  took  by  descent,  it  would  seem  that  the 
husband  may  even  enter  in  her  right  before  her  admittance  (r). 

When  the  customary  curtesy  or  dower  in  copyholds  of  inheritance 
is  of  the  whole  of  the  copyhold  and  not  of  a  portion  only,  the  law, 
the  author  apprehends,  casts  the  possession  on  the  husband  or  wife, 
the  same  as  in  curtesy  at  common  law,  or  in  dower  ad  ostium  eccle- 
WBy  or  ex  assensu  patris^  where  assignment  was  not  necessary,  the 
lands  being  ascertained ;  and  as  in  these  cases  the  heir  is  prevented 
from  entering  and  acquiring  seisin,  and  the  estate  is  to  be  considered 
therefore  a  continuation  of  the  seisin  of  the  deceased  wife  or  husband, 
the  author  would  submit  that  no  admittance  of  the  survivor  is  requi- 
site ;  but  when  the  cmiiesy  or  dower  is  of  a  portion  only  of  the  copy- 
holds, it  would  seem  that  the  husband  surviving  the  wife,  or  the  wife 
surviving  the  husband,  cannot  enter  without  assignment  by  the 
heir  («),  and  consequently  that  admittance  would  be  requisite  (0>  the 
possession  or  seisin  of  the  husband  or  wife  being  broken  by  the  right 
of  Bntry  in  the  heir  («).  And  this  rule  appears  to  extend  to  lands 
held  of  a  manor  in  which  gavelkind  tenure  prevails  (v).  But  in 
some  manors  the  custom  is,  that  the  wife  shall  be  admitted  to  her 
dower  of  all  the  land  of  which  her  husband  died  seised  during  her 
widowhood,  and  that  the  heir  shall  not  be  admitted  to  it  during  her 
life(r). 

And  the  author  apprehends  that  the  distinction  which  he  has  just 

ip)  The  husband  is  not  solely  seised ; 
—the  proper  mode  of  pleading  b  that  the 
huthand  and  wife,  in  right  of  the  wife,  are 
seised,  &c.,  post,  tic  "  Pleading.'* 

0)  Hedd  V.  Chalener,  Cro.  Eliz.  149; 
Calth.  52;  Co.  Cop.  s.  56,  Tr.  129;  Gilb. 
Ten.  289,  291;  ib.  461,n.  139. 

(r)  1  Watk.  on  Cop.  273,  cites  Watk. 
on  Oesc.  53,  54,  (n.) ;  ante,  p.  ^, 

(t)  See  Daviea  5r  Selby,  Cro.  Eliz.  825. 

(0  Doe  d.  Rose  Riddell  v.  Gwinnell, 
S.  C.  1  Adol.  &  El.  (N.S.)  682;  ante, 
p.  62. 

(«)  Chapman  4  Sharpe,  2  Show.  184 ; 
Jnrden  v.  Stone,  Hutt  18;  Howard  v. 
Bartlet,  Hob.  181  ;  Cro.  Jac  578;  1  Lev. 
20,  172;  GUb.  Ten.  378,  n.  25 ;  Renning. 
ton  s.  Cole,  Noy,  29  ;  Watk.  on  Desc.  101 
to  105;  ante,  p.  62. 

(»;  Ante,  p.  68. 

(')  Borneford  v.  Packiiigton,  1  Leo.  1 ; 


6  Vin.  Cop.(H.  e.),  pi.  1. 

In  Forder  v.  Wade  and  others,  4  Bro. 
C.  C.  525,  where  the  widow  of  ceitui  qu€ 
trust  had  entered  as  guardian  to  her  son, 
Lord  Loughborough,  on  the  question 
whether  the  widow  was  dowable,  said, 
**  Then  to  consider  it  as  the  case  of  a  copy- 
bold,  the  widow  was  not  entitled  to  enter 
till  she  had  paid  her  fine  and  been  ad- 
mitted :  admistum  only  makes  her  title,  and 
in  this  case  till  admitted,  non  constat 
whether  she  would  be  admitted.  Even  a 
dowress  who  has  not  entered,  need  not  be 
named  in  a  recovery."  And  in  decreeing 
that  the  widow  was  not  dowable,  being  of  a 
trust  estate,  hi^  lordship  added,  *'  If  I  am 
right  that  the  Jreebeneh  would  not  exclude 
the  heir's  seisin,  it  would  be  immaterisl 
whether  the  widow  was  entitled  to  free- 
bench  or  not."     And  see  5  Burr.  2766. 
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suggested  applies  equallj  to  copyholds  of  inheritance  and  for  liyes, 
and  consequently  that  when  in  the  case  of  copyholds  for  lives,  the 
fireebench  is  of  the  whole  for  the  hfe  of  the  widow^  her  admission  is 
not  necessary,  except  by  special  custom. 

It  must  however  be  borne  in  mind  that  this  distinction,  if  it  be  a 
correct  one,  is  to  be  supported  only  by  the  argument  that  admittance 
cannot  be  necessary  when  there  is  a  continuation  of  the  possession  of 
the  deceased  husband  or  wife,  which  is  the  case  when  no  mesne  seisin 
can  take  place ;  and  that  by  the  same  rule  it  is  necessary,  when  the 
entry  of  the  heir  would  create  a  chasm  between  the  death  of  the  wife 
or  husband  and  the  possession  of  the  survivor,  and  does  not  draw  to 
it  the  sanction  of  an  important  difference  between  curtesy  and  dower 
at  common  law,  namely,  that  the  tenant  by  the  curtesy  holds  imme- 
diately of  the  lord  and  is  tenant  to  him,  whereas  the  dowress  holds  of 
the  heir,  and  is  attendant  on  such  heir  for  the  third  of  the  ser- 
vices iy) ;  for  in  copyhold  cases  the  tenant,  whether  in  fee  or  for  life» 
or  any  less  estate,  holds  immediately  of  the  lard  by  the  customary 
rents  and  services. 

But  the  presumed  necessity  of  an  admittance  to  the  customary 
curtesy  or  dower,  when  it  is  of  a  portion  only  of  the  copyhold,  noay 
of  course  be  controlled  by  a  special  custom  that  such  admittance  shall 
not  be  requisite,  or  that  the  curtesy  or  dower  shall  be  of  a  portion  of 
the  interest  in  the  land  and  not  of  the  land  itself,  or  of  a  portion  of 
the  rent  only  (2r). 

The  necessity  in  former  times  of  the  lord^s  consent  to  the  marriage, 
and  the  payment  in  some  instances  of  a  fine  on  marriage,  are  used 
by  Mr.  Watkins  as  arguments  against  the  necessity  of  a  new  admis- 
sion of  the  wife  on  the  death  of  the  husband,  or  of  the  husband  on 
the  death  of  the  wife,  when  dower  or  curtesy  is  allowed  by  the  custom 
of  the  manor  (a);  but  it  must  be  recollected  that  the  fine  which  the 
lord  exacted  for  his  licence  or  consent  to  the  marriage  of  his  tenant, 
was  of  a  very  different  nature  to  a  fine  on  an  admittance  of  a  copy- 
holder ;  and  where  no  such  fine  can  be  demanded,  the  argument  de- 
duced fix)m  the  right  to  exact  it  surely  ceases. 

And  it  is  not  to  be  forgotten  that  Sir  Edward  Coke  says  (J),  **  So 
if  a  copyhold  descendeth  and  the  lord  admitteth  the  heir,  where  by 
the  custom  of  the  manor  the  wife  is  to  have  dower,  and  the  husband 
is  to  be  tenant  by  the  curtesy  of  a  copyhold,  either  of  them  shall  be 
admitted,  and  shall  pay  a  fine  to  the  lord." 

(y)  Watk.  on  Dmc.   104;   GUb.  Ten.  (a)  1  Cop.  275;  N.  1S6  to  GUb.  Ten. 

173.  p.  460. 

(z)  2  Col.  Jurid.  382,  Customs  of  West.  (6)    Cop.    s.  '56,    Tr.    128;     and   see 

sheen,  &c.;  and  tee  Gilb.  Ten.  n.  97 ;  ante,  Wheeler's  case,  4  Leo.  240. 
p.  56. 
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When  the  wife  is  entitled  to  a  copyhold  for  a  term  of  years,  it 
would  seem  that  as  her  interest  in  chattels  real  vests  absolutely  in  the 
husband,  if  he  survive  her  (o),  and  as  there  is  no  change  of  tenancy, 
the  husband  being  the  lord's  tenant  during  the  coverture,  it  is  not 
necessary  that  he  should  be  admitted  (d). 

ExECUTOK  AND  Administbator. — It  was  held. in  the  Ilarl  of 
Bait  V.  Abney  (e),  that  the  executor  or  administrator  of  a  termor  is 
compellable  to  be  admitted:  and  though  it  was  said  arguendo  in  that 
case  that  the  lord  is  not  obliged  to  admit  for  terms  of  years,  yet  no 
authority  was  quoted  to  support  the  proposition,  and  it  appears  con- 
trary to  all  principle  as  well  as  practice  (/). 

Power. — When  a  power  of  appointment  is  created  by  a  surrender 
of  copyholds,  or  a  testamentary  power  of  sale  by  way  of  appointment 
is  given  by  a  copyholder  (^),  it  is  not  the  donee  of  the  power,  but 
the  person  in  whose  favor  the  appointment  may  be  made  that  is  to  be 
admitted,  the  former  having  no  interest  (A).  And  when  the  power 
is  exercisable,  subject  to  an  existing  life  interest  or  other  particular 
estate,  the  appointee  stands  in  all  respects  in  the  situation  of  a  remain* 
der-man  (i). 

Bankrupts. — In  1849,  the  Bankrupt  Law  Consolidation  Act  (12 
&  13  Yict  c.  106)  was  passed.  It  repealed  the  whole  of  the  prior 
act  of  6  Geo.  IV.  c.  16 ;  the  greater  part  of  1  &  2  Will  IV.  c.  56 ; 


(e)  Co.  Lit  46b;  ib.  800  a;  ib.  861  a» 
andD.(l). 

(i)  Hauchet's  case,  Dy.  251  a;  S.  C. 
(called  Dediootfs  case),  8  Leo.  9;  Co. 
Cop.  i.  fi6,  Tr.  129 ;  Gilb.  Ten.  888. 

(«)  1  Burr.  206.  And  the  author  ap- 
prehesda  that  an  executor  or  administrator 
entitled  to  a  copyhold  par  atUre  vie,  under 
the  6th  sect  of  the  late  Statute  of  WiIIm  ( 1 
Viet  e.  26),  must  be  adxnitted.  Poat,  tiu 
''Fine"  (Oen^iaiicy). 

(/)  Oravenor  ^  Ted,  4  Co.  28  a;  Co. 
Cop.  «.  47,  Tr.  110;  Batmore  or  Black- 
bora  or  Blackbom  v.  Graves,  1  Vent  260 ; 
2  Le?.  107 :  1  Mod.  102,  120 ;  post,  tit. 
"Fine,"  (Executor  amd  Administra- 
tor); but  in  Dedicott's  case,  8  Leo.  9,  it 
wti  laid  by  Brown  and  Dyer,  Js.,  against 
tbe  opinion  of  Weston,  J.,  that  exeeutora 
•baH  take  a  term  of  years  without  any  ad- 
BittancsL  And  see  Heydon's  case,  Mo. 
128 ;  Gilb.  Ten.  290 ;  Comb.  44i> ;  Odery 
Monastery  case,  4  Leo.  118;  1  Leo.  4; 
Sar.  66. 


[g)  Vide  note  (a),  ante,  p.  159. 

{h)  Beal  or  Brent  v.  Shepherd,  Cro.  Jac. 
199  ;  Holder  i.  Sulyard  o.  Preston,  2  Wils. 
400;  post,  tit.  Tine,"  (Powir).  When 
the  testamentary  power  of  sale  is  given  to  a 
particular  person,  the  heir  need  not  join. 
Ante,  p.  166;  2  Russ.  496,  in  White  ^ 
Vitty.  Under  a  devise  of  copyholds  to 
such  uses  aa  A,  and  fi.  ahould  appoint,  and 
subject  thereto  to  them  in  fee,  with  a  direc- 
tion to  sell,  A.  and  B.  may  direct  the  lord 
to  admit  either  their  nominee,  or  themselves, 
and  a  purchaser  from  them  is  bound  to  com- 
plete his  purchase  without  their  being  first 
admitted.  Glass  «.  Richardson,  9  Hare, 
700. 

A  power  to  sell  does  not  imply  a  right 
to  enter  and  turn  persons  ouc  Per  Lord 
Denman,  C  J.,  in  Watson  e.  Waltham  and 
others,  2  Adol.  &  £1.  49&;  ante,  p.  119. 
note  (/). 

(j)  Lord  Kensington  ?.  Mansell,  13  Ves. 
243,  246. 
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the  whole  of  3  &  4  Will.  IV.  c.  47 ;  parts  of  1  &  2  Vict  c  110; 
the  2  Vict.  c.  11^  so  far  as  related  to  the  protection  of  purchasers 
against  secret  acts  of  bankruptcy  and  fiats  in  bankruptcy;  the 
whole  of  2  &  3  Vict.  c.  29  ;  the  greater  part  of  5  &  6  Vict,  c.  122  ; 
parts  of  7  &  8  Vict  c.  96 ;  the  8  &  9  Vict  c.  48,  so  far  as  reUted 
to  England:  parts  of  10  &  11  Vict  c.  102,  and  the  whole  of  11  &  12 
Vict  c.  86. 

The  Act  of  1849  abolished  the  fiat  in  bankruptcy,  and  in  its  place 
substituted  a  petition  for  adjudication  of  bankruptcy ;  and  by  section 
142,  the  real  estate  of  a  person  adjudged  bankrupt,  except  copy  or 
customaryhold,  was  to  vest  in  the  creditors'  assignees  by  virtue  of 
their  appointment;  and  they  were  authorized  to  execute  beneficial 
powers  vested  in  the  bankrupt 

By  section  209,*  afterwards  repealed,  power  was  given  to  the  court 
to  sell,  and  by  deed  indented  and  enrolled  in  the  Manor  Court,  to 
convey  any  copyhold  or  customaryhold  lands  of  the  bankrupt,  and 
authorize  a  person  to  surrender  the  same. 

By  section  210,  the  vendee  of  copyhold  or  customary  lands,  &c., 
was  to  compound  with  the  lord  for  such  fines,  dues  and  other  services 
as  had  been  usually  paid  for  the  same,  and  was  thereupon  to  be  ad- 
mitted. 

The  bankruptcy  law  continued  to  be  administered  under  the  Act 
of  1849,  until  the  Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134)  was 
passed,  which  did  not  consolidate  the  pre-existing  law,  but  only  par- 
tially repealed  the  Act  of  1849.  It,  however,  among  other  sections, 
repealed  the  above  noticed  section  209  of  the  former  act  (k). 

By  section  108,  on  adjudication  of  bankruptcy,  the  official  assignee 
was  to  take  possession  of  the  bankrupt's  estate  until  the  appointment 
of  a  creditors'  assignee. 

By  sect.  114  the  court,  acting  under  the  act,  was  to  have  power  to 
dispose,  for  the  benefit  of  the  creditors,  of  any  estate  or  interest  at 
law  or  in  equity  which  at  adjudication  or  afterwards,  before  order  of 
discharge,  a  bankrupt  had  in  any  copyhold  or  customary  land,  and 
to  make  an  order  vesting  the  land  or  such  estate  or  interest  as  the 
bankrupt  had  therein,  in  such  person  and  in  such  manner  as  the  court 
should  think  fit  (/). 

By  section  117,  on  the  appointment  of  the  creditors'  assignee, 
all  die  estate,  both  real  and  personal  of  the  bankrupt,  was  to  be 

(k)  The  Act  of  1861  repealed  the  whole  sections  of  17  &  18  Vict  c.  119. 

of  1  &  2  Vict.  c.  110,  except  u.  1  to  22,  (O  To  a  suit  for  specific   performaiice 

both  inclusive ;  the  whole  of  5  &  6  Vict,  against  a  person  who  had  effected  a  charge 

c.  116;  several  sections  of  7  &  8  Vict,  c  on  copyhold  property,  the  assignees  were 

96;  the  10  &  11  Vict.  c.  102,  excepts.  4;  held   to   be   necessary  parties.     Poole   v. 

several  sections  of  12  &  13  Vict.  c.  106 ;  Russell,  8  Jur.  (N.  S.)  1224. 
section  10  of  15  &  16  Vict.  c.  77,  and  several 
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divested  out  of  the  oiBcial  assignee^  and  vested  in  the  creditors' 
aasigDee  (m). 

Bj  section  127,  the  creditors'  assignee  was  to  manage,  and,  except 
as  in  the  act  provided,  to  realize  and  recover  the  estate  belonging  to 
the  bankrupt,  wherever  situated,  and  convert  the  same  into  money. 

Insolvent  Debtors. — The  act  of  7  Geo.  IV.  c.  57,  provided  (n), 
that  the  insolvent  should,  at  the  time  of  subscribing  his  petition,  execute 
acoDTeyance  and  assignment  of  all  his  interest  in  any  real  and  personal 
estate  to  the  provisional  assignee  of  the  court,  in  the  form  annexed  to 
the  act,  such  conveyance  and  assignment  to  vest  the  real  and  personal 
estate  in  the  provisional  assignee  accordingly :  and  by  the  19th  section, 
the  court  was  empowered  to  appoint  one  or  more  of  the  creditors  to 
be  an  assignee  or  assignees  of  the  estate  and  effects  of  the  insolvent ; 
and  upon  his  or  their  acceptance  of  the  appointment,  the  act  provided 
that  the  estate  and  effects,  rights  and  powers  of  the  insolvent,  vested 
in  such  provisional  assignee,  should  be  conveyed  and  assigned  by  him 
to  the  assignee  or  assignees  so  appointied  by  the  court,  in  trust  for  the 
benefit  of  the  creditors ;  and  that  after  such  conveyance  and  assign- 
ment by  the  provisional  assignee,  all  the  estate  and  effects  of  the 
insolvent  should  be  to  all  intents  and  purposes  as  effectually  and 
ItgdUy  invested,  hy  relation,  in  such  assignee  or  assignees,  as  if  the  said 
conveyance  and  assignment  had  been  made  by  the  insolvent  to  him  or 
them.  The  20th  section  provided  for  the  sale  of  the  estate  and  effects 
of  the  insolvent. 

By  the  5th  section  of  1  Will.  IV.  c.  38  (for  continuing  and  aniend- 
ing  the  act  of  7  Geo.  IV.  c.  57),  after  noticing  that  some  interest  in 
lands,  &c.  might  become  vested  in  the  provisional  assignee  which 
appeared  to  be  of  oo  value,  but  nevertheless  that  it  might  be  expedient 
that  such  provisional  assignee  should  make  or  join  in  making  some 
conveyance  or  assignment  of  the  same,  it  was  enacted  that  the  court, 
where  no  assignee  should  have  been  appointed,  might  direct  the  pro- 
Tisional  assignee  to  make  or  join  in  making  any  such  conveyance  or 
assignment,  without  observing  the  provisions  of  the  act  of  7  Geo.  IV. 
as  to  the  sale  of  real  property  by  the  provisional  or  other  assignee  of 
the  insolvent  debtor's  estate. 

And  by  the  22nd  section  of  7  Geo,  IV.  all  powers  over  real  or  per- 
sonal estate,  vested  in  the  insolvent,  or  created  for  his  benefit  (except 
the  right  of  nomination  to  any  vacant  ecclesiastical  benefice),  were 
vested  in  the  assignee  under  that  act,  to  be  executed  by  him  for  the 
benefit  of  the  creditors. 

(r)  This  section  has  been  held  not  to  rupt's  copyholds.  ReHayne8,6L.  J.(N.S.) 
vest  such  an  interest  in  the  assignees  as  to  109;  and  see  10  Jur.  (N.  S.)  Pt.  2,  p.  178. 
enable  them  to  sell  and  surrender  the  bank-  (n)  Sect.  11. 
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Section  47  of  1  &  2  Vict.  c.  110^  provided  for  sale  of  the  real 
estate  of  an  insolvent. 

The  6  &  6  Vict.  c.  116,  authorized  any  person,  not  being  a  trader 
within  the  statutes  relating  to  bankrupts,  or  being  such  trader,  but 
owing  debts  amounting  to  less  than  .300/.,  on  giving  such  notioe  as 
required  by  the  act,  to  present  such  petition  for  protection  from  pro- 
cess as  in  the  act  mentioned. 

The  statute  of  7  &  8  Vict.  c.  96,  for  amending  the  law  of  insolvency, 
bankruptcy  and  execution,  enacted  that  the  property  of  the  petitioner 
should,  for  the  purposes  of  that  act  and  of  the  act  above  referred  to, 
vest  in  Ae  assignee  or  Mfflgneea  for  the  time  beiiig  by  virtue  of  hi8  or 
their  appointment. 

The  Bankruptcy  Act,  1861  (24  &  25  Yict.  c  134),  repealed  the 
23rd  and  subsequent  sections  of  1  &  2  Vict  c.  110;  the  whole  of 
5  &  6  Vict.  c.  116,  and  the  several  sections  of  7  &  8  Vict,  c  96, 
applicable  to  insolvency  and  bankruptcy. 

By  section  1,  the  Court  of  Bankruptcy  was  to  have  and  exercise 
aU  the  powers  and  authorities  possessed  by  the  court  for  the  relief  of 
insolvent  debtors  in  England,  so  that  the  Insolvent  Court  was  in 
etEdct  abolished,  and  the  estates  of  insolvents  were  to  be  administered 
by  the  Bankruptcy  Court ;  and  non-traders  as  well  as  traders  were 
made  amenable  to  the  bankrupt  laws  (o). 

Admittance  by  Implication. — It  was  formerly  thought  that  the 
steward's  acceptance  of  a  surrender  from  the  surrenderee  of  a  copy- 
hold would  be  an  implied  admittance  (p),  and  for  which  the  cases  of 
Baker  or  Barker  v.  JOenham  or  Dereham  (;),  Gyppyn  v.  Bunney  (r), 
Colchin  V.  Co&Ain(«),  and  Rawlinson  v.  Green  {t\  appear  to  have 
been  relied  upon  as  authorities;  but  it  was  ably,  shown  by  Lord 
Ellenborough,  in  the  case  of  Doe  &  Tofield(u)y  that  such  a  surrender' 
is  void,  and  that  the  above  authorities  do  not  support  the  position,  it 
appearing  by  the  supplement  to  Coke's  Copyholder,  s.  4,  that  if  the 
point  in  question  arose  at  all  in  Baker  &  Denluim^  it  was  ruled  the 
other  way ;.  that  Gyppyn  &  Bunney  was  the  case  of  a  surrender  by  a 


(o)  The  5  &  6  Vict.  c.  94,  for  consoli- 
dating  and  amending  the  laws  relating  to 
the  services  of  the  ordnance  department, 
&c.,  contained,  sect.  8,  a  provision  for  the 
admittance  of  the  secretary  or  other  officer, 
on  payment  of  the  customary  fines,  &c. 
But  see  IS  &  19  Vict  c.  117. 

<p)  Elkin  V.  Wastall,  d  Bulst  232;  1 
RolU  Ah.  505,  X.  pi.  1 ;  6  Vin.  Cop.  (E.  b); 
Co.  Lit.  60  a,  n.  2;  1  Watlc  on  Cop.  269, 
270. 


(q)  Sty.  145;  1  Mod.  102. 

(r)  Cro.  Eliz.  504. 

(«)  Cro.  Eliz.  662. 

it)  Poph.  127;  S.  C.  (called  Rawlinsoo 
V,  Greeves),  S  Bulst.  237;  S.  C.  (called 
Robinson  v.  Greves),  Bridgman's  Rep.  SI. 

(v)  11  East,  249;  and  see  2  Bl.  Com. 
368 ;  Wilson  v.  Weddell,  Yelv.  145  ;  S.  C. 
1  Brownl.  148 ;  Dixie's  caae,  24  Eliz.  cited 
Co.  Lit.  60  a,  n.  2,  and  in  11  East,  252; 
ante,  p.  117. 
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renuunder-man,  the  tenant  for  life  having  been  admitted,  and  which 
^nis  the  admission  of  all  in  remainder  (x) ;  that  Colcldn  &  Cokhin  was 
the  case  of  an  heir,  and  who  may  surrender  before  admittance  on 
satisfying  the  lord  his  fine  ( y) ;  and  that  the  surrender^  in  the  case  of 
RawUnsan  &  Greeves  (or  Green)^  was  clearly  proved  to  be  void  by  an 
able  argument  in  the  report  in  Bridgman  {z). 

The  case  of  Rawlinson  &  Greeves  (or  Green)  appears  to  have  been 
decided  on  the  ground  that  no  admittance  could  be  implied,  either 
fiom  the  presentment  of  the  surrender,  the  acceptance  and  entry  of  it 
by  the  steward,  or  the  delivery  of  a  copy  of  such  entry  to  the  surren- 
deree, those  acts  by  the  steward  being  ministerial  only,  and  not  of 
Mcemty  implying  an  admittance. 

It  would  seem,  however,  by  the  report  of  Rawlinson  &  Chreeves,  or 
{Robinson  &  GreveSy)  in  Bridgm.  and  in  Bulst,  that  if  the  lord  him- 
self had  accepted  the  surrender,  it  would  have  implied  an  admit- 
tance (n).  But  in  Brown  t.  Dyer  (b\  in  the  case  of  a  surrender  to 
the  use  of  A.,  it  was  found  that  the  lands  had  been  surrendered  into 
tbe  hands  of  the  lord  himself  in  full  court,  and  that  the  lord  assessed 
a  fine  upon  the  surrenderee,  but  never  ctdmitUd  him  ;  and  it  was  ad- 
judged, per  tot.  atr.,  that  the  heir  of  the  surrenderee  had  no  title ; 
*'for  that  the  title  of  the  surrenderee  is  wholly  by  the  copy  of  the 
oourt-roll,  made  firom  the  entry  upon  the  court-roll,  which  before 
admittance  cannot  be.'* 

And  yet  it  has  been  held  that  the  lord  saying  to  a  surrenderee  that 
he  agrees  to  the  siurender,  and  that  he  shall  be  his  tenant,  is  a  sufii- 
cient  admittance,  and  perfects  the  estate  of  the  •  surrenderee  before 
presentment  and  inrolment  of  the  surrender  (c). 

And  also  that  the  lord's  acceptance  of  rent  from  the  siurenderee, 
if  expressly  accepted  from  him  as  a  copyholder,  is  a  good  admittance  (d). 

According  to  the  above  case  of  Brown  &  Dyer,  the  lord's  assessing 


(x)  Ante,  p.  115. 

(jr)  Ante,  pp.  117, 118. 

(«)  Aiite,p.  117. 

(a)  Bridgm.  82,  88 ;  8  Bulst.  239,  240; 
aod  we  ib.  232;  4  Burr.  1955;  5  Burr. 
2780  et  te<|. ;  11  Mod.  70 ;  GUb.  Ten.  282, 
283. 

(»)  n  Mod.  73;  6  Viu.  Cop.  (O.  b.), 
pi.  19. 

(e)  Elkin   *.   Wastall,    3    Bubt.  232 ; 
KoeeveU   or    Fnnel  v.  Welsh,   ib.  219 
S.  C.  Cro.  Jac.  403 ;  S.  C.  Bridgm.  62 
&  C.  1  Roll  Rep.  413 ;  S.  C.  Godb.  268 
1  RolL  Abr.  602,  Cop.  (M.),   pi.  4 ;   ib. 
505,  (X.),  pi.  2. 


(d)  Calth.  47,  2nd  ed.;  Roeewell  or 
Frosel  o.  Welsh,  sup.  See  particularly  1 
Roll.  Abr.  505;  but  it  b  observable  that 
in  the  report  of  thb  case  in  Cro.  Jac.  it  is 
said  to  have  been  held  that  the  acceptance 
of  rent  from  the  surrenderee  does  not  give 
any  interest  until  the  surrender  b  pre- 
sented in  court;  and  that  in  Barker  v. 
Denham,  Sty.  146,  Bacon,  J.,  doubted 
whether  the  lord's  acceptance  of  rent 
amounted  to  an  admission;  Gilb.  Ten. 
282,  283;  4  Mod.  252.  Acceptance  of 
rent  is  of  an  ambiguous  nature;  Doe  ^ 
Hellier,  3  T.  R.  171;  post,  tit.  "Of  Li- 
cences  and  other  Dbpensatioos.' 


It 
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a  fine  upon  the  surrenderee  is  not  a  virtual  admittance,  although  the 
acceptance  fi-om  him  of  a  fine^  or  of  fealty,  it  appears  would  be  so  (e). 

And  if  the  lord  or  steward  should  swear  the  surrenderee  on  the 
homage,  it  would,  the  author  apprehends,  amount  to  an  admit- 
tance (/). 

It  has  been  doubted  whether  the  lord  can  avow  on  the  heir  for 
rents  and  services  before  admission,  or  rather  whether  the  avowing 
upon  the  heir  would  not  be  tantamount  to  an  admission  (^),  and  the 
better  opinion  seems  to  be  that  it  would  (A),  especiaUj  if  the  delay  of 
admission  be  occasioned  by  the  lord  (t). 

Whether  a  conveyance  by  the  lord  of  the  freehold  interest  to  a  sur- 
renderee, or  devisee  of  copyholds,  would  be  an  implied  admittance, 
and  consequently  operate .  as  an  enfi*anchisement,  may  bear  a  ques- 
tion ;  but  the  author  inclines  to  think  that  such  a  conveyance  would 
be  by  implication  an  admittance  to  the  customary  inheritance  (A). 

It  is  clear  that  admittance  does  not  in  itself  constitute  a  possession, 
but  only  gives  the  party  the  means  of  obtaining  possession,  if  he  has 
a  right  to  it  (/) ;  and  as  no  person  can  recover  in  ejectment  without 
having  been  admitted,  except  indeed  a  customary  heir  (oi),  the  lord  is 
not  justified  in  refiising  admission  where  there  is  a  colourable  title  (n) ; 
and  if  two  persons  claim  by  different  titles,  the  lord  must  admit 
both  (o) ;  even  the  heir  of  a  copyholder,  as  we  have  already  seen  (p), 
may  compel  the  lord  to  admit  him. 


A  grant  wrongfully  made  is  wholly  void,  and  the  lord  or  steward 
may  afterwards  admit  according  to  the  surrender  (q). 


(e)  S  Bulst.  239  ;  Dyer,  292  a,  pi.  68 ; 
Gilb.  Ten.  28S ;  6  Vin.  Cop.  (B.  b.  2), 
pi.  4 ;  Calth.  47 ;  6  Burr.  2781. 

(/)  Calth.  47  5  4  Burr.  1955;  1  Watk. 
on  Cop.  246. 

(g)  1  Watk.  on  Cop.  246,  247;  Gilb. 
Ten.  N.  135,  p.  459.  Kitch.  says  the  lord 
may  avow  before  admittance,  p.  1 70. 

(A)  Ca  Cop.  8.  41,  Tr.  94;  Gilb.  Ten. 
287  ;  Dixie's  case,  cited  Mo.  272. 

(i)  Gilb.  Ten.  N.  185 ;  1  Watk.  on  Cop. 
246. 

{k)  See  Wilson  v.  Allen,  1  Jac.  &  Walk. 
618;  post,  tit.  "Enfranchisement."  And 
see  further  as  to  admittance  by  implication, 
GUb.  Ten.  282,  283 ;  6  Yin.  Cop.  (B.  b.  2), 
pi.  4;  Com.  Dig.  Cop.  (G.  4);  5  Burr. 
2780  et  seq. 

(I)  Anon.  Lofft,  390 ;  Hasset  v.  Hanson, 
Win.  67 ;  Right  v.  Bawden,  3  East,  274. 


(m)  A  grantee  for  life  in  reversion,  as 
well  as  the  customary  heir,  has  a  perfect 
legal  title,  and  may  therefore  maintain 
ejectment  when  his  reversionary  estate 
falls  into  possession;  Roe  ^  Loveless,  2 
Barn.  &  Aid.  453;  post,  tit.  "  Of  Eject- 
ment" 

(n)  Lofit,  390;  11  East,  250;  ante, 
p.  198. 

(o)  Rex  V.  Hexham,  1  Nev.  &  Per.  53 ; 
5  Adol.  &  EU.  559. 

(p)  Ante,  p.  197;  and  see  post,  tit. 
**  Mlnndamus.'* 

(q)  Kitch.  162;  Co.  Cop.  s.  41,  Tr.  92; 
Westwick  o.  Wyer,  4  Co.  28  b ;  Baddeley 
V.  Leppingwell,  3  Burr.  1543;  Allin  4* 
Nash,  Noy,  152 ;  S.  C.  1  Brownl.  127 ; 
Hether  f  Bowman,  Sty.  462  ;  3  Leo.  210, 
ca.  274. 
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And  if  there  be  any  variation  between  the  surrender  and  admit- 
tance, the  estate  will  be  according  to  the  surrender ;  as  if  the  grant 
be  to  the  surrenderee  and  a  stranger,  the  whole  shall  enure  to  the 
surrenderee ;  or  if  the  surrender  be  absolute,  and  the  surrenderee  is 
admitted  on  condition,  the  condition  is  void  (r). 

And  again,  if  a  copyholder  surrender  for  life,  and  the  lord  admit  in 
fee,  the  surrenderee  has  but  an  estate  for  life,  for  he  is  in  by  force  of 
the  surrender  («),  that  is,  by  him  who  made  the  surrender  (0,  for  the 
lord  is  but  an  instrument  to  make  admittance  (u);  and  the  admittance,  y/^HxA^  yei,  i 
in  whatever  terms  it  is  made,  always  enures  according  to  the  title  (x) ;     />,3^3 
but  not,  the  autnor  apprehends,  so  as  to  be  an  admission  to  an  estate 
in  remainder,  limited  to  a  person  who  is  admitted  for  life,  where,  by 
the  custom  of  the  manor,  remainder-men  are  compellable  to  take  ad- 
mission, and  pay  a  fine  to  the  lord :  nor  so  as  to  render  an  admittance 
of  the  heir  of  a  remainder-man  or  reversioner  to  the  customary  fee  by 
descent,  his  admittance  to  an  estate  tail  previously  devolving  upon 
him  as  heir  of  the  body  of  such  ancestor,  under  the  surrender  to  uses. 
So  where  a  copyholder  made  a  surrender  to  the  use  of  himself  for  life, 
remainder  to  his  wife  for  life,  remainder  to  the  baron  and  feme  in  tail, 
remainder  to  the  heirs  of  the  body  of  the  baron,  and  after  the  death 
of  baron  and  feme  the  eldest  son  and  heir  of  the  body  of  the  surren- 
deror was  admitted  generally  as  heir,  but  not  to  the  estate  tail,  and 
then  mortgaged  and  died,  leaving  issue,  whom  the  lord  admitted,  the 
mortgagee  recovered  in  ejectment,  it  being  held  that  the  legal  title 
to  the  fee  simple,  which  descended  firom  the  &ther  to  the  eldest  son, 
lemaiQed  in  the  son  until  admittance  under  the  surrender  made  by  the 
&ther  (y). 

And  as  the  admission  in  itself  confers  no  title,  the  party  admitted 
is  a  wrong  doer  as  against  any  person  having  a  rightful  title  {z). 
It  is  said  that  if  the  uses  of  the  admittance  are  more  extensive 


(r)  Co.  Cop.  8.  41,  Tr.  92,  98;  West- 
vick  f  Wyer,  Allin  ^  Nash,  sup. ;  Ritch. 
171. 

(i)  Westwick  ^  Wyer,  sup. ;  Banting 
*•  Leppingwell,  4  Co.  29  b ;  Baddeley  v. 
Leppingweli,  sup.;  4  Burr.  1961;  Kitch. 
171;  Gilb.  Ten.  255;  Caltb.  Read.  46, 
2iided. 

{t)  Taverner  ^  Cromwell,  4  Co.  27  b ; 
Westwick  «.  Wyer,  sup.    And  yet  in  plead- 
ing copyhold  it  is  sufficient  to  show  the 
grant  of  the  lord,  and  to  allege  any  admit- 
tance as  a  grant ;  post,  tit.  «*  Pleading." 
(«)  Ta? emer  ^  Cromwell,  sup. 
(<)  3  Bulst.  240 ;  Lane  ^  Pannel,  1  Roll. 
^P-  817,   438.     Per  M.  R.  in  Church 
».MiiDdy,  12  Ve8.43L     But  Coke  in  his 


Cop.  8.  41,  Tr.  98,  says,  *'  If  I  surrender 
with  the  reservation  of  a  rent,  and  the 
lord  admits,  not  reserving  a  rent,  or  re- 
serving a  rent  less  than  I  reserved  upon 
the  surrender,  this  admittance  is  wholly 
void;  but  if  the  lord  reserveth  a  greater 
rent,  then  is  the  reservation  void  only  for 
the  surplusage,  and  the  admittance  so  far 
ourrent  as  it  agreeth  with  my  surrender." 
And  again,  '*If  I  surrender  upon  con- 
dition,  and  the  lord  omits  the  condition, 
the  admittance  is  wholly  void;"  ante,  pp. 
120,  121. 

(y)  6  Vin.  Cop.  (G.  b.),  pi.  19,  HU.  5 
Ann.  B.  R. 

(z)  Anon.  LoSt,  390 ;  Payne  v.  Barker, 
Orl.  Brldg.  38;  GUb.  Ten.  N.  129,  p.  457. 
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than  the  surrender^  the  admission  maj^  in  respect  of  the  lord's  inte- 
rest, operate  as  a  new  grant  (a) ;  but  that  when  a  person  is  admitted 
in  a  particular  character  with  reference  to  a  former  grant,  and  no 
new  estate  is  in  the  contemplation  of  the  parties,  the  admission,  if 
Yoid,  shall  not  operate  as  a  grant  in  respect  of  the  interest  of  the  ad- 
mitting lord. 

So  in  Zouchj  on  the  demise  of  Forse  y.  Forse  (ft),  it  was  held,  by 
the  Court  of  King's  Bench,  that  the  administrator  of  a  grantee  of  a 
copyhold  pur  autre  ri^,  who  had  no  title  in  that  character,  as  there 
could  not  have  been  a  general  occupancy  of  copyhol^  (c),  could  not 
have  recoyered  in  ejectment  under  an  admittance  by  the  lord,  as  upon 
a  substantive  grant  of  a  new  estate. 

It  must,  however,  be  recollected,  that  a  release  by  a  person  entitled 
to  be  admitted  to  one  who  has  been  admitted  wrongfiilly,  and  is  in 
actual  possession,  will  enure  by  way  of  extinguishment  {d) ;  and  that 
if  no  estate  is  mentioned  in  the  surrender,  it  may,  in  some  cases  at 
least,  be  implied  from  the  admittance  (e). 

The  power  of  compelling  the  lord  to  admit  a  copyholder  was  first 
assumed,  it  would  seem,  by  the  courts  of  equity  (/),  and  now  a  man- 
damus at  law  will  lie,  as  we  shall  see  hereafter  (^) ;  but  neither  the 
surrenderor  nor  the  surrenderee  can  maintain  an  action  against  the 
lord  for  refusing  admittance  (A). 

The  lord  cannot  bring  a  bill  in  equity  against  the  heir,  or  a  surren- 
deree or  devisee  (i),  to  compel  admission,  but  his  proper  remedy  is 
by  proclamation  and  seizure,  or,  in  the  case  of  an  infant,  feme  covert 
or  lunatic,  under  the  stat.  1  Will.  IV.  c.  65  (A). 

So  permanently  established  is  the  estate  of  the  copyholder,  that  it 
cannot  be  prejudiced  by  any  act  of  the  lord ;  if,  therefore,  the  lord 
grant  the  fi^eehold  of  a  single  copyhold  to  a  stranger,  so  that  a  court 
cannot  be  held,  such  grantee  of  the  fireehold  interest  wiU  be  bound 


(a)  4  Leo.  88,  ca.  186;  1  Freem.  246 ; 
1  Watk.  on  Cop.  52,  d.  (p)\  Gilb.  Ten. 
N.  119,120. 

{b)  7  East,  186;  and  see  Right  d.  Dean 
and  Chapter  of  Wells  v.  Bawden  and  others, 
8  East,  260 ;  1  Jac.  &  Walk.  616  ;  ante,  p. 
126;  andn.  (A). 

(e)  Ante,  pp.  41,  71,  72.  But  by  1  Vict. 
c.  26,  "for  the  amendment  of  the  laws 
with  respect  to  wills  "  (sect.  6),  the  pro- 
visions of  the  Statutes  of  Occupancy,  29 
Car.  2,  and  14  Geo.  2,  were  made  appli- 
cable to  copyholds ;  ante,  pp.  42,  71. 

{d)  Ante,  p.  181. 

(0  Ante,  p.  128;  Gilb.  Ten.  266  ;  but 
see  Co.  Cop.  s.  41,  Tr.  98. 


(/)  4  Co.  24  a,  28  b;  Ford  e.  Hoskina, 
Cro.  Jac.  868 ;  S.  C.  Mo.  842 ;  S.  C.  1 
Roll.  Rep.  126;  Gilb.  Ten.  291;  post, 
ClL  XVI. 

is)  Post,  Ch.  XVI. 

(A)  Ford  V.  Hoskins,  sup.;  Pkillibrown 
9.  Ryland,  8  Mod.  862;  2  Vent.  27; 
Carth.  492 ;  in  Groenvelt  v.  Bumdl,  Gilb. 
Ten.  291 ;  but  see  GaUaway*s  case,  cited 
8  Bulst.  217,  and  6  Boir.  2769;  Lex  Cmc. 
168. 

(i)  And  it  is  only  by  apedal  custom 
that  surrenderees  or  devisees  can  be  com- 
pelled to  take  admission ;  ante,  p.  199. 

{k)  Clayton  o.  Cookes,  2  Atk.  449 ;  ante, 
p.  197. 
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by  tke  copy,  and  the  title  of  the  heir  of  the  copyholder  will  be  com- 
plete without  admittance  (/).  Again,  should  the  lord  oust  his  lawful 
tenant,  the  party  injured  shaU  have  trespass  (m),  or  may  maintain  an 
ejectment  against  the  lord(n),  or  might  have  maintained  a  writ  of 

right  (o). 


(0  Bell  or  Beale  4-  Langley,  2  Leo.  208» 
209;  4  ib.  230 ;  ante,  pp.  8,  9. 

(■)Co.  Lit.  60  b;  Co.  Cop.  a.  51,  Tr. 
118;  1  Watk.  on  Cop.  46 ;  Br.  tenant  per 
Copie,  &c.,  pL  13,  cites  21  E.  4,  80 ;  Lex 
CiBt  16;  1  Lea  4;  4  Leo.  118,  Otlery 
MoBtttery  eaae;  Scott  «.  Rettlewelli  19 
VeB.  S86,  n.  And  an  action  of  trespaaa 
liei  igiinst  the  lord  for  catting  down  trees, 
when  by  custom  they  belong  to  the  tenant  { 
Ca  Cop.  8.  61,  Tr.  119;  post,  tit.  <«  Trees 
lod  Mines." 

An  infant  copyholder,  who  has  been  ad- 
mitted and  entered  into  possession  by  fait 
gaurdian,  may  maintain  trespass  for  the 
vnngfiil  occupation  of  the  land  by  the  lord 
at  I  prior  period.  Bamet  s^  Earl  of  Guild- 
feiilJor.(N.  S.)1H2. 
(t)  Reonington  «.  Cole,  Noy,  29. 
(o)  Per  Danby,  C.  J.  of  C.  B.,  Br.  te-* 


nant  per  Copie,  &c.,  pi.  10,  citing  7  E*  4, 
19;  bnt  copyholder  could  not  have  im- 
pleaded a  stranger  by  the  king's  writ. 

In  the  instance  of  a  lord's  putting  out 
his  lawful  copyhold  tenant,  the  proper  re- 
medy would  clearly  be  in  the  superior 
courts,  either  of  law  or  equity,  and  not  in 
the  court  of  the  snanor,  as  the  lord  would 
then,  in  effect,  be  both  judge  and  party. 
See  1  Salk.  56,  in  Baker  ^  Wich ;  lb. 
186,  and  1  Lord  Raysa.  48,  in  Brittle  v. 
Dade  (or  Bade).  Mr.  Watktna  says,  '*  If 
liowever  any  dispute  arise  between  lord  and 
tenant,  it  must  of  necessity  be  referred  to 
the  courts  above,  as  the  lord  must  not  be 
both  party  and  judge ;"  Vol.  2  on  Cop,  86 ; 
see  ib.  1,  2.  But  the  writ  of  right  has 
been  abolished;  post,  tit  ''Customary 
Plaints." 
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CHAPTER  VIL 

Of  the  Lord^s  Fine  (a), 
A  FINE  is  due  on  the  act  of  admittance ;  consequently  where  there 


(a)  The  principal  feature  of  the  first 
division  of  the  Comuutatiom  and  En- 
franchisement Act,  4  &  5  Vict.  c.  36, 
was  the  provision  made  for  converting 
arbitrary  fines  on  admission  to  copyhold 
and  customaryhold  lands,  into  fines  cer- 
tain and  small,  with  a  compensation  to 
the  lord  of  the  manor,  in  reference  to  the 
reduced  amount  of  the  admission  fines, 
and  the  extinction  of  quit  rents,  rents  of 
assise,  &c.,  and  of  heriots,  and  of  the  lord's 
proprietory  interest  in  timber,  and  any 
other  manorial  rights  agreed  to  be  com- 
muted by  means  of  a  yearly  rent-charge 
to  be  valued,  and  (when  exceeding  20«.) 
to  be  variable  according  to  the  price  of 
com,  as  in  the  case  of  a  tithe  commutation 
rent-charge. 

By  the  14th  sect  of  the  act,  the  amount 
of  every  rent-charge  might  be  specifically 
stated  in  the  agreement,  or  separate  rent- 
charges  be  agreed  upon  between  the  lord 
and  any  one  or  more  tenants;  or  the 
agreement  might  provide  that  the  entire 
rent-charge,  though  stated  therein,  should 
be  subject  to  increase  or  diminution  by 
the  valuer  or  valuers  to  be  appointed  at  a 
meeting  for  commutation  as  mentioned  in 
sect.  24,  (or  if  not  so  appointed  within  six 
months,  then  by  the  commissioners,  as 
mentioned  in  sect.  38,)  to  an  amount  per 
centum  to  be  therein  expressed,  or  that 
the  separate  rent-charges  should  be  subject 
to  increase  or  diminution  to  a  given 
amount  per  centum,  in  certain  events  to 
be  specified ;  and  it  might  determine  the 
apportionment  for  efush  tenant,  or  provide 
that  the  entire  rent-charge,  or  the  appor- 
tionment thereof,  should  be  fixed  by  the 
valuers,  subject  to  the  approbation  of  the 
commissioners;  and  might  also  stipulate 
that  so  much  of  the  rent-charge  to  be  ap- 
portioned in  respect  of  the  lands  of  any 


tenant,  as  should  be  in  lieu  of  fines  or  other 
manorial  rights  to  which  such  tenant 
would  not  be  liable  thereafter  dining  his 
tenancy,  should  not  commence  until  the 
period  of  the  next  act  or  event  on  which 
a  fine,  or  such  other  manorial  right,  would 
have  become  payable  or  due,  and  that  the 
amount  of  such  rent-charge  should  be  then 
increased  accordingly. 

Th^  47th  sect,  of  the  act  created  the  re- 
medy of  entry  and  distress  for  the  reco- 
very of  the  rent-charge,  if  any  half-yearly 
pajrment  should  be  in  arrear  for  twenty- 
one  days,  and  after  ten  diaya*  notice  in 
writing  left  at  the  usual  or  last  known 
residence  of  the  tenant  in  possession,  but 
not  to  exceed  two  years'  arrears.  Vide  also 
7  &  8  Vict  c.  66,  s.  7. 

And  by  the  48th  sect.,  if  any  half-year's 
payment  should  be  in  arrear  forty  days, 
the  owner  of  the  rent- charge,  on  an  affi- 
davit before  a  judge  of  one  of  the  Queen's 
courts  at  Westminster,  might  obtain  a  writ 
to  the  sheriff  to  assess  the  arrears,  and  to 
return  the  inquisition  into  one  of  those 
courts,  and  the  owner  to  be  then  entitled 
to  sue  a  writ  of  hab.  fac.  poss.  to  the  she- 
riff, but  not  more  than  two  years'  arrears 
beyond  the  .time  of  possession  and  the 
costs  to  be  recoverable. 

It  was  however  further  provided  (s.  16), 
that  the  agreement  for  a  commutation  of 
the  lord's  rights  might  be  for  the  payment 
of  a  fine  on  death  or  alienation,  or  at  any 
fixed  period  or  periods  to  be  agreed  upon 
by  the  parties ;  and  every  such  fine  to  be 
fixed  by  the  agreement,  or  to  be  subject 
to  increase  or  diminution  by  the  valuers, 
to  such  an  amount  per  centum  as  should  be 
expressed  in  the  agreenfent,  but  to  be 
valued  in  com,  and  variable  as  the  tithe 
commutation  rent-charge.  Vide  also  6  &  7 
Vict  c.  23,  s.  1 ;  7  &  8  Vict  c.  ^5,  s.  6. 
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is  DO  necessity  for  admittance^  no  fine  can  accrue  to  the  lord(i). 
And  bj  the  special  custom  of  some  few  manors,  no  fine  is  payable  on 
the  admission  of  the  customary  heir. 

There  is  however  an  exception  to  the  rule  that  a  fine  accrues  by 
the  act  of  admittance  on/y,  as  in  several  manors,  and  more  particu- 
larly in  the  tenant-right  estates  in  the  north  of  England,  a  fine  is  due 
on  the  death  of  the  lord,  as  well  as  on  the  change  or  alteration  of  the 
tenant  (c),  even  where  the  manor  has  been  alienated  by  the  lord  in 
hifi  lifetime,  which  custom  was  on  an  appeal  to  the  House  of  Lords 
held  to  be  good  {d).    . 


The  mode  of  coDvening  meetings  for 
enteriDg  into  agreements  for  the  general 
conuDDtatioo  of  renta,  fines  and  heriots, 
piyable  to  lords  of  manors,  and  of  the 
lord's  rights  in  timber  growing  on  copy- 
bold  or  customaryhold  land,  was  prescribed 
by  the  ISth  sect  of  the  act,  which  also  pro- 
Tided  that  any  such  agreement  of  commu- 
tation might  be  entered  into  by  the  lord 
■nd  tenants  present  at  a  meeting  so  called, 
such  tenants  not  being  less  in  number 
than  three- fourths  of  the  tenants  of  the 
manor,  and  the  interest  of  the  lord  and 
the  interest  of  the  tenants  in  the  manor 
and  lands  respectively,  not  being  less  than 
three-fourths  of  the  interests  in  the  value 
thereof  respectively,  computing  the  interest 
of  the  tenants  as  mentioned  in  section  17. 

The  16th  sect,  enabled  the  lord  and 
tenants  present  at  any  such  meeting  as 
aloreBaid,  or  any  portion  of  them,  (though 
some  of  die  tenanu  should  dissent,)  to 
enter  into  a  provisional  agreement  of  com- 
mutation of  the  like  tenor,  and  which, 
should  it  be  sufficiently  executed  within 
six  cslendar  months,  was  declared  to  be  as 
binding  as  if  it  had  been  executed  at  the 
meeting  by  persons  sufficient  in  number 
snd  interest. 

The  17th  sect,  prescribed  a  rule  for  esti- 
mating the  proportional  interests  of  the 
tenants,  as  fisr  as  regarded  their  power  to 
make  such  agreements  or  provisional 
agreements  for  commutation,  or  to  appoint 
valuers,  or  to  give  any  notice  to  the  com- 
missioners or  assistant  commissioners,  as 
provided  for  by  the  act,  having  reference 
to  the  liability  of  the  tenants  to  arbitrary 
or  uncertain  fines  or  to  fines  certain,  or  to 
heriots  in  kind. 

And  by  the  2Srd  sect  every  such  commu- 
tation agreement  was  to  be  confirmed  by 
the  commissioners.     The   above  act   was 


'  amended  by  6  &  7  Vict  c.  28,  and  7  &  8 
Vict  c.  55;  16  &  16  Vict  c.  51 ;  21  &  22 
Vict  c  94. 

(b)  Co.  Cop.  s.  56,  Tr.  127.  &&;  Ho- 
bart  ^  Hammond,  4  Co.  28  a,  (cites 
Bacon  v.  Flatman);  Sands'  case,  cited  ib.  i 
Kitch.  240;  Gilb.  Ten.  218;  2  Wils. 
401 ;  3  Burr.  1548 ;  Rex  v.  The  Lord  of 
the  Manor  of  Hendon,  2  T.  R.  485  ;  Gra- 
ham V.  Sime,  1  East,  684. 

A  devisee  of  copyholds  upon  trust  to  sell 
died  before  having  surrendered  to  a  pur- 
chaser under  a  sale  by  the  court,  where- 
upon the  admittance  of  the  devisee's  heir 
became  necessary,  and  in  such  admission 
a  fine  accrued  to  the  lord :  it  was  held,  that 
as  there  had  been  no  improper  delay  on  the 
pim:haser's  part,  the  fine  must  be  paid 
out  of  the  fund  in  court  belonging  to  the 
eettuU  que  trutU  Faramore  v.  Greenslade) 
17  Jur.  1064. 

On  the  sale  of  a  manor,  the  vendor  is 
entitled  to  the  fines  paid  on  the  admission  of 
new  tenants  in  the  place  of  those  described 
in  the  particulars  of  sale,  and  who  happened 
to  die  after  the  contract  but  before  the  day 
fixed  for  completing  the  purchase,  though 
the  fines  are  not  in  fact  paid  until  after  that 
day.  Cuddon  v.  Tite,  1  Giff.  895 ;  Cuddon 
V.  Tite  ^  Dimes,  4  Jur.  (N.  S.)  579. 

(c)  Doe  d.  Earl  of  Carliale  and  others 
V.  Towns,  2  Bam.  &  Adol.  585 ;  Earl  of 
Carlisle  v.  Armstrong,  1  Burr.  883;  Co. 
Lit  59  b ;  Vin.  Abr.  Cop.  (W.  b.)  See 
as  to  alienation  fines,  Holland  v.  Lancaster, 
2  Vent  184 : — And  note,  that  fines  on 
alienation  were  expressly  excepted  in  the 
Stat  12  Car.  2,  c.  24,  for  abolishing  the 
incidents  of  feudal  tenure. 

((/)  Lowther,  Appel.,  Raw,  Resp.,  2  Bro. 
P.  C.  451 ;  Tenants  of  Gaddesden  v.  Carey, 
Toth.  165. 
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In  the  Duke  of  Somerset  v.  France  et  al.  {e\  the  custom  was  for 
the  lord  or  lady  for  the  time  being  to  admit  the  several  tenants  to 
their  respective  estates,  and  that  by  virtue  of  such  admittance  the 
tenants  had  a  right  to  hold  during  the  joint  lives  of  such  tenant  and 
the  admitting  lord  or  hAj{f)\  and  it  was  adjudged  that  the  cus- 
tomary general  fine  or  gressum,  as  distinguishable  firom  the  fines  pay- 
able on  the  death  or  alienation  of  a  tenant,  and  called  dropping  fines, 
was  not  restricted  to  those  claiming  by  descent ;  but  that  the  hus- 
band, who  was  tenant  for  Ufe  under  the  provisions  of  a  marriage 
settlement,  was  entitled  to  a  fine  upon  the  death  of  his  wife,  the  last 
admitting  lady. 

It  is  a  settled  rule  that  a  fine  on  the  change  of  the  lord  can  only 
be  due  when  such  change  is  by  the  act  of  God,  for  although  a  custom 
to  have  a  fine  as  well  upon  alienation  as  upon  the  death  of  a  tenant 
is  good,  yet  a  custom  to  have  a  fine  on  every  change  or  alteration  of 
the  lord,  whether  by  death  or  otherwise,  would  be  most  unreasonable, 
and  therefore  bad(^). 

The  fine  on  admittance,  and  also  the  steward's  fees  on  the  surren- 
der and  admission,  are  payable  by  the  purchaser  (h) ;  and  it  has  been 
decided  that  a  covenant  to  sinrender  copyholds  at  the  costs  of  the 


(e)  1  Stra.  664;  S.  C.  Fortesc.  41. 

(/)  See  the  case  of  Doe  tL  Hamilton 
and  Wife  o.  Clift,  12  Add.  &  £1.  666, 
680,  ante,  p.  24,  n.  (r),  in  which  the  court 
held  that  the  heir  acquired  seisin  by  entry 
without  admittance,  the  land  being  cus- 
tomaryhold  of  inheritance;  but  that  if  it 
had  been  held  for  the  joint  lives  of  the 
tenant  admitted  and  the  lord,  with  a 
tenant  right  of  renewal,  the  special  cus- 
tomary descent  proved  to  exist  would  not 
have  attached. 

The  custom  of  a  manor  was  represented  to 
be,  that  upon  the  admission  of  every  person, 
not  being  a  copyhold  tenant  on  the  court 
rolls  (except  a  customary  heir  claiming  ad- 
mission as  such),  a  fine  arbitrary  was  payable 
to  the  lord  in  respect  of  every  tenement  to 
which  such  admission  was  made ;  and  that, 
in  assessing  such  fine,  the  lord  was  not  re> 
stricted  in  amount  to  any  number  of  years' 
value  of  the  particular  tenement ;  and  upon 
an  appeal  from  the  decision  of  an  assisunt 
commissioner  under  the  8th  section  of  the 
Copyhold  Act,  1862,  this  custom  was  held 
to  be  unreasonable  and  bad.  Douglas  v. 
Lord  Dysart,  6  L.  T.  (N.  S.)  328,  C.  P. 

The  purchase-  money  of  copyholds  taken 


by  a  railway  company  under  the  Lands 
Clauses  Consolidation  Act,  having  been 
paid  into  court,  and  an  order  made  iat  re- 
investment of  the  money  in  other  copyholds, 
and  for  payment  by  the  company  of  the 
costs  relating  to  the  purchase,  and  the  coats 
of  the  conveyance  and  of  the  application 
for  investment  and  consequent  thereon»  the 
company  was  held  not  to  be  liable  to  pay- 
ment of  the  fine  on  admittance  to  the  copy- 
holds. Re  Eastern  Counties  Railway  Com- 
pany, Ex  parte  Vicar  of  Sawaton,  4  Jmr. 
(N.  S.)  478. 

In  Curtis  v.  Scales,  14  Mees.  &  W.  (Ex.) 
444,  a  question  arose  aa  to  fines  payable  on 
the  death  of  the  copyholder,  where  licences 
had  been  granted  to  demise. 

(g)  Co.  Lit  69  b,  cites  Armstrong's 
case;  Litt.  Rep.  231,  cites  S.  C.  Gilh.  Ten. 
292 ;  Egerton's  case,  Cary,  9 ;  Lex  Cust. 
161,  162.  And  see  Earl  of  Bath  ^  Abney. 
1  Burr.  206,  in  which  the  great  point  was 
whether  a  fine  became  due  on  every  change 
of  the  tenant,  or  on  change  of  the  esute 
only. 

(A)  Drury  v.  Man,  1  Atk.  96,  Sanders's 
edit.;  Sugd.  Vend,  and  Purch.  388,  8th 
edit. 


cfl.  rn.] 


OF  THE  LOBD  S  FINE. 


219 


vendor  is  not  broken  by  non-payment  of  the  fine,  the  title  being  per- 
fected by  admittance  (i). 

An  admission  fine  is  prima  facie  uncertain  or  (in  legal  phraseology) 
aibitrary,  but  in  some  manors  fines  are  certain,  as  Qs.  Sd.  for  the 
sdmission  to  each  house  or  to  every  acre  of  land  (i) ;  in  others  they 
are  uncertain  or  at  the  will  of  the  lord ;  but  the  fine  on  admission  to 
copyholds  of  inheritance,  or  for  lives  when  renewable,  even  if  arbi- 
traiy,  must  be  reasonable  (/) ;  and  two  years'  improved  value  of  the 
land,  deducting  quit  rents  (m)  but  not  land-tax  (n),  is  the  fiill  extent 
which  the  courts  will  allow  the  lord  to  demand  in  the  exercise  of  this 
arbitrary  power  (o):  and  in  order  to  keep  vdthin  the  limits  of  the  rule, 
and  in  a  discreet  distinction  between  the  admittance  to  copyholds  of 


(i)  Graham  v.  Sime,  ubi  sup. 

{k)  Kitch.  200,  201,  202;  Skin.  248. 

(2)  Willowes'  case  (orStallono.  Brayde), 
13  Co.  1 ;  Dalton  v.  Hamond  (or  Uobart  ^ 
Hammond),  Cro.  Eliz.  779 ;  Mo.  622 ;  4 
Ca  27  b;  Jackman  e.  Hoddesdon,  Cro. 
Elia.  S6l ;  1  Roll.  Rep.  75 ;  Gilb.  Ten. 
219;  Co.  Lit  60  a,  cites  Stallon  «.  Brady, 
P.  1  Jaa  C.  B.,  meaning  no  doubt  Stallon 
9{  Brayde  or  Willowes'  case,  sup. ;  and  see 
Wharton  o.  King,  3  Anst  678 ;  3  Swanst. 
666,  in  Lord  Holies  ».  Hutchinson. 

The  unreasonableness  of  an  arbitrary 
fine  must  be  shown  by  the  tenant  Doe  «. 
Moscott,  12  Mees.  &  W.  882.  A  husband 
who  had  covenanted  with  trustees  to  sur- 
render "at  his  own  proper  costs  and 
charges"  copyhold  hereditaments  to  which 
he  was  entitled  in  rigbt  of  his  wife,  to  the 
intent  that  they  might  *'at  his  costs  and 
charges"  be  admitted  thereto,  was  held  not 
bound  to  pay  the  admission  fine.  Barrow 
9.  BsiTow,  26  L.  T.  22,  Ch. 

(■)  Halton  0.  Hassel,  2  Stra.  1042. 

(•)  Grant  4"  Astle,  infra. 

(a)  Grant  o.  Astle,  2  Doug.  722 ;  post, 
228.  And  see  Morgan  o.  Scudamore,  2  Ch. 
Rep.  134 ;  S.  C.  Rep.  temp.  Finch,  464 ; 
Wharton  «.  King,  8  Anst.  674  ;  Gittings 
V.  Biowe,  Toth.  164;  Lake  v.  Jetherell, 
ib.;  Atwood  4*  ^V^^t  ib-»  Allen  v. 
Abraham,  2  Bulst  82  ;  Co.  Lit  60  a,  (n. 
1.)  But  in  Willowes'  case,  (ubi  sup.),  the 
court  held  that  two  years'  value  was  un- 
ressonable.  In  the  case  of  Dow  ^  Gold- 
iog,  Cro.  Car.  196,  the  lord  demanded 
two  years  and  a  half's  value,  but  the  court 
thought  it  unreasonable,  and  that  a  year 
and  a  half's   improved  #rent    was    high 


enough;  but  see  Stoner  v.  Smith,  Toth. 
164;  Tenants  of  Acdedon  o.  Kinnesley, 
ib.  It  appears  by  Mr.  Watkins's  note  on 
the  case  of  Morgan  ^  Scudamore,  in  his 
1st  vol.  on  Cop.  Ten.  p.  810,  that  Lord 
Nottingham  also  considered  a  year  and  a 
half  to  be  a  proper  maximum  in  common 
cases,  but  allowed  two  years'  value  in  that 
particular  case,  the  grant  being  for  ninety- 
nine  years,  renewable  within  one  year 
after  the  expiration  of  the  term ;  and  the 
court  appearing  to  have  been  influenced 
by  the  dictumt  that  the  lord  could  not  de- 
mand a  fine  of  the  executors  of  a  copy- 
holder for  years,  but  the  contrary,  it  must 
be  recollected,  was  determined  in  the  Earl 
of  Bath  5f  Abney,  post  Vide  also  Mid- 
dleton  V.  Jackson,  1  Ch.  Rep.  88 ;  Toth. 
164;  and  Popham  v.  Lancaster,  1  Ch. 
Rep.  96  (in  which  the  Court  of  Chancery 
deemed  an  improved  year's  value  a  proper 
fine  on  admission  to  tenant-right  estates). 
S.  C.  (Popham  v.  Larcesse),  Toth.  164 ; 
Monsier  o.  Ducket,  ib.;  Cooper  alias 
Stayning  v.  Blunt,  ib. ;  Tenants  of  Gad- 
desden  v.  Carey,  ib.  168  ;  Fox  v.  Hnddle- 
ston,  ib. ;  Watson  v.  Maine,  ib. ;  Black- 
wall  V.  Low,  Cary,  77  ;  Neville  r.  Albany, 
Toth.  168;  Beare  «.  Seymor,  ib.;  Lord 
Gerrard  «.  Parker,  ib. ;  Elrington  v.  Whet- 
stone, ib. 

In  Wharton  v.  King,  sup.  (8  Anst  674>, 
Macdonald,  C.  B.,  said*  "  After  long  strug- 
gles and  several  fluetuationsy  the  courts 
have  at  length  fixed  upon  two  years'  value, 
as  being  the  fine  most  nearly  approaching 
to  the  agreement  which  the  parties  pro- 
bably made.  That  therefore  is  called  a 
reasonable  fine." 
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inheritance  on  a  sale  and  on  a  descent,  operating  equally  to  the  ad- 
vantage of  the  lord  and  tenant,  it  is,  the  author  believes,  usual  for 
the  lord  to  take  not  more  than  a  year  and  three  quarters*  value  on  a 
descent,  and  a  year  and  half's  value  on  a  purchase.  But  in  the  case 
of  Lord  Hoiks  v.  Hutchinson,  in  31  Car.  II.  (1679)  (p),  where  a 
commission  was  issued  to  ascertain  the  value  of  the  tenemenjts  under 
a  decree  by  consent,  the  principle  of  which  was  disapproved  by  Lord 
Nottingham,  it  appeared  that  upon  a  decree  in  the  time  of  Lord 
Bacon,  the  fines  were  ascertained  at  two  years*  value  upon  alienation, 
and  a  year  and  a  halTs  value  upon  a  descent,  or  an  alienation  to  a  wife 
or  to  children. 

The  fine  is  to  be  set  in  all  cases  according  to  the  improved  value 
of  the  land,  whether  by  buildings  or  otherwise  (g),  which  it  was  ob- 
served by  Lord  Hardwicke  in  the  case  of  Halton  &  Hctssel  (r),  is  all 
the  lord  has  to  look  after.  That  was  the  case  of  an  action  brought 
to  recover  a  fine  upon  the  admission  of  the  defendant  to  a  copyhold, 
and  wherein  it  appeared  that  the  premises  were  of  the  value  of  50/. 
per  annum,  and  a  year  and  half,  being  75/.,  was  assessed :  the  de- 
fendant insisted  on  paying  only  24/.,  it  appearing  that  his  rent  was 
but  16/.,  and  the  rest  arising  from  improvements  made  under  an  old 
lease,  granted  by  licence  of  the  lord :  and  there  was  a  verdict  for  the 
plaintifi*  for  75/.  It  is  a  necessary  inference  fix>m  the  above  case, 
that,  in  the  absence  of  any  special  contract,  the  lord's  licence  to  a 
copyholder  to  lease  his  copyhold  operates  only  as  a  dispensation  of 
a  forfeiture,  and  does  not  preclude  the  lord  fi:om  assessing  his  fine 
according  to  the  improved  value  of  the  property  at  the  time  of  ad- 
mission. /     / 

The  rule  by  which  the^mrr  is  precluded  firom  insisting  on  more 
than  two  years'  value  for  the  fine  of  admission,  would  seem  to  be 
confined  to  those  cases  where  he  is  compellable  to  admit,  and  the  heir 
of  the  copyholder  is  subject  to  a  fine  on  the  devolution  of  the  estate, 
and  not  to  be  applicable  to  voluntary  grants,  nor  to  cases  where  by 
the  custom  remainder-men  must  be  admitted,  or  where  the  purchaser 
only,  and  not  his  heir,  is  subject  to  a  fine,  or  where  the  fine  on  de- 
scent is  nominal  only  (s) ;  nor  to  cases  where  a  fine  is  payable  on  the 
first  purchase  only  within  the  manor,  as  in  the  manors  of  Harrow  on 
the  Hill,  Croydon,  Lambeth  and  Richmond  (t) ;  nor  to  copyholds  for 
lives  where  there  is  no  right  of  renewal,  nor  even  to  renewable  copy- 

(p)   Lord    Nottingham's   MSS.    See   &  (t)  Doe  ^  Hillier,  3  T.  R.  164 ;  1  Watk. 

Swanst.  665.  on  Cop.  308. 

(q)  1    Ca.  &  Op.   174;    and   see    the  (0  1  Watk.  on  Cop.  308;  2  ib.  Appen. 

case  of  Lord  Verulam  v.  Howard,  7  Bing.  King  v.  Dillington  (or  Dilliston),  1  Freem. 

327.  496;  1  Show.  86. 

(r)  2  Str.  1042.  » 
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holds  for  lives  where  the  custom  allows  the  copyholder  to  put  in  more 
than  one  life^  for  there  each  life  is  considered  as  a  separate  admission^ 
and  it  would  be  unjust  to  the  lord  if  it  were  otherwise  and  quite  an 
inconsistency,  as  a  copyhold  for  liyes  would  in  that  case  be  more 
Taloable  than  a  copyhold  of  inheritance,  where  the  heir  or  devisee  is 
subject  to  a  fine  on  admission. 

The  custom  of  the  manor  of  Mere  and  Forton  (u)  is,  that  if  any 
person  not  before  being  a  customary  tenant,  or  not  dwelling  within 
the  manor,  shall  take  any  estate  as  a  purchaser,  by  surrender  or 
otherwise,  he  shall  pay  for  a  fine  as  the  lord  and  he  can  agree,  and 
the  custom  has  been  to  assess*  such  fine  at  the  full  amount  of  two 
years'  value ;  but  by  the  custom,  persons  being  already  customary 
tenants  pay  a  small  fine  only  on  admission  to  other  copyholds. 

And  the  purchase  of  a  small  estate  made  bon&  fide  (and  not 
colourably  only)  for  the  purpose  of  being  admitted  thereto,  and  so 
saving  a  fine  in  respect  of  a  larger  estate  previously  purchased,  is  not 
a  firaud  on  the  lord,  a  purchaser  not  being  bound  to  be  admitted  to 
the  estates  in  the  order  in  which  the  purchases  were  made  (x). 

In  the  above  case  of  King  v.  Dillington  (y),  it  was  held  that  if  an 
in&nt  would  stand  out  three  or  four  years  before  he  came  to  be  ad- 
mitted, the  lord  might  increase  his  fine  accordingly,  though  not  upon 
one  that  came  after  him,  if  the  infant  died  before  he  was  admitted. 
And  in  that  case  Dolben,  J.,  cited  a  case  of  Pinsent,  the  protho- 
notary,  who  purchased  a  house  at  Croydon,  and  five  years'  value  was 
set  fi^r  a  fine,  and  which  came  to  a  trial,  when  it  was  held  that  the 
fine  was  reasonable,  and  that  in  such  a  case  the  lord  might  have  set 
seven  years'  value. 

The  usage  in  most  manors  on  a  renewal  of  copyholds  for  three 
lives,  is  to  take  for  the  first  life  a  year  and  a  half's  value ;  for  the 
second  life,  half  as  much  as  the  fine  for  the  first ;  and  for  the  third 
life,  half  as  much  as  the  fine  for  the  second  (z) ;  but  the  lord  might 


(«)  Rez  V.  Booghey,  I  Barn.  &  Cress. 
565;  S.  C.  (Rex  «.  Meer  and  Forton),  2 
Dow.  &  Ry.  824.  A  custom  that  the  lord, 
in  asKssing  the  admission  fine  of  a  person 
not  a  tenant  on  the  rolls  (except  a  customary 
^^)i  ia  not  restricted  in  amount  to  any 
number  of  years'  value  of  the  tenement  to 
which  the  admittance  is  made,  is  bad. 
Douglas*.  Dysart,  Earl  of,  IOC.  B.  (N,  S.) 
68S. 

(*)  Rex  V.  Boughey,  sup. 
i9)  See  1  Freem.  495,  496. 
O  Earl  of  Bath  v.  Abney,  1  Burr.  207, 
217,  marg.  where  it  is  said,  "  The  fine  for 


two  lives  is  the  sesqui  of  that  taken  for  one ; 
and  the  fine  for  three  is  seaqui  of  that 
taken  for  two,  by  the  usage  of  this  manor,** 
(viz.  Stoke  Newington,  Middlesex.)  But 
the  real  meaning  probably  was,  that  the 
fine  for  the  third  life  was  the  half  of  that 
taken  for  the  second  life.  See  per  Lord 
Tenterden  in  Wilson,  Bart.  o.  Hoare, 
infra. 

"  Sesquialter :  Setquialteral.  In  Geo- 
metry, is  a  ratio,  where  the  quantity  or 
number  contains  another  once  and  a  half 
as  much  more,  as  six  and  nine.*' — Johns. 
Diet 
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demand  two  years*  value  for  the  first  life,  and  so  in  proportion  for  the 
two  additional  lives. 

The  author  in  his  first  edition  ventured  to  suggest^  that  as  the  role 
with  respect  to  two  years'  value  was  relaxed  in  fi^vor  of  the  lord  oa 
admission  for  lives,  so  it  would  be  where  a  copyholder  of  inheritance 
surrendered  or  devised  to  several  persons*  as  joint^tenants ;  otherwise 
as  the  admission  of  one  joint-tenant  is  the  admission  of  his  com- 
panions, there  would  be  a  very  ready  mode  of  defeating  the  lord  of 
his  advantages  icom  fines,  by  introducing  an  unlimited  number  of 
Eves  into  the  tenancy. 

He  also  stated  his  belief  that  the  question  had  not  then  been  agi- 
tated, but  that  entertaining  a  strong  inclinafcion  of  opinion  that  the 
case  of  joint-tenants  was  also  an  exception  to  the  above  rule,  he  &lt 
himself  bound  to  suggest  it  on  laying  the  work  before  the  public ; 
and  that  the  opinion  he  had  formed  appeared  to  receive  a  considerabla 
degree  of  sanction  fix)m  the  practice  of  a  half-fine  being  usually  paid 
by  a  remaindeivman,  when  a  fine  was  due  fix)m  him  by  the  custom  of 
the  manor ;  and  that  no  question  had  ever  been  made  as  to  the  reason- 
ableness of  the  custom  (a). 

He  submitted,  however,  that  it  might  be  contended  against  his 
conclusion,  that  the  admittance  of  a  tenant  £)r  life  was  the  admittance 
of  all  in  remainder  (i) ;  and  also  perhaps  that  it  was  not  in  the  power 
of  the  lord  to  prevent  a  copyholder  of  inheritance  &om  carving  out 
his  estate  in  such  manner  as  he  might  think  proper,  bat  that  the 
argument  was  very  fiir  firom  proving  that  the  rule  in  question  would 
be  held  to  extend  to  the  case  of  an  admission  of  joint^tenants,  for 
that  it  was  to  be  recollected  that  the  heir  or  surrenderee  of  a  remain- 
der-man or  reversioner  must  be  admitted  and  pay  a  fine,  but  that 
joint-tenants  did  not  transmit  any  estate  to  their  heirs,  and  that  they 
might  release  to  each  other,  and  so  effect  a  transfer  of  their  interests 
without  any  change  of  tenancy,  and  consequently  without  entitling 
the  lord  to  a  fine :  and  in  conclusion  of  those  remarks  he  stated  also 
that  they  were  applicable  only  to  the  amount  of  the  fine,  it  being 
quite  clear  that  one  fine  only  was  due  on  the  admission  of  joint- 
tenants,  however  unlimited  their  number  might  be. 

Some  short  time  after  the  first  edition  of  this  work  was  published, 

(a)  Kitch.  241 ;    and  see  Roe  8(  Hut-  to  be  admitted,  the  usual  method  b  to  pay 

ton,  2  Wils.  I(j2;    1  Watk.  on  Cop.  309,  a  full  fine  for  the  first  life,  and  half  as 

311.  much    for  every  other   life,    they   being 

Sir  Edward  Northey,  Attorney-General,  taken  as  admissions  of  lives  in  reversion." 

being  consulted  as  to  vrhat  fine  a  steward  MS. 

might  set  upon  admitting  five  or  six  devi-  (6)  And  see  1  Watk.  on  Cop.  297,  298, 

sees  in  trust  of  a  copyhold  estate,  gave  the  n.  (d),  2nd  ed. 
following  opinion  :     ''  If  the  trustees  were 
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the  author  obtained  information  that  a  special  case  was  argued  in  the 
Court  of  King's  Bench  in  Michaehnas  Term5  1815  (c)^  bj  Holrojd 
for  the  plaintiff,  and  Richardson  for  the  defendant^  where  three  joint- 
tenants  had  been  admitted  to  a  copyhold  tenement  in  the  manor  of 
Sutton  Holland,  in  Lincolnshire,  and  that  the  lord  had  demanded  as 
a  fine  &r  the  first  life  two  years'  improved  value ;  for  the  second  half 
the  sum  assessed  for  the  first ;  and  for  the  third  half  the  sum  assessed 
for  the  second.  According  to  the  shorthand  writer's  note  of  the  case 
(which  was  shown  to  the  author  at  that  period),  the  court  were  una- 
nimously of  opinion  that  the  fine  was  reasonable ;  but  the  case  was 
never  reported. 

The  observations  of  the  Court  of  B.  R.,  in  the  case  of  Wilson  v. 
Hoareand  others  {d\  would  seem  however  to  have  put  this  question 
at  rest,  and  to  have  established  the  proper  mode  of  assessing  the  fine 
upon  an  admission  of  joint-tenants  to  a  copyhold  of  inheritance, 
namely,  by  beginning  with  two  years'  improved  value,  and  halving  it, 
and  then  halving  the  half  of  it,  and  so  on  in  a  geometrical  series, 
by  which  means  the  fine  can  never  equal  four  years'  improved  value. 

Lord  Loughborough  concluded  his  judgment,  in  the  case  of  Grant 
kAstle{e)  by  observing,  **  it  seems,  therefore,  to  me,  much  better  for 
the  interest  of  copyhold  tenants,  and  for  the  public  advantage,  as 
Aere  is  a  great  deal  of  that  property  in  the  kingdom,  that  the  fine  to 
be  paid  upon  the  renewal  of  a  copyhold  estate  should  be  strictly  kept 
to  that  sum  which  has  subsisted  now  above  a  century,  namely,  two 
years'  improved  value,  without  any  deduction  except  for  quit-rents, 
which  can  hardly  be  called  a  deduction,  for  the  lord  must  aUow  that 
which  he  has  received  or  is  to  receive." 

The  matter  being  afterwards  brought  before  the  Court  of  K.  6. 
on  the  question  whether  the  plaintiff  wcls  bound  to  prove  the  exact  sum 
laid  in  the  declaration.  Lord  Mansfield  delivered  the  opinion  of  the 
court  in  fiivbr  of  the  defendant,  observing,  that  '^  on  the  evidence  it 
appeared  that  the  fine  should  have  been  only  46/.  As.  3d.,  that  being 
the  fidl  amount  of  two  years'  value,  and  the  question  now  is,  whether 
the  plaintiff  can  in  this  case  recover  a  smaller  siun  than  the  fine 
assessed.  Two  things  are  necessary  parts  of  this  custom:  1,  the 
fine  must  be  assessed :  2,  it  must  be  reasonable.  The  lord  says  in 
his  declaration  that  he  has  assessed  46/.  \7s.  6d.  for  a  fine,  and  that 
this  sum  was  reasonable,  and  brings  his  action  for  that  precise  sum. 
The  question  for  the  jury  was  whether  46/.  lis.  6d.  was  a  reasonable 

(e)  Taylor  v.  Pembroke.    The  case  was  atmueh  at  it  would  never  amount  to  four 

cited  in  Wilson  ^  Hoare,  infra ;    and   it  years*  improved  value,** 

wu  there  stated  by  Mr.  (afterwards  Baron)  {d)  2  Barn.  &  Adol.  350 ;  2  Per.  &  Dav. 

Gamey,  that  the  court  intimated  a  strong  659  ;  10  Adol.  &  El.  241. 

opinion  that  the  fine  was  reasonable,  "  in-  (e)  2  Dougl.  722. 
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fine^  and  thej  found  it  was  not^  therefore  the  plaintiff  is  not  entitled 
to  recover.  He  has  not  assessed  two  years'  value,  but  a  precise 
gross  sum  ;  and  hj  what  rule  he  went  in  assessing  that  sum  does  not 
appear  upon  the  record.  It  is  true  he  has  averred  that  the  estate  is  of 
a  large  yearly  value,  viz.  of  the  yearly  value  of  23/.  Ss.  9d.y  but  that 
is  no  averment  of  what  the  yearly  value  really  is ;  and  the  averment 
in  this  case  is  totally  immaterial.  It  would  have  been  enough  if  the 
plaintiff  had  stated  that  he  had  assessed  the  sum  of  46/L  I7«.  6d.  as  a 
fine,  and  that  such  sum  was  reasonable ;  and  it  would  then  have  been 
matter  of  evidence,  just  as  it  was  on  this  recordy  whether  the  sum 
assessed  exceeded  two  years'  value  or  not,  because  that  is  the  esta- 
blished criterion  whether  it  be  reasonable  or  not.  In  the  present  case 
the  duty  is  numerically  certain,  for  it  is  not  assessed  with  relation 
and  in  proportion  to  the  annual  value,  but  is  fixed  at  a  gross  sum. 
The  only  case  on  this  precise  subject  is  Titus  v.  Perkins  {e).  The 
Chief  Justice  there  says,  ^^  if  the  lord  demand  more  than  he  ought,  he 
may  make  his  demand  de  novo,  for  the  judge,  in  case  of  a  greater 
demand  than  is  due,  ought  not  to  adjudge  as  much  as  is  due  to  the 
lord,  and  bar  him  for  the  residue,  but  ought  to  adjudge  against  him 
for  the  whole,  and  that  his  entry  was  tortious,  if  he  had  entered,  and 
put  him  to  a  new  demand.  This,"  continues  Lord  Mansfield,  **  goes 
to  the  demand  itself,  and  is  not  confined  to  the  case  of  a  forfeiture, 
and  there  is  no  distinction  made  in  that  case ;"  (which  the  reporter 
observes  had  been  insisted  on  at  the  bar.)  '^  The  gist  and  foundation 
of  every  action  must  be  proved  as  laid  in  the  declaration.  This 
action  is  for  a  certain  precise  sum,  and  under  the  circumstances  of 
the  case,  it  could  not  be  brought  in  any  other  way."  And  after  no- 
ticing  the  cases  cited  for  the  plaintiff,  which  the  court  deemed  inap- 
plicable. Lord  Mansfield  thus  concludes :  **  We  give  no  opinion 
whether  the  lord  might  not  have  assessed  a  fine  for  two  years'  value, 
and  made  that  solely  the  foundation  of  his  declaration.  In  Titus  v. 
Perkins,  a  custom  to  have  a  year's  value  generally  for  a  fine  was  held 
to  be  good.  But  however  that  might  be,  it  is  very  clear  that  the 
evidence  here  did  not  support  the  declaration,  for  the  plaintiff  has  no 
right  to  anything  but  the  sum  assessed ;  the  duty  arises  upon  the 
assessment ;  and  that,  by  the  evidence,  is  proved  to  have  been  illegal 
and  void.  Therefore  the  case  stands  as  if  no  assessment  had  ever 
been  made,  and  consequently  the  plaintiff's  right  to  demand  a  fine  is 
not  yet  complete." 

(«)   [Or  PerkiDB  v.  Titus,]   Skio.  247,       132;  Comber.  43;  2  Show.  507,  ca.  463 ; 
249 ;  Garth.  12 ;  3  Lev.  249,  255 ;  3  Mod.      1  Freem.  494,  ca.  669 ;  Lilly's  EnL  871. 
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Whether  the  fine  be  certain  or  arbitrary  is  to  be  decided  by  the 
court  rolls. of  the  manor  (/) ;  and  length  of  time  will  not  establish 
ceiiainty,  if  a  variation  can  be  proved  by  a  long  and  uniform  series 
of  entries  in  very  ancient  court  rolls^  the  law  presuming  that  a  fine  is 
uncertain  imtil  the  contrary  be  shown ;  nor  will  a  few  contradictory 
instances  be  evidence  either  way  (g). 

Yet,  in  order  to  constitute  certainty,  it  is  not  requisite  that  the 
amoant  of  the  fine  should  be  positively  fixed ;  but  it  will  be  sufficient 
if  it  is  relatively  certain :  so  it  tiias  been  held  that  a  custom  for  every 
oopyhdder,  upon  his  admittance,  to  pay  a  year*s  value  of  the  land,  as 
it  is  worth  at  the  time  of  admission,  is  a  good  custom  (A). 

It  is  already  stated  that,  with  some  exceptions,  a  fine  is  due  on  the 
act  of  admittance  only,  which  the  author  will  now  proceed  to  exem- 
plify, premising  that  by  the  custom  of  some  manors  the  non-appear- 
ance of  the  heir  is  a  forfeiture  (t) ;  and  that  although  the  lord  cannot 
compel  the  heir  to  accept  admission,  yet  it  is  not  in  his  power  by 
waiving  it  to  defeat  the  lord  of  his  fine ;  for  if  he  neglect  to  come  in 
within  the  period  prescribed  by  the  custom  of  the  manor,  the  lord 
may  seize  the  lands  into  his  own  hands  until  the  heir  requires  to  be 
admitted  (;) ;  or  in  case  of  infancy,  or  coverture,  or  lunacy,  the  lord 
may  either  seize  quousque^  or  recover  the  fine  under  the  provisions  of 
the  statute  of  1  WiU.  IV.  c.  65  (A). 

And  the  heir  could  not  compel  the  lord  or  steward  to  accept  a  sur« 
lender,  except  on  satisfying  the  lord  the  customary  fine  (2)« 

No  fine  can  be  due  from  the  guardian  of  an  infitnt,  as  it  is  the 
infimt  and  not  the  guardian  that  is  to  be  admitted  (m). 


{/)  AUen  9.  Abraham,  2  BulsU  82; 
Hoptonv.  Higgins,  Toth.  167;  Barraston 
%  Walsh,  ib. ;  and  see  Piocheon  v.  Keel- 
ing, 9  Car.  Toth.  Ill  ;  Smith  v.  Sallett,  2 
a.  Rep.  76. 

ig)  Trotter  «  Blake,  2  Mod.  231 ;  Lex 
Cu9t  159,  160.  And  see  Lord  Gerard's 
caK,  13  Jac  Godb.  265,  which  is  thus 

■ 

reported:  **It  was  holden  in  the  chan- 
ceiy  in  the  Lord  Gerard's  case  against  his 
copyholds  [copyholders]  of  Audley,  in  the 
county  of  Stafford,  that,  where  by  ancient 
rolls  of  court  it  appeareth  that  the  fines  of 
the  copyholds  had  been  uncertain  from 
the  time  of  King  Hen.  the  III.  to  the  19th 
of  Hen.  the  YI.,  and  from  thence  to  thii 
^J  had  been  certain,  except  twenty  or 
^Alrfjf:  diat  these  few  ancient  rolls  did 
destroy  the  custom  for  certainty  of  fine. 
But  if  from  19  Hen.  YI.  all  are  certain  ex- 
cept a  few,  and  so  [no]  incertain  rolls  be- 
fore, the  few  shall  be  intended  to  have  es- 
8. 


caped,  and  should  not  destroy  the  custom 
for  certain  fines." 

(A)  Titus  V.  Perkins,  ubi  supra. 

(j)  North  V.  Earl  and  Countess  of  Straf- 
ford, 8  P.  W.  1(1.  But  such  a  custom  is 
not  binding  on  infants,  &c. ;  ante,  pp.  19, 
195. 

(j)  Earl  of  Salisbury's  case,  1  Lev.  68; 
S.  C.  1  Keb.  287;  Clayton  o.  Cookea,  2 
Atk.  449;  ante,  p.  192. 

(k)  Ante,  p.  197.  When  the  lord  pro- 
ceeds in  the  first  instance  to  enter  and 
seize  quousque,  and  does  not  proceed  on 
the  1  Will  4,  c.  Qb^  if  the  seizure  be 
answered,  he  may  still  recover  on  his  right 
of  entry  and  seizure  quousque  until  the 
fine  is  satisfied,  and  such  right  is  not 
afibcted  by  the  9th  section  of  the  act  Doe 
V.  Muscott,  12  Mees.  &  W.  (Ex.)  882. 

(0  Ante,  p.  197. 

(m)  Ante,  p.  197* 
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We  have  seen  that  it  is  not  in  the  power  of  the  lord  to  compel  a 
surrenderee  to  come  in  and  be  admitted,  except  indeed  bj  special 
custom ;  so  that  when  no  such  custom  exists,  the  lord  cannot  have  a 
fine  of  a  surrenderee,  if  he  will  dispense  with  admission ;  and  although 
it  may  be  contended,  that  as  the  lord  may  be  compelled  to  admit  a 
surrenderee,  so  he  ought  in  his  turn  to  have  the  power  of  enforcing 
the  surrender,  for  the  purpose  of  receiving  the  fine  of  admission,  yet 
it  is  to  l)e  recollected  that  the  tenancy  continues  fiill  by  the  surren- 
deror; so  that  if  he  die,  his  heir  must  be  admitted  and  pay  a  fine, 
or  the  lord  might  seize  quousque  after  three  proclamations,  or  upon 
the  neglect  of  the  heir  to  take  admission  after  due  notice  served  upon 
him  (n).  If  the  surrenderee  of  a  remainder-man  die  in  the  lifetime 
of  the  tenant  for  life,  the  heir  of  the  surrenderee  is  entitled  to  be  ad- 
mitted on  payment  of  a  single  fine  (o). 

And  for  this  reason  the  author  is  induced  to  suppose  that,  on  the 
death  of  the  surrenderee  before  admission,  the  lord  must  admit  his 
heir  on  payment  of  a  single  fine  only.  The  contrary  was  stated 
arguendo  in  the  King  v.  Coggan  (/>),  on  a  motion  for  a  mandamus  to 
compel  the  lord  to  admit  the  heir  of  a  surrenderee,  but  the  court 
appear  to  have  entertained  a  diiBTerent  opinion,  or  at  least  must  have 
doubted  on  the  point,  the  rule  for  a  mandamus  being  made  absolute 
upon  the  heir's  undertaking  to  pay  such  fine  orfine$  as  should  be  due 
to  the  lord. 

But  if  the  heir  of  a  copyholder  die  before  admission,  the  author 
apprehends  that  his  heir  or  devisee  could  not  compel  admission,  ex- 
cept on  payment  of  a  double  fine  (g). 

If  the  surrenderee  is  compellable  by  custom  to  be  admitted,  he 
must  pay  a  fine  on  his  admission  (r) ;  and  when  a  person  is  desirous 
of  being  admitted  imder  a  forfeited  condition,  as  in  the  case  of  a  con- 
ditional surrender  by  way  of  mortgage,  where  the  money  is  not  paid 
at  the  appointed  time,  a  fine  will  accrue  to  the  lord  on  such  admis- 
sion, and  also  on  the  re-admission  c^the  surrenderor  (s). 

And  if  by  the  custom  of  the  manor  the  copyhold  lands  are  ex- 


(fi)  Ante,  pp.  193, 194. 

(o)  Garland  «.  Alston,  S  H.  &  N.  890 ; 
4  Jur.  (N.  S.)  649. 

{p)  6  East,  4S1 ;  S.  a  2  Smith's  Rep. 
418. 

{q)  See  1  Anst.  18,  in  Morse  v.  Faulk- 
ner and  others. 

Copyholds  were  surrendered  to  F.  and  D. 
in  fee,  upon  the  trusts  of  an  indenture  re- 
ferred  to,  and  they  were  admitted.  After- 
wards D.  surrendered  to  the  use  of  F.  and 
A,  on  the  trusts  of  the  indenture,  and  they 


were  admitted.  F,  survived  A.,  and  died, 
leaving  R.  his  customary  heir,  and  he  died 
without  having  been  admitted,  leaving  de- 
vised trust  estates  to  F.  F.,  his  heir,  who 
was  admitted :  —the  lord  was  held  entided 
to  a  douhle  fine,  one  in  respect  of  the  ad- 
mittance of  IL,  and  the  other  in  respect  of 
the  admittance  of  F.  F.  Londeshorough  v. 
Foster,  9  Jur.  (N.  S.)  1178. 

(r)  Fawcett  v.  Lowther,  2  Yes.  302. 

{$)  Ante,  pp.  129,  180. 
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tendible,  the  lord  will  be  entitled  to  a  fine  upon  the  admission  of  the 
extendor  (<). 

The  steward's  acceptance  of  a  surrender  from  an  unadmitted  sur- 
renderee does  not  amount  to  an  implied  admittance^  so  that  it  cannot 
entitle  the  lord  to  a  fine  (u) ;  but  it  is  supposed  that  the  lord's 
acceptance  of  the  surrender  would  amount  to  an  admittance^  and  if 
so  a  fine  would  become  payable  (x). 

As  the  admittance  of  the  tenant  for  life  or  years  is  the  admittance 
of  all  in  remainder^  the  limitations  forming  together  only  one  estate  (y), 
but  one  fine  can  be  due,  except  by  special  custom  (z). 

And  the  fine  on  admission  to  an  estate  in  remainder  is  usually  one 
half(a). 

In  the  case  of  Barries  &  Corke  (b)y  although  the  remainder-man 
was  admitted^  at  his  own  desire,  after  the  death  of  his  &ther  and 
mother,  who  were  tenants  for  life,  yet  as  no  special  custom  was  shown 
entitling  the  lord  to  a  fine  fix)m  remainder-men,  the  court  held  that 
no  fine  became  payable  on  such  admission,  so  that,  strictly  speaking, 
it  is  not  true  that  a  fine  is  due  as  of  course  upon  every  admittance*. 

And  when  the  particular  tenant  and  the  remainder-man  join  in  a 
surrender,  as  their  interests  form  but  one  estate,  one  fine  only,  is  due 
fixnn  the  surrenderee  (c). 

The  lord  may  assess  the  fine  on  the  tenant  of  the  particular  estate, 
or  he  may  apportion  it  between  him  and  the  remainder-man  {d). 

(0  CaCop.  8.  56,  Tr.  128 ;  1  New  Abr.  (z)  Brown's  case.  4  Co.  22  b  ;  Doe  d, 

479.    Under  the  1 1th  section  of  1&2  Vict  Whitbread  v.  Jenney,  5  East,  581;  ante, 

c.  110,  Mesne  Process  Act,  the  entirety  of  p.  202. 

e$pifhoU  and  customary  lands  is  to  be  de-  (a)  I  Watk.  on  Cop.  374. 

liTered  to  the  creditor  by  the  sheriff,  upon  (^)  3  Lev.  309. 

the  issuing  of  a  writ  uf  elegit :  and  the  pro>  (c)  Co.   Cop.  s.    66,    Tr.    180;  Kitch. 

▼isionthat  the  extendor  shall  make,  per-  242;  Attree  o.  Scutt,  6  East,  484;  S.  C. 

Ions  and  render  to  the  lord  all  such  pay-  2  Smith,  449 ;  Gilb.  Ten.  416,  N.  77 ;  6 

ments  and  services  as  the  debtor  would  have  Vin.  Cop.  ( X.  b)  pi.  3,  13. 

been  bound  to  make,  perform  and  render,  (d)  Mr.  Watkins  seemed  to  think  that 

in  case  the  execution  had  not  issued,  together  if  a  tenant  for  life  paid  the  whole  fine,  he 

with  the  lord's  acceptance  of  the  custom-  would  have  a  lien  on  the  lands  for  a  cod« 

ary  rents   and  services,  would '  probably  tribution  from  those  in  remainder;  refer- 

be  deemed  an  implied   admittance,    and  ring  to  the  principle  of  fines  on  renewal 

consequently  entitle  the  lord  to  a  fine;  but  of  leases,  and  citing  Adderley  S^  Clavering, 

it  may  be  doubtful  whether  the  extendor  2  Bro.  C.  C.  659  ;  Stone  f  Theed,  ib.  248. 

would  by  such  admittance  acquire  a  per-  See  1  Watk.  on  Cop.  31 1,  n.,  2nd  ed. ;  and 

foot  legal  customary  interest  see  Nightingale  4  Lawson,  1  Bro.  C.  C. 

(■)  Ante,  pp.  117,  210,  211.  443,  Belt's  ed. 

(x)  Ante,  p.  211.  The  rule  now  is  that  a  tenant  for  life 

iff)  Ante,  p.  202 ;  Kitch.  240^  241.  It  shall  contribute  to  a  renewal  fine,  in  pro- 
is  a  question  whether  on  such  an  admit-  portion  only  to  the  interest  actually  de- 
tance  the  rule  as  to  two  years'  value  is  not  rived  by  him  ;  see  Pickering  o.  Vowles, 
to  be  relaxed,  as  in  the  case  of  joint  tenants;  1  Bro.  C.  C.  199,  n.  4,  Belt's  ed.,  cites 
snd  if  so,  the  author  thinks  the  lord  would  Nightingale  ^  Lawson,  Stone  Jf-  Theed, 
be  compellable  to  apportion  the  fine.  sup.;   White  «.  White,  9  Ves.  554,  &c. ; 
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In  Lord  Kensington  v.  Mansjield{e)f  Lord  Eldon  said  that  when 
tenant  for  life  comes  on  behalf  of  himself  and  all  in  remainder,  if  the 
lord  does  not  take  the  fine  he  cannot  afterwards  insist  on  it  from  those 
in  remainder,  but  he  may  apportion  it.  It  appears,  however,  that  the 
person  in  remainder  is  not  compellable  to  pay  his  proportion  of  the 
fine  until  his  estate  comes  into  possession  (/)• 

And  where  hj  the  custom  a  remainder-man  must  be  admitted  and 
pay  a  fine  (^),  the  fine  is  not  payable  until  the  death  of  the  tenant  for 
life  (A). 

Very  clear  evidence  is  requisite  to  establish  the  lord's  right  to  a 
full  fine  firom  a  remainder-man,  and  the  courts  lean  to  the  presump- 
tion that  a  fine  paid  by  a  remainder-man  upon  his  admission,  was  an 
apportionment  only  of  the  full  fine  assessed  on  the  admission  of  the 
tenant  for  life.  This  is  deducible  from  the  case  of  the  Dean  and 
Chapter  of  Ely  v.  Caldecott  (t),  which  was  an  action  of  assumpsit  for 
recovering  the  amoimt  of  certain  fines  alleged  to  be  due  from  the 
defendant,  upon  his  admission  to  copyholds  within  the  manor  of 
Lakenheath,  in  Suffolk.  At  the  trial  a  verdict  was  taken  for  the  < 
plaintiffs,  damages  182/.,  subject  to  the  opinion  of  the  court  on  a  case 
which  was  in  substance  as  follows :  The  father  of  the  defendant  was 
admitted  under  the  will  of  /.  B.  as  tenant  for  life,  and  paid  a  full 
fine.     By  that  will  the  copyholds  were  devised  to  the  defendant  in 


Allan  4*  Backhouse,  2  Ves.  &  Bea.  65; 
and  Lord  Montford  o.  Lord  Cadogan,  17 
Ves.  485  ;  Postlethwaite  v.  Lewthwaite,  8 
Jur.  (N.  S.)  791. 

It  has  been  decided  that  a  person  having 
a  rent-charge  out  of  a  copyhold  estate  is 
not  contributory  to  the  fine;  Maxwell  «. 
Ashe,  fully  stated  by  Sir  William  Grant, 
M.  R.,  in  Moody  v.  Matthews,  7  Ves.  184 ; 
and  cited  in  Nightingale  o.  Lawson,  sup. 

(«)  13  Ves.  246 ;  but  see  ib.  252,  where 
Lord  Erskine  is  reported  to  have  intimated 
during  the  argument  that  the  effect  of  re- 
mitting the  fine  upon  the  admission  of  the 
tenant  for  life  could  not  be  that  the  re- 
mainder-men were  discharged.  See  also 
ib.  253,  254,  where  Lord  Erskine  said  that 
there  had  been  a  difference  of  opinion 
among  the  judges  whether  the  lord  might 
not  make  separate  assessments.  The  au- 
thor apprehends  that  he  might  See  per 
Lord  Hale  in  Batmore  (or  Blackbume)  n. 
Graves,  1  Vent.  260;  1  Mod.  120;  post, 
280;  Tide  also  1  Burr.  212,  218. 

(/)  1  Vent.  260,  in  Batmore  3r  Graves, 
1   Burr.  212;    Gilb.   Ten.   163;    Bull  «. 


Birkbeck,  2  Yo.  &  Coll.  447. 

(g)  Fitch  4  Hockley,  4  Co.  23  a ;  Kitcfa. 
241;  Mo.  465,  in  Tipping  ^  Buoning; 
Doe  ^  Jenney,  5  East,  631 ;  ante,  p.  202. 

(h)  I  Bac.  Abr.  735 ;  ante,  n.  (/}.  Where 
there  is  a  custom  for  a  remainder-man  to  be 
admitted  and  fine,  and  he  is  desirous  of 
surrendering  the  remainder  during  the  life 
of  tenant  for  life,  he  must  be  admitted  pre- 
viously to  so  surrendering,  and  pay  the 
customary  fine,  and  cannot  claim  to  be  ad- 
mitted to  a  pari  only  of  the  copyhold  tene- 
ment, and  to  pay  a  part  only  of  the  fine, 
but  must  be  admitted  to  the  entirety,  and 
pay  the  whole  of  the  fine  payable  by  a  re- 
mainder-man. Evelyn  v.  Worsfold,  Q.  B. 
Dec.  1849. 

(t)  8  Bing.  439.  A  question  was  also 
raised  in  this  case  as  to  the  necessity  of 
estimating  the  annual  value  of  the  land* 
subject  to  a  deduction  of  the  local  drain- 
age or  fen  rate.  The  court  gave  no  opi- 
nion on  that  point,  but  evidently  inclined 
to  think  that  it  ought  to  be  deducted,  and 
that  it  was  distingruishable  from  the  land- 
tax. 
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fee  in  remainder,  expectant  on  the  decease  of  his  father.  After  the 
death  of  the  &>ther^  the  defendant  was  admitted  in  fee.  The  steward 
was  called  at  the  trial,  and  garve  evidence  in  favor  of  a  custom  for  a 
tenant  in  remainder  to  pay  a  full  fine  upon  his  admission  on  the  death 
of  the  tenant  for  life,  but  it  appeared  that  with  the  exception  of  two 
instances  of  recent  admissions  of  tenants  in  remainder  aftier  the  death 
of  the  respective  tenants  for  life,  his  knowledge  of  the  &ct  was  de- 
rived fiom  the  entries  in  the  court  rolls ;  and  there  was  no  evidence 
of  reputation  or  declaration  bj  deceased  tenants  of  the  manor  as  to 
any  such  custom.  It  was  agreed  at  the  trial  that  the  court  should  be 
at  liberty  to  draw  any  conclusion  of  fact  as  to  the  existence  or  non- 
existence of  any  special  custom  within  the  manor,  and  of  the  extent 
of  sach  special  custom,  as  they  might  think  the  jury  ought  to  have 
drawn. 

On  the  part  of  the  plaintifis  it  was  argued,  that  although  by  the 
general  rule  of  law  the  admittance  of  tenant  for  life  is  the  admittance 
of  him  in  remainder,  yet  by  special  custom  a  full  fine  may  be  claimed 
for  the  admission  of  a  remainder-man,  and  that  there  was  sufficient 
evidence  in  the  particular  case  to  show  the  existence  of  such  a  custom : 
and  also  that  the  numerous  entries  of  admissions  of  remainder-men 
established  the  custom,  a  fine  being  the  consequence  of  an  admit- 
tance (k) :  and  that  even  a  single  instance  was  sufficient  to  prove 
the  existence  of  a  custom  (/)• 

On  behalf  of  the  defendant  it  was  contended  that  the  plaintiffs 
were  bound  to  prove  a  special  custom  by  very  conclusive  evidence, 
and  that  the  evidence  adduced  was  equivocal,  and  not  sufficient  to 
establish  the  custom ;  and  Barnes  v.  Corke(m)  was  cited  as  an  autho- 
rity that  a  fine  is  not  necessarily  payable  on  every  admittance. 

Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  observed 
that  it  was  conceded  on  the  part  of  the  plaintiff  that  unless  they 
were  entitled  to  claim  a  full  fine  on  the  admittance  of  the  defendant, 
they  could  not  succeed :  that  the  question  was  whether  they  had 
affirmatively  established  that  point,  in  order  to  do  which  it  was  neces- 
sary that  they  should  show  a  special  custom  for  that  purpose :  that 
in  Barnes  v.  Ccrke  it  is  laid  down,  on  argument  by  the  two  judges 
in  court,  *^  that  no  fine  was  due  on  the  admittance  of  a  remainder- 
man, afler  admittance  and  payment  of  a  fine  by  the  tenant  for  life, 
unless  there  be  a  special  custom  for  it,  but  that  the  admittance  to  the 
particular  estate  was  an  admittance  to  the  remainder;  and  that  which 
was  said  in  4  Bep.22  b,  'that  it  should  not   be  to  the  prejudice  of 

{k)  Rex  «.  Hendon,  2  T.  R.  484 ;  Gra-  (/)  Doe  Sf  Mafon.  8  Wils.  63 ;  Roe  d, 

bam  0.  Sime,  1  Eaat,  681 ;  Hobartv.  Ham-      Bennett  v.  Jeffery,  2  Mau.  &  Selw.  92. 
mood,  4  Co.  28  a.  («)  8  Ley.  808. 
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the  lord  in  respect  of  his  fine'  (n),  was  to  be  intended  where  a  fine 
is  due  hj  custom  for  an  admittance  of  the  remainder-man ;  but  that 
without  a  special  custom  none  is  due."  >  Indeed  that  in  referring  to 
4  Rep.  22  b,  it  appeared  to  have  been  so  laid  down  in  terms  by  Lord 
Coke ;  for  he  said  that  ^^  the  admittance  of  the  tenant  for  life  is  the 
admittance  of  him  in  remainder  to  vest  the  estate  in  him^  but  should 
not  bar  the  lord  of  his  fine,  which  he  ought  to  have  hy  the  custom'^  (o) : 
(see  also  23  a) :  and  that  he  put  the  tenant  in  remainder  in  such  a 
case  upon  the  same  footing  as  the  heir,  who,  though  he  is  in  by  the 
admittance  of  his  ancestor,  may  nevertheless  be  compelled  to  oome 
in  and  be  admitted,  in  order  that  the  lord  may  have  his  fine,  due  by 
the  custom  of  the  manor  upon  the  descent.  It  should  seem,  there- 
fore (added  the  Ch.  J.)  that  Lord  Coke  himself  puts  it  on  the  custom ; 
but  that,  in  Blackburne  v.  Graves^  it  was  very  distinctly  laid  down  by 
Lord  Hale,  who,  after  stating  that  he  did  not  see  any  inconvenience 
why  the  admittance  of  tenant  for  life  or  years  should  not  be  the  ad- 
mittance of  all  in  remainder,  for  fines  are  to  be  paid  notwithstanding 
by  the  particular  remainders,  adds  afterwards,  ^^  It  shall  not  pre- 
judice the  lord ;  for  if  a  fine  be  assessed  for  the  whole  estate,  there 
is  an  end  of  the  business ;  but  if  a  fine  be  assessed  only  for  a  par- 
ticular estate,  the  lord  ought  to  have  another  (p).*'  That  the  law  as 
thus  laid  down  by  Lord  Hale  appeared  to  the  court  to  explain  and 
reconcile  all  the  dicta  on  this  subject,  by  distinguishing  between  those 
where  the  judges  in  speaking  of  aj^ne,  must  be  understood  as  mean- 
ing a  ftdl  fine ;  and  others  where,  in  u^ng  the  same  expression,  they 
only  mean  an  apportioned  part  of  the  ftdl  fine.  That  it  explained 
also  all  the  instances  of  admittances,  with  the  exception  of  one,  which 
were  to  be  found  in  the  statement  of  the  particular  case. 

The  above  authorities  for  the  legal  principle,  that  without  a  special 
custom  for  it,  the  remainder-man  is  not  liable  on  the  death  of  the 
tenant  for  life  to  pay  a  fine,  were  confirmed  in  the  case  of  Phypers 
V.  Ebum  (y),  where  a  copyholder  in  fee  surrendered  to  the  use  of 


(n)  See  S  Barn.  &  Aid.  468,  in  Doe  d. 
Spencer  v.  Clark. 

(o)  Ante,  p.  202.  But  Coke,  in  his  Copy- 
holder (sect.  66),  says,  **  If  a  copyhold  be 
surrendered  for  life,  the  remainder  to  a 
stranger,  though  the  admittance  of  tenant 
for  life  be  sufficient  to  invest  the  estate  in 
him  in  the  remainder,  yet  upon  the  death 
of  tenant  for  life,  he  in  the  remainder  shall 
be  admitted  and  pay  a  fine." 

(p)  See  1  Mod.  120;  Blackburne  ^ 
Graves  (or  Blackborn  8;  Greaves,  or  Bau 
more  v.  Graves),  is  also  reported  in  2  Lev, 


107 ;  1  Vent.  260;  ante,  p.  178,  n.  (6). 

{q)  3  Bing.  N.  C.  250;  3  Sc.  634.  Copy- 
hold property  had  been  devised  to  H,  K. 
and  his  wife  for  their  lives  and  the  life  of 
the  survivor,  with  remainder  to  S,  K.  for 
life,  with  remainder  to  the  defendant  in  fee, 
and  by  the  custom  of  the  manor  a  fine  was 
due  on  the  admission  of  a  remainder-man, 
whether  admitted  at  the  same  time  as  the 
tenant  of  the  particular  estate  or  during  the 
continuance  of  such  estate,  and  the  pre- 
mises being  of  the  annual  value  of  20L,the 
fines  were  assessed  as  follows,  namely:— 
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himself  for  life  with  remainder  oyer,  and  on  being  admitted  to  such 
life  estate,  paid  a  nominal  fine  of  one  shilling  only  ;  and  on  the  death 
of  the  tenant  for  life,  the  lord  seized  quousque  ;  and  the  question  was 
whether  the  steward's  warrant  of  seizure  was  valid :  the  Court  of 
C.  B.  held  that  it  was  bad,  no  custom  having  been  proved  for  the 
lord  to  have  a  fine  of  remainder-men :  but  the  observations  of  the 
court  in  that  case  were  also  confirmatory  of  the  decision  in  Doe  d. 
Wkitbread  v.  Jenney^  5  East,  531,  that  a  custom  for  tenants  in  re- 
mainder to  come  in  and  be  admitted  and  pay  a  fine,  is  good. 

As  it  would  seem  that  the  lord  cannot  remit  the  fine  to  a  tenant 
for  life,  and  charge  it  on  the  remainder-man,  the  lord  or  steward 
flbould  always  demand  a  fine  on  the  re-admission  of  a  person  who 
settles  bis  copyhold,  taking  back  a  life  interest  or  other  particular 
estate. 

It  would  certainly  appear  that  a  fine  is  due  in  such  a  case,  if  the 
copyholder  should  claim  to  be  admitted ;  but  the  lord  could  not  compel 
admission  except  by  special  custom ;  yet,  on  the  death  of  the  surren- 
deror, he  might  seize  qtumsque,  if  neither  the  heir  nor  the  remainder- 
man came  in  to  be  admitted  afler  being  duly  summoned,  or  afler  three 
proclamations  (r). 

And  if  a  copyholder  in  fee  surrender  to  the  use  of  A.  for  life  or  for 
a  term  of  years,  without  any  further  limitation,  or  limiting  the  rever- 
sion in  fee  to  himself,  the  lord  is  to  have  a  fine  of  ^.  upon  his  admis- 
sion ;  but  as  the  surrenderor  is  already  admitted,  being  in  of  his 
former  seisin  as  to  so  much  of  his  interest  as  is  not  parted  with  by 
the  surrender,  or  as  to  the  reversion,  if  the  whole  interest  be  surren- 
dered, no  fine  will  be  due  from  him  on  the  determination  of  the  par- 
ticular estate  (s). 

But  the  heir  or  surrenderee  of  a  reversioner  or  remainder-man,  as 
well  as  the  surrenderee  of  the  particular  tenant,  must  be  admitted 


60L  for  the  estate  of  H.  K.  and  his  wife, 
(iOL  being  two  years'  valae  for  the  interest 
of  the  husband,  and  20i.  a  half  fine  for  the 
interest  of  the  wife,  treating  her  admission 
as  the  admission  of  one  next  in  remainder), 
lOL  for  the  interest  of  S.  K.,  and  51,  for  the 
interest  of  the  defendant ;  it  was  held  that 
the  principle  upon  which  the  fines  were 
assessed  was  a  reasonable  one,  and  that  in 
assessing  the  value,  allowance  should  be 
made  for  the  expense  of  repairs.  Richard- 
son 9.  Kensit,  6  Scott  (N.  S.)  419. 

Where  an  admission  fine  bad  been  pM 
by  a  person  entitled  to  the  fee,  subject  to 
an  executory  demise  over,  which  took  effect, 
and  there  was  a  custom  for  devisees  in  re- 
mainder to  be  admitted  and  pay  a  full  fine, 


the  lord  was  held  to  be  entitled  to  a  fine 
from  the  executory  devisee.  Randfield  v, 
Randfield,  1  Drew.  &  Sm.  810;  6  Jur. 
(N.S.)1090;  Sib.  161. 

(r)  See  the  report  of  Roe  d,  Noden  v. 
Griffiths,  or  Griffits,  in  Sir  W.  Bl.  and  4 
Burr. ;  and  see  1  Watk.  on  Cop.  288,  &c. ; 
ante,  p.  203. 

(t)  Ante,  p.  203 ;  Gilb.  Ten.  194.  But 
we  have  seen  that,  in  the  latter  case  here 
supposed,  the  ultimate  limitation  would 
create  an  estate  by  purchase,  ante,  p.  203, 
n.  (a),  so  that  a  fine  would  accrue  to  the 
lord  from  the  surrenderor,  if,  by  special 
custom,  the  admission  of  a  remainder-man 
could  be  compelled. 
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and  pay  a  fine  (t).  And  such  customary  heir  could  not  compel  the 
acceptance  of  a  surrender  by  the  lord  or  steward  until  payment  of  the 
fine  due  on  the  descent  (u).  So,  in  the  case  of  an  application  for  a 
mandamus,  it  was  decided  that  the  heir,  and,  a  forlioHy  his  surren- 
deree, could  not  compel  the  lord  or  steward  to  receiye  or  inrol  a  sur- 
render made  by  the  heir  of  his  revernonary  interest,  without  payment 
of  the  descent-fine  (x). 

If  a  tenant  in  tail  of  copyholds,  after  having  been  admitted  and 
paid  a  fine  to  the  lord,  suffered  a  recovery  by  plaint  in  the  nature  of 
a  writ  of  entry  en  le  post,  merely  for  the  purpose  of  acquiring  the  fee 
simple,  no  fiirther  fine  would  have  been  due  on  the  admittance  of  the 
tenant  in  tail  to  the  customary  f<K  simple  upon  the  surrender  of  the 
demandant ;  but  where  by  plaint  a  copyhold  was  recovered  upon  the 
accruer  of  a  new  title,  he  that  recovered  never  having  been  admitted 
or  paid  a  fine,  (as  if  a  copyholder  died  seised,  a  stranger  abated,  and 
the  heir  recovered  by  plaint  in  the  nature  of  an  assise  of  mart  dC an- 
cestor y)  there  a  fine  would  have  been  due  on  his  admission  (y). 

But  Mr.  Watkins  was  of  opinion  that  if  a  tenant  in  tail  of  copy- 
holds surrendered  to  a  stranger  to  make  him  tenant  to  the  plaint,  a  fine 
.  would  have  accrued  to  the  lord  on  the  admission  of  such  stranger  (z). 
Bed  qutBre,  as  the  admission  was  expressly  granted  by  the  lord  for  the 
purpose  of  the  contemplated  assurance  for  barring  the  estate  tail  (a) ; 
at  aJl>events  the  fine,  if  not  conventionally  waived  by  the  lord,  might 
have  been  saved  by  the  plaint  being  brought  immediately  against  the 
tenant  in  tail  or  tenant  for  life  (&)• 

As  a  copyholder  who  surrenders  to  another  on  a  condition  which 
is  performed  by  the  surrenderor  or  broken  by  the  surrenderee,  remains 
in  of  his  original  seisin  and  admission,  no  fine  can  accrue  on  the  per- 
formance or  breach  of  the  condition  (c). 

Jomx-TENANTS  we  have  seen  are  but  as  one  tenant  to  the  lord  ((f), 
consequently  but  one  fine  is  due  on  their  admission  {e\  or  on  the 
admission  of  their  surrenderee,  for  a  conveyance  by  joint-tenants 
operates  as  one  assurance  (/) ;  and  when  one  joint-tenant  dies  or 


(0  Ante,  p.  202  ;  1  Burr.  213. 

(«)  Feame,  Posth.  W.  105. 

{x)  The  Queen  o.  The  Lady  and  Steward 
of  the  Manor  of  DuUingham,  8  Adol.  &  £11. 
S58 ;  1  Per.  &  Dav.  172 ;  ante,  p.  202 ; 
poet,  tit "  Mandamus." 

(y)  Co.  Cop.  6.  56,  Tr.  129.  180,  181 ; 
and  see  4  Co.  27  b,  in  Taverner  4  Crom- 
•well. 

(s)  1  Cop.  805,  (n.  k),  2nd  ed. 

(a)  See  Kitch.  241. 


(6)  Plaints  for  barring  estates  tail  are 
abolished ;  vide  8  &  4  Will.  4,  c  27,  s.  86. 

(c)  Ante,  pp.  129, 180,  208 ;  Ritch.242 ; 
Gilb.  Ten.  181,276,277. 

{d)  Ante,  p.  208. 

(tf)  As  to  the  fine  payable  on  the  ad- 
mission of  several  persons  as  joint-tenants, 
see  ante,  p.  228,  also  p.  208,  n.  (  /). 

(/)  Co.  Cop.  s.  56,  Tr.  180;  Kitch. 
242 ;  Attree  v.  Scutt,  <S  East,  484  j  S.  C. 
2  Smith,  449. 
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releases  to  the  others,  as  no  new  admittance  is  necessary,  no  fine 
accrues  to  the  lord  (g). 

It  ireqnentlj  happens  that  the  fine  is  paid  by  one  joint-tenant  only, 
his  admission  being  the  admission  of  his  companions;  and  when  that 
is  the  case,  he  may  compel  the  others  to  a  contribution* 

CoPABCENEBS  are  but  as  one  heir  (A),  therefore  one  fine  only  is  due 
on  their  admission,  or  on  the  admittance  of  their  surrenderee  (t) ; 
and  as  it  would  seem  that  they  may  release  to  each  other  (A),  no  fine 
would  be  due  on  the  acquisition  of  any  such  additional  portion. 

But  if  one  joinUtenant  or '  one  coparcener  should  surrender  to  the 
others,  admittance  to  the  share  so  ^surrendered  would  seem  to  be 
necessary,  and  a  fine  would  therefore  accrue  to  the  lord  (/). 

On  the  admission  of  coparceners  the  fine  is  generally  paid  in  equal 
proportions ;  but  should  the  fine  be  wholly  paid  by  one  coparcener, 
she  may  compel  the  others  to  a  contribution,  as  in  the  case  of  joint- 
tenants. 

And  as  the  castomaiy  heir  or  heirs  of  each  coparcener  must  be 
admitted  (m),  the  lord  \&  of  course  entitled  to  fines  on  such  respective 
admissions. 

Tenants  in  Common  are  to  be  admitted  severally,  and  must  there- 
foie  pay  several  fines ;  and  as  there  is  no  survivorship  between  them, 
their  respective  heirs  must  also  be  admitted  and  pay  several  fines  (n). 
But  if  tenants  in  common  join  in  a  surrender  of  the  entirety  of  the 
copyhold  lands,  although  perhaps  such  surrender  would  operate  as  a 
conveyance  of  distinct  estates  by  each  (o),  yet  one  fine  only  would 
become  due  on  the  admission  of  the  surrenderee,  because  of  the  re- 
union of  the  several  undivided  shares.  This  was  the  opinion  of  Sir 
Edward  Coke  {p) ;  and  it  was  expressly  so  decided  by  the  Court  of 
Common  Pleas  in  the  case  of  Garland  v.  Jekyll(q),  and  by  the  Court 
of  Kmg's  Bench  in  the  case  o£  Holloway  v.  Berkeley  (r)y  overruling 
Lord  Ellenborough's  decision  in  Attree  v.  Scutt  («),  that  the  multi- 

{g)  Ante,  p.  203.  242 ;  Tide  cont  1  Watk.  on  Cop.  304. 

(A)  Ante,  p.  204.  (9)  2  Bing.  278 ;  ante,  p.  204 ;  post,  tit. 

(0  1  Watk.  on  Cop.  803  ;  Kitch.  242.  **  Heriots." 

{k)  Ante,  p.  204.  (r)  6  Bam.  &  Cress.  2;  S.  C.  9  Dow. 

(/)  lb.;  Kitcb.  168.  k,  Ry.  88;  ante,  p.  204;  post,  tit  '*  He- 

(si)  Ante,  p.  204.  riots." 

(s)  Ante,  p.  204 ;  and  see  4  Co.  28  a,  («)  6  East,  476 ;   S.  C.  2  Smith,  449. 

in  Hobart  ^  Hammond.  Although  on  a  devise  of  a  copyhold  to  five 

(9)  Perk.  s.  107 ;  6  East,  484,  in  Attree  as  tenants  in  common,  and  a  surrender  by 

4  Scutt;  but  see  cont.  Co.  Cop.  s.  56,  Tr.  them,  to  one,  there  will  be  a  reunion  of  the 

130.  shares,  yet  as  such  reunion  does  not  take 

(p)  Cop.  8.  56,  Tr.  130;  and  see  Kitcb.  place  until  the  admittance  of  the  surren- 
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plication  of  fines  and  services  should  continue^  notwithstanding  the 

reunion  of  the  undivided  shares  in  one  person. 

• 

Baron  and  Feme. — The  husband^  as  we  have  seen  {t),  becomes 
seised  of  the  copyholds  of  his  wife  in  her  right,  but  need  not  be  ad- 
mitted, consequently  the  lord  shall  not  have  a  fine  firom  him  (tc). 

If  the  customary  curtesy  or  dower  is  of  the  whole  of  the  copyhold, 
it  would  seem  that  the  estate  is  a  continuation  of  the  seisin  of  the 
deceased  wife  or  husband,  and  no  admission  therefore  necessary,  and 
in  that  case  no  fine  can  be  due ;  but  if  the  author  is  right  in  suppos- 
ing that  the  husband  surviving  the  wife,  or  the  wife  surviving  the 
husband,  unless  there  be  a  special  custom  to  the  contrary,  must  be 
admitted  when  the  curtesy  or  dower  is  of  a  portion  only  of  the  copy- 
holds (the  possession  or  seisin  of  the  deceased  being  interrupted 
by  the  right  of  entry  in  the  heir),  then  a  fine  will  accrue  to  the 
lord  (x). 

As  it  does  not  appear  to  be  necessary  that  the  husband  of  a  feme 
copyholder  for  years  should  be  admitted  on  her  death,  the  lord  is  not, 
in  that  event,  entitled  to  a  fine  (y). 

Executor  and  Administrator. — It  is  now  settled  that  an  exe- 
cutor or  administrator  of  a  copyholder  for '  years  must  be  admitted, 
and  consequently  he  must  pay  a  fine  {z). 

Power.— It  is  not  the  donee  of  a  power  of  sale  or  of  appointment 
as  to  copyhold  lands,  but  the  person  in  whose  &vor  the  power  is 
executed  that  is  to  be  admitted,  so  that  the  fine  is  due  in  all  cases 
from  the  appointee. 

If,  therefore,  a  copyholder  intend  that  his  estate  should  be  sold  at 
his  decease,  he  may  save  a  double  fine  by  giving  a  power  of  sale  to 
his  executors  (a),  instead  of  devising  the  copyhold  to  trustees  upon  the 
usual  trusts  for  that  purpose,  and  which  would  render  it  necessary  for 
the  trustees  to  be  admitted  (&) ;  but  if  no  person  should  claim  to  be 


deree,  five  fees  are  due  and  five  stamps 
necessary  in  respect  of  such  admittance. 
Re^na  v,  Eton  College,  8  Ad.  &  El.  (N. 
S.)  526. 

(O  Ante,  pp.  204,  205. 

(tt)  By  the  custom  of  Yetminster  prima 
in  Dorsetshire,  the  husband  shall  pay  a 
penny  to  the  steward.  Append,  to  2  Wat- 
kins  on  Cop.  2nd  ed.  p.  242. 

(x)  Ante,  p.  205;  and  see  Kitch.  21r2. 

{y)  Ante,  p.  207. 

(2)  Ante,  p.  207;  post,  tit.  "Occu- 
pancy," n.(/).    , 

(a)  Beal  o.  Shepherd,  Cro.  Jac.  19!)  5 
Holder  d,  Sulyard  v.  Preston,  2  Wils  400; 


and  see  Bright  v,  Hubbard,  Cro.  Eliz.  68; 
Godb.  46,  ca.  57 ;  Blatch  ^  Agnia  o.  Wilder, 
1  Atk.  420  i  White  ^  Vitty,  2  Russ.  496 ; 
ante,  pp.  166,  207.  In  Guiddy's  case  in 
Cane.  4  Jac.  Duke's  Char.  Uses  by  Bridg. 
135,  the  heir  was  decreed  to  surrender; 
the  power  of  tole,  however,  was  not  given 
in  that  case  to  a  particular  person,  but  to 
the  parson,  churchwarden,  and  four  honest 
men  of  the  parish  of  Allhallows. 

(b)  Whether  or  not  a  surrender  was  sup- 
plied by  the  now  repealed  act  of  55  Gea  Z» 
c.  192,  in  favor  of  such  a  power  (vide  ante, 
p.  159} ;  and  (n.  (/ )),  as  to  a  testamentary 
power  of  sale  of  copyholds. 
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admitted  under  an  exercise  of  the  power  of  sale,  the  lord,  after  three 
proclamations,  or  after  notice  served  upon  the  customary  heir,  may 
seize  guausque  (c) ;  otherwise  might  be  kept  for  an  indefinite  period 
without  a  tenant  to  perform  the  services,  and,  in  effect,  be  deprived 
of  his  fine,  especially  as  it  is  not  in  the  lord's  power  to  compel  a  sur^ 
renderee  (and  consequently  not  an  appointee)  to  come  in  and  be  ad- 
mitted, unless  indeed  by  special  custom. 

B-«\NKRUPT8. — It  has  been  shown  that  under  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.  c.  134),  s.  114,  power  was  given  to  the  court  to 
dispose  of  the  bankrupt's  interest  in  any  copyhold  or  customary  land, 
and  to  make  an  order  vesting  the  interest  in  such  person  as  the  court 
should  think  fit.  Section  210  of  the  Bankruptcy  Act,  1849  (12  &  13 
Vict.  c.  106)  as  to  the  payment  of  fines,  &c.  has  also  been  adverted 
to(rf). 

It  is  apprehended  that  in  the  event  of  the  bankrupt's  death,  and  of 
any  delay  in  a  sale,  or  in  the  admission  of  a  purchaser,  the  lord  might 
seize  quausquey  after  three  proclamations. 

Insolvent  Debtors. — We  have  seen .  that,  by  section  1  of  the 
Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  the  Insolvent  Court  was 
virtually  abolished,  and  that  the  Court  of  Bankruptcy  was  to  exer- 
cise all  the  powers  and  authorities  possessed  by  the  court  for  the 
relief  of  insolvent  debtors  in  England  (e). 

Occupancy. — We  have  seen  that  the  principle  of  general  occu- 
pancy is  not  applicable  to  copyhold  lands,  except  under  a  special 
custom  extending  it  to  them  (/) ;  but  it  is  right  to  notice  that  Sir 
Edward  Coke  saysC^r),  **  If  a  copyhold  be  granted  durante  vitd,  and 
the  grantee  dieth,  living  cestui  que  vie,  and  a  stranger  entereth  as  a 
general  occupant,  he  shall  be  admitted,  and  shall  pay  a  fine." 

As  there  may  be  a  special  occupancy  of  copyholds,  a  fine  is  due 
upon  the  admission  of  the  heir  or  other  person  taking  as  special  oc- 
cupant. So  if  a  copyhold  be  limited  to  A.  and  his  heirs^  during  the 
life  of  -B.,  the  lord  would  be  compellable  to  admit  the  heir  of  A . 
according  to  the  tenor  of  the  grant  or  surrender,  and  a  fine  would 
therefore  accrue  to  the  lord  on  such  admission  (A). 

(e)  Or,  as  for  a  forfeiture,  if  the  custom  {g)  Co.  Cop.  a.  56,  Tr.  128. 

be  BQcb;  ante,  pp.  20,  193,  194,  195  ;  and  (^>  Co.  Cop.   s.   56,   Tr.  128;   Doe  d, 

lee  1  Watk.  on  Cop.  294,  n.  («),  2nd  ed.  Lempriere  o.  Martin,  2  Sir  W.  Bi.  1148; 

Vide  also  1  Adol.  &  Ell.  296,  in  The  King  ante,  pp.  41,  42. 

V.  Lord  of  the  Manor  of  Oundle.  Gilbert,  C.  B.  (see  Ten.  827)  says,  *'  It 

{d)  Ante,  p.  208.  seems  he  (the  heir)  must  only  pay  a  pur- 

(e)  Ante,  p.  210.  chase  fine,  and  not  such  a  one  as  is  paid 

(/)  Ante,  p.  41.  upon  a  descent;  for  he  doth  not  take  by 
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Mr.  Watkins  was  of  opinion  that  the  fine  of  a  special  occupant 
should  be  proportioned  to  the  probable  duration  of  the  life  of  the 
cestui  que  me^  and  that  if  an  unreasonable  fine  were  imposed,  the 
court  would  equally  interpose  as  on  an  admission  upon  a  strict  de* 
scent  (i). 

No  fine  is  due  on  the  release  bj  a  rightful  tenant  to  the  tenant  bj 
wrong,  the  latter  having  already  been  admitted  and  paid  a  fine  (A). 

And  as  it  was  not  necessary  for  a  disseisee,  on  entry  or  recovery  by 
plaint,  to  be  admitted,  no  fine  accrued  to  the  lord  (Z). 

The  trustee,  and  not  the  cestui  que  trust,  is  the  person  to  be  ad- 
mitted the  lord's  tenant  (m);  therefore  no  fine  can  accrue  from  the 


descent,  but  by  special  occupancy." 

N.B.  Under  a  grant  of  copyholds  to  A.  B., 
his  executors  and  administrators,  for  the 
life  of  C.  D.,  the  executors  or  adminis- 
trators would  take  as  special  occupants, 
and  it  cannot  be  contended  that  they  would 
take  by  descent. 

And  the  author  apprehends  that  an  ex- 
ecutor or  administrator,  entitled  to  a  copy- 
hold pur  autre  vU,  under  the  6th  section 
of  1  Vict«  c.  26,  is  a  quoii  special  occupant, 
and  must  be  admitted  and  pay  a  fine  to  the 
lord. 

(t)  I  Watk.  on  Cop.  313 ;  Watk.  Gilb. 
Ten.  N.  171,  p.  476. 

(ft)  Ante,  pp.  131,  214;  Gilb.  Ten.  N. 
69,  p.  411. 

(0  Ante,  214 ;   Co.  Cop.  s.  56,  Tr.  129. 

As  to  the  necessity  of  entry  by  a  disseisee 
previous  to  his  surrendering  the  copyhold 
lands,  vide  ante,  p.  116 ;  and  see  Clerke  v. 
How,  1  Lord  Raym.  726,  ubi  sup. 

(f»)  And  the  trustee  shall  be  reimbursed 
the  fine  and  fees  out  of  the  profits  of  the 
estate;  Rivet's  case,  Mo*.  890;  1  Watk.  on 
Cop.  293,  n.  (•),  2nd  ed. 

Where  a  copyhold  estate  was  devised 
to  trustees,  upon  trust  for  the  testator's 
ion  for  life,  and  after  his  decease  upon 
trust  to  sell  and  divide  the  produce  among 
the  son's  children,  and  the  trustees  were 
admitted,  and  paid  the  fine  and  fees,  the 
fine  was  declared  to  be  a  charge  on  the 
copyhold  estate,  and  was  held  not  to  be 
included  within  the  description  of  the  costs 
of  executing  the  will.  Cole  v.  Jealous,  5 
Hare,  51.  As  to  the  costs  of  the  admit- 
tance of  devisees  of  trust  of  copyholds,  see 
a  note,  6  Jur.  (N.  S.)  Pt.  II.  207.  The 
fines  and  fees  payable  on  the  admittance 
of  new  trustees  must,  as  between  a  tenant 


for  life  and  the  persons  entitled  in  remain- 
der, be  borne  in  proportion  to  the  value 
of  their  respective  interests.  Carter  v. 
Sebright,  5  Jur.  (N.  S.)  259. 

An  equitable  tenant  for  life  was  volun- 
tarily admitted  on  behalf  of  himself  and  the 
cestui  que  trust  in  remainder,  and  paid  the 
full  fine.  On  the  death  of  J,,  in  whom  the 
legal  fee  was  vested,  B.,  his  customary 
heir,  not  having  been  admitted,  devised  his 
trust  estates  to  C,  who  was  admitted ;  and, 
under  these  circumstances,  the  lord  was  held 
entitled  to  a  double  fine  on  the  admittance 
of  C,  namely,  one  in  respect  of  the  admit- 
tance  of  B,,  and  the  other  in  respect  of  Cs 
admittance ;  and  the  lord  was  held  not  to 
be  estopped  of  his  claim,  on  the  ground  of 
the  property  being  held  in  trust,  and  his 
having  admitted  some  of  the  cestui  que 
trusts  on  payment  of  the  accustomed  fine. 
Lord  Londesborough  v.  Foster,  9  Jur. 
(N.  S.)  1173  ;  3  Best  &  Smith,  805. 

A  trustee  of  copyholds  devised  to  his 
widow,  who  disclaimed  ;  a  new  trustee  was 
appointed  in  testator's  place,  and  by  an 
order,  the  copyholds  were  vested  in  the 
new  trustee ;  and  the  opinion  of  the  M.  R. 
seems  to  have  been,  that  the  lords  were 
entitled  to  one  fine  only  on  the  admit- 
tance  of  one  trustee  in  substitution  of 
another.  Paterson  «.  Paterson,  12  Jur. 
(N.  S.)  408 ;  2  Law  Rep.  £q.  31. 

The  lord  is  not  entitled  to  any  fine  upon 
the  execution  of  a  conveyance  by  a  copy- 
holder to  a  railway  company  under  8  & 
9  Vict  c.  18,  B.  81,  nor  to  any  compensa- 
tion in  lieu  of  the  fine.  Ecclesiastical 
Commissioners  o.  London  and  South- 
western Railway  Company,  14  C.  B. 
743;  18  Jur.  911. 
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cestui  que  trusty  or  his  assignee  or  heir,  or  devisee  (n).  And  as  a  fine 
is  payable  bj  a  mortgagee  who  takes  admission,  and  by  his  heir  or 
devisee  (o),  so,  therefore,  where  a  mortgagee  has  been  admitted,  the 
lord  is  not  entitled  to  a  fine  firom  the  heir  of  the  mortgagor,  nor  firom 
the  assignee  or  devisee  of  the  equity  of  redemption  (p) ;  nor  from  the 
*  mortgagee  upon  a  release  to  him  of  the  equity  of  redemption  by  the 
mortgagor  (  q). 

It  belongs  of  common  right  to  the  lord  or  steward  to  assess  the 
fine  (r) ;  but  a  custom  that  a  copyholder  for  life  in  extremis  may  no- 
minate his  successor  to  have  the  copyhold,  paying  a  reasonable  fine 
to  be  agreed  upon  with  the  lord,  or,  if  that  fail,  to  be  assessed  by  the 
homage  ;  and  another  custom,  that  a  copyholder  for  life  may  nominate 
one  or  two  that  shall  have  the  copyhold  lands  after  his  death,  for  a 
fine  to  be  assessed  by  the  homage^  if  they  cannot  agree  with  the  lord, 
have  been  adjudged  to  be  good  customs  («). 

Where  a  person  has  several  copyhold  tenements  by  several  titles, 
the  lord  must  assess  and  demand  his  fines  severally ;  and  there  is  no 
distinction  in  this  respect  between  a  customary  heir  and  a  surrenderee ; 
nor  is  it  material,  for  this  purpose,  whether  the  admissions  be  con- 
tained in  one  or  several  copies  (0- 

The  lord  may  bring  his  action  for  the  aggregate  amount  of  the 
several  fines  assessed,  with  one  count  only  in  the  declaration,  stating 
that  the  sum  sought  to  be  recovered  is  compounded  of  several  distinct 
assessments ;  and,  supposing  the  defendant  to  rely  on  an  excess  in 
the  assessment  of  one  only  of  the  distinct  fines,  he  should  pay  into 


(s)  Ante,  pp.  148,  176;  Gilb.  Ten.  N. 
69,  pp.  410,  411  i  Trinity  College,  Cam- 
bridge 0.  Browne,  1  Vem.  441. 

(o)  See  Cro.  Jac.  403 ;  2  Pow.  on  Mortg. 
1068,  sect  5.. 

(ft)  Ante,  pp.  129,  148. 

{q)  Hull  V.  Sharbrook,  Cro.  Jac. 86 ;  ante, 
p.  130.  The  28tb  section  of  tbe  Succession 
DntyAct,  1853,  provideSy  that  if  a  succesftor, 
on  becoming  entitled  to  copyhold  property, 
shall  be  subject  to  any  fines  or  charges  in- 
cident to  the  tenure  thereof,  and  due  in 
respect  of  his  succession,  he  shall  have  a 
deduction  allowed  to  him  of  the  amount  of 
such  fines  or  charges  from  the  assessable 
value  of  his  interest  in  the  property. 

(r)  Lord  Northwick  v.  Stanway  (or  Stan- 
ton), 6  Jgast,  57;  2  Smith,  226,  per  Law- 
rence, Just. 

(«)  Yelmester  Custom's  case,  Noy,  2 
(cites  Powell  ^T  Pencock) ;  Crab  «.  Biles, 
ibL  3,  cites  H.  6  Jac.  C.  B.  13  Rot.  2613, 


Raubus  o.  Mason ;  and  see  1  Roll.  Rep. 
48 ;  1  Freem.  494,  ca.  669 ;  Ford  v.  Hos- 
kins,  Cro.  Jac.  368  ;  Freeman  v.  PhiUipps, 
4  Mau.  &  Selw.  486. 

(t)  Dalton  V.  Hamond,  Cro.  Eliz.  779 ; 
S.  C.  Mo.  622;  S.  C.  (Hobart  4-  Ham- 
mond), 4  Co.  28  a;  Taverner's  case,  ib. 
27  a;  Hitch  n.  Wallis,  cited  DougL729; 
Co.  Cop.  s.  56,  Tr.  130;  Gilb.  Ten.  218; 
Searle  if  Marsh,  cited  in  Everest  ^  Olyn, 
6  Taunt.  428;  and  see  Fisher  on  Cop. 
pp.  97,  120  ;  Grant  ^  Astle,  Dougl.  722  ; 
but  see  Whitfield  0.  Hunt,  cited  ib.  727,  n. 

A  surrender  by  a  copyholder  to  particular 
uses  under  which  bis  son  should  be  ad- 
mitted in  tail,  would  operate  as  a  severance 
of  the  estate  from  any  other  lands  left  to 
descend  to  such  son,  or  devised  to  him  by 
his  father,  so  as  to  entitle  the  lord  and 
steward  to  separate  fines  and  fees ;  Snagg 
5f  Fox,  Palm.  342. 
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court  the  amount  of  the  fines  admitted  to  be  reasonable,  and  plead 
the  general  issue  as  to  the  particular  fines  deemed  to  be  excessive. 

It  has  been  said  that  the  fine  may  not  only  be  assessed,  but  may 
be  made  payable  out  of  the  manor  (tc),  such  a  custom,  however,  ap- 
pears much  too  unreasonable  to  be  supported :  the  before  cited  case 
of  Yaxley  &  Rainer  is  the  only  authority  for  this  position,  and  it  is  to  * 
be  observed  that  the  fine  there  was  for  a  licence  to  alien  {x)y  and  that 
the  court  said  that  if  it  had  been  for  a  forfeiture,  it  might  have  been 
otherwise  (y). 

The  sum  assessed  as  the  fine  need  not  be  entered  on  the  court  rolls; 
but  a  demand  on  behalf  of  the  lord,  it  being  a  reasonable  and  l^al 
fine,  is  sufficient  (z). 

It  is,  however,  essential,  when  an  entry  is  made  of  the  amount  of 
the  fine  on  the  rolls  of  the  manor,  that  the  sum  actually  assessed 
should  appear  to  be  a  legal  and  proper  fine,  without  regard  to- any 
sum  to  be  remitted  by  the  lord  out  of  &vor ;  for  where  the  entry  in 
the  court  rolls  was  that  the  lord  had  assessed  a  fine  of  100/.,  but  out 
of  fiiivor  remitted  40/.,  which  had  reduced  the  fine  to  60/.,  and  the 
jury  finding  the  annual  value  of  the  premises  to  be  30/.,  gave  a  verdict 
for  the  plaintiff  for  60/.,  being  two  years'  annual  value ;  a  rule  ob- 
tained in  the  Court  of  Common  Pleas,  calling*  on  the  plaintifiTto  show 
cause  why  a  nonsuit  should  not  be  entered,  was  made  absolute,  the 
court  being  of  opinion  that  the  assessment  was  an  assessment  of  100/., 
and  that  the  latter  part  of  the  entry  was  nothing  more  than  a  remis- 
sion of  the  payment  of  part  of  that  assessment,  and  observing  that 
much  mischief  might  arise  to  copyholders,  if  similar  entries  were  per- 
mitted to  be  made  upon  the  court  rolls  of  manors  (a). 

If  the  fine  be  certain,  the  tenant  should  come  prepared  to  pay  it, 
but  the  lord  cannot  refiise  admittance  because  the  fine  is  not  tendered 
to  him,  even  when  the  fine  is  certain  in  amount  (&);  and  when  the 
fine  is  uncertain,  the  lord  must  allow  a  convenient  and  reasonable 
time  for  the  payment  of  it,  and  the  practice  is  to  fix  a  day  and  place 
for  such  payment  (c). 


(tt)  Yaxley  o.  Rainer,  1  Lord  Raym.  44; 
1  Watk.  on  Cop.  314. 

(«)  Ante,  p.  217. 

{y)  See  also  1  Watk.  on  Cop.  817,  318. 

(2)  Lord  Northwick  v,  Stanway,  6  East, 
56.  In  that  case  Grose,  J.,  said,  he  had 
known  instances  of  entries  not  stating  any 
particular  sum  assessed  for  a  fine,  but  only 
that  a  certain  sum  had  been  offered  as  a 
fine,  with  which  the  lord  was  content. 

(a)  Lord  Northwick  «..Stanway,  3  Bcs. 
&  Pul.  346. 


(6)  Fish  if  Rogers,  Tr.  4,  Jac.  B.  R. 
1  Roll.  Abr.  506  ( A.)  ;  6  Vin.  Cop.  (A.  c), 
pi.  1 ;  Hobart  v,  Hammond,  4  Co.  28  a : 
but  see  S.  C.  (called  Dal  ton  o.  Hamond), 
Cro.  Eliz.  779;  Mo.  623;  and  see  Skin. 
249.  Regina  v.  Lord  Wellesley,  2  El.  & 
B.  924. 

(e)  Gilb.  Ten.  219,  n.  (o);  WiUowes' 
case  (or  Stallon  e.  Brayde),  13  Co.  2 ;  Co. 
Lit.  60  a,  N.  (1);  Hobart  f  Hammond 
(or  Dalton  ^  Hamnnd),  ubi  sup. ;  Tit  its 
^Peikins,  Skin.  250. 
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In  some  manors  it  is  customary  not  to  take  the  fine  until  the  suc- 
ceeding general  court,  or  some  fixed  period  after  the  admission  ;  but 
the  author  apprehends  that  the  lord  or  steward  may  refuse  to  accept 
a  surrender  from  the  person  admitted  tenant,  or  to  admit  his  surren- 
deree upon  a  surrender  taken  by  one  or  more  tenants,  or  the  bailiff  or 
reeve  of  the  manor,  where  a  custom  of  that  nature  exist,  until  the 
fine  due  on  his  admission  be  paid. 

A  custom  not  to  pay  a  fine  till  of  fiill  age  has  been  held  to  be  a 
good  custom  {d) :  so  also  a  custom  for  the  lord  to  seize  until  the  fine 
be  paid  (^). 

Should  the  fine  be  unreasonable,  or  if  the  copyholder  has  good 
cause  for  thinking  it  to  be  so,  he  may  refuse  to  pay  it,  and  it  shall  be 
no  cause  of  forfeiture  (/) ;  but  it  is  proper  for  the  tenant  to  tender 
what  he  conceives  to  be  due :  and  it  was  held  in  the  case  of  Gardiner 
7.  Norman  {g\  that  the  fine  certain  due  by  the  custom  must,  in  order 
to  save  a  fi:>rfeiture  in  law,  be  tendered  at  the  day  appointed  by  the 
lord  for  the  payment  of  the  fine  assessed,  and  that  a  tender  made  at 
the  time  of  the  assessment  is  not  sufficient ;  sed  qtKtre  ?  For  although 
when  the  fine  is  manifestly  reasonable,  denial  of  payment  will  be  a 
canse  of  forfeiture  (A),  yet  it  has  been  held  that  the  lord  is  not  justi- 
fied in  entering  for  a  forfeiture,  if  he  has  not  demanded  the  fine  at 
the  time  it  was  due,  or  some  time  afler,  of  the  person  of  the  tenant  (t) ; 
but  the  demand  may  be  made  by  the  steward,  and  that  without  any 
express  authority  in  writing  (A) :  and  it  must  be  of  the  specific  sum 
and  not  of  any  larger  amount,  otherwise  the  lord  cannot  recover  at 
law  (Z).  But  if  the  lord  demand  more  than  he  is  entitled  to,  he  may 
re-assess  the  fine,  and  make  his  demand  de  novo  (m). 


(i)  Champion  ^  Atkinson,  S  Keb.  90 ; 
Lex  CusL  162. 

{*)  Cro.  Eliz.  S51,  in  Jackman  ^  Hod- 
desdon ;  Titus  ^  Perkins,  sup. 

(/)  See  Dal  ton  4*  Hamond  (or  Hobnrt 
i  Hammond),  and  WiUowes'  case,  (or 
Stallon  ^  Brayde),  sup. ;  Barnes  v.  Corke, 
8  Ley.  309 ;  Trotter  «.  Blake,  2  Mod.  229 ; 
Wheeler  v.  Honour,  Sir  T.  Raym.42,  (cites 
Pvker9.Cook,Sty.  241) ;  8.  C.  1  Keb.  154; 
1  Sid.  58.  In  Barnes  ^  Corke,  the  refusal 
was  on  the  grouAd  that  no  fine  was  due : 
and  in  Wheeler  2f  Honour,  the  defence  was 
rested  on  a  reasonable  doubt  as  to  the  fine 
being  certain  or  unetrtain.  The  fine  being 
unreasonable  in  amount  with  reference  to 
the  actual  annual  value  of  the  property, 
would  save  the  forfeiture,  for  it  is  only  in  a 
pbun  case  that  the  lord  can  enter  for  a  for- 
feiture ;  2  Mod.  281,  in  Trotter  f  Blake. 


(g)  Cro.  Jac.  617 ;  Skin.  250.  In  WiU 
lowes'  case,  sup.  (in  the  third  resolution), 
it  is  said,  '*  and  if  the  fine  which  the  lord 
or  his  steward  asaesseth  be  reasonable,  let 
the  copyholder  well  advise  himself  before 
he  deny  the  payment  of  it.'* 

{h)  Co.  Lit.  60  a,  n.  (1),  cites  Parker's 
case. 

(0  1  Roll.  Rep.  75;  Gilb.  Ten.  227; 
Denny  V.  Lemman,  Hob.  185;  Wheeler  ^ 
Honour,  ubi  sup. ;  Doe  d.  Twining  t>.  Mus- 
cott,  12  Mees.  &  Wels.  882. 

{k)  Trotter  f  Blake,  2  Mod.  229. 

(/)  Titus  f  Perkins,  Skin.  249.  A  fine 
cannot  be  recovered  unless  it  is  reasonably 
assessed,  and  demanded ;  Hay  ward  v.  Raw, 
6  Hurlst  &  Nor.  808. 

(m)  Skin.  249 ;  2  Dowl.  734,  n. ;  and  see 
6  Bast,  oe,  57  i  Wilson  ^  Hoare,  10  Adol. 
&  El.  241. 
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Whether  the  fine  be  reasonable  or  unreasonable  is  for  the  determi- 
nation of  a  jmy,  upon  the  evidence  to  be  submitted  on  the  part  both 
of  the  lord  and  tenant  (n),  aided  by  the  court  as  to  settled  rules  of 
law  (o) ;  and  the  jmy  are  not  bound  to  consider  the  rent  payable 
under  an  existing  lease  as  oonclusiYe  evidence  of  the  annual  value  (/i). 

In  a  case  of  assumpsit  (q)  for  a  fine  of  200/.  as  two  years'  value  of 
a  public-house  belonging  to  the  defendant,  and  which  he  had  let  by 
auction  for  a  term  of  eight  years  at  a  rent  of  II22.  a  year,  conflicting 
evidence  was  given  as  to  the  yearly  value,  and  the  witnesses  for  the 
defendant  said  that  unless  the  premises  were  occupied  as  a  public* 
house,  they  would  be  worth  much  less  than  100/.  a  year;  and  Lord 
Tenterden,  who  tried  the  case,  directed  the  jury  to  find  for  the 
plaintifi^  if  they  thought  the  fine  did  not  exceed  two  years'  improved 
value.  The  jury  however  found  for  the  defendant :  and  on  cause 
being  shown  against  a  rule  obtained  in  the  Court  of  Common  Pleas 
for  setting  aside  the  verdict,  on  the  ground  that  the  defendant,  after 
letting  the  premises  by  auction  for  112/.  a  year,  was  estopped  to  say 
they  were  not  worth  100/.  a  year,  the  court  discharged  the  rule, 
holding  that  the  reservation,  although  weighty  evidence  against  the 
defendant,  was  not  conclusive ;  and  that  the  effect  of  it  was  for  the 
consideration  of  *the  jury,  who  had  decided  that  the  property  was  not 
worth  100/.  a  year  (r). 

It  is  not  necessary,  however,  for  the  lord  to  aver  that  the  fine  is 
reasonable,  but  the  copyholder  must  show  the  unreasonableness  of 
it  (*). 

A  single  copyholder  cannot  obtain  relief  in  equity  against  an  un- 
reasonable fine ;  but,  in  order  to  avoid  a  multiplicity  of  suits,  several 
copyholders  may  join  in  a  bill  in  equity,  to  settle  a  general  fine  to  be 
J  paid  by  all  the  copyhold  tenants  of  the  manor  {t). 

'^^/^  ^^aA«»«f  The  fine  on  admission  is  recoverable  by  the  lord  or  his  executors 
j0AM^f  ^*^  ^°  ^^  action  of  debt,  or  on  a  general  indebitatus  assumpsit  (k)  ;  but 

(»)  See  Willowes*  case,  and  Dalton  «.  (t)  Middleton  v.  Jackson,    Popham  «. 

Hamond    (or  Hobart  4"  Hammond),  ubi  Lancaster, Cowper«.CIerk,ubi nip.;  Baker 

sop. ;  Cowper  v.  Clerk,  3  P.  W.  157 ;  Bell  v.  Rogers,  Sel.  Ca.  temp.  King,  74 ;  vide 

«.  Warden,  Willes,  204 ;  ante,  p.  224 ;  but  also   Mayor  of  York   v.  Pilkington   and 

see  Gary,  4,  38 ;  3  Anst  668.  others,  1  Atk.  282 ;    Brown  «.  Howard,  1 

(o)  Ante,  p.  23.  Eq.  Ca.  Abr.  163,  p).  4;  Disney  et  aL  «. 

(p)  Sir  W.  Halton,  Bart  o.  Hassel,  2  Str.  Robertson  et  ai.,  Bunb.  41 ;  and  see  Mea- 

1042 ;  ante,  p.  220.  dows  v.  Patheriek,  Fin.  R.  154 ;  Boaverie  «, 

(9)  Lord  Verulam  «.  Howard,  7  Bing.  Prentice,  1  Bro.  C.  C.  200. 
327.  («)  Shnttleworth  v.  Garnet,  Cardi.  92; 

(r )  In  that  case,  Tindat,  C.  J^  said.  <«  the  8.  C.  1  Show.  85 ;  S.  C.  3  Mod.  289  ;  S.  C. 

annual  value  means  the  fair  annual  average  8  Lev.  261 ;  S.  C.  Comb.  151 ;    Bellott  *. 

value  during  the  whole  period  over  which  Cartwright,  1  Lutw.  597 ;  Lex  Man.  1 17 ; 

the  fine  is  to  extend."  Wheeler  v.  Honour,  1  Sid.  58 ;  Evelyn  v. 

(t)  Denny  «.  Lemmac,  Hob.  135;  Lex  Chichester,  3  Burr.  1717;  Grant  «.  Asde, 

Cust  161.  2  Doug.  722;  Whitefield  9.  Hunt,  cited  ik 
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is  no  charge  on  the  lands  (:i:).  An  action  for  a  copyhold  fine  was  not 
within  the  Statute  of  Limitations,  21  Jac.  c.  16  (y);  but  by  sect.  3 
of  3  &  4  Will.  IV.  c.  42,  it  must  be  brought  within  six  years  after 
the  canse  of  action  accrues  (z). 

The  lord  is  not  required  to  identify  the  lands  in  an  action  for  the 
recovery  of  a  fine  (a).     Contra  in  an  action  of  debt  for  quit  rents  (6). 

In  Evelyn  v.  Chichester  (c)  it  was  held  by  the  Court  of  King's 
Bench,  that  the  executor  of  the  admitting  lord  might  bring  assumpsit 
against  a  copyholder  who  was  a  minor  at  the  time  the  fine  was 
assessed,  but  had  since  attained  his  fiill  age ;  and  Yates,  J.,  thought 
that  assumpsit  would  lie  if  the  defendant  was  still  an  infant,  though 
perhaps  debt  would  not  {d) ;  it  is  however  observable  that  the  in&nt 
was  admitted  in  person,  without  reference  to  the  then  stat.  of  9  Greo.  I., 
and  that  he  or  his  guardian  (assigned  by  the  court)  had  been  in  pos- 
sessbn  fi*om  the  time  of  admission  till  the  commencement  of  the 
action,  which  was  two  years  after  he  came  of  age. 

But  when  an  infant,  feme  covert,  or  lunatic,  is  admitted  imder  the 
Act  of  I  Will.  IV.  (e)y  the  lord  can  only  recover  the  fine  by  the 
methods  prescribed  by  that  statute. 

In  the  case  of  North  v.  Tlie  Earl  and  Countess  of  Strafford(f\ 
the  Conrt  of  Chancery  allowed  a  demurrer  to  a  bilL  in  equity  for  a 
fine  on  admission  and  arrears  of  quit  rents,  on  the  grounds  that  the 
fine,  if  an  admission  had  taken  place,  was  recoverable  by  debt  or 
assumpsit,  and  that  if  there  had  been  no  a;dmittance,  the  lord  had  his 
remedy  by  proclamations  and  seizure ;  and  that,  with  respect  to  the 
lents,  the  plaintiff  might  distrain  or  bring  debt  for  the  arrears  due  to 
him  as  executor,  and  might  distrain  for  the  arrears  of  rent  due  to  him 
as  lord  of  the  manor  :  but  unless  there  is  a  -demurrer,  the  court  will 
relieve  on  the  hearing  (g). 

In  terminating  the  present  inquiry,  the  author  proposes  to  make  a 


727,  n. ;  Duke  of  Devonshire  «.  Craddock, 
eited  ib.  728,  n. ;  Gilb.  Ten.  291 ;  6  Mod. 
129;  1  T.  R.  619 ;  Com.  Dig.  Cop.  (H.  6) ; 
and  gee  the  pleadings  in  Bellot  ^  Cart- 
vrighty  Lex  Man.  Append,  pi., 25. 

(«)  See  Hitcham  v.  Finch,  1  RolL  Abr. 
S74,  Chancerie  (P.) ;  1  Watk.  on  Cop.  321 . 

(y)  Hodgson  «.  Harris,  1  Lev.  273; 
S.a2Keb.536:  S.  C.2Saund.  64;  S.  C. 
1  Sid.  415;  ante,  p.  71.  But  the  payment 
would  have  been  presumed  after  the  lapse 
of  several  years. 

(«)  Ante,  pp.  66f  n.  {n\  71,  n.  (a). 

(a)  North  v.  Earl  and  Countess  of  Straf- 
ford, 3  P.  W.  161 ;  and  see  Holder  «.  Cham- 
bury,  ib.  256;  and  the  cases,  ib.  257,  n.  (2). 

8. 


(b)  North  V.  Earl  and  Countess  of  Straf- 
ford, sup. 

(c)  3  Burr.  1717. 

(d)  See  Borough's  case,  1  Lord  Raym. 
36. 

(e)  Ante,  pp.  196. 197, 225.  As  to  luna- 
tics, see  16  &  17  Vict.  c.  70,  s.  lOS  et  seq. 

(/)  3  P.  W.  151;  and  see  Bouverie  v. 
Prentice,  ubi  sup. ;  post,  tit.  '*  Rents." 

ig)  North  0.  Earl  and  Countess  of  Straf- 
ford, sup. ;  and  see  Duke  of  Leeds  «.  The 
Corporation  of  New  Radnor,  2  Bro.  C.  C. 
338,  5 IS,  Belt's  ed.  Equity  will  entertain 
a  bill  for  settling  a  general  fine,  ante,  p. 
240. 
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few  observations  on  the  subject  of  tenant  right  of  renewal  of  copy- 
holds for  lives. 

By  the  custom  of  many  manors^  copyholds  are  renewable  for  three 
lives  or  any  less  number,  and  in  some  for  three  lives  in  possession  and 
three  in  reversion  (A),  and  in  others  for  a  term  of  years  on  payment 
of  a  fine  certain  (i) ;  but  in  order  to  establish  a  tenant  right  of  renewal 
of  copyholds^  it  must  be  shown  that  the  fine  is  certain,  or  at  least 
relatively  certain,  as  a  year  or  half  a  year's  value  at  the  time  of  the 
grant  (k) ;  and  it  is  not  sufficient  to  prove  a  right  to  renew  on  pay- 
ment of  a  reasonable  fine,  as  any  uncertainty  n^atives  the  allegation 
of  compulsion  (/) ;  nor  can  the  presumption  of  the  duration  of  the 
estate  from  the  grant  itself  be  rebutted,  except  by  evidence  of  con- 
stant renewals  for  fines  certain. 

In  the  above  cited  case  of  the  Duke  of  Grafton  v.  Horton^  the 
plaintiff  in  the  suit  in  equity,  who  was  the  heir  of  the  last  of  three  lives 
named  in  a  grant  of  copyholds  held  of  the  manor  of  Potterspury  and 
More-end,  parcel  of  the  honour  of  Grafton,  alleged  a  custom  for  the 
heir  of  the  surviving  life  to  renew  on  payment  of  a  reasonable  fine, 
and  afterwards  amended  his  bill  by  stating  that  instead  of  a  reason- 
able fine,  the  fine  was  a  year  and  a  halTs  improved  rent  if  insisted 
upon  for  each  life,  or  lesser  sums  if  the  lord  thought  fit  to  accept 
thereof,  together  with  2^.  for  a  heriot;  and  the  defendant,  in  his 
answer  to  the  amended  bill,  insisted  that  the  pretended  custom  was 
not  sufficiently  certain,  nor  warranted  by  the  rules  required  by  law  in 
cases  of  customs ;  and  on  the  hearing  of  the  cause  Lord  Chancellor 
King  directed  an  issue  to  try  the  custom  at  the  assizes  for  the  county 
of  Northampton  :  fi*om  this  order  the  Duke  appealed  to  the  House  of 
Lords,  complaining  that  the  respondent  had  not  produced  a  single 
instance  of  such  customs  fi:om  the  court  rolls  of  the  manor,  and  that 
they  were  contradictory  to  those  imder  which  he  derived  his  title, 
and  that  the  respondent  ought  not  to  be  at  liberty  to  insist  upon  these 
customs,  or  any  other  he  should  set  up  as  the  terms  of  renewal,  when 
they  were  not  put  in  issue  in  the  cause,  so  that  the  defendant  could 
not  be  prepared  to  make  a  defence  thereto  upon  the  trial ;  and  the 
lords  reversed  the  order  of  the  Court  of  Chancery,  and  directed  that 
the  respondent  should  deliver  up  possession  of  the  premises,  and 
account  for  the  rents  to  the  appellant. 

The  principle  that  a  copyholder  for  lives  cannot  set  up  a  custom 

(A)  Ante,  pp.  81,  82.  By  the  custom  of  See  Prankerd  «.  Prankerd,  1  Sim.  &  Stu.  1. 
the  manor  of  Bleadon  with  Priddie,  in  (t)  Page's  case,  Cro.  Jac.  671. 

Somersetshire,  the  copyholds  are  granted  {k)  Titus  v.  Perkins,  Skin.  249. 

for  four  lives  successively,  and  the  grantee  {I)  Wharton  v.  King,  3  Anst.  659 ;  Duke 

in  possession  may  surrender  his  own  in-  of  Grafton  o.  Horton,  2  Bro.  Pari.  Ca.  284, 

terest,  and  also  the  reversionary  interests.  2nd  ed. ;  Cop.  ca.  3. 
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to  renew^  except  on  payment  of  a  fine  certain^  was  further  established 
bjthe  case  of  Lord  Abergavenny  y.  T^mos  (»i)^  and  again  in  Whar- 
ton V.  King  (n). 

The  role  established  by  the  above  authorities  as  to  the  tenant  right 
of  renewal  of  copyholds  for  lives,  appears  not  to  have  been  noticed  in 
the  case  of  Freeman  v.  PhUlipps  (o),  which  was  an  action  by  a  copy- 
holder against  the  lord  for  a  &lse  return  to  a  mandamus.  A  custom 
was  set  forth  in  the  mandamus  for  the  surviving  life  to  renew,  paging 
to  the  lord  such  fine  as  should  he  set  hy  the  homage^  to  be  equal  to  two 
years'  improved  value :  and  at  the  trial  the  judge  admitted  in  evidence 
depositions  made  in  an  ancient  suit  against  a  former  lord  of  the  manor, 
by  a  person  who  claimed  to  be  admitted  to  a  copyhold  for  lives,  under 
a  custom  for  any  copyhold  tenant  for  life  to  change  the  lives  or  to  fill 
up  the  copy  by  adding  lives,  paying  to  the  lord  a  reasonable  fine  to  be 
set  by  the  lord  or  his  steward  ;  and  upon  a  rule  nisi  for  a  new  trial, 
lliose  depositions  were  held  to  be  admissible  evidence  for  the  lord. 
Bat  it  is  observable  that  the  fine  payable  under  the  custom  set  forth 
in  the  mandamus  might  be  considered  as  relatively y  although  not 
positively,  certain  ( p). 

The  author  concludes  the  present  considerations  by  suggesting, 
that  allliough  a  tenant  right  of  renewal  could  be  proved  to  exist,  yet 
a  copyholder  for  lives  could  not  change  the  lives  by  surrendering  into 
the  lord's  hands  to  the  use  of  others  for  their  lives,  for  without  a 
special  custom,  a  copyholder  for  life  is  incapable  of  surrendering  to 
the  use  of  another,  even  for  his  (the  copyholder's)  own  life ;  and  the 
author  has  shown  that  under  such  a  surrender  the  estate  would  vest 
absolutely  in  the  lord  (9% 


(a)  E.  12  Geo.  2.  In  Cane,  before  Lord 
Hardwicke,  who  cited  the  case  of  the  Duke 
of  Grafton  and  hia  tenants  for  the  manor 
[hoDonr]  of  Grafton,  3  Anst.  668  (n.) ;  1 
Eq.  Ca.  Abr.  120,  c.  15  (n.)  ;  but  the  note 
wai  not  in  the  first  ed. ;  see  8  Anst  668, 
ii.(a). 

(ji)  3  Anst.  659 ;  and  see  Walker  o.  Lord 
Abingdon,  Law  Joum.  Rep.  VoL  10,  Part  2 
(N.  S.)  289. 

{•)  4  Maa.  &  Selw.  486.  See  thia  case, 
post,  tiL  *  Evidence." 

{py  Ante,  pp.  225,  242. 

{qy  Ante,  p.  122.  C.  B.  Gilbert  says 
(Ten.  p.  256),  **  Custom  that  lessee  for  life 
nay  let  for  another's  life  is  void.  It  seems 
if  tbeie  be  a  visible  inconYenience  that  one 


copyholder  for  life  should  change  the  live 
by  surrendering  into  the  lord's  hands  to 
the  use  of  another  for  life,  that  the  lord 
will  not  be  compelled  to  make  admittances 
thereupon." 

The  validity  of  a  custom  for  a  joint- tenant 
for  lives,  who  pays  the  admission  fine,  to 
bar  the  succession  life  estates,  is  exempli- 
fied by  the  case  of  Phillips  v.  Ball,  83  L.  J. 
222,  Q.  B. 

Where  trustees,  who  had  expended  money 
on  the  improvement  of  copyholds  for  lives, 
retained  the  same  out  of  the  income  pay- 
able to  the  tenant  for  life,  the  court  was  of 
opinion  that  the  money  could  not  be  made 
a  charge  on  the  inheritance;  Harris  v. 
Harris,  7  L.  T.  (N.  S.)  68,  Ch. 
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CHAPTER  VIIL 
Of  Fealty,  Suit  of  Court,  Rents  and  Reliefn. 

[Reterring  the  subject  ot  Hbrioti  for  a  dittinct  Bection.] 

The  services  due  from  the  copyholder  to  the  lord  by  the  established 
custom  of  most  manors  consist  of  fealty^  suit  of  court,  and  smaU 
annual  payments  in  nature  of  quit  rents ;  and  in  some  manors  the 
lord  is  also  entitled  to  a  heriot. 

Before  copyholds  became  hereditary,  the  lord  frequently  stipulated 
for  base  or  corporeal  services,  such  as  reaping  or  carrying  his  com, 
tQing  his  houses,  or  thatching  his  bams  (a),  or  ploughing  his  lands  a 
certain  number  of  days  in  the  year,  usually  denominated  boon  or  due 
days;  and  tliere  are,  it  is  understood,  some  rare  instances  of  the 
existence  at  this  day  of  serrices  of  that  nature,  at  least  of  the  form  of 
the  tenants  assembling  with  their  teams,  ploughs,  &c.  (&)• 


Fealty,  which  is  incident  to  every  tenure,  except  tenants  in  frank- 
almoigne,  and  tenants  at  wiQ  (c),  signifies  the  oath  which  was  admi- 
nistered to  every  tenant  upon  his  admittance  to  become  a  faithful 
tenant  to  the  lord,  and  to  do  suit  at  his  courts,  &c.  {d),  and  is  an 
imitation  of  the  homage  required  by  every  lord  (e),  and  rigidly  en- 
forced during  the  existence  of  military  tenures  (/) ;  and  the  oath  of 
fealty  may  be  administered  either  by  the  lord  or  his  steward  (^). 

Fealty  cannot  be  done  by  attorney  (A),  nor  by  an  in&nt  eitli^ 
personally  or  by  guardian  (£) ;  and  it  is  to  be  performed,  as  it  would 


(a)  Co.  Cop.  1.  22,  Tr.  17. 

ih)  Kitch.202;  Fisher,  78  ;  IWatk.on 
Cop.  184. 

(c)  Co.Lit67b,68a,68b,D.(5):  ib.9Sa 
and  b;  Co.  Cop.  aa.  20,  21,  Tr.  16,  cites 
Brudnet  ^  Toxley  (or  Brudnal  j"  Yozley), 
5  Hen.  7 :  and  see  Kitcb.  2S0.  But  !n  10 
Hen.  6,  the  justices  of  the  Court  of  Common 
Pleas  held  that  lessee  for  years  couM  not 
do  fealty;  Co.  Cop.  s.  21,  Tr.  16,  marg. ; 
and  see  Kitch.  260. 

{d)  Co.  Lit  ss.  91—94;  Co.  Cop.  ss.  19, 
20,  21,  Tr.  14,  15,  16 ;  Kitch.  260. 

(«)  If  required,  fealty  is  to  be  iterated 
on  every  change  of  the  lord,  and  on  every 


new  purchase  or  descent,  and  in  thia  re- 
spect it  differs  from  homage;  poet  (third 
part),  tit  <*  Courts  Baron.'* 

(/)  These  tenures  were  abolished  by  the 
Stat  12  Car.  2,  c.  24. 

(g)  Co.  Lit  s.  92 ;  Co.  Cop.  a.  20,  Tr.  1 5. 

(ft)  Co.  Lit  8.  93;  ib.  n.  (5);  Combes' 
case,  9  Co.  76  a;  Co.  Cop.  s.  S5,  Tr.  80; 
Floyer  o.  Hedgingham,  2  Ch.  Rep.  56 ;  1 
Watk.  on  Cop.  265 ;  ante,  p.  199.  But  in 
France  and  other  countries  fealty  may  be 
done  by  attorney;  see  n.  (5)  to  Co.  Lit 
68  a. 

(t)  2  Inst  11 ;  Co.  Lit  65  b;   ib.  n.  (4). 
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seem,  in  respect  of  copyliolds,  by  the  wife  only,  and  not  by  the 
husband  {k). 

Joint-tenants  are  to  do  fealty  as  they  were  formerly  to  do  homage, 
]omtly(/) ;  but  the  fealty  of  coparceners  is,  the  author  apprehends, 
to  be  done  by  the  eldest  sister  (m) ;  if,  however,  they  make  partition, 
then  every  one  is  to  do  fealty,  the  land  not  then  being  una  sed  diversa 
harediias. 

And  by  Lord  Coke  (n),  if  there  be  two  coparceners  or  joint-tenants 
of  a  seigniory,  if  the  tenant  doth  homage  and  fealty  to  one  of  them, 
he  shall  be  excused  against  the  other. 

When  a  tenant  cannot  attend  personally,  and  is  therefore  ad- 
mitted by  attorney,  or  when  the  tenant  is  an  infiuit  or  a  remainder- 
man, his  fealty  is  respited  until  he  can  appear  and  is  competent  to 
take  the  oath,  and  this  sometimes  on  payment  of  a  small  customary 
fee. 

It  might  be  well  that  fealty  should  be  commuted  in  all  cases,  except 
where  it  is  the  only  service  due  (o),  by  a  small  payment,  and  be  en- 
tered as  respited  (p);  and  there  can  be  no  doubt  that  a  court  of 
equity  would  relieve  against  a  forfeiture  for  refusing  to  take  an  oath 
BO  very  unnecessary  at  this  day  {q). 

The  proper  remedy  for  neglect  of  the  service  of  fealty  is  dis- 
tress, and  which  distress,  in  contemplation  of  law,  cannot  be  ex- 
cessive (r). 

And  in  Crawley  v.  KingtmilHs)  it  was  held,  that  if  the  lord  de- 
mand the  fealty  of  his  tenant,  who  refiises,  and  dies,  the  lord  may 
distrain  for  it  after  the  tenant's  death. 

Suit  of  Coubt. — Every  copyholder  is  bound  to  attend  the  lord's 
courts  and  to  perform  the  duties  of  a  homager ;  and  these  courts,  it 
has  been  said,  may  be  held  as  frequently  as  the  lord  pleases,  where 
the  custom  has  not  established  any  fixed  periods :  this  would  appear, 
indeed,  to  be  a  natural  consequence  of  the  lord's  being  compellable 
to  hold  a  court  whenever  the  business  of  the  tenants  calls  for  it(0; 
but  the  lord  would  not  be  justified  in  convening  courts  unnecessarily, 
and  for  the  purpose  only  of  harassing  the  tenants. 

If  the  copyholder  is  resident  within  the  manor,  and  neither  appears 

(t)  1  Watk.  on  Cop.  265;  but  see  Co.  1  Eq.  Ca.  Abr.  121,  pi.  20;   Cadmore  ^ 

Lit.  W  a  and  b ;  post,  pt.  3,  tit  **  Courta  Raven  (or  Edmore  S[  Craven),  cited  2  Vern. 

Baron"  (Fealty).  664,  and  Prec.  in  Ch.  574;  and  see  6  Vin. 

(0  Co.  Lit.  67  b.  Cop.  (D.  c.)  pi.  9 ;  ib.  (E.  d.)  pL  7,  8. 

(m)  Ib.  67  a,  164  b.  (r)  Co.  Lit  68  b,  n.  (5) ;  42  £.  8,  26  a  ; 

(a)  Ib.  67  b.  Bevil's  case,  4  Co.  8  b. 

(o)  See  Co.  Lit  68  b,  n.  (5).  (0  Noy,  24 ;  Hob.  207. 

(j»)  Ib.  (0  Co.  Cop.  a.  81,  Tr.  50;  Supp.  s.  8, 

{q)  Cox  0.  HigPord,  2  Vern,  664;  S.  C.  Tr.  149;  2  Watk.  on  Cop.  19;  ante,  p.  5. 
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nor  essoigns,  after  a  general  notice  in  writing  affixed  to  the  church 
door  or  otherwise  publicly  proclaimed,  he  may  be  amerced  («) ;  but 
the  author  apprehends  that  the  amercement  must  be  affeered  by  at 
least  two  of  the  other  copyholders,  in  analogy  to  the  rule  in  freehold 
cases  (x) ;  and  if  he  should  not  attend,  or  should  not  be  duly  easoigned 
on  a  personal  siunmons,  it  would  be  a  cause  of  forfeiture  of  his  copy- 
hold (y). 

To  make  essoign  is  to  justify  the  tenant's  absence  by  reason  of 
sickness  or  other  sufficient  cause  (2r).  And  the  author  apprehends 
that  the  steward  is  to  judge  of  the  sufficiency  of  the  excuse  (a). 

Copyholders  may  be  essoigned,  but  cannot  do  suit  by  another  (fr), 
as  they  are  not  within  the  statute  of  Merton,  20  Hen.  III.  c.  10, 
which  enables  freeholders  only  to  do  suit  by  attorney  (c). 

The  lord  may  distrain  his  copyhold  tenant  for  subtraction  or  non- 
performance of  suit  (d),  and,  as  it  should  seem,  may  avow  for  such 
distress  without  showing  a  custom  or  prescription  (e) ;  but  the  dis- 
tress is  considered  as  a  pledge  to  compel  the  performance  of  the 
services,  and  cannot  be  sold(/);  and  on  that  account  the  distress, 
of  whatever  value,  as  in  the  case  of  fealty,  cannot  in  judgment  of  law 
be  excessive  (g). 

It  would  seem  that  the  lord  cannot  distrain  for  an  amercement, 
either  in  a  Court  Baron  or  a  Customary  Court,  as  of  common  right, 
but  is  put  to  his  action  of  debt  (A) ;  and  the  reason  is  that  he  may 
distrain  for  the  service  itself,  and  therefore  ought  not  to  have  a  double 
distress  (i). 

But  as  it  appears  that  the  lord  may  prescribe  in  a  distress  for  the 


(«)  Belfield  v.  Adams,  S  Bulit  80,  81 ; 
8.  C.  (Southcot  4-  Adams)  1  Roll.  R«p.  256 ; 
Sir  John  Braunche'e  case,  1  Leo.  104. 

(x)  Baldwin  o.  Tudge,  2  Wils.  20 ;  Chet- 
wode  V.  Crew,  Willes,  619,  n.  (2). 

( y )  Taverner  v.  Cromwell,  Cro.  Eliz.  S5S ; 
Sir  John  Braunche's  case,  Belfield  4*  Adams 
(or  Southcot  if  Adams),  ubi  sup. ;  post,  tit. 
"  Forfeiture." 

(z)  2  Watk.  on  Cop.  38,  177. 

(a)  Fish.  178. 

(6)  Sir  John  Braunche's  case,  1  Leo. 
104 ;  4  East,  280;  and  see  Kitch.  145,  who 
says  that  a  copyholder  cannot  make  his 
attorney  to  follow  his  suits,  but,  by  assent 
of  the  lord,  he  may  compound  to  pay  a 
cerUinty  yearly  to  release  his  suit  Vide 
also  in  Isaac  v.  Ledgingham,  1  Vent.  167, 
a  custom  that  copyholders  living  remote 
from  the  manor  should  be  excused  their 
suit  for  one  year  by  paying  a  small  sum  to 


the  lord  and  steward. 

(c)  Ante,  p.  70.  It  should  seem  that  a 
freeholder  cannot  make  an  attorney  to  do 
suit  for  him  by  parol ;  Kitch.  145. 

{d)  Co.  Lit.  ss,  225,  226,  227;  1  Roll. 
Abr.  665,  Dis.  (E.)  pi.  1  ;  Gilh.  Dis.  5;  2 
Watk.  on  Cop.  177;  2  InsL  118;  Rivet  v. 
Dowe,  Noy,  135  ;  S.  C.  2  Brownl.  279;  and 
see  Crawley  v,  Kingsmill,  ubi  sup.  But  at 
to  freehold  tenants,  see  stat.  Marlborough, 
52  Hen.  3,  c.  9. 

(«)  Gilb.  Ten.  308;  Tonkin  «.  Croker, 
2  Lord  Raym.  860. 

(/)  Gomersali  v.  Medgate,  Yelv.  194; 
Gomersale  v,  Wayts,  Cro.  Jac.  255 ;  Hewet 
V.  Norberow,  1  Bulst.  52;  Gilb.  Dis.  18: 
Greenw.  of  Co.  Courts,  281. 

{g)  Bevil's  case,  ubi  sup. ;  8  Bl.  Com.  12. 

(A)  Rowlston  9.  Alman,  Cro.  Eliz.  748. 

(t)  Gilb.  Dis.  11,  16;  Allen  v,  GiTen, 
Mo.  185 ;  Lex  Man.  22,  pi.  4. 


CH.  VIXI.]  OF  FEALTY,  SUIT  OF  CX>CrBT,  RENTS,  ETC. 


247 


amercement  in  a  Court  Baron  (k),  so  by  special  custom,  the  author 
apprehends,  an  amercement  in  a  Customary  Court  may  be  distrained 
for. 

In  the  case  of  TAome  &  Tyler  (Z),  the  defendant  justified  the  dis- 
tress under  a  custom  that  if  a  copyholder  suffered  his  house  to  be 
out  of  repair,  and  the  same  was  presented  in  court  by  the  homage,  the 
tenant  should  be  amerced,  and  that  the  lord  might  distrain  the  cattle 
of  the  tenant,  or  any  undertenant  of  the  customary  tenements,  levant 
and  couchant  thereon,  for  the  amercement,  and  it  was  held  to  be  a 
good  custom. 

The  suit  which  the  tenant  thus  engages  to  perform  may  be  done 
b^  a  feme  sole  or  a  widow  in  a  Customary  Court ;  but  a  woman  is 
not  allowed  to  sit  on  the  homage  to  try  issues  in  a  Court  Baron, 
where  the  suitors  are  the  judges  (m) ;  nor  can  a  widow,  in  respect 
of  the  land  she  holds  in  dower,  sit  on  the  homage  in  a  Court  Baron 
even  to  present,  unless  the  husband  died  without  an  heir  (n). 

But  the  husband  and  not  the  wife  is  to  perform  the  services  to 
the  lord  (o)«  with  the  exception,  as  it  would  seem,  of  fealty  (p). 

And  as  suit  of  court  cannot  be  done  by  a  copyholder  by  attorney, 
an  in&nt  copyholder  appears  to  be  excused  from  any  services  during 
the  period  he  is  in  ward,  at  least  until  the  age  of  fourteen,  when  he 
is  considered  of  years  of  discretion  (g). 

A  corporation  cannot  do  suit,  on  which  account  it  is  generally 
supposed  that  a  corporation  cannot  hold  lands  by  copy  of  court 
roll  (r). 

Joint-tenant  and  coparceners  are  as  one  tenant  to  the  lord,  and 
shall  therefore  do  but  one  suit  {s) ;  but  tenants  in  common  take  several 
estates,  and  must  severally  do  suit  {t) ;  and  as  copyholders  are  not 


{k)  Gilb.  Dis.  )6 ;  Richard  Godfrey's 
case,  11  Co.  4^  a;  Pdl  9.  Towers,  Noy,  20 ; 
Doctor  &  Student,  47. 

(/)  Mar.  161,  164. 

(n)  Ante,  p.  61.  So,  the  author  appre- 
hends, a  woman  cannot  sit  on  the  homage 
in  a  trial  in  the  Customary  Court  by  plaint 
in  the  nature  of  a  real  action. 

(ft)  2  Watk.  on  Cop.  69,  70.  For  the 
wife  is  not  to  be  distrained  for  the  freehold 
land  which  she  holdeth  in  dower,  if  the  heir 
hsTe  sufficient  land  in  the  same  county  to 
be  distrained,  for  the  same;  F.  N.  B.  159 
(A.)(R). 

(0)  Hed  0.  Cbalener,  Cro.  Eliz.  149. 

(p)  Ante  pp.  24^,  245. 

Iq)  2  Watk.  on  Cop.   175;    post,   tit. 


'*  Guardianship."  An  attorney  cannot  be 
amerced  for  not  doing  suit  to  his  lord's 
court  at  such  time  as  his  attendance  is 
required  at  Westminster;  Stone's  case,  1 
Vent.  16,  29. 

(r)  Ante,  p.  89. 

(«)  The  suit  by  coparceners  is,  the  au- 
thor apprehends,  to  be  performed  by  the 
eldest  sister,  as  in  the  case  of  freeholds ; 
Kitch.  108 ;  2  Inst,  c  9 ;  ante,  p.  245.  But 
when  lands  holden  of  the  king  descend  to 
coparceners,  it  seems  that  all  the  copar- 
ceners are  to  do  suit  as  well  after  partition 
as  before ;  F.  N.  B.  159  C. 

(f)  Bruerton's  case,  6  Co.  1  and  2;  At- 
tree  v.  Scutt,  6  East,  476. 
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^  within  the  statute  of  Marlborough  («),  it  does  not  seem  that  thej  can 
compel  contribution  of  suit  (:r). 

.  Rent  of  Assise  (y). — This  is  the  ancient  term  for  the  small  reser- 
vation on  the  original  grants  of  freehold  and  copyhold  lands,  where 
the  rents  were  assised  or  reduced  to  a  certainty  by  the  lord  of  the 
manor  (2),  and  which  was  sometimes  made  in  money,  and  at  others 
in  pepper  cummins  or  the  like :  the  former,  being  usually  paid  in 
silver,  was  called  white  rent,  and  the  latter  was  called  black  rent  (a). 
These  payments  are  now  more  usually  denominated  quit  rents^  bnt 
that  term,  strictly  speaking,  is  applicable  only  to  a  rent  reserved  in 
lieu  of  all  services,  because  then  the  tenant,  in  respect  of  it,  is  quit 
from  other  services  (&) ;  and  those  paid  by  freeholders  are  frequently 
termed  chief  rents :  it  is  essential  to  the  title  to  these  rents  that  they 
should  have  been  paid  immemorially,  and  without  variation  (c). 

A  rent  originally  reserved  in  respect  of  copyhold  property  may  be 
lost  by  suffering  it  to  be  received  for  a  very  long  period  of  time  by 
the  lord  of  another  manor ;  and  this  sometimes  occurs  by  two  manors 
becoming  united  in  one  person,  and  afterwards  getting  again  into  the 
possession  of  distinct  owners  {d). 

A  rent  service  is  not  extinguished  by  plirchase  of  part  of  the 
tenancy,  but  shall  be  apportioned  (e) ;  yet  it  is  otherwise  as  to  services 
whiph  are  entire,  and  not  annual,  as  in  the  case  of  heriot  service  (/). 
And  except,  perhaps,  in  the  instance  of  a  regrant  by  a  person  having 
a  limited  interest  in  the  manor,  the  doctrine  of  apportionment,  the 
author  apprehends,  is  applicable  to  copyholds  (g). 

The  lord  may  distrain  for  rents  of  assise  of  common  right  (A) ;  and 
by  the  4  Greo.  II.  c.  28,  s.  5,  all  persons  have  the  like  remedy  by 


(«)  52  Hen.  3,  c.  9 ;  2  Inst.  c.  9 ;  ante, 
p.  70. 

(jr)  See  2  Inst.  c.  9;  F.  N.  B.  162; 
Bruerton's  case,  sap. 

(y)  All  manorial  rents  and  seryicei  (not 
being  services  at  the  lord's  court),  were  in- 
cluded in  the  general  term  "  Rents,'*  in  the 
Commutation  and  Enfranchisement  Act,  4 
&  5  Vict.  c.  35.  See  the  preamble  and 
8.  18,  and  also  the  interpretation  clause, 
s.  102.    As  to  heriots,  see  that  title. 

(2)  Com.  Dig.  Rent(C.  2). 

(a)  lb. 

(b)  lb. 

(c)  2  Inst  19;  2  Bl.  Com.  42.  Where 
customary  tenants  hold  under  a  com  rent, 
or  an  annual  sum  of  money  in  lieu  thereof, 
the  election  is  with  the  tenants  to  pay 


either  in  money  or  com,  in  the  absence  of 
a  custom  to  the  contrary:  accordingly, 
whe^e  it  appeared  from  the  evidence  that 
the  payments  had  been  invariably  made  in 
money  for  sixty  years  past,  the  election 
so  to  pay  was  held  to  be  with  the  tenant; 
Blewett  9.  Jenkins,  12  C.  B.  (N.  S.)  16. 

(d)  Steward  0.  Bridger,  2  Vem.  517. 

(e)  Ante,  p.  76. 

(/)  Co.  Lit  149  a  and  b;  Bruerton's  case, 
6  Co.  1. 

(g)  Kitch.  170;  Com.  Dig.  Susp.  E. ; 
Doe  f  Huntinj^n,  4  East,  289 ;  Swinner- 
ton  V.  Miller,  Hob.  117 ;  Randall  v.  Breete, 
2  Sho.  398,  n.{  ante,  p.  76.  But  see  Cor 
Cop.  B.  41,  Tr.  91 ;  Gilb.  Ten.  200. 

(A)  Lit  sect  218  s  Co.  Lit  150  b;  Gilb. 
Dis.5. 
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distress  for  rents  of  assise,  chief  rents  and  rents  seek  (i),  as  in  case  of 
rents  reserved  upon  lease  ;  and  the  statute  we  have  seen  extends  to 
copjhold  lands  (A).  But  distress  is  not  incident  to  a  fee-farm  rent, 
except  the  case  is  brought  within  the  stat.  of  4  Geo.  II.  (Z). 

This  distress  may  be  upon  the  lands  in  the  hands  of  a  lessee  (m),  yet 
it  is  supposed  that  they  are  not  chargeable  in  the  hands  of  a  new 
tenant,  for  any  arrears  (») ;  but  then  the  arrears  would  be  recoverable 
in  an  action  of  debt  (o) ;  such  action,  however,  being  within  the  Stat, 
of  Limitation  of  2 1  Jac.  ( p). 

•  The  lord  may  avow  for  the  rent  of  a  copyholder  in  the  courts  of 
law  (q) ;  but  it  seems  doubtful  whether  debt  will  lie,  tmless  the  lord 
has  conveyed  away  the  manor,  and  so  lost  the  remedy  by  distress (r) ; 
and  in  case  of  wilful  and  absolute  refusal  to  pay  rent,  the  lord  may 
seize  as  for  a  forfeiture  (s). 

No  length  of  time  within  the  period  limited  by  the  stat.  of  32  Hen. 
VIII.  (t)  for  the  recovery  of  customary  and  prescriptive  rents,  was  a 
bar  to  a  distress  for  quit  rents,  as  between  the  same  lord  and  tenant ; 
nor  would  mere  length  of  time  have  furnished  a  pretence  for  presuming 
a  release  or  extinguishment  of  the  rent  («). 


(0  This  is  usually  described  as.  a  dry 
rent  reserved  by  d^ed,  witbout  a  cause  of 
dktresB;  Gilb.  Dis.  6. 

{ki  Ante,  p.  67 ;  Gilb.  Dis.  5;  Gilb.  Ten. 
K.  150;  2  Watk.  on  Cop.  181,  182. 

(0  Bradbury  v.  Wright,  2  DougL  624. 

(»)  Rivet  V.  Dowe,  Noy,  135  s  S.  C.  2 
BrownL  279. 

(n)  Hitcham  v.  Finch  et  al.,  1  D'Anv. 
7M  (P.)  pi.  1;  1  Roll.  Abr.  574,  375, 
Cbancerie  (P.)  pL  1  ;  lb.  (Q.)  pi.  3 ;  2 
Watk.  on  Cop.  180. 

(o)  Gilb.  Ten.  809.  In  an  action  of  debt 
for  quit  rents,  the  lord,  it  seems,  must  show 
the  particular  landii;  ante,  p.  241. 

if)  c  16, 8.  a. 

(9)  Laughter  v.  Humphrey,  Cro.  Eliz. 
SU;  Skin.  9;  Gilb.  Ten.  308. 

(r)  N.  (1)  Co.  Lit.  67  b;  Hitcham  ^ 
Finch,  sup.;  2  Watk.  on  Cop.  181,  183; 
Gilb.  Ten.  308.  And  see  3  P.  W.  151,  in 
North  «.  Earl  of  Strafford. 

W  Post,  tit.  "  Forfeiture." 

(0  C.  2,  viz.  fifty  years.  The  stat.  does 
not  mend  to  a  rent  arising  by  grant  or 
under  a  will ;  Collins  0.  Goodall,  2  Vern. 
235. 

(«)  Eldridge  v.  Knott,  Cowp.  216 ;  Stack- 
house  V.  Barnston,  10  Ves.  467 ;  Freeman 
«.  Stacy,  Hutt.  109.  But  under  the  2nd 
tect  of  the  Statute  of  Limitations,  3  &  4 


Will.  4,  c.  27,  no  person  can  distrain  or 
bring  an  action  for  aity  rent^  but  within 
twenty  years  after  the  right  thereto  first 
accrued  to  the  claimant,  or  to  the  person 
through  whom  he  makes  title.  The  3rd, 
4th  and  5th  sections  define  the  respective 
periods  when  the  right  shall  be  deemed  to 
have  accrued  to  persons  having  an  estate 
or  interest  in  possession,  in  remainder,  and 
in  reversion  respectively. 

By  the  16th  sect  a  further  period  of  ten 
years  is  given  to  claimants  under  the  dis- 
ability either  of  infancy,  coverture,  lunacy, 
or  absence  beyond  seas. 

But  by  the  17th  sect  no  distress  or  action 
can,  under  any  circumstances,  be  made  or 
brought,  but  within  forty  years  next  after 
the  right  first  accrued. 

As  all  real  actions  are  abolished  by  the 
36th  section  of  the  act,  there  is  no  longer 
any  remedy  whatever  for-  a  quit  rent  if  in 
arrear  twenty  years  or  upwards,  save  as  to 
the  operation  of  the  1 6th  section  in  cases  of 
disability. 

And  the  author  apprehends,  that,  under 
the  34th  section,  the  right  to  the  quit  rent 
would  be  absolutely  extinguished,  but  with 
a  possible  extension  of  the  period  of  twenty 
years  even  to  forty  years,  by  the  claimant's 
being  under  the  disability  of  infancy,  co- 
verture, lunacy,  or  absence  beyond  seas. 
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Copyholds  not  being  within  the  statute  of  32  Hen.  VIII.  c-  37, 
the  arrears  of  rent  for  copyhold  tenements  could  not  have  been  reco- 
vered by  executors  in  an  action,  or  by  distress,  under  the  provisions 
of  that  act(jr). 

It  has  been  said,  that  the  lord  has  no  remedy  in  equity,  after  he 
parts  with  the  manor,  for  rents  due  before  his  alienation  (y) ;  and  this, 
the  author  conceives,  is  perfectly  consistent  with  the  rules  of  equity, 
as  it  would  seem  that  the  lord  could  recover  the  arrears,  to  the  extent 
of  six  years,  in  an  action  of  debt  (z). 

But  when,  from  the  uncertainty  of  the  nature  of  the  rents,  or  of  the 
lands  out  of  which  they  are  payable,  or  otherwise,  the  lord  is  deprived 
of  his  remedy  at  law,  a  court  of  equity  will  relieve  him  (a) ;  if,  how- 


Vide  post.  tit.  "  Ejectment;"  part  8,  tit. 
**  Couru  Baron,"  (Rents  of  Assise,  &c.). 

In  Owen  v,  De  Beauvoir,  11  Jur.  458, 
the  lord  of  a  manor  was  entitled  to  an  an- 
cient quit-rent  payable  yearly  at  Michael- 
mas. All  the  rent  which  accrued  up  to 
Michaelmas,  1824.  was  paid,  the  last  pay- 
ment  having  been  made  on  the  15th  of 
January,  .1825  :  no  rent  was  paid  after  that 
day,  and  in  May,  1845,  the  lord  distrained 
for  six  years'  arrears  of  rent  accrued  up  to 
Michaelmas,  1844;  and  the  question  was, 
whether,  at  the  time  the  distress  was  made, 
the  title  to  the  rent  was  extinguished  by 

lapse  of  time. 

The  Statute  of  Limiutions,  8  &  4  Will.  4, 
c.  27,  s.  2,  enacted  that  no  person  should 
make  a  distress,  or  bring  an  action  to  re- 
cover any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right 
to  make  such  distress  or  bring  such  action 
first  accrued  to  the  person  making  or  bring- 
ing the  same.  And  the  8rd  section  enacted, 
that,  in  the  construction  of  the  act,  the 
right  to  make  a  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  should  be 
deemed  to  have  first  accrued  as  followed, 
that  was  to  say,  when  the  person  claiming 
such  land  or  rent,  or  some  person  through 
whom  he  claimed,  should  have  been  in  pos- 
session or  in  receipt  of  the  profito  of  such 
land,  or  in  receipt  of  such  rent,  and  should, 
while  entitled  thereto,  have  been  dispos- 
sessed or  have  discontinued  such  possession 
or  receipt,  then  such  right  should  be  deemed 
to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  posses- 
pion.  or  at  the  last  time  at  which  any  such 
profits  or  rent  were  or  was  so  received. 


In  applying  this  statute  to  the  above 
case,  the  question  was,  whether  it  meant 
absolutely  to  fix  the  point  fi-om  which  tlie 
twenty  years  were  to  date,  at  the  day  on 
which  the  last  payment  of  rent  was  made, 
or  to  enable  the  party  claiming  to  calculate 
firom  that  date,  or,  at  his  option,  from  the 
time  when  he  discontinued  the  receipt  of 
the  rent ;  and  the  Court  of  Exchequer  held 
the  former  to  be  the  true  construction,  an  J 
that,  in  the  case  of  rent,  the  calculation 
must  always  be  made  from  the  last  actual 
receipt ;  and  that  the  right  of  the  lord  to 
distrain  must  be  taken  to  have  first  accnied 
on  the  15th  of  January,  1825,  when  the 
last  payment  was  made ;  and  that  the  dis- 
tress made  in  May,  1845,  was  unlawful,  all 
right  to  the  rent  having  been  extinguished 
before  that  time. 

(x)  Ognel's  case.  4  Co.  50;  2  Bac  Abr. 
282 ;  Toll.  452 ;  Brad.  Dist.  77.  And  see 
Appteton  V.  Doily,  and  other  authorities 
ante,  p.  71,  n.  (0*  Sed  vide  Carth.  91,  per 
Eyre,  J. ;  Gilb.  Ten.  187,  188. 

(y)  Hitcham  v.  Finch  et  al.,  sup.;  2 
Watk.  on  Cop.  181. 

(z)  N.  1,  Co.  Lit.  57  b;  2  Watk.  on  Cop. 
181  (N.e.),  183;  6  Vin.Cop.  (N.d.)  pi.  3, 
marg. 

(a)  Holder  o.  Chambury,  3  P.  W.  256; 
Duke  of  Leeds  v.  Powell,  1  Yes.  171: 
Thorndike  v.  Allington,  1  Ch  Ca.  79 ;  Collet 
V  Jaques,  ib.  120 ;  Eton  College  o.  Beau- 
champ  and  Riggs,  ib.  121 ;  Davy  v.  Davy, 
ib.  144;  Benson  o.  Baldwyn,  1  Atk.  598; 
Cox  «.  Foley,  1  Vern.  359;  Duke  of  Bridge- 
water  V.  Edwards,  6  Bro.  Par.  Ca.  368;  and 
see  2  Vern.  382—386. 
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ever^  he  has  a  legal  remedy,  he  must  pursue  it  (i).  So  a  bill  for  suit 
<^  court  to  a  manor,  and  for  a  fee-farm  rent  or  law  daj  silver  at  a 
Court  Leet  was  dismissed,  the  remedy  being  at  law  (c). 

Belibfs  (d). — Belie&,  which  are  generally  supposed  to  be  payable 
by  freeholders  only  (tf),  may  by  special  custom  be  payable  by  copy- 
holders (/),  and  are  divided  into  two  sorts, — ^the  one  by  service,  the 
other  by  custom :  the  former  is  paid  on  death,  the  latter  on  death  or 
aUenation,  according  to  the  custom  (g);  but  the  rehef  on  alienation  is 
rather  an  alienation  fine,  than  a  relief  (A). 

The  remedy  for  the  proper  relief  is  by  distress  (i),  and  an  action  of 
debt,  it  has  been  said,  does  not  lie,  except  by  executors  or  adminis- 
trators (A),  who  shall  have  debt,  but  cannot  distrain  (/) :  yet  it  should 
fleem  to  be  the  better  opinion  that  the  lord  himself  may  bring  debt  for 
the  proper  relief  (m) ;  and  for  an  improper  or  prescriptive  relief,  debt 
clearly  lies,  for  the  lord  shall  not  distrain  unless  he  can  likewise  pre- 
scribe in  the  distress  (n). 

It  has  been  held  that  a  relief  is  not  apportionable,  and  cannot  be 
claimed  on  the  death  of  one  of  several  coparceners  (o) ;  and  the  author 
apprehends  that  the  rule  is  applicable  to  joint  tenants. 


Of  Heeiots  {p). 
The  tema  **  heriot"  is  supposed  to  be  derived  firom  "Here'^  in  Saxon 


(b)  Bouverie  a  Prentice,  1  Bro.  C.  C. 
200;  Duke  of  Leeds  v.  The  Corporation 
of  New  Radnor,  2  ib.  888,  t518 ;  ante,  p. 
241. 

(e)  Thornhagh  v,  Hartihorn,  Bunb.  237. 

{d)  N.B.  "  Reliefs"  are  included  in  the 
general  term  "  Rents*'  in  the  Commutation 
and  Enfranchisement  Act,  4  &  5  Vict.  c. 
8S.    See  the  interpretation  clause,  s.  102. 

(«)  Gilb.  Ten.  330 ;  Co.  Cop.  a.  25,  Tr. 
34;  and  see  Wright's  Ten.  97  ;  Gilb.  Dis. 
7 ;  Kitch.  286.  Post,  tit.  **  Courts  Baron 
(Relie&V 

(/)  Kitch.  202;  Hungerford  v.  Havi- 
land,  3  Bnlst.  328 ;  S.  p.  2  Roll.  Rep.  370 ; 
S.  C.  W.  Jones,  132 ;  S.  C.  Lat  87,  95, 
130;  Com.  Dig.  Cop.  (K.  11);  2  Bl.  Com. 
97;  GUb.  Ten.  N.  173. 

(g)  Co.  Cop.  s.  25,  Tr.  27,  28. 

(A)  W.  Jones,  133,  in  Hungerford  v. 
Haviland  Csup.);  20  Yin.  246. 

(i)  Co.  Cop.  s.  31,  Tr.  45 :  Gilb.  Dis.  7  ; 
Ognel's  case,  4  Co.  47  b ;  1  Roll.  Abr.  665. 


(E.)  pi.  4;  Scroggs,  102;  Hungerford  4r 
Haviland,  sup. 

(k)  Co.  Lit  83  b. 

(/)  Co.  Lit  47  b,  83  b;  32  H.  8,  20; 
19  H.  6;  Kitch.  86;  Shuttleworth  v.  Gar- 
nett,  1  Sho.  36 ;  S.  C.  Carth.  91 ;  Ognel's 
case,  sup. ;  Dy.  24  a,  pi.  149. 

(m)  Co.  Cop.  s.  31,  Tr.  45 ;  Hungerford 
0.  Haviland,  sup. ;  Lord  North's  case,  2 
Leo.  179  ;  Kitch.  86. 

(n)  Gilb.  Dis.  8.  See  further  as  to  re- 
liefs, and  the  distinction  between  proper 
reliefs  and  improper  reliefs,  post,  tit.  **  Court 
Baron  ( Services  due  from  freehold  tenants)." 
Vide  also  Co.  Lit.  85  a,  n.  (1). 

(o)  3  Leo.  13,  ca.  30. 

(p)  The  extinction  of  heriots  (both 
heriot  service  and  heriot  custom)  was  one 
of  the  objects  of  the  stat  4  fir  5  Vict  c.  35, 
see  sect.  13.  By  the  Copyhold  Act,  1852, 
15  &  16  Vict.  c.  51,  8.  16,  the  valuers,  in 
making  a  valuation  under  the  act,  were  to 
take  an  account  of,  among  other  things, 
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"  an  army,"  and  "  Geaty^  signifying  provision  (y).  The  service  is  a 
badge  of  the  feudal  system,  and  may,  at  the  present  day,  be  deemed 
the  most,  if  not  the  only,  obnoxious  part  of  copyhold  tenure ;  but  the 
existence  of  this  service  is  very  limited,  and  it  attaches  partially  on 
freehold  as  well  as  copyhold  estates ;  such  freehold  estates,  however, 
being,  for  the  most  part,  enfranchised  copyholds  (r). 

This  service  has  been  stated  to  be  of  Danish  institution,  but  the 
Danish  heriot  would  seem  to  have  been  transmuted  into  a  relief,  pay- 
able in  the  nature  of  a  double  rent,  by  the  heir  on  the  death  of  the 
tenant,  and  to  be  the  l*elief  payable  by  freeholders  in  the  present 
day  («). 

The  heriot  appears  to  have  been,  originally,  a  tribute  to  the  lord 
of  the  horse  or  habiliments  of  the  deceased  tenant,  in  order  that  the 
milituB  apparatus  might  continue  to  be  used  for  the  purposes  of 
national  defence  by  each  succeeding  tenant ;  it  was  natural,  there- 
fore, that,  on  the  decline  of  military  tenure,  the  heriot  should  be  com- 
muted for  a  payment  in  money,  or  for  the  tenant's  best  live  or  dead 
chattel.  But  it  should  seem  that  the  payment  in  money  was  usual  in 
the  time  of  Henry  the  Second  (0>  and  of  John  (u),  and  in  Normandy 
before  the  conquest  (x) ;  and  that  the  heriot  of  the  villein  or  husband- 
man was  more  usually  the  best  beast. 

According  to  some  writers,  the  heriot  of  the  best  beast  is  not  in  all 
cases  a  commutation  or  substitution  for  the  military  heriot,  but  was 
originally  rendered  by  the  villein  or  husbandman  for  the  purposes  of 
agriculture,  in  analogy  to  the  warlike  heriot  on  the  death  of  a  military 
tenant ;  and  this  by  the  indulgence  of  the  lord,  who  was  the  absolute 
owner  of  all  the  goods  and  chattels  of  the  pure  villein  (y).  And  in 
the  opinion  of  others  (js),  the  heriot  was  a  voluntary  or  gratuitous  be- 

heriots  and  other  incidents  of  tenure  affect.  lortTt  beste.    See  also  as  to  the  origin  of 

ing  the  land  to  be  included  in  the  enfran-  this  service,  Co.  Cop,  s.  24;  2  BL  Com.  97, 

chisement.    By  section  27  of  the  Copyhold  428,  424;  Nels.  Lex  Man.  113;  2  Watk. 

Act,  1852,  the  lord  or  tenant  might  compel  on  Cop.   127,  128  ;   Garland  v.  Jekyll,  2 

the  extinguishment  of  all  claim  to  heriots  Bing.  292. 

payable  by  tenants  of  freehold  or  customary  (r)  2  BL  Com.  424. 

freehold  lands  and    the   enfranchisement  («)  lb.  428. 

of  the  lands  subject  thereto,  as  if  such  (0  Glanv.  lib.  9,  c.  4,  f.  148,  144,  ed. 

lands  were  copyhold :  and  section  7  of  the  1780;  Lord  Littleton's  Hist.  H.  2,  b.  2, 

Copyhold  Act,  1858,  was  a  repetition  of  p.  100,  n. ;  vol.  8,  pp.  825,  380;  2  Watk. 

section  27  in  the  former  act.   Since  a  heriot  on  Cop.  128. 

may  by  custom  be  due  in  respect  of  lands  («)  Mag.  Cart  Reg.  Johan.  cap.  2.  ap. 

held  in  fee  simple  of  a  manor,  presentments  Blackst ;  2  Watk.  on  Cop.  128. 

of  the  deaths  of  tenants  of  the  free  tene-  (f )  Graund.  Const,  de  Norm.  c.  84,  C  SB, 

ments  are  admissible  in  proof  of  the  custom.  b ;  2  Watk.  on  Cop.  128, 

Damerell  o.  Protheroe,  10  Ad.  &  El.  (N.  S.)  (y)  2  Bl.  Com.  97, 428 ;  2  Watk.  on  Cop. 

20.  128. 

(q)  Willes,  194,  contrary  to  Lord  Coke's  ( t)  Bract«  I.  2,  c.  36,  s.  9,  f.  86  a ;  Fleta, 

definition,  Co.  Lit.  185  b,  that  "Here"  1.  3,  c.  18,  £  212;  Britt.  c.  69,  t  178  a. 

signified  lord,  and  <*Geat"  bests,  i.  e.  the  (498.) 
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quest  of  the  tenant ;  but  the  better  opinion  is  that  there  are  instances, 
in  ancient  times,  of  bequests  of  heriots  to  the  lord  (a),  yet  that  thej 
were  the  lord's  legal  right,  and  were  so  considered  even  in  the  time 
of  King  Canute  (6). 

A  different  custom  became  established  in  different  manors,  and 
accordingly  we  find  that  in  some  manors  it  is  customary  to  render 
to  the  lord  the  best  animal  of  which  the  tenant  dies  possessed;  and 
in  others,  the  second  best  beast ;  and  again  in  others,  the  only  beast, 
if  but  one,  or  if  the  tenant  has  no  beast,  then  to  pay  a  fixed  sum  in 
lieu  of  heriot(c);  and  in  others,  to  render  the  best  beast  or  good, 
or  to  pay  a  sum  certain  at  the  election  of  the  lord ;  and  again,  in 
other  manors,  the  lord  is  entitled  to  the  best  beast,  if  the  tenant  die 
possessed  of  a  beast,  otherwise  the  best  dead  good(£/),  or  a  sum 
oertaiEi(e). 


Heriot  Service. — The  heriot  service  being  a  reservation  by  the 
lord  upon  his  feudal  donation,  and  arising  from  the  tenure  between 
the  lord  and  tenant,  is  in  the  nature  of  a  rent  ( /),  which  lies  in  render ^ 
and  the  remedy  was  therefore  originally  by  distress  (y). 

And  this  distress  may  be  of  any  goods  on  the  land,  although  the 
property  of  a  stranger  (A). 

A  distress  for  heriot  service  is  within  the  statute  of  7  Hen.  YIII. 
c  4 ;  21  Hen.  VIII.  c.  19,  and  1 1  Geo.  II.  c.  19,  as  to  costs  (f).  But 
an  avowry  for  such  distress  is  not  within  the  Statute  of  Limitation 
of  32  Hen.  YIII.  c.  2,  a  heriot  being  a  casual  service  (A). 

Mr.  Watldns  observes  (I),  that  "  according  to  the  old  law,  it  is  said 


(a)  2  Watk.  on  Cop.  180, 

[h)  lb. 

(e)  GrifiBn  v.  Blandford,  Cowp.  62. 

{i)  Customs  of  the  manor  of  Dymock, 
and  the  manor  of  Berkeley  and  Tbombury, 
Gloi.;  2  Watk.  on  Cop.  144,  n.  (o). 

(e)  2  Watk.  144,  n.  (p). 

(/)  2  Saund.  166,  in  Lanyon  o.  Carne. 

U)  Kitch.  262,  268 ;  3  Bl.  Com.  15 ; 
Bro.  Abr.  tit.  "  Hariots,"  pi.  2,  6,  7 ;  2 
Watk.onCop.  167, 168. 

(k)  Major  V.  Brandwood,  Cro.  Car.  260 ; 
S.  C.  W.  Jones,  300 ;  Bro.  tit.  •*  Hariots," 
pL  6 1  Osbom  v.  Steward  or  Sture,  3  Mod. 
231;  S.  C.  2  Lutw.  1866;  S.  C.  3  Salk. 
181 ;  Thome  v.  Tyler,  Mar.  165  ;  Lex  Man. 
120,  App.  90;  but  see  per  Anderson  in 
Goosey  v.  Pot,  Ow.  146. 

(t)  Haselip  v.  Chaplen,  Cro.  Eliz.  257, 
258,  829 ;   Mackworth  o.  Shipward,  Cro. 


Jac.  28 ;  Loyd  v.  Winton,  2  Wils.  28  ; 
S.  C.  Barnes,  C.  P.  148  ;  2  Watk.  on  Cop. 
168. 

{k)  2  Inst  95,  96.  Bevil's  case,  4  Co. 
8;  ante,  p.  66,  n.  (Ar).  See  as  to  distinc- 
tion between  entire  services  annual,  as  suit, 
&c.y  and  not  annual,  as  heriot,  &c.  Bruer- 
ton's  case,  6  Co.  1  {  ante,  p.  248. 

(0  Vol.  2  on  Cop.  168.  And  see  In- 
chiquin  o.  Burrell,  8  Ridgw.  P.  C.  426, 
where  Yelverton,  C.  B.,  noticed  that  the 
judges  were  equally  divided  in  Osbom  ^ 
Steward,  3  Mod.  230,  on  the  question 
whether  the  beast  of  any  person  on  the 
land  could  be  distrained  for  a  heriot  after 
the  expiration  of  the  term,  and  that  the 
case  occurred  in  4  Jac.  2,  when  probably 
the  strict  feudal  notions  had  not  left  the 
minds  of  the  judges  who  presided  ;  and, 
in   contrasting  the  case   of  a  heriot  with 
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he  [the  lord]  could  not  distrain  after  the  term,  on  which  the  heriot 
was  reserved,  ended :  yet  quarej  whether  this  be  not  helped  by  the 
statute  of  Anne  [8  Anne,  c.  14,  s.  6  and  7],  as  a  heriot  service  is  a 
rent;  and  a  rent  need  not  be  annual  [Co.  Lit  47  a;  1  Yent.  91, 
Lion  Y.  Carewl,^^  But  it  would  seem  that  the  power  of  distress  for 
rent  in  arrear,  after  the  ^determination  of  the  particular  term,  under 
the  Stat,  of  Anne,  extends  only  to  common  law  leases  (m). 

It  was  formerly  doubted  whether  the  lord  might  seize  the  heriot 
service  (n) ;  it  has,  however,  been  adjudged,  that  when  the  tenure  is 
by  the  best  beast,  the  service  lies  in  prender  as  well  as  render,  and 
that  the  lord  may  seize,  and  avow  the  taking  as  his  own  beast,  as  in 
the  case  of  heriot  custom  (o),  because  the  choice  of  the  best  beast  is 
in  the  lord,  and  not  in  the  tenant,  and  by  seizing  thereof  the  lord 
reduces  that  to  his  possession,  wherein  he  had  a  property  at  the  deaUi 
of  the  tenant  (p) ;  but  if  the  tenure  is  by  the  rent  of  a  hen  or  capon, 
or  the  like,  the  lord's  only  remedy  is  by  distress  (q). 

It  is  also  settled  that  the  seizure  for  heriot  service  may  be  either 
within  or  without  the  limits  of  the  manor  (r). 

In  avowing  for  heriot  service,  the  exact  nature  of  the  heriot,  whe- 
ther the  best  beast  or  other  thing,  must  be  set  forth  («) ;  but  where 
in  replevin  the  heriot  had  been  eloigned,  and  the  defendant  made 
conusance  as  bailiff  to  the  lord,  it  was  adjudged  on  demurrer  that  it 
was  not  necessary  to  set  forth  the  nature  of  the  heriot,  or  the  value 


that  of  a  mere  covenant  to  pay  a  fine  at 
the  expiration  of  a  demise,  his  lordship  ob- 
served, that  *'  the  heriot  is  a  retribution  for 
the  thing  granted,  and  according  to  the 
authority  of  Drake  ^  Munday  [Cro.  Car. 
207],  it  would  go  to  the  heir  as  one  of  the 
fruits  of  tenure,  and  therefore  must  be  con- 
sidered, though  not  payable  till  the  end 
of  the  term,  as  issuing  out  of  the  thing 
granted." 

(m)  See  Webb  v.  Jiggs,  4  Mau.  &  Selw. 
120.  See  also  Sennet's  case,  2  Str.  787  ; 
ante,  p.  258,  n.  (g). 

(n)  8  H.  7,  f.  10;  Bro.  tit.  "  Hariots," 
pi.  7 ;  Kitch.  263 ;  Keilw.  82 ;  Doct.  & 
Stud.  76;  Gresham  o.  Gainsford,  BendL 
18  ;  Wilson  o.  Wise  or  Vyse,  ib.  39  a,  pi. 
]o4;  S.  C.  Mo.  16;  2  Nels.  Abr.  931, 
pi.  1.  But  see  Co.  Cop.  s.  81,  Tr.  44; 
Woodland  v.  Mantel,  Plow.  95,  96 ;  16  H. 
7.  f.  5;  Fitz.  tit  "  Hariott,"  2;  Bro.  tit. 
•*  Hariots,"  2 ;  Odiham  p.  Smith,  Cro.  Eliz. 
589;  S.  C.  (Bodyam  v.  Smith),  Goiddsb. 
191;  1  And.  288,  289;  S.  C.  Mo.  540; 
Parker  v.  Gage,  1  Show.  81 ;  Edwards  & 
another  v,  Moseley  &  another,  Willes,  192 ; 


Gilb.  Dis.  9. 

(o)  Kitch.  268;  ib.  266,  cites  27  Ass. 
24 ;  8  H.  7,  f.  10 ;  Bro.  tit.  *<  Hariots," 
6,  n  ;  Sir  John  Peter  v.  Knoll,  Cro.  EKs. 
82 ;  Hungerford  o.  Haviland,  3  Bulst 
325 ;  Major  v.  Brandwood,  Osborn  v. 
Steward,  ubi  sup. ;  sup.  n.  (n). 

ip)  8  Bac.  Abr.  491. 

(q)  Gilb.  Dis.  10,  11  ;  Woodland  fu 
Mantel,  sup.  It  was  resolved  in  Odiham 
4r  Smith,  Cro.  Eliz.  590,  that  if  a  tenant 
hold  by  the  render  annually  of  a»  ox,  it  is 
in  the  election  of  the  tenant  what  ox  be 
will  yield. 

(r)  Kitch.  263,  265;  2  Inst.  132;  3  BL 
Com,  15;  Doct  &  Stud.  128;  Woodland*^ 
Mantel,  Parker  v.  Gage,  sup. ;  Austin  v. 
Bennet,  1  Saik.  356.  See  3  ib.  383;  2 
Saund.  168  a,  n.  But  see  Keilw.  82  a, 
pi.  2,  84  b,  pi.  8.  And  it  is  certain  that 
one  cannot  distrain  for  heriot  service  out  of 
the  manor;  Austin  v.  Bennet,  sup. 

(«)  Shaw  V.  Tayler,  Hob.  176  ;  S.  C. 
Hut.  4,  5.  And  see  Parkin  ^  Radcliffe, 
1  Bos.  &  Pul.  282,  393;  post,  **  Heriot 
Custom." 
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thereof,  for  that  might  not  be  known  to  the  defendant,  and  the  plain- 
tiff had  done  wrong  by  his  eloignment  (0- 

When  the  original  grant  is  lost,  the  lord  must  prescribe^  which 
prescription  necessarily  presumes  an  ancient  grant  in  fee  simple  («). 

And  the  heriot  service  being  due  by  reservation,  shall  go  with  the 
reversion  to  the  heir  or  grantee^  and  shall  follow  the  seigniory  if  the 
grant  be  in  &e  (x). 

It  is  said  to  be  due  on  the  death  of  a  tenant  in  fee  simple  only  (y), 
but  the  author  will  presently  show  that  this  is  open  to  doubt,  where 
heriotable  lands  of  ancient  tenure  are  conveyed  to  one  for  life,  with 
remainder  to  another  for  life,  with  remainder  over  in  fee^  for  there 
the  particular  tenant  shall  hold  of  the  superior  lord,  and  not  of  him 
who  made  the  grant  (z) ;  and  clearly  a  heriot  may  be  reserved  on  a 
lease  for  life,  or  on  the  death  of  every  particular  tenant,  whether  for 
life  or  years  (a),  or  even  at  will  (J). 

Some  of  the  books  treat  of  heriots  by  reservation  on  deeds,  as  dis- 
tinguishable from  heriot  service,  and  state  as  a  ground  for  this  distinc- 
tion that  the  heriot  service  is  a  heriot  arising  from  tenure,  and  the 
former  not  so ;  but  if,  on  a  grant  at  this  day  of  freehold  lands,  a  heriot 
should  be  reserved,  and  to  which  there  can  be  no  objection  the  author 
conceives  (c),  it  would  clearly  be  a  heriot  arising  from  tenure,  though 
not  from  ancient  tenure,  to  which  heriot  service,  strictly  speaking,  is 
referrible ;  and  there  is  a  distinction  in  the  remedy  for  heriots  payable 
by  freeholders  to  lords  of  manors  imder  ancient  grants,  and  denomi- 
nated heriot  service,  and  for  heriots  reserved  by  deed  since  the  statute 
of  Quia  emptores :  the  former,  we  have  seen,  lie  in  prender  as  well  as 


(t)  Major  V.  Brandwood,  Cro.  Car.  260, 
(cites  Dicker  o.  Higg^ns,  Tr.  18  Eliz. 
Rot.  506 ;  AnoD.  Tr.  18  Jac.  Rot.  1148) ; 
S.  C.W.Jones,  800 1  Lex  Man.  117,  118. 
See  fiorther  as  to  avowry  for  heriot,  Statham, 
tit  "  Avowrie  ;'*  Kitch.  266.  In  trespass 
for  taking  goods,  to  a  plea  justifying  the 
taking  as  a  heriot  under  a  custom,  the  re- 
plication de  iijuria  held  sufficient,  although 
there  were  several  pleas  claiming  separate 
heriots  in  respect  of  different  tenements. 
Price  V.  Woodhouse,  16  Mees.  &  W.  (Ex.) 
1 ;  4  Dowl.  &  L.  (P.  C.)  286. 

(»)  Kitch.  262,  268;  3  Salk.  832;  2 
Watk.  on  Cop.  134,  135. 

(f )  Bishop  of  Gloucester  o.  Wood,  Win. 
49,  57 ;  2  Watk.  on  Cop.  133,  134. 

(y)  Kitch.  262,  263,  says,  that  to  have 
a  heriot  after  the  death  of  tenant  for  life 
or  yean  is  heriot  custom,  and  that  heriot 
•ervice  is  after  the  death  of  tenant  in  fee ; 
cites  14  H.  4,  f.  5;  8  H.  7,  f.  11 ;  21  H. 


7,  I  13  and  16.  So  (he  adds)  a  heriot 
upon  every  surrender,  or  every  alienation, 
is  heriot  custom ;  cites  3  U.  6,  tit.  8,  B. ; 
and  see  Kitch.  265,  266 ;  Bro.  tit.  "  Ha- 
riots/'  5 ;  Lex  Cust.  238 ;  Damerell  9. 
Protheroe,  11  Jur.  881. 

(2)  Bro.  Ten.  21;  Dy.  362  b.  pi.  19; 
2  Inst.  505 ;  Co.  Lit  21  b,  98  b ;  Webbe 
4  Potter,  Godb.  18. 

(a)  Kitch.  262,  268  ;  Keilw.  84  a  and  b ; 
8  Salk.  332;  Lion  «.  Carew,  Osborn  v. 
Steward  or  Sture,  ubi  sup.;  Ingram  v. 
Tothill,  1  Mod.  216 ;  S.  C.  2  Mod.  93, 
281  ;  S.  C.  1  Vent.  314;  2  Lev.  210;  8 
Keb.  785  ;  Lex  Man.  118,  119. 

(5)  2  Bulst  196,  in  Hix  v.  Gardiner; 
2  Watk.  on  Cop.  146. 

(c)  Lion  V.  Carew,  Oabom  v.  Steward  or 
Sture,  sup. 

This  has  frequently  been  called  Suit 
Heriot, 
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in  render,  and  may  be  taken  even  out  of  the  manor ;  and  where  a 
tenant  in  fee,  holding  bj  heriot  seryice,  dies,  the  tenure  remains  at 
the  time  of  the  seizure  of  the  heriot  (d) ;  but  a  heriot  reserved  on 
lease,  or  suit  Amo^^partdkes  strictlj  of  the  nature  of  rent,  so  that 
the  lord  cannot  seize,  but  must  either  distrain  upon  the  land,  or  bring 
an  action  for  nonpayment  (e) ;  and  suit  heriot  cannot  be  made  pay- 
able after  the  determination  of  the  term,  any  more  than  rent  (/). 

As  a  reseryation  of  a  heriot  is  to  be  construed  strictly,  the  heriot 
would  not  be  payable  by  an  assignee,  unless  so  particularly  expressed 
in  the  deed  (g). 

Again,  as  the  remedy  for  suit  heriot  is  distress  or  action,  it  follows 
that  separate  distresses  must  be  made  for  each  separate  heriot  re- 
served, as  in  the  case  of  a  distress  for  rent  (A). 

It  was  stated  arguendo  in  a  case  where  there  was  a  disjunctive  re- 
servation of  a  best  beast  or  5L  for  a  heriot,  at  the  election  of  the  lessor, 
that  the  lessor  might  distrain  without  first  declaring  his  election,  but 
that  the  bailiff  could  not,  for  that  he  could  not  justify  for  an  arbitrable 
thing  in  avowry,  without  express  command  (i);  but  on  the  latter 
point  nothing  appears  to  have  been  said  by  the  court  (k) ;  and  as  to 
the  former,  the  author  apprehends  that  the  lessor  would  have  made 
his  election  by  the  act  of  distraining  (/). 

All  entire  services,  such,  for  instance,  as  to  render  an  entire  chattel 
upon  the  death  of  a  tenant,  shall  be  multiplied  by  alienation  of  any 
part  of  the  tenancy  (m) ;  but  Mr.  Watkins  was  of  opinion  (n)  that  the 
heriot  service  could  not  be  multiplied  in  prejudice  of  the  donee  or 
grantee  in  fee,  unless  he  parted  with  his  whole  estate,  as  the  person 
to  whom  he  should  grant  an  estate  for  life,  or  years,  or  in  tail,  would 
hold  of  him  and  not  of  the  lord ;  but  that  on  a  grant  by  the  tenant 
in  fee  to  A.  for  life  or  in  tail,  with  remainder  over  in  fee,  there  a 
heriot  would  be  due  on  the  death  of  A.^  as  he  would  hold  of  the 
lord  (p) ;  and  this,  as  the  whole  fee  passes  by  the  grant,  is  perfectly 


(d)  Ingram  v.  Tothill,  Osbom  v.  Steward 
or  Sture,  ubi  sup. ;  Keilw.  84  b  ;  and  lee 
2  NeU.  Abr.  981,  932. 

{e)  Parker  o.  Gage,  I  Sho.  81  ;  Gilb. 
Dis.  11 ;  Edwards  and  another  o.  Moaeley 
and  another,  Willes,  192. 

(/)  Ingram  4*  Tothill,  Osbom  f  Stew- 
ard or  Sture,  sup. 

{g)  Scory  V,  Randall,  Cro.  Car.  313; 
S.  C.  Hetl.  57 ;  Osborn  h;  Steward  or  Sture, 
Ingpram  4"  Tothill,  sup. 

{h)  Rogers  o.  Birkmire,  Rep.  temp. 
Hardw.  247 ;  S.  C.  2  Stra.  1040. 

(i)  Beare  v,  Hodges,  Hetl.  12, 16 ;  S.  C. 
LitL  Rep.  33. 


(*)  14  Vin.  p.  299,  pi.  9,  "  Heriot." 

(/)  See  2  Watk.  on  Cop.  144;  yide  also 
Hob.  207,  in  Cranley  v.  Kingswell,  which 
appears  to  be  the  same  case  as  Crawley  f 
Kingsmill,  ante,  p.  245. 

(m)  Co.  Lit  ss.  222,  223;  Bruerton*i 
case,  6  Co.  1 ;  Talbot's  case,  8  Co.  105 ; 
1  Reb.  357,  in  Baker  o.  Berisford. 

(n)  2  Watk.  on  Cop.  135,  136 ;  and  see 
Co.  Lit  ss.  19,  215;  Perk.  s.  637. 

(o)  2  Watk.  on  Cop.  136 ;  Bro.  Ten.  21 ; 
Dy.  362  b,  pL  19;  2  Inst  505:  Co.  Lit 
21  b;  Webbe  4-  Potter,  Godb.  18;  see 
S.  C.  Owen,  26. 
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reconcilable  with  settled  principles,  for  when  particular  estates  are 
created  bj  the  tenant  in  fee,  and  the  whole  fee  is  not  parted  with,  he 
himself  remains  the  lord's  tenant,  and  a  heriot  would  be  due  on  his 
death  (p). 

But  Mr.  Watkins  in  another  part  (q)  observes,  that  if  a  person 
seised  in  fee  of  freehold  lands  (by  which  must  be  meant  freehold  lands 
subject  to  heriot  service  by  ancient  tenure)  grant  to  ^.  for  life,  with 
remainder  to  B.  for  life,  with  remainder  to  C.  for  life,  with  remainder 
to  D.  in  fee;  A.^  B,,  C,  and  D.  shall  hold  of  the  lord,  as  the  whole 
fee  is  disposed  of;  but  that  as  the  particular  interest  granted  to  ^., 
and  the  several  remainders  limited  to  B.y  C.  and  JD.,  form  together 
but  one  estate  (r),  it  should  seem  to  follow  that  J..,  B.^  C.  and  JD. 
form  but  one  tenant  to  the  lord,  and  consequently  that  but  one  heriot 
can  be  due,  and  that  on  the  decease  of  the  survivor  of  them  («).  But 
that  if  either  alien  his  portion,  it  should  seem  also  that  an  heriot  would 
be  due  on  the  alienation  of  each,  as  the  respective  alienors  would  cease 
to  be  tenants  by  their  own  act,  and  the  respective  alienees  would  be 
in  of  a  new  estate.  It,  however,  appears  to  the  author  that  in  such  a 
case  A.,  B.,  C.  and  D,  could  not  be  considered  as  one  tenant,  but  that 
each  of  them  holding  of  the  lord  paramount,  and  not  of  the  grantor, 
a  heriot  would  be  due  on  the  death  of  each. 

Again,  Mr.  Watkins  distinguishes  between  persons  taking  by  the 
act  of  law,  as  the  husband  in  respect  of  his  curtesy  and  the  wife  of 
her  dower,  and  by  tlie  act  of  the  party y  as  the  grantee  for  life,  or 
years,  or  in  tail,  the  heriot  being  due  in  the  former  case,  but  not  in 
the  latter,  as  it  can  only  be  claimed  on  the  death  of  the  person  who 
is  tenant  to  the  lord  {t) ;  and  as  the  widow,  except  she  take  the  whole 
estate,  is  tenant  to  the  heir  (u),  no  heriot,  he  observes,  would  be  due 
on  her  death ;  but  these  distinctions  are  inapplicable  to  copyholds, 
not  only  as  being  confined  to  heriot  service,  but  also  because  the 
copyholder  in  every  case  holds  immediately  of  the  lord  (x). 

Heriot  Custom. — With  the  exception  of  heriot  service,  of  which 
the  author  has  already  taken  some  notice,  the  only  heriot  recognized 
by  the  ancient  law  of  this  kingdom,  since  feuds  became  hereditary, 
and  since  copyholders  ceased  to  be  mere  tenants  at  will,  is  that 
which  is  usually  denominated  heriot  custom,  and  which  is  due  by 
virtue  of  an  immemorial  usage  from  every  tenant  of  the  particular 

( p)  2  Watk.  on  Cop.  185.  see  KeUw.  84  b ;  14  Vin.  296. 

iq)  Pp.  149,  160.  (u)  2  Watk.  187,  citea  Bro.  Ten.  84; 

(r)  Co.  Lit.  143  a.  Watk.  on  Desc  88. 

(t)  Cites  Keilw.  88  b,  84  a,  pi.  7  and  8,  (x)  See  further  as  to  heriot  service,  post, 

and  adds  qusre  de  hoc  1  tit.  "  Heriot  Custom." 
(/)  2  Watk.  on  Cop.  186,  137, 138  ;  but 
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manor  (y),  more  frequently  on  the  death  of  the  tenant  (z),  but  some- 
times on  alienation  also^  or  on  alienation  only  (a)» 

In  a  note  to  the  second  edition  of  Watkins  on  Cop.  (b),  a  doubt  is 
expressed  whether  a  custom  to  have  a  heriot  on  alienation  is  sup- 
portable^  inasmuch  as  the  heriot  was  given  to  the  lord  when  the 
person  who  had  it  could  no  longer  use  it ;  but  that,  under  the  custom 
in  question,  it  would  seem  to  be  taken  away  from  the  person  who 
ought  to  have  it  for  the  purpose  of  defence  or  agriculture.  It  is 
probable,  however,  that  the  custom  woidd  be  deemed  to  be  good,  as 
the  heriot  on  alienation  is  in  the  nature  of  a  fine  (c). 

This  species  of  heriot  is  due  in  respect  of  copyhold  as  well  as 
freehold  lands,  and  is  said  to  lie  in  prender  only,  and  not  in  render  ; 
therefore  the  lord  cannot  distrain  for  it({f ),  except,  as  it  should  seem, 
by  special  custom  (e). 


(y)  Co.  Cop.  ■.  24,  Tr.  24,  25 ;  Talbot's 
case,  8  Co.  106.  And  see  Kitch.  262,  265, 
and  the  cases  there  cited  from  the  l^ear 
Books.  A  composition  made  within  time 
of  memory  would  not  be  binding ;  Co.  Cop. 
s.  dl,  Tr.  46 ;  2  Bl.  Com.  424. 

(s)  A  custom  that  the  lord  should  haye 
the  best  beast  of  every  person  dying  within 
his  manor,  would  be  void  as  to  strangers ; 
Parker  ^  Combleford,  Cro.  Eliz.  725. 

Where  by  the  custom  the  lord  was  to 
have  for  an  heriot  on  every  descent  the 
best  quick  cattle  for  every  yard  and  half 
land,  and  if  any  tenant  should  let  his  land, 
and  the  lord  at  his  decease  should  not  be 
answered  the  best  beast  for  his  heriot  which 
did  commonly  manure  the  premises,  the 
person  to  whom  the  land  ought  to  come 
should  pay  to  the  lord,  within  six  weeks 
after  the  death  of  the  tenant,  three  pounds 
for  every  yard  of  land,  and  forty  shillings 
for  every  half  yard  land,  instead  of  a  heriot, 
it  was  held  that  when  the  tenant  died  after 
having  let  his  land,  the  lord  was  entitled 
only  to  the  pecuniary  payment  in  lieu  of 
the  heriot;  Croome  o.  Guise,  4  Bing.  N.  S. 
148.  Immemorial  payments  had  been 
made  to  the  lord  of  a  manor  in  respect 
of  thirty-eight  distinct  tenements,  as  rent, 
on  the  death  of  each  tenant,  by  his  suc- 
cessors, hi  lieu  of  heriots  and  reliefs;  and 
it  appeared  by  the  evidence,  that  the 
heriots  were  heriot  custom,  rather  than 
heriot  service,  and  that  the  relief  was  by 
custom  and  not  of  common  right  or  by 
reservation,  and  some  of  the  payments  had 
been  made  by  the  executors  of  deceased 


tenants,  but  it  was  not  shown  that  any  one 
tenant  was  in  possession  of  all  the  land 
alleged  to  be  liable  to  the  payment,  and 
the  aggregate  amount  of  rent  only  was 
known,  and  not  the  proportion  due  in  re- 
spect of  each  estate ;  on  a  bill  filed  ander 
those  circumstances  by  the  lord  against  a 
tenant,  it  was  held  that  the  lord  had  no 
equity  against  the  executors  of  a  deceased 
tenant,  although  it  appeared  that  in  con- 
sequence of  the  description  and  quantity 
of  the  lands  being  lost,  he  was  unable  to 
enforce  any  claim  at  law.  Mayor,  &c.  of 
Basingstoke  v.  Lord  Bolton,  3  Drew.  50. 
Inclosure  commissioners  have  no  power, 
on  the  exchange  of  freehold  lands  subject 
to  heriots  and  reliefs,  to  make  the  allotted 
lands  so  subject    Ibid. 

(a)  Kitch.  265 ;  Hil.  8  H.  8,  fol.  10  a 
and  b,  pi.  S;  Bro.  tit.  **  Hariots,"  8;  2 
Watk.  on  Cop.  188.  Whether  a  custom 
for  the  incoming  copyholder  to  pay  a  sum 
to  be  assessed  by  the  homage,  m  tkg  mmme 
of  a  heriot,  be  good  or  not,  see  PariLia  s. 
Radclifie,  1  Bos.  &  Pul.  282. 

(6)  Page  145. 

(c)  Gilb.  Ten.  50;  ib.  N.  82;  see  post, 
p.  259,  n.  (h)f  as  to  heriots  on  alienation 
by  persons  seised  in  joint  tenancy. 

{d)  Kitch.  268,  266,  267 ;  38  Edw.  3, 
fol.  7;  37  Ass.  24;  8  Hen.  7,  foL  10;  13 
Edw.  3 ;  Bro.  tit.  "  Hariots,*'  2,  6,  7,  9 ; 
GUb.  Dis.  10;  3  Bl.  Com.  15. 

(e)  Hungerford  v.  Haviland,  3  Bulst. 
824,  325 ;  S.  a  W.  Jones,  132 ;  S.  C.  2 
Roll.  Rep.  370. 
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Heriot  custom  may  also  be  due  on  the  death  or  alienation  of  a 
copyholder  for  life  or  years,  as  well  as  of  a  tenant  in  fee  simple ;  and 
although  in  freehold  cases,  when  particular  estates  are  carved  out  by 
a  person  seised  in  fee,  and  the  whole  fee  disposed  of,  it  has  been 
doubted  whether  more  than  one  heriot  is  due  (particularly  if  it  be 
faeriot  service),  and  that,  on  the  death  of  the  survivor  of  the  parti- 
cular tenants  and  remainder-man  (/) ;  yet  in  copyhold  cases,  as  each 
particular  tenant  holds  immediately  of  the  lord,  a  heriot  must  be  due 
on  the  death  of  such  tenant,  whether  or  not  the  whole  fee  is  disposed 
of  by  the  surrender  or  will  under  which  he  derives  his  title. 

Mr.  Watkins,  in  treating  of  heriots  due  by  custom  on  alienation^ 
makes  the  same  distinction  between  the  creation  of  a  particular  in- 
terest, and  the  disposition  of  the  whole  fee  simple,  as  in  the  case  of 
heriot  service  (^),  and  therefore  assumes  that  the  heriot  would  not  be 
due  on  the  grant  of  a  less  estate  than  a  fee  simple,  such  grant  not 
being  a  change  of  tenancy  with  respect  to  the  lord :  this  is  quite  clear, 
the  author  conceives,  but  it  is  irrelevant  to  copyhold  tenure  for  the 
reason  just  assigned,  namely,  that  the  copyholder  in  every  case  holds 
immediately  of  the  lord,  so  that  a  surrender  of  any  portion  of  his 
interest  must  of  necessity  create  a  change  of  tenancy. 

A  heriot  is  due  on  the  death  of  the  reversioner,  both  as  to  freehold 
and  copyhold  estates  (A),  for  he  is  equally  in  the  seisin  as  a  person 
entitled  in  possession  (t). 

And  by  custom  a  heriot  may  be  claimed  on  the  death  of  the  head 
of  a  body  politic  (k). 

The  heriot  is  due  on  the  decease  of  the  lord's  tenant,  and  therefore 
on  the  death  of  the  trustee,  and  not  of  the  cestui  que  trust  {I), 

And  a  heriot  is  not  due  on  the  death  of  a  person  having  only  an 
interesse  termini ;  for  instance,  if  a  lease  be  made  to  two  for  ninety- 
nine  years,  if  three  persons  should  so  long  live,  to  commence  at  the 
expiration  of  an  existing  lease,  at  a  certain  rent,  and  rendering  a 
heriot  after  the  death  of  the  lessees,  or  either  of  them,  and  one  of  the 
lessees  for  ninety-nine  years  die  before  the  expiration  of  the  first 
lease,  a  heriot  could  not  be  demanded,  as  there  would  be  no  reversion 


(/)  Ante,  p.  257. 

(g)  ^  Watk.  on  Cop.  156,  157 1  ante, 
pw  257;  post,  p.  264. 

(A)  Butler  v.  Archer,  Ow.  152;  Br. 
Hariota,  1 ;  Br.  Ayowrie,  142 ;  Br.  Entre 
Cong.  pi.  20;  2  Watk.  on  Cop.  149. 

(f )  Bro.  Escheat,  6 ;  ib.  Waste,  40 ;  Dy. 
127  b,  pi.  56 ;  Gilb.  Ten.  88 ;  2  Watk.  149 ; 
ante,  p.  1 15. 

(k)  Fitz.  Har.  7 ;  5  Edw.  4, 72  b,  Long's 
case;  2  Watk.  on  Cop.  155,  citesi  S.  C,  and 


also  1  Edw.  2, 14  a;  Fisher,  81,  cites  Long's 
case,  and  two  instances  in  Orford  UniverHtp. 
But  a  heriot  could  not  be  claimed  of  him 
without  a  custom  for  it ;  82  Edw.  2 ;  Fitz. 
Har.  7 ;  Kitch.  264. 

(I)  Trin.  CoU.  Camb.  p.  Browne,  1  Vem. 
441 ;  1  Sir.  W.  Bl.  141 ;  Smartle  v.  Pen- 
hallow,  2  Lord  Raym.  1000;  S.  C.  1  Salk. 
189;  S.  C.  6  Mod.  67;  d  Atk.  77,  in  Car 
V.  Ellison. 
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until  the  commencement  of  the  term,  and  for  want  of  a  reversion  the 
reservation  could  not  take  effect  (m). 

It  would  seem  that  the  heriot^  in  case  of  disseisin^  will  be  due  on 
the  death  of  the  disseisee,  and  not  of  the  disseisor,  as  the  former 
continues  tenant  to  the  lord  by  right  {n),  unless  indeed  the  entry  of 
the  disseisee  or  his  heir  was  tolled  (o) ;  but  it  is  to  be  recollected  that 
a  copyholder  cannot,  properly  speaking,  be  disseised  (p),  and  that  the 
entry  of  him  who  has  the  customary  right  is  not  tolled  by  descent  (9). 

A  heriot  will  be  due  on  the  death  of  the  surrenderor  of  copyholds, 
if  he  die  before  the  admission  of  the  surrenderee,  thie  latter  not  be- 
coming the  lord's  tenant  until  admittance  (r). 

As  joint-tenants  make  together  but  one  tenant  to  the  lord,  and  a 
heriot  being  payable  only  on  the  death  of  a  person  who  dies  solefy 
seised  («),  ho  heriot  is  due  until  the  death  of  the  smrvivor  of  them  {t). 

And  the  law  is  the  same  with  respect  to  coparceners,  as  they  also 
are  but  as  one  tenant  to  the  lord,  being  seised  per  nde  et  per  iout  («) : 


(m)  Lion  v,  Carew,  1  Vent.  91 ;  S.  G. 
(Lanyon  0.  Carne),  2  Saund.  165 ;  S.  C. 
(Langan  v.  Came),  1  Lev.  294;  S.  C. 
(Lemal  r.  Cara),  2  Keb.  505,  572,  588, 
677;  S.  C.  (Hangon  <f  Carve),  Sid.  487; 
Lex  Gust.  242,  243;  Lex  Man.  119;  2 
Watk.  on  Cop.  150. 

(n)  Co.  Cop.  8.  66,  Tr.  129. 

(0)  Gilb.  Ten.  N.  24,  p.  572;  Kitch. 
268,  264;  44  Ed.  8,  fol.  18;  7  Hen.  4,  fol. 
17;  Bro.  tit.  "Hariote,"  1;  Norrice  v. 
Norrice,  Mar.  28 ;  S.  C.  (Norris  o.  Nor- 
ris),  2  Roll.  Abr.  "  Heriot,*'  2 ;  2  Watk. 
on  Cop.  146,  147. 

(p)  Ante,  pp.  59,  1 16,  286 ;  but  see  2 
Roil.  Abr.  "  Heriot,"  2. 

iq)  Ante,  p.  88.  By  the  89th  sect,  of  8 
&  4  Will  4,  c  27,  no  descent,  discon- 
tinuance or  warranty,  was  to  bar  a  right  of 
entry  for  the  recovery  of  any  land. 

(r)  Kitch.  265.  Mr.  Watkins,  in  the 
2nd  ed.  of  his  Copyholder,  p.  147}  n.  (e), 
makes  a  qu.  whether  if  the  surrenderee 
4lie,  and  his  heir  be  admitted  (which  ad- 
mission would  relate  back  to  the  date  of 
the  surrender),  the  lord  could  claim  a 
heriot  on  the  death  of  the  surrenderee; 
and  adds,  "  If  so,  the  lord  must  return  the 
heriot  taken  on  the  death  of  the  surren- 
deror." 

The  author  apprehends  that  in  the  case 
of  a  surrenderee  dying  without  having 
been  admitted,  his  heir,  upon  admission, 
would  be  compellable  in  equity  to  make 


good  to  the  lord  the  loss  he  should  have 
sustained  by  the  neglect  of  the  surrenderee 
to  be  admitted,  and  so  subject  himself  to 
pay  and  render  the  customary  fine  and 
services. 

(9)  Butler  V.  Archer,  Ow.  152;  Bra. 
tit.  <*  Hariots,"  4 ;  2  Watk.  on  Cop.  147. 
148 ;  Ramshaw  ^  Robottom,  Duke's  Char. 
U.  by  Bridg.  185.  One  of  the  customs  of 
a  manor  was,  in  1778,  presented  to  be 
*'  that  every  copyhold  tenant  that  holdecfa 
copyhold  lands  of  the  lords  of  this  manor 
upon  death  or  alienation  ought  to  pay  a 
heriot."  The  custom  had  been  in  accord- 
ance with  the  entry,  but  no  instance  was 
shown  of  an  alienation  by  joint-tenants, 
nor  of  any  claim  to  a  heriot  from  each  of 
several  joint-tenants  on  alienation,  and  it 
was  held  that,  without  proof  of  a  special 
custom,  one  heriot  only  was  due  on  their 
joint  alienation.  Padwick  v.  Tyndale,  28 
L.  J.  90,  Q.  B.  Where  it  appeared  on  the 
court  rolls  of  a  manor  that  the  custom  had 
been  presented  to  be  that  every  copyhold 
tenant  ought,  upon  death  or  alienation,  to 
pay  the  lord  a  heriot,  it  was  held  tiiat  one 
heriot  only  was  due  in  respect  of  each  tene- 
ment upon  an  alienation  by  joint- tenants. 
Padwick  «.  Greenfield,  5  Jur.  (N.  S.)  676. 

(/)  Kitch.  264,  cites  24  Ed.  3,  S  ;  19  R. 
2,  5 ;  Fitz.  Har.  pi.  8,  5 ;  Com.  Dig.  Cop. 
(K.  24.) 

(u)  8  Leo.  18,  ca.  80;  Lib.  Ass.  210  b; 
Pasch.  34  Ed.  8,  pi.  15;  2  Biog.  286,  in 
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and  the  author  apprehends  that  no  heriot  will  be  due  in  respect  of 
any  share  of  the  property,  so  long  as  the  privity  of  estate  continues 
betrween  surviving  coparceners  and  the  heir  or  heirs  of  one  or  more 
deceased  coparceners  {x) ;  but  should  coparceners  take  admission  sepa- 
rately, on  the  basis  of  a  contract  for  a  partition,  then  it  may  admit  of 
an  argument  that  the  holding  would  be  converted  into  a  tenancy  in 
GOBunon,  and  so  render  it  necessary  for  them  to  plead  their  respective 
admissionB  as  new  grants,  and  not  allege  seisin  in  the  ancestor.  But 
the  author  inclines  to  think  that  the  mere  act  of  admission,  in 
'whatever  form  it  might  be  made  by  the  lord^  could  not  operate  as  a 
eeTcrance  of  the  legal  tenancy  under  the  descent  (y). 

Tenants  in  common  are  solely  seised,  so  that  a  heriot  is  due  to  the 
lord  on  the  death  of  each  of  them.  This  principle  has  been  repeatedly 
reoognised  in  the  courts  of  law  (z),  and  was  fully  established  by  the 
decision  of  the  Court  of  King's  Bench  in  Attree  v.  Scutt(a) ;  but 
which  case^  as  far  as  relates  to  the  legal  effect  of  a  reunion  of  the 
several  imdivided  shares  of  copyhold  property,  was  overruled  by 
the  Court  of  Common  Pleas  in  the  case  of  Garland  v.  Jekyll  and 
another  (i),  and  by  the  Court  of  King's  Bench  in  the  case  of  Hollaway 
and  another  v.  Berkeley  (c). 

The  case  of  Holloway  and  another  v.  Berkeley  {d)  also  overruled 
the  authority  of  Attree  &  Scutt  on  the  particular  point  under  con- 
sideration, though  it  left  the  case  in  Fitzh.  unimpeached.  Bayley,  J., 
in  delivering  the  judgment  of  the  court,  stated  in  substance,  that  in 
April,  1812, «/.  A.  died  seised  of  certain  copyholds  held  of  the  manor 
of  Bosham,  which  had  been  formerly  six  tenements,  having  surren- 
dered them  to  the  use  of  his  will,  and  having  devised  them  to  his  two 
Bonsy  Cr.  H,  A,  and  J.  A,,  as  tenants  in  common  in  fee:  that  in 
August,  1812,  the  two  brothers  were  respectively  admitted  to  un- 
divided moieties,  and  in  February,  1818,  J.  A.  surrendered  his  moiety 
to  his  brother  G,  H.  A.,  who  was  admitted  thereto.  In  1824, 
G,  JS,  A.  died^  and  the  lord  seized  two  beasts  in  respect  to  each  of 


Garland  Sf  Jekyll.  As  between  them- 
aelTes  they  have  a  sole  seisin,  but  as  to 
other  persons  they  have  a  joint  seisin ;  2 
Watk.  on  Cop.  14S,  149 ;  ante,  pp.  203, 
2SS. 

(x)  Co.  Lit.  163  b,  164  a ;  2  P.  W. 
614. 

(y)  Ante,  p.  204. 

(s)  See  ante,  pp.  204,  233. 

(a)  6  East,  481 ;  S.  C.  2  Smith,  449. 

{b)  2  Bing.  273. 

( c)  6  Bam.  8t  Cress.  2 ;  S.  C.  9  Dow.  k 
Ry.  S3.     It  was  observed  by  the  court  in 


this  case,  that  the  authority  of  Fitzh.  tit. 
**  Heriots,'*  pi.  1,  was  the  case,  not  of  the 
creation  of  a  tenancy  in  common,  but  of  a 
severance  of  the  estate  into  distinct  parcels^ 
and  the  alienation  of  one  of  those  parcels 
to  others.  But  Bayley,  J.,  towards  the  con- 
clusion of  the  judgment  of  the  court  in  that 
case,  said,  that  **  whether  the  case  in  Fitzh. 
was  a  right  or  wrong  decision,  the  court 
'  considered  to  be  matter  still  open  for  discus* 
sion." 
(d)  6  Barn,  k  Cress.  2. 
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the  six  copyholds^  and  for  the  seizure  of  six,  t.  e.  all  but  one  on  eacli, 
the  action  was  brought.  The  question  therefore  was  whether  upon  a 
tenancy  in  common  the  share  of  each  tenement  constitute  a  distinct 
tenementy  or  whether,  notwithstanding  the  distinct  estates  of  each 
tenant  in  common,  the  copyhold  remained  an  entire  tenement ;  that 
the  custom  (which  was  against  common  right,  and  to  be  construed 
strictly),  gave  a  heriot  in  respect  of  each  tenement,  and  not  in  respect 
of  each  estate  in  a  copyhold  tenement  of  which  the  tenant  died  seised. 
The  learned  judge  then  adverted  to  Lord  Coke's  Commentary  on  the 
2nd  chap,  of  the  Statute  of  Quia  emptores,  in  illustration  of  the 
distinction  which  the  law  contemplates  between  an  alienation  of  a 
distinct  parcel  of  a  freehold  tenement  and  the  creation  of  a  tenancy 
in  common ;  and  from  which  he  deduced  that  in  the  case  of  freehold 
lands,  which  are  within  the  Statute  of  Quia  emptores,  the  creation 
of  a  tenancy  in  common  leaves  the  services  entire,  and  consequently 
must  leave  the  tenement  entire  also;  and  if  (said  his  lordship)  this 
be  the  case  in  freeholds,  ^^  a  fortiori  must  it  in  the  case  of  copy- 
holds," and  he  cited  as  an  authority  for  the  applicability  of  the  prin- 
ciple to  copyholds,  Co.  Cop.  s.  56,  p.  130 ;  6  Vin.  105  ;  Kitch.  24o  ; 
establishing  a  plain  distinction  between  the  alienation  of  an  entire 
part  and  the  creation  of  a  tenancy  in  common,  and  observed  tliat 
though  the  former  might  split  one  tenement  into  several,  the  latter 
would  not  The  judgment  concludes  thus,  "  The  authority  from 
Fitzh.  is  the  case,  not  of  the  creation  of  a  tenancy  in  common,  but 
of  a  severance  of  the  estate  into  distinct  parcels,  and  the  alienation  of 
one  of  those  parcels  of  his  land  to  others.  And  if  we  are  right 
in  supposing  that  the  creation  of  a  tenancy  in  common  in  what  was 
previously  an  entire  tenement,  will  not  destroy  the  entirety  of  the 
tenement,  it  is  immateral  to  consider  what  will  be  the  effect  of  sever- 
ing a  tenement  into  distinct  parcels.  It  does  not  appear  from  Fitzh. 
whether  that  was  the  case  of  a  copyhold  or  of  a  freehold  tenement, 
but  it  has  been  frequently  noticed  in  subsequent  cases,  [6  Co.  1  a,  8 
Co.  105  a ;  Pahn.  342 ;  Kitch.  269 ;  Com.  Dig.  Cop.  K.  19 ;]  and  it 
is  a  relief  to  us  not  to  be  called  upon  to  impeach  it.  Whet/ier  it  be  a 
right  or  a  wrong  decision,  we  consider  a  matter  stiU  open  for  discus- 
sion. In  Attree  &  Scutt,  it  may  be  difficult  to  collect  fr^om  the  report 
whether  there  was  not  a  severance  of  the  tenements  so  as  to  allot  to 
one  tenement  what  had  previously  been  parcel  of  another ;  but  tlie 
judgment  of  the  court  appears  to  have  proceeded  upon  the  ground 
that  the  creation  of  a  tenancy  in  common,  though  there  was  no  divi- 
sion or  severance  of  the  property,  created  distinct  and  separate  tene- 
ments, and  in  that  respect  we  think  that  decision  wrong.  Garland 
&  Jehyll  was  a  case  of  the*  creation  of  a  tenancy  in  common,  and 
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upon  the  principle  that  the  ^creation  of  a  tenancy  in  common  leaves 
the  tenement  entire,  we  think  the  decision  in  that  case  right.  It  is 
not  necessary  for  us  to  say  what  would  have  been  our  opinion  had  that 
been  a  case  in  which  there  had  been  an  actual  severance  and  division 
of  a  tenement  into  distinct  and  separate  parcels^  so  as  to  have  given  to 
separate  holders  separate  properties  in  severalty ^  and  we  cautiously 
abstain  from  saying  anything  on  that  point. 

As  a  feme  covert  can  have  no  ownership  in  personal  chattels,  it 
would  seem  that  the  lord  shall  not  have  a  heriot  on  her  death  (g) ; 
but  it  is  observed  by  Mr.  Watkins  (A),  that  this  reasoning  will  not 
hold  where  she  has  a  separate  estate. 

When  a  feme  copyholder  marries,  the  husband  and  wife  are  seised 
in  her  right,  and  the  seisin  continues  in  the  wife  if  she  survive  the 
husband ;  and  as  there  is  no  change  of  tenancy  on  the  death  of  the 
husband,  no  heriot  will  accrue  to  the  lord  {%), 

A  heriot  is  due  in  copyhold  cases  on  the  death  of  the  husband, 
tenant  by  the  curtesy,  and  of  the  wife  tenant  in  dower,  whether  the 
curtesy  or  dower  is  of  the  whole  or  a  portion  only  of  the  estate,  as 
they  respectively  hold  immediately  of  the  lord  in  both  instances  (&) ; 
and  when  the  widow  has  her  ireebench  of  a  portion  only  of  the  land, 
a  heriot  will  be  due  on  the  death  of  both  the  heir  and  widow  (/). 

But  the  author  apprehends  that  if  the  customary  heir,  or  the 
husband  entitled  to  curtesy  in  the  copyhold  of  his  wife,  or  the  wife 
entitled  to  freebench  in  the  copyhold  of  her  husband,  where  the  lord 
could  compel  admission  to  such  curtesy  or  fireebench,  should  die 
without  being  admitted,  no  heriot  would  be  due  (m).    ' 

In  freehold  cases,  however,  as  the  heir  and  not  the  widow  is  the 
tenant  to  the  lord,  it  would  seem  that  a  heriot  is  not  due  on  the  death 
of  the  widow  (n). 

According  to  the  case  of  Smartle  v.  Penhallow  (o),  the  lord  was 
not  entitled  to  a  heriot  on  the  death  of  an  assignee  of  a  bankrupt, 
but  should  have  his  heriot  on  the  death  of  the  bankrupt.  It  is  appre- 
hended that  a  heriot  would  accrue  to  the  lord  in  respect  of  copyhold 
land,  by  the  death  of  the  bankrupt  before  the  execution  of  the  power 
of  sale  given  to  the  court  under  the  Bankruptcy  Act,  1861,  s.  114(/i); 


(g)  2  Bl.  Com.  424»  cites  Keilw.  84  b  ; 
4  Lea  239,  pi.  877. 

(A)  2  Cop.  151. 

(t)  Co.  Lit.  851  a,  185  b;  Plowd.  Que- 
ries, Qu.  64;  2  Watk.  151 ;  1  Dougl.  829  ; 
Plowd.  191  a;  2  Inst.  801. 

(k)  Ante,  p.  206;  (filb.  Ten.  172,  178; 
Chapman  v.  Sharpe,  2  Show.  184;  2  Watk. 
154. 

(/)  See  1  Keb.  357,  per  Wyndham,  J. 


(m)  See  Mo.  272,  in  Ever  v,  Aston. 

(n)  Ante,  p.  257.  Neither  does  this 
reason  hold  when  there  is  no  heir ;  in  such 
case  therefore,  perhaps,  a  heriot  would  be 
due;  2  Watk.  on  Cop.  152;  Watk.  on 
Desc.  83,  n.  (n). 

(o)  2  Lord  Raym.  1002,  1003 ;  S.  C.  1 
Salk.  188,  189;  3  ib.  181 ;  S.  C.  6  Mod. 
63. 

(p)  Ante,  p.  208. 
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but  that  the  death  of  the  bankrupt  after  assignees  are  chosen  would 
not  entitle  the  lord  to  a  heriot  in  respect  of  freehold  land,  as  the  ]42Dd 
sect,  of  12  &  13  Vict.  c.  142,  vests  the  real  estates  of  a  bankrupt, 
except  copyhold,  in  the  assignees  upon  their  appointment,  without 
any  conveyance. 

A  heriot  is  due  in  respect  of  the  land,  so  that  when  a  person  dies 
seised  of  several  heriotable  tenements,  a  heriot  must  be  ^  paid  for 
each  {q).  And  in  such  a  case  it  is  sufficient  to  allege,  that  by  the 
custom  the  lord  is  entitled  upon  the  death  of  every  tenant  to  have  a 
heriot  for  every  distinct  tenement  of  which  he  died  seised.  So,  in 
SyliarcTs  case  (r),  the  defendant  avowed  the  taking  nomine  herioiarumj 
&c.,  and  laid  the  custom  of  the  manor  to  be,  '^  that  upon  the  death 
of  every  free  tenant^  the  lord  for  the  time  being  hath  used  to  have  a 
heriot  for  each  parcel  thus  held^  and  that  the  plaintiff's  fiither  held 
several  parcels,  &c.,  and  died  seised.  Exceptions  were  taken,  because 
the  taking  is  said  to  be  nomine  heriotorum,  and  not  shown  partiru-- 
larly  for  whaty  as  what  he  took  for  the  one  and  what  for  the  other, 
nor  did  he  show  of  what  estate  he  died  seised.  But  it  was  answered 
that  he  need  not  do  so;  for  the  law  says  that  he  takes  them  for 
heriots,  and  that  it  is  a  duty  presently  and  an  interest  settled,  and 
that  the  showing  that  he  took  them  nomine  heriotorum  is  good,  and 
so  it  was  held  by  the  court,  and  adjudged  for  the  defendant,  and  a 
return  awarded. 

But,  by  the  custom  of  some  manors,  one  heriot  only  is  due  on  the 
death  of  a  person  who  dies  seised  of  several  distinct  copyholds  («). 

When  a  heriot  is  due  on  alienation,  it  is  capable  of  being  multi- 
plied by  the  disposition  of  a  portion  either  of  the  interest  in  the  land 
or  of  the  land  itself,  and  consequently  the  alienor  would  be  liable  to 
a  heriot  in  respect  of  the  reversion  in  the  former  case,  and  of  the  land 
he  should  retain  in  the  latter  (0;  and  after  alienation  of  any  part  of 
heriotable  lands,  separate  heriots  would  be  payable,  although  the 
lands  should  again  unite  in  the  same  person  (u). 

It  is  clear  that  heriot  service  would  be  extinguished  by  the  lands 
uniting  with  the  manor,  either  by  purchase  or  escheat,  as  it  is  a  ser- 
vice annexed  to  the  land ;  but  if  the  custom  of  the  manor  be  that 


{q)  Kitch.  264;  Bruerton'8  case,  6  Co. 
1 ;  Rogers  v,  Birkmire,  ubi  sup. 

(r)  1  Bulst.  101;  14  Vin.  801,  pi.  9;  2 
Nels.  Abr.  931,  pi.  7. 

(#)  This  the  author  has  understood  is 
the  custom  of  the  manor  of  Eardisley  Fo- 
reign, in  Herefordshire,  and  of  Lowden 
Leighton,  in  Kent;  and  see  2  Watk.  on 
Cop.  156,  n.  (i),  278,  298.  Customs  of 
Mayfield  and  Framfield,  Kitch.  265. 

(/)  Bruerton*8  case,  6  Co.  1 ;   Talbot's 


case,  8  Co.  105;  Chapman  v.  Pendleton, 
2Brownl.  29S;  H.  34  Ed.  S;  Fitz.  Uar. 
1;  Kitch.  264,  266;  2  Watk.  onCop.  159; 
Baker  8f  Berisford,  1  Keb.  35^ ;  and  see 
Attree  <f  Scutt,  6  East,  483 ;  S.  C.  2  Snaith, 
449. 

(tt)  Kitch.  265;  Talbot's  case,  sop.; 
Fitz.  Har.  1,  H.  34  Ed.  3;  2  Watk.  on 
Cop.  160;  and  see  Attree  ^  Scutt,  Gar- 
land  Sf  Jekyll,  HoUoway  ^  Berkeley,  ubi 
sup. 
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upon  the  death  of  every  tenant  of  the  manor  the  lord  shall  have  a 
heriot,  although  the  lord  purchase  part  of  the  tenancy,  yet  he  shall 
haTC  a  heriot  by  the  custom  fo;*  the  residue ;  for  the  tenancy  remains, 
and  the  custom  extends  to  every  tenant :  and  it  would  seem  that  in 
the  case  of  heriot  custom,  if  the  lord  re-granted  the  lands,  they  would 
still  be  liable  to  a  heriot,  although  it  be  entire  and  not  annual  (x). 

When  the  heriot  is  the  best  beast  or  good,  the  property  in  such 
beast  or  good  is  in  the  lord  immediately  on  the  death  of  the  tenant  ( y ), 
or  on  the  alienation  (when  by  the  custom  a  heriot  is  due  on  aliena- 
tion :  and  the  lord  will  be  bound  by  his  election,  although  he  should 
not  take  the  best  beast  of  which  the  tenant  was  possessed  (z). 

It  behoves  the  lord  to  seize  immediately  after  the  heriot  accrues, 
as  his  right  would  be  concluded  by  a  bond  fide  sale  made  by  the 
executors  in  market  overt,  by  which  the  property  in  any  goods  so 
sold  is  altered  (a).  But  it  should  seem  that  in  the  case  of  a  horse, 
the  provisions  of  the  acts  of  2  P.  &  M.  c.  7,  and  31  Eliz.  c.  12  (and 
see  more  particularly  the  2nd  section  of  the  latter  statute)  must  be 
oomplied  with. 

And  the  author  apprehends  that  after  the  lapse  of  a  great  length 
of  time,  a  bond  fide  purchase  of  the  horse  or  other  chattel  liable  to  be 
seized  as  a  heriot,  made  in  ignorance  of  the  lord's  right,  would  be 
protected,  in  equity  at  least,  &om  the  fair  presumption  of  the  lord's 
having  waived  his  right  by  neglecting  to  assert  it  (b). 

But  the  right  of  the  lord  to  his  heriot  is  not  to  be  defeated  by  de- 
vise (c);  and  by  13  Eliz.  c.  5{d),aR  gifts,  &c.  made. expressly ''to 
the  end,  purpose,  and  intent  to  defraud  the  lord  of  his  heriot,"  are,  as 


(«)  14  H.  4,  f.  8  ;  8  H.  7,  f  11 ;  Kitch. 
264;  14  H.  4,  5;  Bro.  « Hariots/'  8; 
Bnierton's  case,  Talbot's  case,  Chapman  v. 
Pendleton,  sup.;  Gilb.  Rents,  171;  2 
Watk.  on  Cop.  160,  161 ;  Co.  Lit.  149  b  ; 
Com.  Dig.  Cop.  519  (K.  23.) 

ig)  Bro.  tit.  *'  Harlots,*'  pL  2 ;  38  Ed.  8, 
r.7;  Kitch.  268,  264;  2  Bl.  Com.  424; 
Plow.  96 ;  2  Watk.  on  Cop.  162 ;  3  Mod. 
231,  in  Osborn  ^  Steward;  post,  266,  n. 
(f ) ;  and  see  Abington  v.  Lipscomb,  post, 
267. 

IX)  Odiham  v.  Smith,  Cro.  Eliz.  390; 
18  H.  7,  3;  Bro.  tit  *«  Hariots,"  11  ;  and 
see  Hob.  60. 

(a)  16  Ed.  3 ;  Fitz.  Har.  pi.  2  ;  Kitch. 
265:  2  Inst  718;  2  Bl.  Com.  450;  Har. 
wood  9.  Smith,  2  T.  R.  755;  Gimson  v. 
Woodfall,  2  Car.  &  Pa.  41 ;  Peer  v.  Hum- 
phrey, 2  Add].  &  Ell.  495. 

(6)    But    Kitch.  265,    says,    <Mf   one 


which  holds  by  heriot  service  to  pay  the 
best  beast  dies,  and  hath  a  cow  at  the  time 
of  his  death,  which  is  the  best,  though  that 
the  executors  sell  that,  the  lord  may  seize 
that  in  the  hands  of  him  to  whom  she  is 
sold,  if  the  sale  be  not  in  an  open  market, 
and  not  there  if  without  fraud ;  16  Ed.  8 ; 
Fitzh.  2." 

(c)  See  Co.  Lit  185  b,  where  it  is 
said  that  the  heriot  shall  be  paid  before 
the  mortuary,  which  Mr.  Just.  Blackstone 
denominates  a  sort  of  ecclesiastical  heriot ; 
2  Com.  425  ;  yide  also  Fleta,  lib.  2,  c.  50 ; 
Bract  lib.  2,  f.  60;  Britt.  f.  178  ;  Kitch. 
264;  1  Ca.  &0p.  219. 

(d)  By  the  2n  J  sect  of  that  act,  the  party 
to  such  fraudulent  gift,  &&,  forfeits  the 
whole  of  the  goods  and  chattels  so  disposed 
of,  one  moiety  to  the  crown,  and  the  othir 
to  the  party  grieved  by  such  feigned  and 
fraudulent  gift,  &c. 
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against  him,  his  heirs,  executors,  &c.  declared  to  be  void ;  but  the 
fraudulent  intent  must  be  proved  by  the  lord  (e). 

The  seizure  must  .be  of  the  best  beast  belonging  to  the  tenant  at 
the  time  of  the  death  or  alienation,  and  it  will  be  a  good  plea  in 
avowry,  that  the  property  was  not  in  the  tenant  at  that  period  (/"). 

And  it  should  seem  by  the  case  of  TVinity  CoUegey  Gambridge  v. 
Browne  {g\  that  a  bill  will  lie  in  equity  for  the  discovery  of  the  best 
beast.  Yet  a  court  of  equity  is  slow  to  interpose  to  enforce  an  allied 
customary  right  to  a  heriot.  In  the  case  of  Wirty  v.  Pemberton  (^), 
which  was  a  bill  to  establish  a  custom  entitling  the  lord  to  heriots 
from  his  freehold  tenants  upon  every  alienation  or  death,  and  the 
tenants  by  making  long  leases  deprived  the  lord  of  his  heriots,  the 
Lord  Chancellor  refused  to  assist  the  lord,  as  there  did  not  appear  to 
be  any  trust,  and  observed  that  the  custom  of  heriots  was  unreason- 
able, the  loss  a  family  sustains  thereby  being  aggravated. 

The  lord  of  necessity  loses  his  heriot  if  the  tenant  at  the  time  of 
his  death  or  alienation  have  no  beast  (i) ;  yet  if  the  executor  deliver 
his  own  beast,  it  is  thought  that  he  cannot  afterwards  say  it  was  not 
the  beast  of  the  deceased  tenant  (A). 

As  the  heriot  is  an  entire  service  or  render,  and  incapable  of  being 
divided  (/},  it  should  seem  that  the  lord  will  be  defeated  of  his  heriot, 
if  the  tenant  have  a, partnership  interest  only  in  the  beast  claimed (m). 

The  heriot  of  the  best  dead  good  is  confined  to  a  personal  chattel, 
and  is  no  charge  on  the  land  any  more  than  a. relief  (n),  or  a  fine  on 
admission  to  copyholds  (o). 

Heriot  custom  may  be  seized  by  the  bailiff  or  other  officer  of  the 
manor  for  the  lord's  uBeip),  wherever  it  may  happen  to  be  found, 
whether  upon  or  in  any  place  out  of  the  manor  (9) ;  and  if  it  be  eloigned 


(e)  Tyre  v.  Littleton,  2  Brownl.  187; 
and  see  10  Co.  56  a  and  b;  2  Leo.  8 ;  2 
Yes.  397  ;  2  Watk.on  Cop.  169,  170. 

(/)  Kitch.  267;  Gilb.  Dis.  146. 

{g)  1  Vern.  441.  But  not  for  the  dis- 
covery whether  this  or  that  person  is  most 
able  to  answer  the  heriot ;  Lord  Montague 
V.  Dudman,  2  Yes.  399. 

(A)  2  Eq.  Ca.  Abr.  279. 

(i)  Shaw  t>.  Taylor,  Hut.  4,  5  ;  S.  C. 
Hob.  176;  Carter,  86;  Kitch.  264;  and 
see  2  Watk.  on  Cop.  166,  n.  (n),  2nd  ed. 

{k)  2  Watk.  on  Cop.  167,  cites  Mich. 
7  Ed.  8,  pi.  26,  fol.  50,  51. 

{I)  Bruerton's  case,  6  Co.  1;  Talbot's 
case,  8  Co.  105 ;  Kitch.  264. 

(m)  2  Watk.  on  Cop.  166,  n. 

(n)  Co.  Cop.  8.  24,  Tr.  24,  2  Bl.  Com. 
424;  Fitz.  "  Avowrie."  233  ;  Bract,  lib.  2, 
c.  36,  8,  9,  f.  86  a;   FleU,  lib.  3,  c.  18, 


f.  212;  Brittc.  69;  but  see  Hil.  8  H.  7, 
10  b,  11  a,  cited  contra  as  to  heriot  service, 
2  Watk.  Cop.  142,  n.  (e). 

(o)  Ante,  p.  241. 

{p)  Fitz.  Har.  5 ;  2  Watk.  on  Cop.  166, 
cites  Tennes  de  la  Ley,  tiL  "  HarioL" 
And  it  has  been  said  tliat  even  a  stran^^er 
may  seize  to  the  use  of  the  lord  ;  2  Walk, 
on  Cop.  166,  cites  per  Keble,  P.  2  H.  7, 
1,  f.  15  b;  2  Watk.  on  Cop.  166. 

(q)  Kitch.  264,  265;  2  Inst.  131,132; 
Gresham  v.  Gainsford,  Bendl.  18;  2  Nels. 
Abr.  931  ;  Parker  v.  Gage,  1  Show.  81 ; 
Austin  V.  Bennet,  1  Salk.  356;  3  Salk. 
333  ;  2  Roll.  Rep.  208  ;  Keilw.  84  b.  So 
also  as  to  heriol  service  founded  on  ancient 
tenure :  but  suit  heriot,  or  heriot  reserved 
by  deed  at  this  day,  could  not  be  seized  off 
the  manor.    Ante,  .pp.  255,  256. 
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the  lord  may  have  trover  or  detinue  for  it,  for  the  law  adjudgeth  pos- 
session in  him  without  seizure  (r) ;  but  he  cannot  break  open  a  stable, 
nor  even  enter  on  the  land  of  a  stranger,  unless  the  beast  or  other 
chattel  be  stolen  («).  And  if  the  lord  does  not  make  a  legal  choice, 
there  is  no  conversion^  as  if  the  lord  being  entitled  to  five  beasts, 
claims  and  marks  seven,  so  that  the  demand  would  be  referrible  to 
the  whole  seven^  and  not  to  any  five  (0- 

The  action  of  trover  or  detinue  seems  to  be  the  lord's  best  remedy 
in  all  cases  where  a  seizure  cannot  be  made ;  but  in  case  of  a  dis- 
puted claim  to  a  heriot  of  the  best  beast,  and  a  sale  of  the  deceased 
tenant  8  horses,  by  convention  of  the  lord  of  the  manor  and  the  per- 
sonal representatives  of  the  tenant,  without  prejudice  to  the  rights  of 
the  parties,  an  action  of  assumpsit  would  be  the  proper  remedy  {u). 

And  when  the  lord  is  deprived  of  his  heriot  by  a  fraudulent  con- 
veyance, he  may  have  an  action  qui  tam^  under  the  3rd  section  of  13 
£liz.  c  5,  and  shall  recover  the  value  of  the  heriot,  if  not  the  moiety 
of  the  value  of  the  whole  of  the  chattels'  which  may  have  been  frau- 
dulently conveyed  {x). 

As  the  heriot  must  be  of  the  beast  of  the  tenant,  it  follows  that 
the  lord  cannot  seize  the  beast  of  a  stranger,  levant  et  couchant  on 
the  lands,  not  even  by  a  special  custom,  because  that  thereby  the 
property  is  altered  (y),  but  the  person  replevying  must  show  that  it 
was  not  the  tenant's  beast  (jzr). 

And  when  no  heriot  is  due,  and  the  lord  seizes,  the  owner  may  re- 
plevy or  have  an  action  of  trover  or  trespass  (a). 

Where  a  plea  of  justification  in  trespass  for  taking  two  horses  as 
heriots  stated  a  custom  that  the  lord  of  the  manor  for  the  time  being, 
fix)m  the  time  whereof,  &c  until  the  divinon  into  moieties  of  a  certain 


(r)  Kitch.  263,  267,  cites  13  Ed.  3 ;  Bro. 
tiu  •*  Harlots,"  9  ;  Co.  Cop.  s.  31,  Tr.  44; 
3  Bac  Abr.  491  ;  ante,  p.  254. 

(«)  2  Roll.  Rep.  56,  in  Higgins  v.  An- 
drewi,  3  Bl.  Com.  4. 

(/)  AbingtoD  0.  Lipscomb,  1  Adol.  & 
EH.  N.  S.  776 ;  1  Gale  &  Dav.  230. 

(s)  Garland  ^  Jekyll,  2  Bing.  273. 

(x)  Creswell  ^  Coke's  case,  2  Leo.  8 : 
S.  C.  Dy.  351  b ;  Hut.  4,  in  Shaw  f  Tay- 
lor. If  the  alienor  held  lands  of  several 
lords,  each  of  them,  as  it  would  seem, 
night  have  an  action  qui  tarn  on  the  sta«> 
tute,  to  recover  according  to  his  grievance , 
Lex  Man.  114;  and  thb  is  an  argument 
against  the  lord's  right  to  recover  more 
than  the  value  of  the  heriot,  under  the 
sction  qta  tarn ;  but  see  2  Watk.  on  Cop. 
170, 171. 


(y)  Wilson  V,  Wise,  Mo.  16;  S.  C. 
Bendl.  39 ;  Lyne  or  Pyne  ^  Bennet,  Benl. 
&  Dal.  302 ;  Henley  v,  Taylor,  ib.  77 ;  S.  C. 
Bendl.  39 ;  Parker  v.  Curobleford,  Cro.  Eliz. 
725 ;  Parton  v.  Mason,  Dy.  199  b;  2  And. 
153;  2D'Anv.427,  pl.6;  Thorn  ».  Tyler, 
Mar.  165  ;  5  Mod.  115;  Lex  Man.  116;  2 
Watk.  on  Cop.  166.  But  see  27  Ass.  pi. 
24.  And  note,  that  a  custom  to  duirmn  the 
cattle  of  a  stranger  for  a  heriot,  is  a  good 
custom,  because  the  distress  is  only  as  a 
pledge  and  means  to  gain  the  heriot ; 
Thorne  4"  Tyler,  sup. ;  Major  «.  Brand- 
wood,  Cro.  Car.  260  ;  ante,  p.  253. 

(z)  Jordan  ^  Martin,  1  Mod.  63. 

(a)  Bishop  v.  Viscountess  Montague. 
Cro.  Eliz.  824;  S.  C.  Cro.  Jac.  50;  2 
Watk.  on  Cop.  167. 
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tenement,  had  taken  upon  the  death  of  every  tenant  dying  seised  in 
respect  of  such  tenement,  and  since  the  said  division  had  taken  after 
the  death  of  every  tenant  dying  seised  of  the  said  moieties  or  either 
of  them  in  respect  of  each  such  moiety,  one  of  the  beasts,  Sec,  and  it 
appearing  in  evidence  at  the  trial  that  the  division  of  the  tenement 
was  made  since  the  time  of  legal  memory,  a  question  arose  upon  the 
construction  of  the  plea,  whether  it  confined  the  division  of  the  tene- 
ment to  time  beyond  legal  memory  or  not  A  verdict  was  taken  for 
the  defendants  by  direction  of  the  judge,  Mr.  B.  Thomson,  on  this  as 
well  as  upon  certain  other  pleas,  and  for  the  plaintiffi  upon  the  rest, 
with  liberty  for  the  plaintiffs  to  move  to  enter  a  verdict  for  them  on 
the  issue  in  question.  A  rule  nisi  was  granted  for  this  purpose  by 
the  Court  of  King's  Bench,  and  the  counsel  for  the  defendants,  in 
showing  cause  against  the  rule,  contended  that  the  evidence  supported 
the  substance  of  the  plea,  which  did  not  necessarily  import  that  the 
division  of  the  tenement  was  before  the  time  of  legal  memory,  but  it 
might  be  read  either  way.  The  court,  however,  (stopping  the  counsel 
in  support  of  the  rule,)  observed,  that  the  whole  was  stated  as  one 
immemorial  custom,  which  was  disproved  by  showing  the  division  to 
have  taken  place  within  time  of  memory ;  and  therefore  made  the 
rule  absolute  (6). 

It  was  decided  in  the  case  of  Parkin  v.  Radcliffe  (c),  that  evidence 
of  a  custom  for  the  homage  to  assess  a  certain  sum  of  money  as  a 
heriot,  and  that  such  assessment  had  always  been  made  with  reference 
to  the  best  chattel  of  the  tenant,  would  not  support  an  avowry  for  a 
heriot  in  kind.  And  when  by  the  custom  of  the  manor  the  homage 
find  that  a  particular  animal  or  chattel  is  due  to  the  lord  for  a  heriot, 
and  assess  the  value  of  it,  the  author  apprehends  that  such  finding 
negatives  the  right  of  the  lord  to  the  animal  or  chattel  in  specie.  In 
the  above  case  of  Parkin  &  Radcliffe ,  Eyre,  C.  J.,  said,  ^'  The  entries 
in  question  tend  to  show  that  no  heriot  in  kind  is  due,  even  in  the 
case  of  descent,  but  a  pecuniary  payment  only.  Whether  the  jury  in 
estimating  the  sum  to  be  paid  refer  to  the  value  of  the  best  chattel,  or 
whether  they  assess  a  sum  in  gross,  it  is  equally  clear  that  the  lord 
receives  nothing  in  specie.  The  right  of  the  tenant  to  have  a  sum  as- 
sessed in  lieu  of  the  chattel  is  inseparable  &om  the  right  of  the  lord  ; 
the  right  of  the  latter,  therefore,  is  not  an  absolute  right  to  the  chattel, 
but  to  something  to  be  commuted  for  it  by  the  jury." 

And  in  the  case  o(  Adderley  y.  Hart  (flf),the  lord  of  the  manor  jus- 
tified under  a  custom  that  he  should  have  the  best  beast  on  the  tenant's 
death,  but  the  custom  proved  was,  that  the  lord  should  have  the  best 

(6)  Kingsmill  o.  Bull,  9  East,  185.  (d)  Tr.  4  Geo.  1,  1   Bos.  &  Pul.  ZH, 

(c)  1    Bos.  &   Pul.  282,  393  ;  ante,  p.       n.  a.    And  see  Griffin  v.  Blandford,  Cowp. 
254.  62 ;  Supp.  Vin.  Cop.  (P.  2)  pi.  6. 


en.  VIII.] 


OP  HEttlOTS. 


269 


bea^  or  good,  &c.,  and  the  variance  was  held  fatal  by  the  whole 
Court  of  C.  fi. ;  and  the  reason  that  you  cannot  avow  for  a  heriot 
generally  is,  that  the  plaintiff  would  otherwise  be  ousted  of  his  plea 
in  bar,  that  the  tenant  left  no  beast  {e). 

We  have  seen  (/)  that  when  the  husband  is  seised  of  the  manor  in 
right  of  his  wife,  it  is  essential  to  the  validity  of  a  grant  of  copyholds 
that  it  should  be  made  in  both  their  names ;  and  it  follows,  that  the 
husband  could  not  proceed  by  seizure  or  distress  for  the  recovery  of  a 
heriot  in  his  own  name  only,  but  that  if  put  to  avow,  they  must  make 
title  through  the  wife,  and  those  under  whom  she  claims,  and  then 
allege  the  marriage,  and  that  the  entry  and  seizure  or  distress  were 
made  by  the  husband  and  wife,  in  her  right,  and  so  justify. 


(e)  Gilb.  Dia.  146.  And  see  Shaw  v. 
Taylor,  Hut.  4;  Hob.  176;  Major  v. 
Bnndwood,  Cro.  Car.  260. 

In  replevin,  aa  well  aa  in  trespaaa,  if  the 
defendant  avowa  or  juatiflea  for  hgriot  cus- 
fm,  he  onght  to  allege  the  aeiain  of  him- 
self and  the  tenant,  the  cuatom  for  a  heriot, 
the  death  of  the  tenant  and  aeizure  of  the 
heriot:  Co.  Ent.  618;  Baldwin  o.  Noaks, 
2  Liitw.  1S09,  ISIO.    And  it  is  not  suffi- 


cient to  allege  a  custom  to  take  the  beat 
beaat,  without  aaying  "for  a  heriot,'*  or  '*  in 
the  name  of  a  heriot,"  Parton  v.  Mason, 
Dy.  199  b;  Parkin  v.  RadcUffe,  1  Boa.  & 
Pul.  282  ;  2  Watk.  on  Cop.  168  n.  And 
aee  also  aa  to  avowry  for  heriots,  9  Wentw. 
Plead.  279 ;  Wilk.  Repl.  69 ;  Com.  Dig. 
Cop.  (K.  27.) 

(/)  Ante,  p.   74;    1   Ca.   &   Op.  216, 
217. 
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CHAPTER  IX. 
Of  the  StewardCs  Fees  (a). 

Under  sect.  95  of  the  Lands  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  18,  a  steward,  usuallj  entitled  to  a  fee  on  a  surrender  and 


(a)  The  Commutation  and  Enfranchiae- 
nient  Act  (4  &  5  Vict  c  3£),  besides  the 
provisions  as  to  the  duties  and  powers  of 
stewards  of  manors  referred  to  ante,  tit. 
**  Of  the  Office  and  Power  of  the  Steward, 
&c."  p.  90,  n.  (m),  contains  the  following 
enactments  with  regard  to  the  fees  attached 
to  the  stewardship  of  a  manor. 

The  14th  sect.,  prescribing  the  terms  of 
agreements  for  a  commutation  of  the  rents, 
fines  and  heriots,  in  respect  of  lands  held  of 
the  manors  respectively,  and  of  the  lord's 
rights  in  timber,  (and  extending,  if  expressly 
so  agreed,  but  not  otherwise,  to  the  lord's 
rights  in  mines  and  minerals,)  enacts  as 
follows, — **  and  such  agreement  may  fix  a 
scale  of  fees  to  be  payable  to  the  steward 
from  and  after  the  confirmation  of  the  ap- 
portionment, but  so  nevertheless  as  not  to 
alfect  the  interests  of  any  steward  in  office 
at  the  time  of  the  passing  of  this  act,  who 
shall  hold  his  office  for  life,  or  during  good 
behaviour,  or  of  any  steward  of  a  manor 
so  in  office  as  aforesaid,  where  the  usage 
shall  have  been  such  as,  in  the  opinion  of 
the  said  commissioners,  to  lead  to  a  just 
expectation  that  the  steward  will  hold  his 
office  during  his  life  or  good  behaviour." 

By  the  52nd  sect,  empowering  the  lord 
and  any  tenant  or  tenants  to  effect  a  vo- 
luntary commutation  of  rents,  fines,  and 
heriots,  &c.,  with  an  apportionment  in  the 
agreement  of  the  rent- charge  or  other  con- 
sideration, and  of  the  costs  and  expenses, 
and  fixing  a  scale  of  fees  to  be  payable  to 
the  steward  after  the  confirmation  of  the 
agreement,  it  is  thus  enacted,  '*  but  so 
nevertheless  as  not  to  affect  the  interests  of 
any  steward  in  office  at  the  time  of  the 
passing  of  this  act,  who  shall  hold  his 
office  for  life  or  during  good  behaviour,  or 
of  any  steward  of  a  manor  so  in  office  as 


aforesaid,  where  the  usage  shall  have  been 
such  88  in  the  opinion  of  the  said  com- 
missioners to  lead  to  a  just  expectation  that 
the  steward  will  hold  his  office  during  his 
life  or  good  behaviour." 

The  56  th  sect.,  authorizing  lords  and  te- 
nants to  make  voluntary  enfranchisements, 
enacts  as  follows,  viz:  "And  where  any 
compensation  shall  have  been  agreed  to  be 
paid  to  the  steward  or  other  officers  of  the 
manor  for  the  loss  he  or  they  may  sustain 
by  such  enfranchisement,  which  compen- 
sation shall  in  all  cases  be  provided  for 
where  a  steward  shall  hold  his  office  by 
patent  or  other  instrument  for  the  term  of 
his  life  or  during  good  behaviour,  or  where, 
in  the  absence  of  such  patent  or  other 
instrument,  the  usage  shall  have  been  such 
as  in  the  opinion  of  the  said  commissioners 
to  lead  to  a  just  expectation  that  the  steward 
will  hold  his  office  during  life  or  good  be- 
haviour, the  schedule  shall  contain  an  ap- 
portionment of  the  sum  agreed  to  be 
paid." 

And  by  the  89th  sect,  requiring  that 
every  surrender  and  deed  of  surrender  to 
be  accepted  by  the  lord,  and  every  will  and 
codicil,  a  copy  whereof  shall  be  delivered 
to  the  lord,  or  the  steward  or  his  deputy, 
either  at  any  court  to  be  held  without  the 
presence  of  homagers,  or  out  of  court,  and 
also  every  grant  and  admission  by  the  lord, 
or  the  steward  or  his  deputy,  pursuant  to 
the  act,  should  be  forthwith  entered  on 
the  court  rolls  of  the  manor,  it  is  enacted 
thus,  ''And  the  steward,  or  his  deputy, 
shall  be  intitled  to  the  same  fees  and  other 
charges  for  making  such  entry  on  the  court 
rolls,  as  he  would  have  been  entitled  to  in 
respect  of  such  entry,  in  case  the  same  had 
been  made  in  pursuance  of  a  presentment 
made  at  a  court  holden  for  such  manor  bv 


\ 


CH.  IX.] 


OF  THE  STEWARD  8  FEES. 


271 


one  on  admittance,  is  only  entitled  to  the  fee  payable  on  the  sur- 
render (i). 

The  steward's  fees,  like  the  lord's  fine  on  admittance,  are  established 
by  custom  (c),  and  vary  in  almost  every  manor. 

A  custumal  of  the  fees  taken,  both  in  and  out  of  court  on  the 
surrender,  and  other  acts  connected  with  the  transmission  of  the 
copyhold  property  within  the  manor,  is  generally  handed  down  from 
steward  to  steward ;  but  it  frequently  happens  that  no  such  evidence 
of  ancient  usage  has  been  preserved,  and  then  it  has  been  erroneously 
supposed  that  the  amount  of  the  fees  is  in  the  discretion  of  the 
steward,  from  whence  it  would  follow,  that  if  the  fees  which  have 
been  usually  paid  are  not  consonant  with  the  cravings  of  an  extor- 
tionate mind,  the  steward  has  only  to  destroy  any  evidence  which  he 
may  possess  of  the  charges  made  by  his  predecessors,  and  substitute 
a  more  extravagant  table  of  fees. 

But  as  it  is  the  practice  for  the  steward  to  deliver  a  bill  of  fees 
to  every  copyholder  upon  his  admission,  and  for  all  subsequent  acts 
of  customary  assurance,  the  author  cannot  imagine  that  there  would 
be  any  difficulty  in  proving  the  ancient  usage  as  to  fees  in  every 
manor  throughout  the  kingdom  ;  and  where  documents  of  this  nature 
should  not  be  produced  in  evidence,  the  steward  could  only  recover 
such  fees,  in  an  action  at  law,  as  he  might  show  by  collateral  evidence 
to  be  reasonable. 

When  the  charges  made  and  insisted  upon  by  the  steward  are 


the  homage  assembled  thereat."     Ante,  p. 
83,  xu  {zy, 

Section  19  of  15  &  16  Vict.  c.  51,  the 
Copyhold  Act,  1852,  points  out  the  mode 
in  which  the  steward  of  any  manor,  of  which 
lands  enfranchised  under  the  act  should  be 
parcel,  should  be  compensated  for  his 
trouble,  and  the  extinguishment  of  his  office 
with  respect  to  such  lands. 

By  section  6  of  21  &  22  Vict  c.  58,  no 
tenant  was  to  require  an  enfranchisement, 
until  after  payment  or  tender,  in  the  case 
both  of  copyhold  and  of  freehold  or  custom- 
sr^  lands,  of  two- thirds  of  such  a  sum  as 
the  steward  would  have  been  entitled  to  for 
fees  in  the  event  of  admittance  or  death 
sobeequent  to  Ist  July,  1853 :  and  by  sec- 
lion  10,  nothing  contained  in  the  act  was  to 
sfiect  the  right  of  the  steward  to  receive 
such  sum  by  way  of  compensation  or  other- 
wise as  he  would  have  been  entitled  to  if 
the  award  of  enfranchisement  spoken  of  in 
the  section  had  been  effected  by  a  deed  of 
enfranchisement  under  the  previous  copy- 
hoU  acts. 


(b)  Cooper  V,  Norfolk  Railway  Company, 
8  Wels.  H.  &  G.  546. 

(e)  Sir  Edward  Coke,  in  his  Copyholder, 
s.  83,  Tr.  61,  in  dilating  on  customs,  says 
"Customs  and  prescriptions  ought  to  be 
according  to  common  right,  and  therefore 
if  the  lord  will  prescribe  to  have  of  every 
copyholder  belonging  to  his  manor,  for 
every  court  he  keepeth,  a  certain  sum  of 
money,  this  is  a  void  prescription,  because 
it  is  not  according  to  common  right,  for  he 
ought  for  justice  sake  to  do  it  gratis ;  but 
if  the  lord  prescribe  to  have  a  certain  fee 
of  his  tenants  for  keeping  an  extraordi- 
nary court,  which  is  purchased  only  for 
the  benefit  of  some  particular  tenanu,  to 
take  up  their  copyholds  and  such  like, 
this  is  a  good  prescription,  and  according 
to  common  right." 

It  has-been  decided,  that  by  custom,  a 
steward,  or  his  deputy,  may  have  the  sole 
right  of  preparing  all  surrenders  of  copy- 
hold estates  within  the  manor;  Rex  v. 
Rigge,  2  Barn.  &  Aid.  550;  ante,  p.  21. 
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deemed  exorbitant,  the  copyholder  may  bring  an  action  on  the  case 
to  recover  back  the  excess  (c) ;  and  it  has  been  suggested  that  an 
indictment  would  lie  for  extortion  colore  officii  (d). 

It  has  been  a  prevailing  notion^  that  the  established  customary  fees 
of  whatever  nature  are  to  be  paid  in  respect*  of  each  separate  copy- 
hold^  even  if  estates  held  under  distinct  titles  are  inserted  in  one 
copy  (f)^  and  the  case  of  Searle  v.  Marsh  (/)  has  been  considered  as 
an  authority  for  the  proposition ;  but  it  is  clear  from  the  decision  of 
the  Court  of  Common  Pleas  in  the  case  of  Everest  v.  Olyn{g\  that, 
Tvhen  no  special  custom  exists,  the  steward  cannot  charge  a  distinct 
set  of  fees  on  an  admission  by  one  copy  to  several  distinct  copyholds; 
and  the  Court  held  in  that  case,  that  the  steward  could  only  recover 
fees  in  respect  of  each  tenement  beyond  the  first,  upon  a  quantum 
meruit^  although  he  had  prepared  a  separate  admission  to  each  distinct 
copyhold  with  the  sanction  of  the  defendant,  who  was  a  devisee  of 
his  father,  the  last  tenant.  And  it  would  seem  that  the  above  case 
of  Searle  &  Marsh  was  decided  by  Lord  Kenyon  upon  evidence  o£ 
usage  (A),  and  that  without  usage  it  would  have  stood  on  a  quantum 
meruit  (i). 

And  when  by  the  custom  of  the  manor  distinct  fees  are  payable  in 
respect  of  each  separate  tenement,  the  custom,  the  author  apprehends, 


(r)  Payments  made  to  a  steward  invo- 
luntarily and  under  protest,  and  in  excess 
of  those  to  which  he  was  entitled,  may  be 
recovered  back.  Traherne  v.  Gardner,  2 
Jur.  (N.  S.)  894;  5  El.  &  Bl.  913. 

(d)  1  Ca.  &  Opin.  2SS.  The  reader  will 
find  several  opinions  on  the  reasonableness 
offees,  ib.  p.  22dto23S. 

Vide  1  Jac.  1,  c.  6,  for  preventing  over- 
charges by  stewards  of  Courts  Leet  and 
Courts  Baron. 

The  fees  of  the  steward  of  a  manor,  who 
is  a  solicitor,  but  acts  in  the  character  of 
Rteward  only,  are  not  taxable  under  the 
37th  sect  of  6  &  7  Vict.  c.  78 ;  Allen  v, 
Aldridge.  5  Beav.  401. 

{e)  A  surrender  to  uses  of  particular 
Isnds  will  sometimes  operate  as  an  act  of 
severance,  to  entitle  the  lord  and  steward 
to  separate  fines  and  fees ;  ante,  p.  237. 

(/)  B.R.  Hil.  29G.  8. 

(g)  6  Taunt.  426  ;  S.  C.  2  Marsh.  84. 

(A)  See  1  Ca.  &  Opin.  227,  228. 

(0  6  Taunt.  429  (in  Everest  &  Glyn). 

Where  a  tenant  held  separate  tenements 
by  different  copies  of  court  roll  and  at 
separate  quit-rents,  and  lands  were  allotted 


under  an  inclosure  act  in  respect  of  such 
tenements  in  one  entire  piece,  but  in  five 
parcels,  yet  without  distinguishing  the  te- 
nements in  respect  of  which  the  allotment 
was  made,  and  the  steward  was  by  the  cus- 
tom entitled,  on  the  admission  to  part  of 
a  tenement,  to  the  same  fees  as  on  admissioa 
to  the  whole,  the  tenant  was  held  to  be 
liable  to  pay  to  the  steward  sixteen  separate 
fees  in  respect  of  the  allotments,  on  being 
admitted  thereto.     Evans  v.  Upsher,  16 

Mee8.&  W.  (Ex.)676. 

On  the  admission  of  joint-tenants  to  dis- 
tinct tenements,  separate  stamps  and  fees 
are  payable,  and  the  steward  being  entitled, 
in  the  absence  of  a  custom,  to  a  full  set  of 
fees  in  respect  of  each  tenement,  is  to  be 
remunerated  for  his  additional  labour  on  a 
quantum  meruit,  but  he  is  not  entided  to  s 
separate  fee  in  respect  of  the  admission  of 
each  joint-tenant ;  and  the  compensstion  to 
which  he  is  entitled  in  respect  of  the  abo- 
lition of  a  surrender  to  the  use  of  a  will 
under  55  Geo.  8,  c.  192,  s.  21,  is  to  be  ascer- 
tained in  the  same  manner.  Trsbemev. 
Gardner,  2  Jur.  (N.  S.)  394;  5  El.  &  fii. 
913. 
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esting  on  such  general  and  undefined  terms,  would  be  held  to  ex- 

id  only  to  the  fees  payable  on  surrender  and  admittance,  and  not  to 

e  fees  for  presentment  of  a  death,  or  for  proclamations,  or  the  like  (A) ; 
jr  could  a  steward  have  justified  a  demand  of  .distinct  sets  of  fees  on 
iSering  a  recovery  of  distinct  copyhold  tenements,  as  it  was  dear 
lat  the  whole  might  have  been  included  in  one  plaint  (/). 

But  when  a  copyhold  is  held  in  undivided  shares,  each  share  is  a 
cparate  copyhold,  for  which  a  distinct  set  of  fees  may  be  demanded, 
if  by  the  established  custom  of  the  manor  the  steward  is  entitled  to 
a  separate  set  of  fees  in  respect  of  each  distinct  tenement.  It  was  so 
decided  in  the  case  of  Attree  &  Scutt  {m)y  in  which  it  was  held  that 
the  tenements  must  be  considered  as  distinct  for  the  purpose  of  the 
steward's  demand,  which  was  consequent  upon  the  right  of  the  lord 
to  several  services,  and  the  necessity  of  several  admittances  to  the 
several  tenements. 

Although  this  multiplication  of  fees  in  iavor  of  the  steward  is  un- 
qoestionable,  yet  it  is  a  very  general  practice  to  compound  the  fees, 
when,  from  the  subdivision  of  the  property,  as  among  tenants  in  com- 
mon, an  enforcement  of  the  strict  right  would  be  a  serious  hardship 
to  the  copyholder  (7t). 

It  was  formerly  doubted  whether  the  steward  was  not  entitled  to 
distinct  fees  on  the  admittance  of  coparceners.  Should  they  be  ad- 
mitted separately  to  their  respective  undivided  shares,  a  distinct  set 
of  fees  might  of  course  be  charged  for  each  distinct  admission ;  but 
as  no  convenience  coifld  result  fix>m  such  an  arrangement  (o),  it  is 
probably  one  of  very  rare  occurrence. 

This  question,  however,  is  considered  to  have  been  set  at  rest  by 
the  case  of  The  King  v.  The  Lard  of  the  Manor  of  BonsaU(p),  where 


(k)  RTerest  f  Glyn,  6  Taunt  427,  429, 
430;  1  Ca.&  Opin.  282. 

(i)  8  Co.  47  b,  48  a,  in  Webb's  caae. 
Ante,  p.  117. 

(m)  6  East,  476 ;  8.  C.  2  Smith's  Rep. 
449.  Bat  this  case  was  overruled,  so  far 
as  regarded  the  effect  of  a  reunion  of  the 
vndivided  shares  of  heriotable  land ;  Gar- 
land ^  Jekyll,  Holloway  ^  Berkeley,  ante, 
p.  261. 

(a)  1  Ca.  &  Opin.  280. 

(e)  The  author  apprehends  that  sepi^rate 
admissions  would  not  affect  thie  title  of  co- 
pareenaiy ;  ante,  p.  204. 

(p)  8  Bam.  &  Cress.  176 ;  S.  C.  4  Dow. 
k  Ry.  825.  Note: — As  a  caution  to 
stewards  to  avoid  unnecessary  delay  in 
preparing  and  delivering  to  the  proper  par- 

8. 


ties  copies  of  surrenders,  admittances,  and 
voluntary  grants,  and  licences  to  demise, 
made  in  court,  the  author  thinks  it  right  to 
notice,  that  it  is  doubtful  whether  a  steward 
who  has  made  out  copies,  but  neglected  to 
deliver  them  conformably  to  the  88rd 
section  of  the  48  Geo.  8,  c.  149,  when  called 
for  after  the  expiration  of  four  calendar 
months,  and  if  not  called  for,  then  to  the 
bailiff  or  the  crier  of  the  court,  or  some 
copyhold  or  customary  tenant  of  the  manor, 
for  the  use  of  the  parties  entitled  thereto, 
at  the  next  general  court,  could  mainUin 
an  action  for  his  fees  in  respect  of  them. 
But  where  the  copies  were  delivered  to  a 
person  who  filled  an  equivocal  character 
as  between  the  steward  and  the  tenant,  the 
Court  of  King's  Bench  held  such  delivery 
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C.  J.  Abbott  BsAiy ''  As  to  the  question  whether  coparceners  are  en- 
titled to  be  admitted  as  one  heir,  as  at  present  advised,  I  think  that 
the  lord  is  bound  to  admit  them  as  one  heir,  and  on  the  payment  of 
such  fees  as  ought  to  be  paid  by  a  single  heir." 

to  be  substantially  a  oompUance  by  tbe  Underwood  v.  Woodhoase,  1  Law  Joan, 
steward  witb  the  provisions  of  the  act;      Rep.  (N.  S.)  219. 
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Of  OuareKamkip. 

We  have  seen  that,  by  special  castom*.  the  lord  may  be  entitled  to 
the  pr^ts  of  the  land  of  an  in&nt  copyholder,  or  maj  assign  tibe 
guardianahip  to  whom  he  pleases  (a). 

But  when  no  such  custom  exists,  the  wardship  of  the  in&nt  belongs 
of  right  to  the  guardian  in  socage,  which  means  the  next  of  kin  of 
soeh  in&nt  to  whom  the  copyhcdd  cannot  descend  {b),  so  that  when 
there  is  any  peculiar  custom  as  to  descent,  the  socage  guavdian,.  by 
possibility,  may  not  be  entitled  to  die  wardcftiip  of  the  in&nt  oopy- 
holder. 

It  must  be  recoUected,  that  it  is  a  moot  point  whether  the  &ther 
can  ai^int  a  guardian  to  his  child  as  to  copyhold  laads  undev  the 
statute  of  Charles  the  Second,  when  there  is  no  special  custom 
authorising  the  lord  to  tUse  the  profits,  or  appoint  a  guardian  to  the 
infant  copyholder,  though  the  better  opinion  is  that  the  &ther  has 
that  power  (c) ;  and  it  is  also  to  be  recollected,  that  the  guardianship 
of  such  in&nt  ceases  at  fourteen,  though,  by  the  custom  of  some 
manors,  it  continues  till  fifteen,  and  even  perhaps  until,  one-and- 
twenty  (rf). 

If  neither  the  in&nt  nor  his  guardian  appear  after  personal  notice, 
or  aflier  three  proclamations  made  at  three  consecutiYe  general 
courts  {e)y  the  lord  may  seize  gnousque ;  but  an  infant,  even  before 
the  repealed  statute  of  9  Geo.  I.  c.  29,.  was  not  bound  by  a  custom 
that  the  lands  might  be  seized  as  foifeited  for  non-appearance  (/) ; 
and  by  in&ncy  in  this  particular  case,  the  author  apprehends,  is 
meant  the  whole  minority  of  the  heir,  and  not  that  portion  of  it  only 
daring  which  the  heir  is  in  ward* 

And  by  the  statute  of  1  Will.  IV.  c  65,  repealing  and  amending 
the  act  of  9  Geo.  I.,  if  an  infant,  whether  claiming  by  descent  or  sur- 
render to  win,  or  otherwise  (g),  does  not  appear  to  be  admitted,  either 
ia  person  or  by  guardian,  after  the  customary  proclamations,  the  lord 

(a)  Ante,  p.  44»  (e)  Ante,  pp.  66,  71.    And  see  Keilw. 

{h)  Egletoa't  case,   2    Roll.    Abr.    40,  186  a,  pi.  1. 

Gaid.  (P.),  pi.  1;  KeiW.  186  4,  pU  1 ;  {d)  2  Watk.  on  Cop.  109,  110;  Wade 

Co.  Cop.  i.  69,  Tr.  186;.  Co.  Lit,  88  b,  v.  Baker  &  Cole,  1  Lord  Raym,  181. 

B.  12  and  IS  ;  Gilb.  Ten.  N.  172;  Com.  («)  Ante,  p.  198. 

Dig.  Cop.  (E.) ;  Plow.  297.    S«e  the  cases,  (/)  Ante,  p.  195. 

ante,  pw  44^  n.  (t).  (g)  Ante,  p.  197. 
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may  appoint  a  guardian  or  attorney  to  the  infiint  for  the  purpose  of 
such  admittance  and  for  the  recovery  of  the  fine^  in  the  manner  pre- 
Bcribed  by  the  act. 

The  guardian  of  an  infimt  copyholder  is  accountable  to  the  in&nt 
in  like  manner  as  a  socage  guardian  in  freehold  cases,  except  indeed 
in  the  instance  of  a  special  custom  entitling  the  lord  to  the  profits  of 
the  copyhold  tenement  during  the  minority  of  the  in&nt  (A). 

The  author  apprehends  that  the  personal  service  to  the  lord  of  suit 
of  court  must  be  performed  by  the  in&nt,  and  not  by  the  guardian,  it 
being  in  all  cases  the  infant,  and  not  the  piardian,  that  is  admitted  (t); 
but  that  an  infant  is  excused  from  services  until  the  age  of  fourteen, 
and  that  neither  the  in&nt  nor  his  guardian  can  be  called  upon  to  do 
fealty  (k). 

The  interests  of  the  infant  copyholder  cannot  be  affected  by  the 
acts  of  the  guardian ;  but  if  the  guardian  commit  waste,  or  neglect 
the  duties  of  his  office,  he  shall  forfeit  the  wardship. 

Those  duties,  we  are  told  by  Mr.  Watkins(/),  are  twofold.  In  the 
first  place,  he  observes,  it  is  his  province  to  cultivate  and  manage 
the  lands  as  may  be  most  advantageous  for  the  in&nt ;  and  for  this 
purpose  (he  adds)  he  may  make  such  a  lease  as  is  warranted  by  the 
custom,  so  it  exceed  not  the  minority  of  the  ward,  and  also  maintain 
debt  for  the  arrears  of  rent  (m). 

In  the  next  place,  says  Mr.  Watkins,  he  is  to  render  such  returns 
to  the  lord  as  a  copyholder  may  render  by  another  (it).  He  must  pay 
the  rents  and  perform  the  rustic  or  agricultural  services,  as  to  plough 
the  lord's  land,  to  reap  or  gather  in  his  com,  &c.  (o). 

Neither  a  guardian  in  socage,  nor  a  guardian  appointed  under  the 
statute  of  Car.  II.  (p),  nor  a  guardian  of  a  copyholder  appointed  by 
the  lord  of  the  manor  pursuant  to  a  special  custom  (9),  take  any 
interest  of  profit  in  the  land  of  the  infant,  but  an  interest  only  to  the 
use  of  the  in&nt  (r) ;  and,  consistently  with  this  rule,  a  lease  granted 
by  a  guardian  in  socage  would  become  void  on  the  determination  of 
the  minority  of  the  ward  {$). 

But  it  should  seem  that  a  grant  of  copyholds  by  the  guardian  in 
socage  of  an  infant  lord  {t)  in  his  own  name  is  good  («). 


(h)  See  1  Leo.  266;  Ca.  857;  ante,  p. 
44. 

(1)  Ante,  p.  197. 

(k)  Ante,  pp.  244,  247. 

(/)  Vol.  2  on  Cop.  105,  186. 

(fli)  For  which  Mr.  Watkins  cites  Sow- 
per  V.  Ooodbody,  Dy.  808  a,  marg. 

(n)  Calth.  51,  52. 

(0)  Ante,  p.  244. 

ip)  Ante,  pp.  66,  71. 

(9)  Ante,  p.  66. 

(r)  Bedell  «.  Constable,  Vaugh.    188; 


Osbom  V.  Carden  &  ioye.    Plow.    29S; 
Keilw.  186  a,  pi.  1. 

(«)  Roe  d.  Parry  •.  Hodgson,  2  Wils. 
129,  185.  And  see  1  Lord  Raym.  IS!  ; 
Vaugh.  182.     But  see  8  Bac.  Abr.  414, 

(G). 

(t)  i.  e.  a  lord  under  the  age  of  fourteen 
years,  see  ante,  p.  78. 

(«)  Shoplane  «.  Roydler,  Cro.  Jac.  56, 
98, 99 ;  14  Vin.  186,  pi.  9 ;  Wade  v.  Baker 
&  Cole,  1  Lord  Raym.  131. 
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And  it  is  dear  that  a  guardian  in  socage  has  more  than  a  mere 
naked  office  or  authority,  for  he  may  maintain  trespass  in  ejectment, 
and  avow  for  damage  feasant  {x).  And  it  was  held  in  the  case  of 
Coles  y.  WaJles  (y),  that  a  guardian  appointed  by  the  lord,  pursuant 
to  a  special  custom,  might  maintain  an  action  upon  the  case  in  the 
nature  of  an  ejectione  custodiae. 


(«}  Briaden  v.  Hussey,  2  RolL  Abr.  41, 
(Q.)  pL  4 ;  Dy.  802  b,  pi.  46 ;  Shoplane 
4-  Roydler,  Wade  v.  Baker  k  Cole,  Osborn 
c  Caiden  &  ioye,  Bedell  ^  Constable, 
sup. ;  The  King  «.  The  lohab.  of  Oakley» 
10  East,  494, 495. 

(y)  1  Leo.  828 ;  S.  C.  (called  Cole  «. 
H^all  &  Burnell),  Cro.  Eliz.  224 ;  2  RoU. 
Abr.  41.  See  further,  as  to  the  office  of 
guardian,  14  Vin.  116,  pi.  10,  and  marg. 

It  was  decided  in  the  aboTe  case  of  The 
King  «.  The  Inhab.  of  Oakley,  that  a 
guardian  in  socage,  residing  on  the  ward's 
estate  for  forty  days,  gains  a  settlement  in 
the  parish,  being  irremovable  from  the 
property  during  the  guardianship;  and 
see  Rex  «.  The  Inhab.  of  Wilby,  2  Mau. 
&  Selw.  504.  But  a  guardianship  in  socage 
exists  only  in  the  case  of  a  legal  estate, 
sod  where  the  heir  takes  by  descent ;  Rex 
f.  The  Inhab.  of  Toddington,  1  Barn.  & 
Aid.  660. 

A  trustee  or  mortgagee  of  copyholds,  if 
sdmitted  and  in  possession,  may  gain  a 
lettiement  by  forty  days'  residence;  see 
Rex  V.  Inhab.  of  Stone,  6  T.  R.  295  ;  Rex 
9.  Oakley,  nbi  sup. ;  2  Nolan,  85,  105. 

A  purchaser,  where  the  consideration  is 
under  80^,  cannot  gain  a  settlement  by 
forty  days'  residence  on  the  property ;  9 
Geo.  1,  c.  7f  8.  5.     And  yet  he  is  irre- 


movable; Rex  0.  Martley,  5  East,  40. 
Nor  can  the  expenses  paid  to  the  attorney 
for  the  surrender  be  taken  as  part  of  the 
consideration,  so  as  to  bring  the  purchase 
within  the  9  Geo.  1,  and  to  constitute 
a  settlement;  Rex  v.  The  Inhab.  of  Cot- 
tingham,  1  Man.  &  Ry.  469.  See  also 
as  to  gaining  a  settlement  by  the  purchase 
of  a  copyhold  tenement  within  the  stat  9 
Geo.  1,  Rex  o.  Inhab.  of  Warblington,  1 
T.  R.  241,  >nte,  p.  15);  Rex  v.  Mat- 
tingley,  (Inhab.)  2  T.  R.  12;  Rex  e. 
Chailey,  (Inhab.)  6  ib.  755;  Rex  v.  Horn- 
don  on  the  Hill,  (Inhab.)  4  Mau.  &  Selw. 
d^S ;  Rex  v.  Hornchurch,  (Inhab.)  2  Bam* 
&  Aid.  189 ;  2  Bott,  564  et  seq. ;  Rex  v. 
Inhab.  of  Hatfield  Broad  Oak,  3  Barn.  & 
Adol.  566. 

In  The  King  v.  The  Inhab.  of  Long 
Bennington,  6  Mau.  &  Selw.  408,  the 
Court  of  B.  R.  held  that  the  possession  of 
a  copyhold  house  under  a  parol  agreement 
for  the  purchase,  part  of  the  purchase 
money  having  been  paid,  and  the  contract 
afterwards  rescinded,  did  not  confer  a  set- 
tlement. See  further  as  to  the  kind  of 
estate  which  is  required  to  confer  a  set- 
tlement, 2  Bott,  490  et  seq. ;  ante,  p.  57»  n. 
(fc) ;  vide  also  Rex  o.  Ardleigh,  2  Nev.  & 
Per.  240. 
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CHAPTER  XL 

Of  Trust  Estates. 

The  author  proposes  to  divide  die  sabject  of  our  present  cxmsideiSA- 
tion  under  the  three  distinct  heads  of  Trusts  Executed,  Resulting 
Trusts,  and  Executory  Trusts. 


Trusts  Executed.     {AtuI  herein  of  cotUmgenl  remdnders,  .and  of 
the  IcrcTs  recogrdtion  of  trusts,) 

Copyholds  we  have  seen  are  oiot  withim  the  Statute  of  Uses  (a), 
but  if  a  «arvender  be  made  by  A.  to  the  use  of  B.  in  ^tirast  lor  ^C,  the 
legal  estate  will  remain  in  B.  according  to  the  express  terms  of  the 
surrender,  and  C.  will  take  no  interest  except  in  equity;  and  althongh 
no  trust  should  be  expressed  in  the  surrender,  the  copyholder,  as 
between  himself  and  any  other  person  except  the  lord,  may  by  a 
separate  instrument  so  model  the  usufructuary  interest,  as  to  meet  all 
the  purposes  of  convenience  or  caprice,  yet  so  only  that  the  equitable 
interest  (as  &r  as  the  lord  would  be  compellable  to  give  effect  to  any 
instrument,  the  object  of  which  was  to  unite  the  l^al  estate  to  the 
equitable),  should  not  be  inconsistent  with  the  established  customs  of 
the  manor  (6) ;  and,  with  the  same  qualification  in  &vor  of  the  lord, 
all  the  rules  which  the  courts  of  eqmty  have  established  for  enforcing 
moral  or  natural  obligations  in  fireehold  cases,  equally  apply  to  oopy*- 
holds. 

The  case  of  White  v.  Stock  (c)  exemplifies  this  proposition.  S.  (7., 
who  had  contracted  for  the  purchase  of  a  copyhold  estate,  by  his  will 
devised  it  to  his  wife  for  life,  with  remainder  to  his  two  sons  as 
tenants  in  common  in  fee ;  and  after  his  death  his  eldest  son  and  cus- 
tomary heir  was,  upon  the  surrender  of  the  vendor,  admitted  to  the 
copyhold  in  fee  by  an  arrangement  with  his  mother  and  brother,  and 
executed  a  declaration  of  trust  consistently  with  the  devise  by  his 
father's  wilL  Both  the  sons  became  bankrupts,  and  their,assignees 
sold  their  reversion,  not  stating  it  to  be  a  mere  equitable  reversion ; 

(a)  Ante,  p.  70.  ante,  p.  21,  n.  (ti) ;  and  see  poat. 

{b)  Ante,  p.  52  ;  and  a  custom  incontis-  (c)  6  Mad.  S27.    And  see  ante,  p.  1S8 

tent  with  the  doctrine  of  resulting  trusts  et  seq. 
would  be  deemed  unreasonable  and  bad; 
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and  &e  purchaser  filed  a  bill  against  the  eldest  son,  the  mother  and 
the  assigiiees,  to  compel  such  a  surrender  as  would  give  him  the 
kgml  reversion.  The  Vice-chancellor  held  that  the  plaintiff  had  a 
right  to  consider  himself  as  contracting  for  a  legal  reversion ;  but 
that  as  the  bankrupts  had  no  right  to  clothe  their  equitable  reversion 
with  the  legal  estate,  so  the  assignees,  standing  in  their  place,  had 
no  right  to  call  in  the  legal  estate,  and  could  not  therefore  sell  a  legal 
levecdon ;  and  that  the  plaintiff  was  at  liberty  to  retire  from  his  pur- 
efaaae :  and  that,  as  between  the  mother  and  the  sons,  the  eldest  son 
had  been  vested  with  the  whole  legal  fee  for  their  common  advan- 
tage>  and  that  the  case  was  the  same  as  if  a  stranger  had  been  created 
a  trustee  by  their  conmion  consent ;  and  such  a  trustee  could  not  be 
permitted  afterwards  to  deal  with  the  trust  estate  against  the  inten- 
tion and  to  the  prejudice  of  any  one  of  his  cestuis  que  trust. 


Cantmgent  remainders  {d).  It  is  the  usual  practice  in  settlements 
of  copyhcdd  estates,  not  to  insert  a  limitation  to  a  trustee  to  preserve 
contingent  remainders  («) ;  and  the  reason  of  this  variation  from  the 
Ibzm  of  settlements  of  freehold  property  is,  that  any  contingent 
remainders  limited  by  the  surrender  are  supported  by  the  freehold  in 
the  lord  of  the  manor :  this  reasoning  is  attacked  by  Mr.  Watkins, 
who  observes  (/*),  that  it  appears  rather  extraordinary  that  an  estate 
of  freehold  in  the  lord  should  be  supposed  capable  of  supporting  a 
copyhold  remainder,  since  they  are  wholly  distinct  in  their  nature ; 
bat  that  learned  gentleman  seems  to  have  thought,  that  the  lord 
would  be  compellable  to  admit  the  contingent  remainder-man  on  the 


(d)  At  pp.  68,  116»  n.  (a),  and  131, 
n.  (r),  reference  has  been  made  to  8  *&  9 
Vict,  &  106.  The  6th  section  enacted* 
that  a  contingent,  an  executory,  and  a 
fbtnre  interest,  and  a  possibility  coupled 
wkh  an  interest,  in  any  tenements  or  be- 
reditaments  of  any  tenure,  whether  the 
otgect  of  the  gift  or  limitation  of  such  in- 
terest or  possibility  was  or  was  not  ascer- 
tained, also  a  right  of  entry,  whether  im- 
mediate or  future,  and  whether  vested  or 
ceotingeBt,  into  or  upon  any  tenements 
sr  hereditaments  in  England,  of  any 
tenure,  might  be  disposed  of  by  deed ;  but 
that  no  such  disposition  should,  by  force  of 
the  act,  defeat  or  enlarge  an  estate  tail; 
sad  that  every  such  disposition  by  a  mar« 
ried  woman  shall  be  made  conformably  to 
the  provisions  of  4  &  5  Will.  4,  c.  92. 

And  the  8tb  section  enacted,  that  a  con- 
tingent remainder  existing  at  any  time 
after  the  Slst  day  of   December,   1844, 


should  be,  and  if  created  brfore  the  passing 
of  the  act  should  be  deemed  to  have  been, 
capable  of  taking  effect,  notwithstanding 
the  determination  by  forfeiture,  surrender 
or  merger  of  any  preceding  estate  of  free- 
hold, in  the  same  manner  as  if  such  de- 
termination had  not  happened. 

The  8  &  9  Vict.  c.  119»  to  facilitate  the 
Conveyance  of  Real  Property,  applied 
only  to  such  customary  land  as  would  pass 
by  deed,  or  deed  or  admittance,  and  not 
by  surrender. 

(«)  But  tMs  is  sometimes  done  with 
the  consent  of  the  lord ;  and  even  a  sur- 
render to  il.  on  condition  to  perform  the 
will  of  the  surrenderor,  would  vest  an 
estate  in  the  dormant  surrenderee,  suffi- 
cient to  support  a  contingent  remainder 
limited  by  such  will ;  Gale  o.  Gale,  2  Cox, 
Ch.  Ca.  136. 

(/)  1  Watk.  on  Cop.  198,  194.  And 
see  Aiheiley  on  Marr.  Sett.  p.  865. 


.  t 
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death  of  the  tenant  for  life^  on  whose  forfeiture  the  lord  seized^  if  the 
contingency  happened  in  the  lifetime  of  such  tenant  for  life^  and  that, 
because  of  the  lord's  own  act  in  accepting  the  surrender  (g).  But 
although  there  is  an  apparent  inconsistency  in  a  freehold  interest 
being  capable  of  supporting  a  contingent  remainder  of  copyholds, 
yet  the  author  submits  that  the  interest  in  the  lord^  and  that  only, 
does  preserve  to  the  contingent  remainder-man  a  right  which  would 
not  otherwise  exist ;  for  supposing  the  remainder-man,  and  not  the 
lord,  was  entitled  to  enter  upon  the  forfeiture,  then  inasmuch  as  the 
precedent  estate  was  forfeited  before  the  period  when  the  remainder 
was  designated  to  commence,  it  could  never  take  effect,  imless  indeed 
the  rule,  that  a  contingent  remainder  must  take  effect  either  during 
the  continuance  of  the  particular  estate,  or  eo  instanti  that  it  deter- 
mines, is  not  applicable  to  copyholds ;  and  the  author  can  discover 
no  good  reason  for  any  distinction  in  this  respect  between  freeholds 
and  copyholds  (A),  except  only  in  the  effect  of  the  forfeiture  by  the 
tenant  of  the  particular  estate,  which,  in  freehold  cases,  lets  in  the 
first  vested  remainder,  and  in  copyhold  cases  brings  the  estate  into 
the  hands  of  the  lord  for  the  life  only,  or  other  interest  of  the  person 
committing  the  forfeiture,  it  being  decided  that  the  forfeiture  by  the 
tenant  of  a  particular  estate  does  not  affect  those  interested  in  remain- 
der (i).  And  if  the  lord,  because  of  his  privity  in  the  settlement  of 
the  estate,  is  bound  to  admit  the  contingent  remainder-man,  should 
the  contingency  happen  before  the  determination  of  the  particular 
estate,  is  not  the  lord's  possession  to  be  deemed  a  constructive  con- 
tinuation of  that  estate,  for  the  benefit  of  such  contingent  remainder- 
man? 

But  the  expression,  that  the  lord  is  bound  to  grant  the  estate  to 
the  remainder-man,  agreeably  to  his  own  act,  on  the  happening  of 
the  contingency,  would  seem  to  be  incorrect,  as  the  admittance  of  the 
tenant  for  life  is  the  admission  of  all  in  remainder  {k) ;  in  either  way, 
however,  the  right  is  preserved  to  the  contingent  remainder-man  by 
the  possession  of  the  lord;  if  admittance  be  not  necessary,  then  such 
right  is  a  legal  one,  and  if  it  be  necessary,  then  the  right  is  in  equity. 

And  it  is  to  be  observed,  that  although  the  interest  of  the  particular 
tenant  is  forfeited,  yet  the  demisable  nature  of  the  estate  continues, 
and  the  lord  may,  if  he  please,  re-grant  it  to  hold  by  copy  (/) ;  and 
the  existence  of  this  peculiar  quality,  even  after  the  union  with  the 
freehold  interest,  would  seem  to  explain  away  the  apparent  incon- 
sistency of  the  interest  in  the  lord  being  capable  of  preserving  a  con- 
tingent remainder  in  copyholds. 

(g)  1  Watk.  on  Cop.  196.  {•)  Poet,  tit  '*  Forfeiture." 

{h)  See  2  Cox,  Ch.  Ca.  141,  in  Gale  o.  (k)  Ante,  p.  202. 

Oale.  .  (/}  Ante,  pp.  12,  13,  76  et  aeq.,  SO. 
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The  application  of  the  above  rule^  as  to  the  destruction  of  the  par- 
ticular estate  before  the  happening  of  the  contingency,  to  copyhold 
lands,  is  sanctioned  by  Chief  Baron  Gilbert,  who  says,  ^'  If  an  estate 
be  given  to  a  copyholder  for  life,  the  remainder  to  the  right  heirs  of 
/.  S.f  if  the  tenant  for  life  die,  living  J.  6\,  there  it  seems  clear  that 
the  remainder  is  destroyed,  for  it  cannot  take  effect  as  by  the  limita- 
tion it  ought.  But  then  if  tenant  for  life  in  that  case  had  committed 
a  forfeiture,  or  made  a  surrender,  and  then  living  tenant  for  life,  J.  5. 
had  died,  it  seems  to  be  very  clear  that  his  right  heir  might  toke ;  for 
iuB  estate  in  remainder  was  not  to  take  effect  after  the  determination 
of  the  interest  of  tenant  for  life,  but  after  his  death,  and  when  that 
happened  he  was  able  to  take  (m)." 

The  lord's  interest,  being  capable  of  supporting  a  contingent  re- 
mainder, was  also  recognised  in  Mildmay  v.  Hunger  ford  (n),  Lovell 
T.  Lovell  (o),  Hahergham  v.  Vincent  (p),  Stansfield  v.  Habergham{q\ 
Roe  A.  ClemettY.  Brigg8(r)y  and  other  cases;  and  was  exemplified 
by  the  case  of  Pickersgill  v.  Grey  («). 

It  is  dear  that  there  is  no  distinction  between  freehold  and  copy- 
hold estates,  in  those  cases  where  the  particular  estate  expires  before 
the  happening  of  the  contingency;  but  that  if  a  tenant  for  life  of 
copyholds,  who  has  forfeited  his  interest  to  the  lord,  should  die 
before  the  remainder  became  vested,  such  remainder  can  never  take 
effect  (0. 

It  has  been  suggested  that,  as  the  lord,  in  case  of  a  forfeiture  by 
tenant  for  life,  is  entitled  to  the  land  for  his  own  use  during  such 
particular  estate,  a  limitation  to  a  trustee  to  preserve  contingent 
remainders  should  be  always  inserted  in  copyhold  aettlements,  the 
same  as  is  done  in  freehold  cases,  that  is,  when  the  legal  inheritance 
is  not  vested  in  a  trustee  (u).  And  again,  that  as  on  a  limitation  to 
A,  for  life,  with  remainder  over  to  £.,  the  estate  of  B,  cannot  take 
effect  in  possession  till  the  death  of  ^.,  and  that  the  lord  may  enter 
between  the  determination  of  A.^s  estate  and  his  death,  it  is  therefore 
proper  in  limiting  the  remainder  of  copyholds,  to  limit  the  estate  ex- 


(m)  Ten.  265, 266 ;  but  see  ib.  N.  122. 

(»;  2  Vein.  243. 

(o)  3  Atk.  U,  13. 

(p)  2  Yes.  jun.  209,  210,  214;  S.  C.  4 
Bro.  C.  C.  364l 

(q)  10  Vm.  282. 

(r)  16  East,  413.  And  see  1  Fearne, 
470;  Pawsey  ^  Lowdall,  Sty.  249,  273; 
Margaret  Podger'a  case,  9  Co.  107;  2 
Roa  Abr.  794,  pi.  6 ;  Bromfield  e.  Crow- 
der,  1  N.  R.  320  et  seq. 

(«)  8  Jar.  (N.  S.)  632 ;  30  Beav.  352. 

(f)  Lane  v.  Panaell,  1  Roll.  Rep.  238, 


317,  488;  Habergham  e.  Vincent,  2  Ves. 
jun.  214;  S.  C.  4  Bro.  C.  C.  364;  see  n. 
(a) ;  ib.  Eden's  ed.,  who  gives  a  MS.  note 
of  Mr.  Serjeant  Hill,  in  hia  copy  of  Oilb. 
Ten^  showing  that  the  report  of  Lane  Sf 
Pannell  (sup.)  is  falsely  stated  in  1  Roll. 
Rep.  238,  and  imperfectly  in  Roll.  317, 
but  rightly  stated  in  Roll.  438 ;  Gilb.  Ten. 
265,303;  1  Fearne,  470, 471. 

(«)  Atherley's  Marr.  Sett.  570;  And  see 
Stansfield  v.  Habergham,  10  Ves.  282 ;  and 
the  obserTations  on  S.  C.  post,  tit  *'  Right 
of  Property  in  Trees  and  Minea." 
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presslj  to  A.  for  his  natural  life,  and  from  and  after  the  determina- 
tion of  that  estate  by  deaJ^,  forfeiture,  or  otherwise,  to  the  use  of^ 

The  author  agrees  in  the  expediency  of  these  suggestions,  but  he 
apprehends  that  the  lord  or  steward  of  a  manor  would  not  be  com- 
pellable to  accept  a  surrender  so  framed,  and  which  would  be  calcu- 
lated to  defeat  the  lord's  right  of  entry  for  an  act  of  forfeiture  by  the 
tenant  for  life ;  this  would  at  least  merit  great  consideration  by  any 
lord  or  steward  who  should  be  required  to  aooept  a  surrender  of  that 
nature  (y). 

The  Lard*s  RecognUian  of  IVusts^^A  doubt  has  frequently  arisen 
in  practice  whether  the  lord  of  a  manor  is  bound  to  take  notice  of  the 
trusts  which  a  copyholder  may  be  desirous  of  creating  (^r);  and  the 
reason  generally  assigned  by  stewards  for  refusing  to  record  notice  of 
trusts  is,  that  the  lord  would  be  involved  in  any  breach  of  trust  on 
the  part  of  the  trustee :  it  is,  however,  quite  absurd  to  suppose  that 
the  lord,  who  is  merely  custom's  instrument,  should  be  bound  to  see 
to  the  performance  of  any  trusts  expressed  in  or  lefenred  to  by  the 
surrender. 

Although  the  lord  is  not  compellable  to  take  notice  of  any  private 
agreement  or  trust  of  the  parties,  yet  to  refrise  a  copyholder  the  {mi- 
vilege  of  surrendering  upon  particular  trusts,  or,  at  least,  of  referring 
in  the  surrender  to  the  instrument  by  which  it  is  proposed  to  dedare 
the  trusts  is,  under  ordinary  circumstances,  an  act  of  great  inju^jce, 
as  it  involves  him  in  considerable  additional  expense  in  substituting 
a  set  of  legal  limitations,  or  in  the  still  greater  evil  of  putting  it  in 
the  power  of  the  trustee  to  defeat  the  dejects  of  the  trust,  leaving  the 
cestui  que  trusts  no  remedy  but  in  equity  (a) ;  and  for  want  of  the  aid 
of  the  statute  of  uses,  the  various  provisions  of  a  marriage  settlement 
can  seldom  be  carried  into  complete  ^ect  as  to  copyhold  prop&rtj, 
without  the  intervention  of  a  trustee. 

The  audior  must  also  protest  against  the  pertinacity  of  stewards  of 
manors,  in  sometimes  refusing  to  inrol  a  marriage  settlement,  or  other 
deed  of  trust,  merely  with  reference  to  the  date  of  it,  and  the  names 
and  descriptions  of  the  parties,  as  it  is  only  deferring  the  disclosure 
of  the  particular  trusts  until  a  necessity  arises  for  some  copyhold 
assurance  on  the  part  of  the  trustee,  when  the  oourt  will  satisfy  itself, 
by  the  .production  and  inrolment  of  the  relative  provisions  of  the  deed, 
of  the  propriety  and  consistency  of  the  proposed  act ;  and  in  the  mean- 

(0   1  Watk.   on  Cop.   197;  fMist,   tit  lands  in  trust  b  good;  Snook  v.  Sooth- 

"  Forfeiture."  wood,  5  Adol.  &  Ell.  239. 

(y)  See  Car  f  Elliaon,  3  Atk.  75  ;  ante,  (a)  See  Robes  vl  Bent   ft   Cock,  Ma 

p.  102  ;  1  Wack.  on  Cop.  197.  552. 

{z)  An  immemorial  custom  to  surrender 
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time,  as  the  tenancy  is  filled  by  the  trustee  or  his  heir,  the  lord  can 
sofitain  no  inconvenience :  but  the  right  to  call  for  a  complete  dis- 
closure of  the  trusts  on  the  admittance  of  a  trustee  {b)  is  consequent 
on  the  right  to  refuse  to  take  notice  of  any  trusts  whatever. 

And  when  the  kgal  estate  is  not  vested  in  a  trustee,  the  uses  should 
be  specified,  as  k  might  be  very  inconvenient  to  frame  the  surrender 
with  leierenoe  to  the  uses  of  a  settlement  of  freehold  property  (c). 

Viewing  this  question  merely  as  it  regards  the  lord's  interest,  the 
author  is  at  a  loss  to  discover  any  good  reason  for  withholding  from 
the  copyholder  the  privilege  of  putting  notice  of  such  trusts  as  he' 
may  be  desirous  of  creating  upon  the  face  of  the  court  rolls. 

It  is  true  that  the  lord  partakes  of  any  trusts  by  an  iarolment  of 
the  surrender,  whether  it  be  to  a  purchaser,  or  to  the  use  of  a  will  (c/), 
and  whether  the  trusts  are  expressed  in  or  referred  to  by  the  sur- 
render (e) ;  and  it  is  equally  true  that  the  lord  is  not  bound  by  any 
trusts  to  which  he  is  not  privy  (/),  so  that  on  the  death  of  a  trustee. 


(h)  See  lSVeB.240,  in  Lord  Kensing- 
tm  e.  Mansell. 

(c)  See  the  obMrvatiom  of  Lord  En- 
kme,  C,  in  Lord  Kensington  «.  Maniell, 
18  Ves.  244. 

{d)  See  3  Vei.  756,  in  Williams  v. 
Lord  LoDfedale.  But  it  is  generally  sup- 
posed that  the  lord  is  not  compellable  to 
admit  a  surrenderee,  whether  he  be  a 
purchaser  or  mortgagee,  <wfao  should  allow 
the  surrenderor  to  remain  tenant  on  the 
rolh,  but  who,  after  an  act  of  forfeiture  by 
the  surrenderor,  or  after  his  decease  without 
.leaving  a  customary  heir,  should  seek  to 
-hesdmittedf'wfth  the  view  of  establishing 
■h  title  by  relation  from  the  date  of  the 
surrender,  and  thereby  to  defeat  the  lord's 
right  of  entry  for  the  forfeiture  or  -escheat. 
In  the  eonaideration  of  this  point,  it  is  to 
be  reeoUected,  that,  by  en  established  rule 
of  law,  the  lord  has  no  power  to  compel  a 
sorrenderee  to  oome  in  and  be  Admitted. 
8ee  Sir  Harry  Peachy  Jf-  Buke  of  Somer- 
«et  in  2  Eq.  Ca.  Abr.  228. 

'Even  if  an  admission  eould  be  com- 
'pelled  in  a  case  of  'this  nature,  the  author 
submits  that  the  rule  by  which,  as  between 
the  suirenderor  and  surrenderee,  the  ad- 
mission of  the.  surrenderee  relates  back  to 
the  date  of  the  surrender,  would  be  held 
not  to  apply,  and  consequently  that  the 
lord's  right  of  entry  for  an  act  of  forfeiture 
by  the  surrenderor  would  not  be  prejudiced 
by  :sucb  Jid  mission. 

In  Sir  Harry  Peachy  v.  The  Duke  of 


Somerset,  1  Stra.  464,  Lord  Macclesfield, 
"C.,  said,  '*  Suppose  one  lets  a  trustee  be 
admitted  for  him  who  commits  a  forfeiture, 
no  doubt  the  estate  would  be  forfeited,  and 
the  cestui  que  trust  would  have  no  equity 
against  the  lord."  **  Suppose  the  trustee 
should  die  without  heir,  the  lord  would  be 
entitled  by  escheat,  without  being  subject 
to  the  trust."  And  see  ftoe  d.  Jeffreys  v. 
'Hicks,  2  Wils.  16,  deciding  that  the  lord 
cannot  take  advantage  of  an  act  of  for- 
feiture by  an  unadmitted  surrenderee. 

The  case  of  The  King  o.  Lady  Jane  St 
John  Mildmay,  6  Bam.  &  Adol.  254,  2 
Nev.  ft  Mann.  77^,  ia  an  express  authority 
agamst  the  right  of  a  sinrenderee  to  com- 
pel admission  after  a  forfeiture  by  the  sur- 
renderor ;  see  post,  tit.  "  Forteiture." 

It  may,  however,  be  a  question  whether 
an  unadmitted  mortgagee  would  not  be 
allowed,  in  a  court  -of  equity,  to  enforce 
his  inrolled  security,  aa  against  the  lord's 
title  by  forfieiture  or  escheat 

(e)  Weaver  v.  Manle,  2  Russ.  5r  Myl. 
97.  Sect  6  of  1  Vict.  c.  26,  makes  provi- 
sion for  the  entry  of  wills  on  court  rolls,  re- 
ferring to  the  will  as  to  any  trusts. 

(/)  Chudleigh's  case,  1  Co.  122  a.  And 
see  Burgess  s.  Wheate,  1  Sir  W.  Bl.  167, 
where  Lord  Mansfield,  as  to  the  objection 
that  in  copyholds  the  lord  cannot  be  sub- 
ject to  trusts,  but  takes  the  estate  on  the 
death  of  the  tenant  without  heir,  said, 
'*This  objection  proceeds  from  not  die- 
tinguishing  between  freehold  and  eopyhold 
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without  leaying  a  customary  heir^  where  the  trusts  should  not  have 
been  put  upon  the  court  rolls,  the  estate  would  formerly  have  escheated 
to  the  lord,  discharged  of  the  trusts  (^). 

But  it  may  be  urged  against  the  pertinacious  refusal  of  the  lord  to 
allow  of  the  inrolment  of  any  trusts,  that  it  is  now  fully  settled  that 
the  lord  can  claim  by  escheat  only  propter  defectum  tenentis,  and 
therefore  that,  so  long  as  there  is  a  tenant  on  the  rolls  subject  to  per- 
form the  customary  services,  whether  such  tenant  be  a  trustee  or 
mortgagee  (A),  the  lord  has  no  claim,  or,  in  other  words,  that  not- 


manora.  In  all  manors  where  admission 
is  necessary  to  alienation,  the  escheat  is 
absolute,  the  lord's  consent  being  still  ne- 
cessary. In  those  copyholds  the  lord  is 
not  bound  by  debts,  alienation  or  trusts ; 
they  are  all  void  against  him.  But  if  he 
consents  to  a  condition  or  trust  on  the 
court  roll,  then  he  is  bound  by  it,  for  he 
cannot  claim  against  his  own  act  But  in 
freeholds,  the  form  of  his  concurrence  not 
being  necessary,  he  is  always  considered 
as  much  bound  as  if  he  was  a  party  to  the 
deed  of  alienation  which  'makes  the  trust, 
because  the  power  which  the  tenant  now 
has  by  law  is  equivalent  to  the  lord's  con- 
sent to  the  grant,  when  it  was  a  strict  re- 
version ;"  8.  C.  1  Eden,  177.  Yet  see  1 
Sir  W.  Bl.  179  (S.  C),  where  the  Lord 
Keeper  (Northington)  expressed  a  doubt 
whether  the  estate  should  escheat  dis- 
charged of  the  trusts.  Vide  Attorney- 
General  V.  Duke  of  Leeds,  2  Myl.  & 
Keen,  348,  in  which  it  was  held  that  the 
lord  was  entitled  to  enter  upon  the  copy- 
hold as  an  escheat,  the  mortgagee  having 
died  without  heirs,  and  no  condition  Uav. 
ing  been  expressed  in  the  surrender.  And 
now  see  18  &  14  Vict.  c.  60,  referred  to  inf. 

(g)  I  Stra.  454,  in  Sir  Harry  Peachy  v. 
The  Duke  of  Somerset.  And  see  the  above 
observation  of  Lord  Mansfield,  in  Burgess 
^  Wheate.  Vide  also  Doe  d.  Freestone 
V.  Parratt  &  Wife,  5  T.  R.  655,  where 
Lord  Kenyon,  C.  J.,  said,  "This  estate 
was  given  absolutely,  and  it  has  been  con- 
sidered as  irredeemable  by  all  the  parties 
through  whose  hands  it  has  passed.  If 
the  mortgagee  conveys  subject  to  the 
equity  of  redemption,  the  right  may  be 
kept  alive  for  an  indefinite  length  of  time 
as  far  as  I  know ;  the  Court  of  Chancery 


has  determined  that  it  may  be  preserved 
for  fifty  years.  But  if  twenty  years  have 
passed  without  any  redemption,  in  whom 
does  the  legal  estate  vest  ?  In  the  mort- 
gagee ;  and  it  wouid  eicheat  to  the  lord  ftr 
want  qfthe  heirs  rf'that  person.**  Vide  Att. 
Gen.  0.  Duke  of  Leeds,  sup. 

But  supposing  an  equity  of  redemption 
to  have  subsisted,  the  lord  daimiog  a  copy- 
hold by  escheat,  on  the  death  of  the  moft- 
gagee  without  heirs,  where  the  mortgagee 
had  been  admitted,  would  have  taken  sub- 
ject to  the  mortgage,  and  the  money  must 
have  been  paid  to  the  personal  repreaenta- 
tive.  See  I  Sir  W.  BL  170, 171,  in  Burgess 
4-  Wheate ;  Pawlett  «.  AtL  Geu.,  Hardr. 
469,  where  Hale,  C.  B.,  and  Mr.  Baron 
Atkyns  considered  the  interest  of  the 
mortgagee  in  the  estate  as  a  security  only, 
and  the  Chief  Baron  pointed  out  the  dis- 
tinction between  a  trust  and  a  power  of 
redemption.  Vide  also  Weaver  e.  Maule , 
2  Russ.  &  Myl.  97 ;  Viscount  Downe  «. 
Morris,  8  Hare,  894. 

The  18  &  14  Vict.  c.  60,  repealed  the  4  & 
5  Will.  4,  c.  23,  and  by  sect.  15,  provided  for 
the  case  of  a  trustee  dying  without  an  heir; 
and  by  s.  46  provided  against  forfeiture. 

N.B.  It  was  decided  in  the  above  case 
of  Doe  V.  Parratt  &  Wile  that  a  aunender 
by  the  husband  alone  passed  no  interest 
in  the  copyhold  land  which  had  been  de- 
vised to  him  and  liis  wife  in  fee  by  a  mort- 
gagee in  possession  under  a  forfeited  mort- 
gage, for,  when  a  devise  is  to  husband  and 
wife,  they  take  by  entireties,  and  not  by 
moieties,  so  that  the  husband  cannot  by  bis 
conveyance  alone  devest  the  estate  of  the 
wife ;  see  Doe  Sf  Wilson,  ante,  p.  113. 

(h)  See  per  Lord  Eldon,  in  Gordon  v. 
Gordon,  8  Swanst  470  ;  1  Sir  W.  Bl.  175, 
in  Burgess  ^  Wheats. 
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withstanding  the  opinion  expressed  by  Lord  Mansfield  in  Burgess  & 

Wheatef  and  by  Lord  Tburlow  in  Middleton  &  Spicer  {i)y  the  lord 

cannot  claim  by  the  title  of  an  equitable  escheat  (A) ;  and  that,  although    ^  /  ^c 

a  court  of  equity  will  not  interpose  as  between  the  lord  and  the  heir  ^ci^ca  ic  f  ^ffic^f^ 

of  a  trustee  claiming  to  be  admitted,  when  the  cestui  que  trust  dies   f^hCOi//, /I  U 

without  an  heir  (Q,  yet  that  a  court  of  law  will,  in  such  a  case, 

compel  the  lord  to  admit  the  heir  of  the  trustee,  to  enable  him  to 

tiy  his  title  (m) ;  and  when  so  admitted,  what  equity  can  the  lord 

haye,  paramount  such  heir,  supposing  the  lord  to  have  refused  to  take 

notice  of  any  trusts  ?   A  still  stronger  reason  for  the  lord's  consenting 

to  take  notice  of  trusts  may  be  that  probably,  in  the  event  of  the 

death  of  the  cestui  que  trust  intestate,  and  without  an  heir,  supposing 

the  trusts  to  hay^  been  inroUed,  a  court  of  equity  would  decree  the 

person  having  the  legal  estate  to  be  a  trustee  for  the  lord,  on  the 

groimd  that  the  trustee  had  accepted  admission  from  the  lord,  upon 

the  terms  of  his  disposing  of  the  rents  of  the  estate,  conformably  to 

the  legal  right  which  would  have  been  acquired  by  the  cestui  que  trusty 

if  he  had  become  the  lord's  tenant. 


Eesultikg  Trusts. 

The  person  to  whom  the  legal  estate  in  copyholds  is  surrendered 
or  granted  will  be  decreed  in  equity  to  be  a  trustee  for  him  who  ad- 
yances  the  purchase  money,  or  fine  of  admission,  on  due  proof  of  the 
&ct  of  such  payment.  This  general  proposition  is  supported  by  all 
the  cases,  and  is  strictly  analogous  to  the  rule  of  the  common  law, 
that  where  a  feoffinent  is  made  without  consideration,  the  use  results 
to  the  feoffor  (n). 

So  in  manors  where  copyholds  are  granted  for  two,  three,  or  more 
liyes  in  succession,  if  one  only  of  the  cestui  que  vies  pay  the  fine,  the 
other  fives  are  trustees  for  him  (o),  whether  or  not  there  is  a  custom 
for  the  first  taker  to  surrender  the  copy  (p). 


(t)  1  Bro.  C.  C.  204 ;  vide  also  Walker 
«.DeQne,  2  ye8.Jtti].  170,  174;  Barclay 
V.  RuaeU,  8  Vet.  430  ;  Henchman  v.  Att. 
Gen.,  2  Sim.  &  Stu.  498;  S.  C.  on  appeal, 
t  Myl.  fr  Keen,  485. 

(k)  Burgess  v.  Wheats,  sup. ;  Hardr. 
^,  in  Att.  Gen.  v.  Sands ;  S.  C.  3  Ch. 
Rep.  86.  And  see  Gary,  14,  15,  where  it 
itiaid,**If  ecf^Kt  (jne  use  be  attainted  of 
felony,  the  lord  shall  not  be  aided  by  sub- 
pooa  to  have  his  escheat ;  and  if  the  heir 
be  barred  by  the  corruption  of  bia  blood, 
then  the  feoffee,  as  it  seemeth,  shall  retain 
the  land  to  his  own  nse,"  cites  6  Edw.  4, 
7,  Br.  Feoffments  al.  uses,  pi.  84. 


(0  Williams  v.  Lord  Lonsdale,  8  Ves. 
766,  767. 

(m)  The  King  v.  Coggan  and  another, 
6  Eaat,  481 ;  S.  C.  2  Smith's  Rep.  417. 

(n)  Dyer  v.  Dyer,  2  Cox,  Ch.  Ca.  98 ; 
Fin.  841. 

(o)  Clark  v.  Dan  vers,  1  Ch.  Ca.  810 ; 
LoA,  282 ;  Benger  v.  Drew,  1  P.  W.  780 ; 
Withers  v.  Withers  and  others,  Amb.  161 ; 
N.  1,  ib.  Blunt's  ed. ;  Roe  v.  Summerset, 
2  Sir  W.  Bl.  694;  Rumbold  v.  Rumbold, 
Amb.  161,  (marg.);  2  Eden,  16;  S.  C. 
cited  in  Dyer  v.  Dyer,  2  Cox,  Ch.  Ca.  98j 


(  f )  See  note  (  p),  next  page. 
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But  where  a  copyhold  was  purchased  by  B.  with  the  money  of  ^., 
on  account  of  difierences  between  the  lord  of  the  manor  and  A,y  and. 
the  grant  was  taken  to  B.  and  his  children,  the  Court  of  Chanoerj, 
on  a  bill  filed  by  A.  against  B.  for  a  surrender,  would  not  relieye  the 
plainAiff,  as  it  would  have  been  to  ground  a  decree  on  a  fabity,  where 
there  was  a  sdieme  to^  thrust  a  tenant  upon  the  lovd  agauiat  his 
will  (y). 

The  trust  of  an  estate  pur  autre  vie  of  copyholds  shall  go  ta  Ae 
executors  or  administrators,  the  same  as  in  the  case  of  firedidd  pro- 
perty (r). 

In  Smith  y.  Baker  (s)  it  was  held,  that  althoi:^h  there  was  a  custom 
in  the  particular  manor,  that  whoever  purchased  in  it,  the  estate 
should  go  in  succession,  yet  that  A,y  who  purchased  &r  his  own  and 
two  other  fives,  had  an  equitable  kitevest,  which  passed  by  a  general 
devise  of  all  his  estate  real  and  personal,  in  possession  or  reveision,  it 
appearing  that  the  testator  had  no  fireehold  property. 

But  where  on  a  grant  to  three  successively,  there  was  bo  custom 
for  the  first  taker  to  surrender  the  copy  and  dispose  of  the  estate  (Q, 


]  Watk.  OD  Cop.  223 ;  2  Atk.  75  ;  Good- 
right  d.  Langftekl  ».  Hodg«B,  1  Watk.  on 
Cop.  227;  see  Lofi^  230;  Finch  «.  Finch, 
15  Ves.  43 ;  and  see  Rider  v.  Kidder,  10 
Ves.  860 ;  Lewis  «.  Lane,  2  Myl.  k  Keen, 
458 ;  post,  289. 

( p)  2  Freem«  123»  ca.  138 ;  Smith  v. 
Baker,  1  Atk.  885;  Howe  v.  Howe,  1 
Vern.  415. 

A  custom  for  a  joint- tenant  of  a  copyhold 
for  life,  who  pays  the  admission  fine,  and 
takes  for  the  liiet  of  himself  and  two 
others  successively,  to  hold  to  himself  and 
the  two  others  for  their  lives  and  the  life 
of  the  longer  liver  successively, — to  bar  the 
successive  estates  for  life,  whether  he  takes 
for  the  three  lives,  or  they  take  in  succes- 
sion by  a  surrender  to  the  lord  in  the  com- 
mon form,  is  a  good  custom  ;  and  where 
the  manor  has  been  aliened  by  the  lord, 
the  tenant  can  release  his  interest  by  a 
common  law  conveyance :  Phillips  v.  Ball, 
33  L.  T.,  C.  B.  222.  The  case  of  Wadley 
V,  WadTey,2  Coll.  11,  relates  to  the  renewal 
of  a  copyhold  for  lives,  and  to  the  costs  of 
such  renewal. 

(7)  Gold  V,  Dore,  Lex  Cust.  325. 

(r)  Howe  v.  Howe,  Withers  ».  Withers, 
sup.;  Bundle  o.  Bundle,  2  Vem.  264; 
Goodright  ^  Hodges,  sup.  And  see  Wat- 
kins  V,  Lea,  6  Ves.  683,  where  the  trust 


was  held  to  pass  under  the  residuary  dis- 
positioa  of  petsonaUy:,  and  not  qnder  a 
previous  devise  of  fireehold  and  copyhold 
property :  but  by  the  custom  of  the  manor 
the  trust,  in  case  of  intestacy,  was  distri- 
butable as  penonal  estate,  and  the  testator 
had  other  copyhold  property. 

By  the  third  section  of  1  Vict,  c  26,  cus- 
tomary  freeholds  and  copyholds,  as  well  as 
absolute  freeholds,  held  pur  autre  me,  are 
devisable,  whether  there  shall  or  shalt  not 
he  a  special  occupant  thereof.  And  by  the 
sixth  section  it  is  provided,  that  in  case 
there  shall  be  no  special  occupant  of  any 
estate  pur  autre  vie,  whether  fk^eehoM,  cus- 
tomary freehold  or  copyhold,  or  of  any 
other  tenure,  and  whether  corporeal  or  in- 
corporeal, it  shall  go  to  the  executor  or  ad- 
ministrator of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant ;  and  that  if 
the  same  shall  come  to  the  executor  or  ad- 
ministrator, either  by  reason  of  a  special 
occupancy  or  by  virtue  of  that  act,  it  shall 
be  assets  in  his  hands,  and  be  applied  and 
distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate ; 
ante,  p.  42. 

(«)  1  Atk.  S86  i  and  see  Lewis  v.  Lane, 
sup. 

(t)  See  post,  289. 
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and  no  proof  of  either  having  paid  the  fine,  the  court  would  not  decree 
the  remaining  life  to  be  a  trustee  for  the  first  taker  (u). 

It  sometimes  happens  that  there  is  no  other  evidence  of  the  pay- 
ment of  the  fine  than  the  statement  with  respect  to  it  in  the  copj,  but 
that  could  only  be  contradicted  by  evidence  of  a  very  clear  and  satis- 
fiictoiy  nature.  In  Benger  v.  Drew  {x)y  copyhold  lands  were  granted 
to  the  husband  and  wife  and  J,  &  for  their  lives  succe$givi,  and  by 
tlie  copy  the  fine  appeared  to  have  been  paid  by  the  husband  and 
wife^  and  Lord  Chancellor  Macclesfield  said,  '^  This  third  person  («/.  5.) 
named  in  the  grant  is  in  equity  to  be  intended  but  as  a  trustee  for  the 
husband  and  wife,  and  the  survivor  of  them,  by  whom  the  purchase 
money  was  advanced ;  and  it  being  mentioned  in  the  copy  that  the 
fine  was  paid  by  the  husband  and  wife,  is  strong  evidence  of  the  &jct 
being  so ;  which,  though  the  court  will  not  look  upon  as  conclusive, 
yet  any  evidence  given  to  contradict  it  ought,  in  order  to  prevail,  to 
be  very  clear  and  fiiU." 

In  Clark  v.  Danoers  (y),  8.  W.  took  a  copy  in  reversion  for  three 
Hves,  and  the  first  life  (£.)  was  made  the  purchaser  in  the  copy ;  and 
the  Chancellor  held,  that  though  8.  W,  paid  the  fine,  yet  when  by 
his  consent  E.  was  made  purchaser  in  the  copy,  it  was  to  be  taken 
as  if  she  had  paid  it. 

And  the  presumption  which  is  raised  firom  the  payment  of  the  pur- 
chase money,  may  be  rebutted  even  by  parol  evidence  (z). 

A  purchase  in  the  name  of  a  child,  or  nominating  a  child  as  a 
cniui  que  vie  in  the  purchase  of  a  oopyhold  for  lives,  is,  firom  the 
natural  obligation  of  a  fiaither  to  provide  for  his  children,  a  circum- 
stance of  evidence  to  rebut  a  resulting  trust  of  copyholds  (a),  unless 


(«)  RuDdle  0.  Randle,  2  Vem.  264. 

(x)  1  P.  W.  780. 

Where  A.f  tenant  of  oapjholds  ibr  hie 
owB  life,  purchased  the  reversioii,  and  took 
ft  gnot  in  tlie  naves  of  his  sons  B.  and  C, 
to  bold  for  dieir  lives  siiceesatye1]r»  "in 
tnst  for  A.  as  sole  pimhaser,"  who  devised 
the  copyholds  to  D.  upon  trusts,  and  the 
kid  admitted  '*  B."  the  first  life  named  in 
the  grant,  B.  and  C  were  held  to  be  trustees 
for  A.\  Keats  v.  Hewer,  10  Jur.  (N.  S.) 
1046,  reversing  a  contcwy  decision,  ib. 
MS. 

(y)  1  Ch.  Ca.  810. 

(s)  Djer «.  Dyer,  Goodrigfat  «.  Hodges, 
vbi  snp. ;  1  Vem.  866;  Taylor  v.  Taylor, 
1  Adc  886,  8S7. 

(a)  Mufnraa  «.  Mumma,  2  Vem.  19; 
S.  C.  1  £q.  Cas.  Abr.  882,  pL  8;  Taylor 
t.  Taylor,  sup. ;  Dyer  «.  Dyer,  2  Cox  Ch. 
Ca.  92;    Taylor  v.  Alston,  cited   ib.  96; 


Lamplugh  v.  Lamplugh,  1  P.  W.  Ill; 
Bedwell  v.  Froome  ^  Kingdome  o.  Bridges, 
cited  in  Dyer  ^  Dyer ;  Seroope  v.  Scroope, 

1  Ch.  Ca.  28  ;  Lord  Grey  e.  Lady  Grey, 
ib.  296 ;  S.  C.  Finch,  888 ;  EUiot  e.  Elliot, 

2  Ch.  Ca.  281 ;  8  Salk.  867 ;  Shales  e. 
Shales,  2  Freem.  282 ;  Woodman  v.  Mor- 
rel  et  ux.,  Ui.  82 ;  Crop  «.  Norton,  2  Atk. 
75;  Stileman  v.  Ashdown,  2  Atk.  480; 
Jeimings  v.  Selleck,  1  Vem.  467 ;  Sheffield 
V.  Lord  Mulgrave,  5  T.  R.  574;  Finch  v. 
Finch,  15  Vee.  48 ;  S  East,  854,  in  Doe  ^ 
Reade. 

In  Didcinson  s.  Shaw,  see  1  P.  W.  112, 
n.  (1),  2  Col.  Jurid.  261,  (n.^  2  Cox  Ch. 
Ca.  95,  96,  the  children  were  held  to  be 
trustees  for  the  father  as  be  had  paid  the 
purchase  money.  But  it  appears  that 
leases  were  granted  by  the  father,  whidi 
might  have  made  an  ingredient  in  the  de- 
termination, as  rebutting  tlie  iroplicatiou  of 
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the  father's  intention  that  the  child  should  be  considered  as  a  trustee 
for  him  be  shown  by  some  contemporaneous  act  {b) ;  and  this,  without 
regard  to  any  other  provision  which  the  child  may  have  (c) ;  and 
whether  the  purchase  by  the  fiU^her  be  for  his  0¥m  life,  and  the  life  or 
lives  of  a  child  or  children  successively,  or  for  the  life  or  lives  of  a 
child  or  children  only  (ef). 

But  the  author  apprehends  that  a  custom  for  the  father,  in  a  pur- 
chase by  him  for  his  own  life  and  the  life  of  a  child,  to  surrender  the 
whole  copy,  and  so  defeat  the  child's  title  under  the  doctrine  of  ad- 
vancement, would  be  good  (e). 

In  Swift  d,  Farr  v.  Dams  (f),  where  the  fisither  put  in  his  own  life 
and  the  lives  of  his  two  sons,  it  was  held  that  the  father,  by  taking  at 
the  same  court  a  licence  to  himself  and  his  mother  (who  had  her 
widowhood  right  in  the  copyhold)  to  lease  for  seventy  years,  showed 
that  he  did  not  intend  that  his  sons  should  take  beneficiaOy.  The 
report  adds,  "  If  the  father  afl;erwards  grant  a  lease  by  .way  of  mort- 
g^S^i  pursuant  to  such  licence  to  lease,  and  there  be  a  custom  in  the 
manor  for  the  first  taker  to  dispose  of  the  estate,*  as  against  the  other 
lives ;  such  custom  may  so  &r  operate  as  to  divest  the  legal  estate  of 
the  lives  in  reversion,  and  give  it  to  the  lessee." 

Where  a  father  purchased  copyhold  lands  in  the  name  of  his  son, 
an  infant,  although  the  father  had  possession  till  his  death,  it  was 
considered  as  an  advancement  for  the  son,  and  not  a  trust  for  the 
fitther  (g) ;  but  this  would  seem  to  have  been  decided  on  the  ground 
that  the  &ther  is  the  natural  guardian  of  his  children  during  their 
minority  {A),    And  in  Murless  v.  Franklin  (t)  Lord  Eldon  held,  that 


an  advancement.  See  2  Cox  Ch.  Ca.  96  ; 
Swift  6f  Davis,  infra. 

Where  a  parent  was  admitted  to  copy- 
holds, to  hold  for  the  lives  of  his  three  sons 
and  the  life  of  the  longest  liver  of  them*  in 
succession,  it  was  held  that  the  fact  of  the 
sons  being  named  as  cestui  que  vies  was  an 
advancement,  and  that  they  were  entitled 
as  against  the  father's  devisees.  It  became 
unnecessary  in  this  case  to  decide  whether 
a  custom  for  the  cestui  que  vies  to  be  ad- 
mitted in  succession  would  be  good  against 
a  devise;  Jeans  v.  Cooke,  4  Jur.  (N.  S.) 
67. 

(6)  Dyer  v.  Dyer,  Elliot  v.  Elliot,  ubt 
sup. ;  Ebrand  o.  Dancer,  2  Cb.  Ca.  26 ; 
Swift  d.  Farr  o.  Davis,  infra  ;  Woodman  ^ 
Morrel,  supra ;  Murless  ^  wife  o.  Franklin, 
1  Swanst  13.  And  see  Sidmouth  v.  Sid- 
mouth,  2  Beav.  447. 

(e)  Dyer  o.  Dyer,  sup.;  ante,  p.  149. 
But  see  Finch,  341  ;  Pole  4*  Pole,  1  Ves. 


76 ;  2  Cox,  94. 

{d)  See  the  cases,  sup.  n.  (6). 

{§)  Such  a  custom,  the  author  believes, 
exists  in  the  manor  of  Iffley,  in  Oxford- 
shire. 

(/)  8  East,  354,  n. ;  1  Swanst  19.  And 
see  the  observations  on  Dickinson  *.  Shaw, 
2  Cox,  96;  2  Col.  Jurid.  261 ;  PhUlips  s. 
Ball.  6  Jur.  (N.  S.)  48. 

(g)  Taylor  v.  Taylor,  1  Atk.  886.  Aod 
see  Elliot  o.  Elliot,  2  Ch.  Ca.  231 ;  Mummi 
V.  Mumma,  Lamplugh  o.  Lamplugh,  ubi 
sup.  In  Dowdswel  t.  Dowdswel,  1  Ch. 
Ca.  261,  the  Lord  Keeper  agreed  that  the 
father  being  lord  of  the  manor  could  not 
declare  the  trusts  of  copyholds  granted  to 
his  son,  though  he  took  the  profits  by  hit 
consent  The  reporter  adds  **  Eldem  die 
decreed  between  Holford  4"  " 

(h)  2  Atk.  480. 

(0  1  Swanst  13. 
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poBsession  taken  by  the  &ther  at  the  time  would  amount  to  eyidence 
that  he  intended  the  purchase  to  be  for  his  own  benefit :  and  when 
&.e  purchase  is  of  a  reyersionarj  interest,  possession  can  afford  no 
eyidence  until  the  death  of  the  tenant  for  life  (A). 

In  the  case  of  Pranherdy,  Prankerd{t)y  the  plaintiff  being  in  pos- 
session for  his  own  life,  with  reyersion  to  his  two  daughters  for  their 
liyes  snccessiyelj,  procured  a  grant  to  be  made  in  reyersion  to  his  son 
(the  defendant)  for  his  life,  and  at  the  same  time  surrendered  all  his 
estate  and  interest  in  the  premises  during  his  own  life,  and  the  liyes 
of  his  two  daughters  and  the  defendant,  to  the  use  of  his  will.  By 
the  custom  of  the  manor  (m),  the  copyholds  are  granted  to  four  per- 
sons for  their  liyes  successiyely  (n),  and  the  grantee  in  possession  is 
enabled,  by  surrendering  all  his  estate  in  possession,  reyersion,  and 
remainder,  to  pass  his  own  estate,  and  also  the  estates  in  reyersion  or 
remainder  expectant  thereupon  (o). 

The  plaintiff's  daughters  haying  died,  the  defendant  claimed  to  be 
entitled  upon  the  determination  of  the  plaintiff's  estate,  for  his  own 
use,  by  way  of  adyaticement ;  but  the  Vice  Chancellor  held  that,  as 
the  plaintiff  had  surrendered  the  estate  to  the  use  of  his  will,  it  was 
clear  he  meant  it  to  remain  at  his  own  disposal,  and  that  as  the 
surrender  was  contemporaneous  with  the  grant,  the  defendant  ought 
to  be  declared  a  trustee  of  the  interest  which  he  took  under  the  grant, 
for  the  plaintiff,  and  he  decreed  accordingly,  but  refiised  to  giye  the 
plaintiff  his  costs. 

A  purchase  in  the  joint  names  of  &ther  and  son  would  be  deemed 
an  adyancement  of  the  son,  and  not  a  resulting  trust  for  the  father(p) ; 
but  the  right  of  a  child  may  be  controlled  by  some  particular  custom  (9). 

It  has,  howeyer,  been  decided,  that  a  custom  controlling  the  right 
to  dispose  by  will  of  an  equitable  resulting  estate,  and  entitling  the 
second  life  (a  yolunteer)  to  the  beneficial  interest,  is  unreasonable  (r). 

A  purchase  in  the  name  of  a  wife  would  be  equally  an  adyance- 
ment as  in  the  case  of  a  child,  but  if  the  purchase  were  in  the  names 


{k)  Murless  3r  Franklin,  sop. 

(0  1  Sim.  &  Stu.  ]. 

(a)  Bleadon  with  Priddie,  Someraet- 
■hire. 

(«)  Ante,  p.  242,  n.  (A). 

(0)  Ante,  p.  24. 

(p)  Scroope  v.  Scroope,  1  Ch.  Ca.  28; 
Back  9.  Andrewt,  2  Vern.  120;  S.  C.  Pre. 
Ch.  1.  But  see  Stileman  v.  Ashdown,  2 
Atk.  480;  Pole  v.  Pole,  1  Yes.  76. 

(9)  Edwards  «.  Fidel,  3  Madd.  237. 
And  see  Greenwood  0!  Hare,  1  Ch.  Rep. 
272  ;  ante,  p.  288. 

(r)  Lewis  v.  Lane,  2  Myl.  &  Keen,  449, 

8. 


in  which  the  Master  of  the  Rolls  (Sir  C. 
Pepys)  said,  '*  In  the  case  of  Edwards  v. 
Fidel  [3  Mad.  237],  the  late  Master  of  the 
Rolls  considers  this  as  a  question  of  cue- 
torn,  and  says  it  was  a  reasonable  custom, 
and  prevented  disputes.  I  cannot  agree 
that  this  is  a  question  of  custom  at  all«  or 
that,  if  it  were,  it  would  be  reasbnable. 
So  to  consider  it  would  be  contrary  to  the 
principles  of  resulting  trusts,  and  would  be 
inconsistent  with  what  was  decided  in 
Smith  V.  Baker,  and  assumed  in  Dyer  v. 
Dyer;"  ante,  p.  21,  n.  («). 
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of  the  wife  and  a  stranger,  it  would  be  a  resulting  trust  for  the  hus- 
band as  far  as  related  to  the  estate  of  the  stranger  (s). 

It  would  seem  also  that  a  purchase  in  the  names  of  grandcbildren, 
the  father  being  dead^  would  be  a  provision  for  the  grandchildren, 
and  not  a  trusty  unless  a  contrary  intention  was  declared  at  the  time 
of  the  purchase  (Q. 

But  where  there  is  no  moral  obligation  to  make  a  provision,  this 
doctrine  does  not  apply ;  so  that  a  purchase  in  the  names  of  nephews 
and  nieces  will  not  be  considered  as  an  advancement  for  them, 
unless  aided  by  clear  evidence  of  intention  («);  and  certainly,  there* 
fore,  not  so,  when  the  purchase  is  in  the  names  oi  great  nephews  and 
nieces  (x). 

Should  a  copyholder  surrender  or  devise  his  estate  to  a  trustee,  in 
trust  to  sell  for  payment  of  debts,  or  for  other  partial  purposes  of  con- 
version, the  surplus  estate,  after  the  objects  of  the  trusts  are  satis- 
fied, or  the  whole,  should  those  objects  entirely  fitil,  vdll  belong  to 
the  customary  heir  by  way  of  resulting  trust,  the  same  as  in  fireehold 
cases  (y). 

But  where  the  testatrix,  after  directing  the  trustees  to  pay  the  clear 
rents  of  all  such  part  of  her  freehold,  copyhold,  and  leasehold  estates, 
as  should  not  have  been  sold  for  the  purposes  mentioned- in  her  will, 
unto  J.  W.  for  his  life,  and  after  his  decease  devised  and  bequeathed 


(*)  Kingdome  ».  Bridges,  2  Vera.  67. 
And  see  Benger  v.  Drew,  I  P.  W.  780; 
Back  0.  Andrews,  sup. ;  21  Vin.  502,  pi. 
14 ;  Woodman  o.  M orrell,  ubi  sup. 

(0  Ebrand  «.  Daucer,  2  Ch.  Ca.  26; 
S.  C.  1  £q.  Ca.  Abr.  382.  In  that  case 
the  Chancellor  said,  '*  there  t«  difference  in 
tlie  case  where  the  father  is  dead  and  where 
he  is  alive ;  for  when  the  father  is  dead 
the  grandchildren  are  in  the  immediate 
care  of  the  grandfather."  And  this  dis- 
tinction was  recognized  by  Lord  Eldon,  in 
Parry  ^  Whitehead,  6  Vfrs.  548.  See  the 
latter  case,  and  Rodgers  v.  Marshall,  ante, 
pp.  141,  149.  And  see  Right  v.  Bawden, 
8  East,  260. 

(m)  Taylor  v,  Alston,  cited  in  Dyer  ^ 
Dyer,  ubi  sup.;  Goodright  d,  Langfield  o. 
Hodges,  ubi  sup. ;  Lewis  «.  Lane,  2  Myl. 
&  Keen,  458.  The  decision  in  Taylor  ^ 
Alston  was  in  favour  of  the  nephew  and 
niece,  not  as  relations,  but  on  the  weight 
of  parol  evidence.    See  2  Cox,  97. 

(x)  Edwards  v.  Fidel,  8  Madd.  287; 
ante,  p.  21.  Vide  Edwards  v.  Edwards, 
2  Yo.  &  ColL  (Ex.  Eq.)  123.  The  author 
apprehends  that  the  doctrine  could  not  be 


held  to  extend  to  natural  children,  ante, 
p.  141,  n.  («);  but  see  Fearne's  F.  W. 
827;  Beckfordv.  Beckford,  Lofft,  490;  2 
Fonbl.  Eq.  128,  124,  n.;  Sugd.  V.&  P.  58f 
(5th  edit.),  and  qusre? 

(y)  Cruse  v.  Barley  ^  Banson,  8  P.  W. 
20,  N.  (1);  ib.  22;  Wilson  «.  Major,  11 
Yes.  205;  Lowes  v.  Backward,  18  Ves. 
168.  And  see  Chew  o.  Chew,  Nels.  Cb. 
Rep.  190.  The  following  cases  will  be 
found  interesting  on  the  subject  of  result- 
ing trusts  in  favour  of  the  heir :  MaHabsr 
V.  Mallabar,  Ca.  temp.  Talb.  78 ;  Daroor 
V.  Motteux,  1  Ves.  822;  Cook  v.  Docken- 
field,  2  Atk.  567;  Hewitt  v.  Wright,  1 
Bro.  C.  C.  86.  [Belt's  ed.];  Fletchers- 
Ashburner,  ib.  497 ;  Ackroyd  v.  Smithsoa, 
ib.  508 ;  Robinson  r.  Taylor  ^  others,  2ib. 
589 ;  CoUins  o.  Wakeman,  2  Ves.  jun.  688; 
Sheddon  o.  Goodrich,  8  Ves.  481 ;  Berry 
•.  Usher,  11  Ves.  87 ;  Wright  tv  Wright, 
16  Ves.  188  ;  Hooper  «.  Goodwin,  U  Vei. 
156;  Van  v.  Barnett,  19  Ves.  102;  Hill 
V,  Cock,  1  Ves.  &  Bea.  178 ;  Maugham  v. 
Mason,  ib.  410 ;  Xshby  o.  Palmer,  1  Meriv. 
296. 
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such  unsold  property  unto  the  heir  or  heirs  of  her  cousin  W.  C,  and 
the  heirSj  executors,  or  administrators  of  such  heir,  or  heirs^  and 
directed  the  trustees  to  convey  and  assign  the  same  accordingly.  Lord 
Eldon,  C,  held,  that  the  effect  of  the  devise  to  the  trustees  who  were 
to  have  for  certain  purposes  the  management  of  the  legal  estate,  was 
to  break  the  descent ;  and  that  although  the  devisees  happened  to  be 
the  heirs  of  the  testatrix,  yet  the  devise  being  to  them  as  the  heirs  of 
another  person,  they  did  not  take  by  descent,  but  as  joint-tenants  by 
purchase,  and  therefore  subject  to  survivorship  (z). 

And  where  two  copyholders,  upon  a  treaty  of  marriage  between 
them,  surrendered  their  respective  copyholds  to  the  use  of  them  and 
the  survivor  of  them,  and  the  marriage  did  not  take  place  according 
to  the  treaty,  and  the  man  died,  and  the  woman  entered  and  enjoyed 
the  property  for  thirty  years.  Lord  Jefferies,  C,  decreed  a  re-sur- 
render, and  an  account  of  the  profits  from  the  death  of  the  man  (a). 

If  fireehold  estates  be  devised  to  trustees  for  sale,  and  a  power  be 
given  by  the  vnll  to  the  same  persons  to  sell  copyhold  estates,  the 
trustees  will  not  be  allowed  to  hold  the  copyholds  for  their  own 
benefit,  although  by  contingent  events  it  may  be  doubtfiil  whether 
there  is  a  resulting  trust  for  an  unascertained  customary  heir,  or 
whether  the  copyhold  estates  had  become  impressed  with  the  character 
of  personalty  for  the  benefit  of  the  testator's  next  of  kin  (i). 

The  case  of  Wellman  v.  Bovoring  (c),  involving  a  question  between 
the  legal  personal  representative  and  the  next  of  kin,  under  a  settle- 
ment of  copyhold  land,  held  of  the  manor  of  Slape,  in  Dorsetshire, 
may  be  usefully  consulted. 

It  is  clear  that  a  resulting  trust  of  copyholds,  even  where  the  cus- 
tom of  the  manor  was  not  to  recognize  an  alienation  by  will,  nor 
to  permit  any  trusts  to  appear  upon  the  court  rolls,  was  devisable  (d) 
before  the  modem  Statute  of  Wills. 

In  conclusion  of  this  section  it  may  be  useful  to  notice,  that  if  a 
copyhold  be  purchased  by  the  husband  in  the  joint  names  of  himself 
and  his  wife,  they  will  both  and  each  be  tenants  of  the  entirety^  so 
that  the  husband  cannot  alien  or  devise  the  estate  to  the  prejudice  of 
the  wife's  right  of  survivorship  (c). 


(s)  Swaine  t.  Burton,  15  Ves.  865.  By 
the  3rd  section  of  3  &  4  Will.  4,  c.  106,  the 
beir  will  take  as  devisee  and  not  by  de- 
scent, if  an  estate  be  devised  to  him ;  and 
by  the  same  section,  a  limitation  to  the 
grantor,  or  bis  heirs,  will  create  an  estate 
by  purchase ;  ante,  p.  36. 

(a)  Hamond  v.  Uicks,  1  Vern.  432. 

{b)  Burton  v.  Hodsoll,  2  Sim.  24. 


(e)  Wellraan  v.  Bowring,  1  Sim.  &  Stu. 
24;  2  Russ.  377.  379,  380;  8  Sim.  Z^Q. 

(d)  Wilson  V.  Dent,  3  Sim.  385 ;  and  see 
1  Vict  c.  26,  s.  3. 

(e)  Green  d.  Crew  «.  King,  2  Sir  W.  Bl. 
1211 ;  Back  e.  Andrews,  2  Vern.  120 ;  S.C. 
Pre.  Ch.  1 ;  Purefoy  ^  Rogers,  2  Lev.  89 ; 
Doe  f  Wilson,  ante,  p.  ]  18  ;  Doe  v.  Par- 
ratt  and  Wife,  ante,  p.  284,  in  notis. 
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Executory  Trusts. 

In  decreeing  an  execution  of  trusts  created  of  copyliolds^  a  court 
of  equity  is  governed  by  the  same  rules  as  prevail  with  respect  to 
ireeholdsy  and  it  therefore  distinguishes  between  trusts  executed  and 
executory  (/). 

So  where  a  surrender  was  made  of  an  estate  of  the  nature  of 
barough'English  to  the  use  of  trustees^  in  trusty  after  payment  of  an 
annuity  and  some  particular  debts,  to  surrender  the  same  to  the  use 
of  the  heirs  of  the  body  of  the  husband  and  wife^  who  had  two  sons ; 
and  when  the  annuities  had  ceased  and  the  debts  were  satisfied,  each 
of  the  sons  claimed  the  surrender  in  their  &vor,  the  eldest  as  heir  at 
common  law^  and  the  youngest  as  heir  by  the  custom ; — ^but  the  trust 
being  merely  executory,  the  court  directed  a  surrender  to  be  made  to 
the  eldest  son,  as  heir  general  by  the  common  law  (g). 

And  in  Roberts  y,  DixweU  {h)y  the  trust  being  executory,  the  Court 
of  Chancery  directed  a  conveyance  to  be  made  according  to  the  role 
of  common  law,  and  not  according  to  the  custom  of  gavelkind. 

And  again,  by  analogy  to  the  rule  in  freehold  cases,  that  an  execu- 
tory interest  could  not  have  been  passed  except  by  a  fine  operating 
as  an  estoppel  (i),  but  that  whatever  is  descendible  is  the  subject  of 
devise  and  contract  (A),  it  would  seem  that  an  executory  interest  id 
copyholds  cannot  be  bound  by  a  surrender,  as  that  assurance  does 
not  operate  by  estoppel  (/),  but  that  it  may  be  transferred  by  such 
modes  as  an  executory  interest  in  freeholds  is  transferable ;  and,  as 
a  consequence,  that  it  is  devisable  (m),  and  may  be  extinguished  by 
release  (n),  and  would  be  bound  in  equity  by  any  contract  for  a 
valuable  or  meritorious  consideration  (o). 

(/  )  See  Jervoise  o.  Duke  of  Northum-  «.  Mone,  8  T.  R.  865 1  Taylor  Sf  PhUipi,  I 

berland,  1  Jac.  &  Walk.  570.  Yes.  229 ;  and  aee  Fearne's  Posth.  W.  108; 

{g)  Fearne,  142,  143 ;  Starkey  v.  Star-  ante,  p.  1 15. 

key,  in   Ex.  Tr.  19  G.  2;   7   Bac.  Abr.  (m)  Feame,    868,    7th  ed.;    Selwin  v. 

179;  Kitch.  168;  and  see  Com.  Dig.  Cop.  Selwin,  1  Sir  W.  Bl.  225,  254;  S.  P.  2 

(G.  1).  Burr.  1184;  Roe  d.  Noden  v.  Oriffidu,  1 

(h)  1  Atk.  607 ;  ante,  p.  28.    See  fur-  Sir  W.  Bl.  605,  606 ;  and  now  see  1  Vict 

ther  as  to  the  distinction  between  trusts  c.  26,  s.  8;  ante,  p.  115,  n.  (a), 

executed  and  executory,  Bagshaw  V.  Spen-  (n)  Feame,   421,    548,   549,    7tfa  ed. ; 

cer,  1  Yes.  142.  Posth.  W.  109 ;  and  see  Lampet's  case,  10 

(0  Feame,  866,  551,  7th  ed.  Co.  46  b;  Wright  v.  Wright,  1  Yes.  411. 

(k)  lb.  868,  548,  n.  (f);  Roe  rf.  Perry  (o)  Feame,   551,   7th    ed.;    Posth.  W. 

•.  Jones  and  others,  1   H.  Bl.  SS,  (cites  109;   Hobson  v,  Trevor,  2   P.  W.  191; 

Moor  et  ux.  v.  Hawkins,  in  Cane  1765);  Wright  ^  Wright,  sup.    And  now  see  8  ft 

Jones  and  others  v.  Roe,  lessee  of  Perry,  in  9  Vict.  c.  106|  s.  6,  authorizing  the  dispo- 

error,  8  T.  R.  88,  cites  Goodtitle  d.  GurAel  sition  by  deed   of  contingent,   executory 
V.  Wood,  Tr.  14  G.  2,  C.  3.                            '  and  future  interests,  possibilities  coupled 

(I)  Feame,  Ex.  Dev.   528,  n.  (a);   ib.  with  an  interest,  and  rights  of  entry ;  Tide 

Cont.  Rem.  819  et  seq.,  7th  ed. ;  Goodtitle  sup.  p.  279,  n.  (d). 
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CHAPTER  XIL 

Of  the  relative  Right  of  Property  of  the  Lord  and  Tenant  in 

Trees  and  Mines, 

First,  as  to  Trees  (a). 

This  sabject  is  generallj  thought  to  be  involyed  in  great  obscurity, 
and  yet  it  is  governed,  the  author  conceives,  by  clear  and  settled  prin- 
ciples, similar  to  those  which  prevail  as  to  freehold  estates,  and  by 
which  every  case  appears  to  him  to  be  capable  of  easy  solution. 

Copyholders,  it  has  been  shown,  are  considered  as  tenants  at  will ; 
and  even  when  the  estate  is  descendible,  the  tenant  has  only  a  quasi 
inheritance,  and  can  do  no  act  which  would  prejudice  the  lord's  right 
in  case  of  escheat  or  forfeiture. 

In  analogy  to  the  rules  at  common  law,  the  copyholder,  whether 
of  inheritance,  or  for  life  or  years,  has  the  same  possessory  interest  in 
the  trees  as  he  has  in  the  land. 

But  he  is  equally  as  incapable  of  cutting  down  trees,  or  doing  any 
other  act  to  the  injury  of  the  freehold,  except  with  the  lord's  con- 
currence, as  a  tenant  for  life  or  years  of  freehold  lands  is,  without  the 
concurrence  of  those  in  whom  the  remainder  in  fee  simple  is  vested  ; 
yet,  as  the  law  in  copyhold  cases  takes  notice  of  all  reasonable  cus- 
toms, a  copyhold  of  inheritance,  under  an  immemorial  usage,  may 
exercise  an  absolute  proprietory  right  over  trees,  or  other  thing  ap- 
pendant  to  the  copyhold  tenement ;  but  by  the  same  rule  a  copy- 
holder for  life  or  years  is  not  permitted,  even  under  an  alleged  usage, 
to  cut  timber,  such  a  custom  being  considered  too  unreasonable  to  be 
supported:  it  is  to  be  observed,  however,  that  by  a  copyholder  for  life 
or  years  is  meant  a  person  to  whom  such  an  interest  is  granted  by  the 
lord,  and  not  the  particular  tenant  whose  estate  is  carved  out  of  the 
inheritance  by  the  copyholder  in  fee,  nor  a  copyholder  for  life,  with  a 
power  to  renew,  or  who  by  the  custom  is  allowed  to  nominate  his 
successor. 


(a)  The  dDnexation  of  the  proprietory 
interest  of  the  lord  of  the  manor  in  timber 
growing  on  copyhold  or  customaryhold 
lands,  to  the  possessory  interest  therein  of 
the  tenant*  was  not  the  least  important 
object  of  the  first  division  of  the  Copyhold 
Act,  1S41  (4  &  5  Vict  c.  S6).  The  agree- 
ment for  commutation,  spoken  of  in  sect. 


18  of  the  act,  was  to  provide  for  the  com- 
mutation of  the  lord's  rights  in  timber;  and 
sect  17  of  the  act  authorized  the  commis- 
sioners to  make  special  rules  respecting 
rights  in  timber,  and  other  manorial  rights 
(if  any),  which  might  be  the  subjects  of  any 
proposed  commutation. 
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The  author  will  now  proceed  to  a  reference  to  the  cases  which  have 
been  decided  on  the  subject  under  discussion,  establishing,  as  he  con- 
ceives, the  above  premises,  and  this  deduction  from  them,  namely,  that 
in  the  absence  of  any  particular  custom,  neither  the  lord  without  the 
consent  of  the  tenant  (b),  nor  the  tenant  without  the  licence  of  the 
lord  (c),  can  cut  down  trees,  any  more  than  the  particular  tenant  in 
possession  without  tlie  leave  of  the  remainder-man  in  fee,  or  ihe  re* 
mainder-man  in  fee  without  the  concurrence  of  the  particular  tenant, 
can  cut  down  trees  in  freehold  cases :  except,  indeed,  that  by  custom, 
the  licence  of  the  lord  under  the  terms  of  the  original  grant,  to  an  act 
partaking  of  an  absolute  unrestrained  dominion  over  copyhold  lands 
of  inheritance^  may  be  presumed,  in  analogy  to  the  exempti<m  from 
waste,  frequently  attached  to  the  interest  of  the  tenant  for  life  or  yean 
of  freehold  lands ;  and  when  such  a  custom  is  shown  to  exist,  an 
action  of  trespass  will  lie  against  the  lord  for  cutting  down  trees 
standing  upon  copyhold  land  (d).  The  author  apprehends,  indeed, 
that  a  copyholder  may,  in  respect  of  his  possessory  interest,  maintain 
trespass  against  the  lord  for  cutting  down  trees  («),  when  not  justified 
}yj  the  custom,  and  even  without  showing  that  the  lord  had  not  left 
sufficient  for  customary  estovers. 

The  reader  will  find  that  the  possessory  interest  of  the  tenant  in  the 
trees  upon  his  copyhold  land  was  distinctly  recognized  in  Heydon  & 
Smith's  case,13  Co.  fi9  ;  Godb.  173,  174 ;  Hockey  v.  Huggeng^  Cro. 
Car.  220 ;  S.  C-  W.  Jones,  245  ;  Earl  of  Kent  v.  WaUerSy  12  Mod. 
317 ;  Ashmead  v.  Ranger,  12  Mod.  378 ;  11  Mod.  18 ;  Salk.  638 ; 
Comy.  71 ;  1  Lord  Raym.  551 ;  Holt,  162 ;  Fortesc.  152 ;  Lard 
Banbury's  case,  11  Mod.  94,  95 ;  Whitechurch  v.  HoliDorthy,  4  Mau. 
&  Selw.  340;  19Ves.213. 

And  that  the  proprietory  right  in  trees  by  particular  custom  is  esta- 
blished in  the  copyholder  of  inheritance,  or  for  life,  with  power  to 
renew,  or  to  nominate  his  successor,  but  is  denied  to  the  grantee  fi>r 
life  without  such  power,  by  the  authorities  of  Stebbing  v.  Gosnal,  Cia» 
Eliz.  629 ;  Mo.  546 ;  Earl  of  Northumberland  v.  Wheeler  and  others, 


(b)  This  18  now  fully  established  by  the 
case  of  Whitechurch  o.  Holworthy,  4  Mau. 
&  Selw.  340;  19  Ves.  218.  But  it  was 
formerly  thought  that  the  lord  might  cut 
down  the  trees  on  copyhold  land,  provided 
he  left  sufficient  for  estovers;  Oilb.  Ten. 
239,  240;  Heydon  ^  Smith's  case,  13  Co. 
68,  69;  S.  C.  Godb.  174,  cites  Doylie's 
case,  Mich.  25  8r  26  Eliz. ;  and  see  Ash- 
mead 9.  Ranger,  post. 

(e)  See  Edwards  v.  Heather,  Sel.  Ca.  in 
Ch.  temp.  King,  3 ;  Chappie's  case,  6  Vin. 
Cop.  (R.  e.  2),  pi.  13. 


The  case  of  Crosse  *.  Lawrence,  16  Jar. 
142;  lb.  70,  Pt.  ii.  was  one  respecting  the 
title  to  timber,  where  freehold  and  copy« 
hold  lands  had  been  sold  together,  and  the 
freehold  parts  could  not  be  distinguished 
from  the  copyhold. 

(d)  Co.  Cop.  s.  51,  Tr.  119;  ante,  p. 
215,  n.  («). 

(e)  See  per  Lord  Tenterden  in  Lewis  v. 
Branthwaite,  2  Bam.  &  Adolph.  443.  But 
see,  and  particularly  in  the  case  of  a  oopy> 
holder  for  life,  Ashmead  ^  Ranger,  post; 
vide  also  Co.  Lit.  60  b,  n.  (4). 
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]  Bulst  158,  citing  Zuiterall  &  WoocTs  case,  C.  B.  Brownl  236 ; 
Anon.  Noy,  2 ;  Anon*  Winch,  1 ;  Hob.  11 ;  Glascock  &  Peche,  P. 
6  Ja.  B.  cited  2  D'Anv.  426  (/) ;  Brock  v.  Spencer,  Hob.  6 ;  Brock 
▼.  Beare,  1  Bulst  60 ;  Fuller  v.  Terry,  1  Koll.  Abr.  509 ;  Rowles  & 
Mason,  1  Brownl.  132;  2  Brownl  85,  192 ;  2  D'Anv.  426  ;  Rockey 
Y.  Huggens,  Cro.  Car.  220 ;  Powell  &  Peacock,  Cro.  Jac.  29 ;  Noy,  2 ; 
Cii^«  k  Dod,  Sty.  233 ;  JUardiner  v.  jB/Zioi,  2  T.  R.  746 ;  and  see 
DaL  8 ;  Lex  Man.  63,  64 ;  Gilb.  Ten.  237  ;  2  Ves.  303. 

The  author  has  abready  stated  that  there  is  a  distinction  betweto  a 
grantee  for  life  or  years  of  copyholds,  and  the  particular  tenant  whose 
estate  is  carved  out  of  the  inheritance  ;  and  in  the  case  of  Denn  d. 
Joddrell  v.  Johnson  (g),  which  was  an  action  of  ejectment  by  the  lord 
for  a  supposed  forfeiture  by  tenant  for  life,  the  Court  of  King's  Bench 
ruled  that,  although  a  copyholder  for  life,  under  a  grant  by  copy  for 
life,  cannot  cut  timber,  yet  a  copyholder  of  inheritance,  having  power 
to  do  so  by  the  custom  of  the  manor,  may  make  a  person  to  whom 
he  gives  a  life  interest  only  in  the  estate  dispunishable  for  waste,  and 
this,  <m  the  ground  that  the  whole  inheritance  is  out  of  the  lord ;  and 
the  above  case  coming  within  that  distinction,  the  plaintiff  was  non-* 
suited. 

It  frequently  happens  that  the  copyholder  is  allowed  by  the  custom 
of  the  manor  to  cut  down  timber  for  repairs  only,  and  when  that  is 
the  case,  and  he  does  not  make  immediate  use  of  the  timber,  the  in- 
tention of  cutting  it  for  the  purpose  of  repairs,  and  of  applying  it  in 
due  coarse,  will  be  evidence  to  the  jury  in  any  action  for  a  supposed 
forfeiture  (h)» 

When  the  custom  is  to  have  wood  for  repairs  or  other  necessary 
uses,  the  right  to  sell  any  part  of  it  will  not  be  supported  but  upon 
the  clearest  evidence  of  usage :  so  in  Blachett  v.  Lowes  {%),  where,  by 
an  agreement  in  1656  between  the  lord  and  customary  tenants,  the 
former  was  authorized  to  take  and  dispose  of  wood  and  underwood, 
leaving  sufficient  for  the  necessary  use  and  occasions  of  the  tenants. 


(/)  Tbii  case  is  also  reported  in  4  Leo. 
2M ;  and  the  custom  is  not  stated  there  to 
be  coofioed  to  coppbolders  of  inheritance, 
but  that  is  probably  an  omission. 

ig)  10  East,  266. 

(Jb)  Doe  d,  Foley  and  others  v.  Wilson, 
11  East,  56;  and  see  Cro.  Eliz.  499,  in 
East  V.  Harding.  Where  a  person  bad 
two  copyholds  held  of  the  same  manor,  and 
cat  down  timber  on  the  one  for  the  repairs 
of  the  other,  equity  relieved ;  Nash  v.  Earl 
Derby,  2  Vem.  637 ;  1  Stra.  460.  But  the 
tttoveis  of  one  estate  cannot  of  right  be 
applied  to  another ;  Lee  v.  Alston,  1  Bro. 


C.  C.  194,  Belt's  ed. 

A  custom  for  copyhold  tenants  to  fell 
timber  or  other  trees,  and  retain  the  same 
for  their  own  use,  without  licence  from  the 
lord,  though  the  timber  may  not  have  been 
felled  for  repairs,  is  not  an  unreasonable 
one,  and  is  not  the  less  admissible  in  evi- 
dence, though  it  professes  to  entitle  the 
customary  tenants  to  plough  up  meadow 
land,  and  to  suffer  their  houses  to  decay, 
which  might  be  a  bad  custom  if  pleaded  { 
Blewett  0.  Jenkins,  12  C.  B.  (N.  S.)  16. 

(t)  2  Mau.  &  Selw.  494. 
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and  making  them  reasonable  satisfAction  for  the  damage  thej  should 
sustain  by  taking  and  carrying  away  the  same;  and  the  tenants  bound 
themselves  not  to  cut  down,  sell  or  dispose  of  timber  or  wood  without 
the  licence  of  the  lord,  who  agreed  to  allow  them  sufficient  timber 
and  wood  growing  on  their  respective  tenements,  for  repairs  and  all 
other  necessary  occasions  and  uses,  and  that  in  case  they  planted  any 
wood,  they  might  cut  down,  use,  and  dispose  'of  the  same  for  repairs, 
or  any  other  their  necessary  uses,  and  which  agreement  was  confirmed 
by  flb  decree  of  the  Court  of  Chancery ;  the  defendant  having  cut  down 
and  sold  wood  without  licence,  the  lord  recovered  the  value  in  an 
action  of  trover ;  but  a  question  was  reserved  for  the  opinion  of  the 
Court  of  King's  Bench,  whether  the  tenant  ought  to  have  had  the 
benefit  of  the  evidence  he  tendered  at  the  trial,  of  the  tenants  of  the 
estate  having  for  thirty  years  and  upwards  cut  and  sold  planted  wood 
without  interruption,  and  of  a  general  reputation  of  the  tenant's  right 
to  cut  and  sell  such  wood  at  pleasure.  By  Lord  Ellenborough,  C.  J. : 
*^  Although  the  whole  of  the  planted  wood  is  the  fimd  out  of  which 
the  tenant  is  entitled  to  cut  down,  and  he  might  maintain  trespass 
against  a  stranger  who  cut  them  down,  yet,  if  he  being  only  entitled 
to  cut  them  as  estovers,  cuts  them  down  for  aliene  purposes,  the  lord 
will  be  entitled.  As  soon  as  the  tenant  cuts  down  for  a  foreign  pur- 
pose, his  right  determines,  and  the  lord's  right  commences  (j).   Now 


{j)  When  timber  trees  od  copyhold  land 
are  separated  from  the  so3,  by  whatever 
act  or  casualty,  the  tenant's  possessory 
rijirht  ends,  and  the  lord  nay  take  them ; 
A  liner's  case,  1  Keb.  691  ;  Cage  v,  Dod, 
Sty.  23S;  Lord  Banbury's  case,  11  Mod. 
94,  96 ;  ib.  68,  pL  I ;  Brownl.  42 ;  Mack- 
rrel  o.  Harrison,  Mich.  S  Ann.  B.  R., 
cited  as  S.  C.  6  Vin.  Cop.(R.  e.),  pi.  11  s 
Herlakenden's  case,  4  Co.  62;  Berry  o. 
Heard,  Cro.  Car.  242 ;  Palm.  327 ;  Gor- 
don 0.  Harper,  7  T.  R.  18 ;  S.  C.  cited  2 
Mau.  k  Selw.  499 ;  Berriman  o.  Peacock, 
9  Bing.  884.  But  as  to  pollards,  dotards, 
bushes,  &c.,  the  law  is  otherwise;  and  if 
thrown  down,  they  belong  to  the  tenant ; 
Com.  Dig.  Biens,  (H.);  1  Roll.  Rep.  181 ; 
Herlakenden's  case,  Berriman  ^  Peacock, 
sup. ;  Channon  v.  Patch,  5  Barn.  &  Cress. 
897. 

Timber  growing  on  freehold  land,  when 
felled  by  tenant  for  life  impeachable  of 
waste,  belongs  to  the  person  entitled  to 
the  first  estate  of  inheritance;  Whitfield 
V.  Bewit,  2  P.  W.  240;  Bewick  o.  Whit- 
field, 3  P.  W.  266  s  1  Ves.  jun.  481 ;  12 


East,  215,  n.  But  if  it  is  ordered  by  a 
court  of  equity  to  be  cut  down,  or  if  a  te- 
nant for  life  without  impeachment  of  waste 
sell  under  a  power,  the  author  apprehends 
that  the  particular  tenants  in  succeasion 
will  be  entitled  to  the  benefit  of  the  fund 
produced  by  sale ;  Wickham  v.  Wickham, 
19  Ves.  429 ;  Doran  v.  Wiltshire,  3  Swaut 
699. 

The  author  inclines  to  think  that  a  copy- 
holder is  not  entitled  to  any  trees  growing 
on  the  land  for  the  purpose  of  sale,  al- 
though not  of  the  denomination  of  timber 
(see  Fisher,  114);  and  e^en  supposing 
that  the  felling  of  such  trees  would  not  be 
deemed  waste,  should  a  copyholder  cut 
down  any  trees,  although  not  timber,  it 
should  seem  that  they  would  belong  to  the 
lord;  but  see  1  Lev.  274,  pi.  366;  and 
S.  C,  differently  stated,  6  Vin.  Cop.  228 
(R.  e.  3),  pi.  2.— N.B.  It  was  held  by 
Plowden  and  Popham,  that  if  the  lord  grant 
a  copyholder  the  trees  growing'  and  after- 
wards to  grow  on  the  land,  and  liberty  to 
fell  them  and  carry  them  away,  he  might 
fell  those  which  were  then  growing,  without 
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here  the  tenant's  right -to  cut  is  for  repairing^  and  for  any  other 
necessary  uses ;  and  can  it  be  argued  to  be  for  a  necessary  use  when 
the  tenant  cuts  down^  not  for  any  botes^  but  for  a  purpose  perfectly 
aUene  ?  It  seems  to  me  that  it  cannot ;  and  therefore  by  the  cutting 
the  tenant's  right  determined.  As  to  the  rejection  of  the  evidence, 
reputation  is  certainly  out  of  the  question^  because  the  tenant's  right 
could  only  arise  by  some  grant  or  deed ;  but  as  to  the  rest,  I  own  my 
impression  would  have  been  to  have  admitted  it,  though  I  should 
probably  have  advised  the  jury  that  it  was  not  of  much  weight 
agamst  the  plaintiff's  evidence ;  but  still,  if  there  be  any  species  of 
giant,  which,  being  presumed,  would  have  authorized  the  tenant  to 
desl  with  the  wood  as  she  has  done,  she  ought  to  have  the  benefit, 
whatever  that  may  be,  of  the  evidence."  And  Bayley,  J.,  and 
Dampier,  J.,  concurring,  the  rule  for  a  new  trial  was  made  abso* 
lute  (A). 

But  it  would  seem  that  when  the  copyholder  may  cut  timber  for 
repairs,  he  may  sell  the  lops,  tops  and  bark,  towards  defraying  the 
charges  of  reparation  {I). 

Although  a  copyholder  is  not  entitled  to  trees  by  the  custom  of 
the  manor,  yet  he  may  bring  trespass  against  a  stranger  (m).  And 
it  should  seem  that  the  lord  may  maintain  an  action  on  the  case  for 
the  same  trespass,  in  respect  to  the  prejudice  done  to  his  inherit- 
ance (n). 

It  is  also  the  better  opinion  that  an  action  on  the  case  will  lie  by  a 
copyholder  in  remainder  against  a  copyholder  for  life,  for  waste  done 
by  him  (o). 


committing  a  forfeiture,  as  the  grant  would 
be  a  dispenaatioD  of  the  forfeiture,  but  that 
the  grant  would  be  void  as  to  trees  afier- 
wards  growing;  Mo.  94,  pi.  234.  Grub- 
bing up  underwood  is  waste ;  Co.  Lit.  53  a ; 
22  Vin.  448.  So  rooting  up  quicksets  of 
white  thorn,  &c.,  or  germins  of  timber 
noder  twenty  years*  growth,  or  of  under- 
wood allowed  to  be  cut ;  Co.  Lit  68  ;  Godb. 
210;  Com.  Dig.  Waste  (D.  5);  22  Via. 
442, 44«. 

"Cutting  and  canying  away  of  shrouds 
or  underwood  is  no  forfeiture  without  a 
special  custom  to  make  it  so;"  Preced. 
Cop.  Ct  Rolls,  p.  168.  '*  Or  loppeth  the 
trees,  or  selleth  the  loppings,  or  if  he  cut- 
teth  down  any  fruit  trees  for  fuel,  having 
other  wood  sufficient,  these  are  forfeitures ;" 
Ct  Keeper's  Comp.  175. 

Waste  may  be  committed  by  cutting 
trees  which  are  not  timber,  under  some 
peculiar  circumstances,  as  by  cutting  birch, 


a 

willow,  maple,  &c.  growing  in  defence  of  a 
house ;  or  apple  or  pear  trees  growing  in  a 
garden ;  22  Vin.  "Waste,**  448. 

See  further  as  to  waste  by  copyholders, 
post,  tit  **  Forfeiture." 

(A)  A  grant  of  woods  and  underwoods  to 
a  copyholder  of  inheritance,  by  a  lord  en- 
titled by  the  custom  to  the  cut  of  the  woods 
growing  on  the  copyhold  lands,  does  not 
merge  the  profit  in  the  copyhold  ;  Fawlk- 
ner  o.  Fawlkner,  1  Vem.  21,  22. 

(/>  Sandford  v.  Stevens  &  Smith,  8  Bulst 
282. 

(«)  2  Hen.  4,  12;  Kitch.  157;  Co.  Cop. 
8.  61,  Tr.  119 ;  Jefierson  v,  Jefferson,  8  Lev. 
181 ;  ante,  p.  296. 

(n)  Jefferson  v.  Jefferson,  sup.;  2  RoL 
Abr.  861,  pi.  60. 

(o)  Jefferson  o.  Jefferson,  sup.  But  see 
Com.  Dig.  Cop.  (K.  7).  The  author  ap- 
prehends that  copyholds  are  liot  within  the 
Statute  of  Gloucester  (6  Edw.  1,  c.  6),  <<  as 
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Estovers. — It  has  been  dpubted  by  yery  eminent  lawyers  whether 
copyholders  are  entitled  to  estovers  of  common  right ;  and  although 
it  is  generally  considered  that  the  right  is  incident  to  the  grant  (/>)» 
yet  it  must  be  recollected  that  all  copyholders  hold  at  the  will  of  the 
lord  for  an  estate  enlarged  only  by  custom^  and  that  tenants  at  will 
of  freehold  lands  are  not  entitled  to  estovers  (g) ;  but  there  are  few 
manors,  if  any,  the  author  apprehends,  where  the  custom  has  not 
established  the  right  (r). 

And  by  custom,  estovers  may  be  taken  on  any  part  of  the  manor 
whereof  the  copyhold  is  held,  even  in  the  woods  of  the  lord  («)• 

In  the  case  of  Lord  Montague  v.  Sheppard{t),  it  was  held  that  a 
copyholder  could  not,  except  by  special  custom,  take  trees  for  house^ 
bote,  &c.,  as  tenant  for  life  or  years,  might  do,  *^  which  have  an  estate 
certain." 


to  the  several  tenants  against  whom  an 
action  of  waste  is  maintainable."  The 
words  are :  '*  It  is  provided  also  that  a  man 
from  henceforth  shall  have  a  writ  of  waste 
in  the  chancery  against  him  that  boldeth 
by  law  of  England,  or  otherwise  for  term  of 
life,  or  for  term  of  years,  or  a  woman  in 
dower.  And  he  which  shall  be  attainted 
of  waste  shall  leese  the  thing  that  he  hath 
wasted,  and  moreover  shall  recompence 
thrice  as  much  as  the  waste  ahall  be  taxed 
at.  And  for  waste  made  in  the  time  of 
wardship,  it  shall  be  done  as  is  contained 
in  the  Great  Charter,  and  where  it  is  con- 
tained in  the  Great  Charter  that  he  which 
did  waste  during  the  custody  shall  leese 
the  wardship,  it  is  agreed  that  he  shall  re- 
compence the  heir  his  damages  for  the 
waste,  if  so  be  that  the  wardship  lost  do 
not  amount  to  the  value  of  the  damages 
before  the  age  of  the  heir  of  the  same 
wardship.'* 

(  p)  As  copyholders  are  bound  to  keep 
the  tenements  in  repair,  there  is  certainly 
great  reason  to  contend  that  the  right  of 
estovers  is  incident  to  the  grant,  and  that 
no  special  custom  need  be  shown.  See  the 
fifth  resolution  in  Heydon  ^  Smith's  case, 
13  Co.  69;  S.  C.  2  Brownl.  319;  S.  C. 
Godb.  173,  cites  9  Hen.  4 ;  Fitz.  Wast.  59. 
But  if  there  is  no  house,  it  would  seem 
that  there  can  be  no  right  to  estovers; 
Bishop  of  Chichester  f  Strodwick,  Godb. 
^4,  235 ;  yet  see  Kitch.  1 13,  114. 

(q)  But  a  tenant  who  holds  strictly  at 
•will  is  not  bound  to  do  repairs;  Co*  Lit« 
:57  a. 


(r)  See  Swaine  e.  Beoket,  Mo.  811,  S12, 
where  the  cutting  and  lopping  trees  was 
justified  on  the  ground  of  there  being  a 
custom  for  the  copyhold  tenants  to  Imv* 
estovers ;  S.  C.  1  Brownl.  231 ;  S.  C  8  Co. 
63  b. 

The  Court  of  Chancery  wiO  daamtt  m 
commission  to  set  out  sulBciefit  tiniber  and 
wood  fior  the  copyholder,  for  botes  sod  es- 
tovers, according  to  the  custom  j  Ayray  «. 
Bellingham,  Finch.  199;  6  Via.  Cop. 
(E.  e),  pL  9.  And  should  the  lord 
the  waste  or  woodst  or  esoept  tbem 
demise  of  the  manor,  it  would  not 
the  copyholder's  right  to  botes  and 
vers ;  Swaine  v,  Becket,  sup. 

If  a  grant  or  lease  contain  an  excepdon 
of  timber  trees,  and  they  are  the  only  words, 
the  soil  will  not  be  excepted,  bot  only 
sufficient  nutriment  out  of  the  land  to  sna- 
tain  the  vegetative  life  of  the  trees ;  Liford's 
case,  1 1  Co.  50  a ;  and  see  Rolls  v.  Rock,  2 
Selw.N.  P.1287{  Harriaon's  Index,  3075 ; 
Shep.  Ta  95.  If  wood  and  underwood  mim€ 
be  excepted,  so  is  the  soil ;  Wbilster  v.  Paa- 
low,  Cro.  Jac.  487 ;  but  if  Uwiker,  wood  and 
underwood  be  excepted,  then  as  the  soil  of 
the  timber  is  not  excepted,  so  is  not  the 
soil  of  the  wood  and  underwood  t  Legh  «. 
Heald,  1  Bam.  &  Adolph.  622. 

(«)  Foiston  4  Crachroode,  4  Co.  32  a; 
Withers  v.  Iseham,  Dy.  70,  71;  6  Vin. 
Cop.  (R.  e.),  pi.  1.  And  the  custom  is  not 
extinguished  by  a  neglect  to  exercise  the 
right ;  Bishop  of  Chichester  v.  Strodwick, 
ubi  sup. 

(0  Cro.  Eliz.  5. 
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And  in  Dawhridge  v.  Cecks  («),  the  court  ruled  that  a  copyholder 
might  cut  off  the  under  boughs,  which  could  not  cause  waste,  though 
not  the  top  boughs,  as  that  might  occasion  the  destruction  of  the 
tree. 

But  in  Heydon  &  Smithes  case(x),  it  was  expressly  resolved,  that 
a  oopyholder  was  entitled  to  estovers  of  common  right,  as  a  thing 
incideni  to  the  grant.  The  report  adds,  **  but  the  same  may  be 
restrained  by  custom,  sci/.  that  the  copyholder  shall  not  take  it,  unless 
by  assignment  of  the  lord  or  his  bailiff,  &c/' 

It  was  further  resolved,  in  the  above  case  of  Hegdon  &  Smith,  that 
trespass  would  lie  by  a  copyholder  against  the  lord  for  cutting  down 
trees,  where  the  rest  was  not  sufficient  for  estovers. 

And  in  SteNnng  v.  Oosnalig),  Popham  and  Fenner  held  that,  as 
there  was  a  custom  that  every  copyholder  in  fee  should  have  the  lop- 
pings of  the  poUingerSf  an  action  lay  by  a  copyholder  against  the 
lord  for  cutting  down  two  oaks,  being  poUingers,  whereby  the  copy- 
holder lost  the  benefit  of  the  future  loppings,  although  it  appeared 
that  the  lord  left  the  then  loppings  for  the  plaintiff. 

In  Askmead  v.  Ranger  (z).  Holt,  C.  J.  (denying  the  authority  of 
Lord  Montague  k  Sheppard(a) )  held,  that  if  the  lord  cut  down  trees 
so  as  not  to  leave  sufficient  estovers,  a  copyholder /or  /(/!>,  in  respect 
of  his  possessory  interest,  might  maintain  trespass  against  him,  and 
this  judgment  was  afterwards  affirmed  in  the  Exchequer  Chamber ; 
but  both  judgments  were  reversed  in  the  House  of  Lords,  ten  lords 
being  for  affirming,  and  eleven  for  reversing  (i). 

Where  copyholders  are  allowed  by  the  custom  to  cut  down  trees, 
equity  will  interpose  in  iavor  of  a  remainder-man  to  restrain  a  party 
in  possession  firom  committing  waste,  the  same  as  in  freehold  cases  (c). 

And  in  the  case  of  Stamfield  v.  Habergham  (d),  the  customary  heir 
of  a  copyholder  taking  by  way  of  resulting  trust  until  the  happening 
of  a  contingency y  was  restrained  by  injunction  from  committing  waste. 
Lord  Eldon,  Chancellor,  observing,  that  the  heir  so  taking  was  better 


(«)  Cra  Elis.  S6l.  And  see  East  o. 
Uaidingr.  i^-  292;  1  Leo.  272,  ca.  S66. 

(«)  13  Co.  68. 

(y)  Cro.  Eliz.  629.  (But  Oawdy  was 
atwent  and  Clinch  doubted,  as  leading  the 
timber  to  decay  would  be  a  prejudice  to 
the  eommonweahh.  See  also  Salk.  698; 
Corny.  72.)  Vide  S.  C.  Mo.  546,  pi.  727; 
1  AoU.Abr.  108,  pi.  22;  IS  Co.  69. 
And  see  Crosse  ^  Abbot,  Noy,  14;  Cro- 
gate  V.  Morria,  1  Brownl.  197;  White- 
hand's  case  and  England's  case,  cited  2 
Brownl.  149;  Com.  Dig.  Cop.  (K.  7.) 

(t)  1  Lcnrd  Raym.  551 ;   S.  C.  3  Salk. 


638;  S.  C.  Corny.  71.  And  see  Bourne 
V.  Taylor,  post. 

(a)  3  Salk.  638. 

{b)  The  printed  case  in  this  appeal  .is 
in  Mr*  Seijt  Hill's  collection  of  cases  in 
the  House  of  Lords  (now  in  Lincoln's 
Inn  Library),  on  the  back  of  which  is 
written  by  Lord  Chief  Baron  Ward— • 
*'Thi8  judgment  was  reversed  by  eleven 
against  ten  lords,  and  against  the  opinion 
of  all  the  judges  of  England;"  1  Cru. 
Dig.  324. 

(e)  Cornish  v.  New,  Fin.  220. 

(d)  10  Yes.  27& 
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entitled  to  preserve  the  timber  than  a  trustee  for  preserving  contin- 
gent remainders^  and  could  have  no  right  in  the  consideration  of  a 
court  of  equity  to  cut  timber ;  for  that,  even  where  there  is  an  exe- 
cutory devise  over  of  a  legal  estate,  the  court  would  not  permit  the 
timber  to  be  cut  down,  more  especially  not  in  an  executory  devise  of 
a  trust  estate:  and  an  application  to  dissolve  the  injunction  was 
refused* 

In  this  case  Lord  Eldon,  after  expatiating  on  the  practice  of  the 
court  in  giving  effect  to  contingent  limitations  of  freehold  estates  by 
the  interposition  of  trustees,  when  called  upon  to  execute  a  trust, 
observed,  **  There  is  no  difference  as  to  the  copyhold  estate,  for 
though  it  is  true  the  lord  will  preserve  contingent  remainders,  I  am 
not  prepared  to  say  it  is  as  clearly  his  duty  to  do  so,  as  it  is  the  duty 
of  trustees  to  preserve  contingent  remainders  of  fieehold  estate  to 
interpose  actively  to  prevent  waste ;  and  though  trustees  to  preserve 
contingent  remainders  are  sometimes  omitted  in  limitations  of  copy- 
hold estates  both  by  settlement  and  will,  they  are  frequently  created 
by  express  limitation  ;  and,  whatever  may  be  the  case  as  to  the  lord, 
if  trustees  are  created  by  express  limitation  for  the  purpose  of  pre- 
serving contingent  estates,  they  would  be  guilty  of  a  neglect  of  their 
duty,  by  permitting  a  tenant  for  life  liable  to  impeachment  for  waste, 
or  a  tenant  pur  autre  vie,  who  by  the  nature  of  his  estate  is  liable  for 
waste,  to  destroy  that  part  of  the  estate,  viz.  the  timber." 

It  had  been  generally  supposed  afler  the  case  of  Deneh  v.  Bamp- 
ton  («),  that  equity  would  not  interpose  to  prevent  waste  as  between 
the  lord  and  copyholder,  but  leave  the  lord  to  his  remedy  for  the 
forfeiture:  that  principle  was,  however,  overruled  in  Richards  v. 
Noble  {f)^  which  was  a  bill  filed  by  the  lord  of  a  manor  against 
copyholders  for  an  account  of  turves  cut  and  taken,  and  for  an  in« 
junction,  not  waiving  the  forfeiture ;  and  the  Chancellor  (Lord  Eldon) 
said,  that  in  many  cases  the  forfeiture  was  a  very  inadequate  remedy, 
and  noticed  the  instance  of  a  barren  spot,  upon  which  many  valuable 
timber  trees  grew,  where,  if  the  copyhold  tenant  only  forfeited  his 
copyhold  by  cutting  down  those  trees,  he  might  be  a  gainer  by  his 
own  wrongful  act. 

Secondly,  as  to  Mines  {g). 
A  copyholder,  whether  of  inheritance,  or  for  life  or  years  only,  has 

(e)  4    Ves.    703 — 707.     And  see  AtL  {g)  The    agreement    for    oommutatioii 

Gen.  V.  Vincent,  Bunb.  192;    Lord  Uz-  spoken  of  in  sect.  13  of  the  Copyhold  Act, 

bridge  «.  Staveland,  1  Ves.  56.  1S41,  might  also  be  made  to  extend  to 

(/)  3  Meriv.  678;  Reg.  Lib.  1806,  B.  rights  in  mines  and  minerals, 

fo.  1224.  ^  But  see  Att.  Gen.  ^  Vincent,  The  decision  of  the  commissioners,  ander 

and  Lord  Uxbridge  ^  Staveland,  sup.  sect.  39  of  the  act,  was  not  to  affect  any 
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a  possessory  interest  in  mines  (A)  as  well  as  trees ;  and  the  copyholder 
of  inheritance,  or  for  life  with  power  to  renew  or  to  nominate  a  suc- 
cessor,  may  also  have  a  proprietory  right  in  mines  by  immemorial 
custom ;  but  without  such  an  established  custom,  the  right  of  pro- 
perty in  mines  is  in  the  lord  (t) ;  and  it  follows  that,  in  the  absence 
of  any  particular  usage,  neither  the  tenant  without  licence  from  the 
lord,  nor  the  lord  without  the  consent  of  the  tenant,  can  open  and 
work  new  mines  ( j). i^^^djLf  e4xfrfaiikMcUA.(x^C:f*^»JL^  aA,fM^rs9^.t€tU 

This  rule  was  established  about  a  century  ago  by  the  case  of  Tlte 


rigbtt  to  mines  or  mineral! :  and  by  sect* 
82  of  the  act,  any  rights  in  mines  and 
minerals  or  quarries  were  not  to  be  affected 
onlcss  expressly  commuted ;— and  by  sect. 
M,  ceruin  rights  were  authorized  to  be 
granted  to  the  lord,  for  better  enabling  him 
to  work  any  mines  or  minerals. 

By  sect.  48  of  15  &  16  Vict.  c.  51»  the 
Copyhold  Act,  1852,  no  enfranchisement 
onder  the  act  was  to  affect  the  rights  of 
any  lord  or  tenant,  in  or  to  any  mines,  ftc, 
unless  with  the  consent  in  writing  of  such 
lord  or  tenant. 

The  25  &  26  Vict  c.  108,  gave  validity 
to  sales,  &e.,  of  land,  which  had  been  made 
by  any  trustee  or  other  person,  with  a  re- 
terration  of  minerals,  though  the  trust  or 
power  did  not  authorize  such  exception ; 
and  also,  under  the  sanction  of  the  Court  of 
Chancery,  gave  validity  to  sales,  &e.,  of 
minerals  separately  from  the  residue  of  the 
land,  though  not  authorized  by  the  trust  or 
power. 

The  effect  of  a  reservation,  in  a  convey- 
ance of  lands,  in  fee,  of  mines  and  seama  of 
coal  and  other  mines,  metals  or  minerals 
as  well  opened  as  not  opened,  was  shown  in 
the  case  of  Bell  v.  Wilson,  12  Jur.  (N.  S.) 
268. 

(A)  But  although  a  copyholder  has  only 
a  possessory  interest,  yet  in  a  case  where 
8  purchaser  refused  to  complete  his  con- 
tract because  the  mines  were  under  a 
common,  wherein  others  had  a  right  of 
common,  which  would  subject  him  to  ac- 
tions for  sinking  shafts,  Lord  Eldon  de- 
creed a  specific  performance,  from  the 
improbability  of  any  obstruction,  observ- 
ing, that  in  case  an  action  were  brought, 
a  farthing  damages  would  be  sufficient; 
Sugd.  Vend.  &  Pur.  826,  8th  ed. 

(I)  Evidence  of  separate  surrenders  of 


the  surface  and  minerals,  and  of  workings 
of  coal  under  ancient  inclosures  within  the 
last  one  hundred  yesrs  without  licence  fh>ni 
the  lord,  was  held  insufficient  to  establish  a 
cuatom  for  that  purpose,  where  the  cus- 
tomary and  other  ancient  documents  within 
the  time  of  legal  memory  made  no  allusion 
to  any  custom  for  the  copyhold  tenants  to 
dig  coal  under  their  ancient  inclosures  for 
their  own  profit  Portland,  Duke  of,  v. 
Hill,  12  Jur.  <N.  8.)  286;  2  Law  R.  Eq. 
Ca.  765. 

(j)  See  I  Vent  128;  2  Lev.  2,  in 
Hoskins  v.  Robbins.  When,  in  freehold 
cases,  thi  whole  inkerUanee  is  granted, 
even  if  mines  and  trees  are  expressly 
named,  a  person  taking  a  particular  in- 
terest only  under  the  grant  cannot  open 
mines  or  cut  down  trees;  Whitfield  v. 
Bewit,  2  P.  W.  240.  And  although  a 
lessee  may  dig  mines  when  the  word 
"mines*'  is  expressly  used,  or  if  opened, 
being  part  of  the  profits,  yet  his  opening 
new  mines  would  be  waste ;  Saunders' 
case,  6  Co.  12;  Co.  Litt  58  b;  2  Barn. 
&  Adol.  489.  For  a  mine  is  not  properly 
so  called  till  it  is  'opened,  it  is  but  a  vein 
of  coal  before  ;  Astry  e.  Ballard,  2  Mod. 
198;  S.  C.  2  Lev.  185;  T.  Jo.  71 ;  8  Keb. 
709,  728;  15  Vin.  402;  Co.  Litt  5S  b, 
54  b.  In  Astry  8^  Ballard  it  was  deter- 
mined, that  when  thA'e  are  mines,  some 
open  and  others  hidden,  the  words  **  lands 
and  mines"  will  pass  the  open  mines 
only. 

The  cfown  has  no  power,  under  a  bare 
reservation  of  royal  mines,  to  enter  on  the 
subject's  land,  or  grant  a  licence  to  work 
the  mines ;  but  if  opened  may  restrain  the 
owner  from  working  them,  and  may  li- 
cense others  to  work  them ;  Lyddal  e. 
Weston,  2  Atk.  19. 
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Bishop  of  Winchester  y.  Knight  (Ji\  where  the  bishop  brought  a  bill 
in  equity  against  the  executor  and  heir  of  a  customary  tenant  who 
had  opened  a  copper  mine,  praying  an  account  of  the  ore  dug  by  each 
of  them^  and  Lord  Hardwicke  said,  *^  This  question  being  doubtful, 
and  at  law,  let  the  bishop  bring  his  action  of  trover  as  to  the  ore  dug 
and  disposed  of  by  the  present  tenant.''  It  appears  by  the  report 
that  this  was  accordingly  tried,  and  that  there  never  having  been  any 
mine  of  copper  before  discovered  in  the  manor,  the  jury  could  not 
find  that  the  customary  tenant  might,  by  custom,  dig  and  open  new 
copper  mines ;  so  that,  upon  producing  the  postea,  the  court  held, 
that  neither  the  tenant  without  the  licence  of  the  lord,  nor  the  lord 
without  the  consent  of  the  tenant,  could  dig  in  the  copper  mines, 
being  new  mines. 

And  in  Bourne  v.  Taylor  {l)^  Lord  EUenborough,  C,  J.,  in  deliver- 
ing the  opinion  of  the  court,  gave  his  fiill  sanction  to  the  principle, 
holding,  that  trespass  would  lie  against  the  lord  for  entering  upon 
copyhold  lands,  to  bore  for  and  work  mines  and  veins  of  coal,  unless 
under  a  special  custom :  and  his  lordship,  in  support  of  that  doctrine, 
cited  the  case  of  Player  v.  Roberts  (m),  in  which  the  court  held,  that 
neither  the  lord  nor  his  lessee  of  mines  could  enter  on  the  copyholder 
for  life  to  dig  coals,  without  being  subject  to  an  action  of  trespass  by 
him  (n) ;  and  also  Gilbert's  Tenures,  327,  where  the  Lord  Chief 
Baron  says,  ^^  It  seems  to  me  that  a  copyholder  of  inheritance  can- 
not, mthout  a  special  custom,  dig  for  mines ;  neither  can  tlie  lord  dig 
in  the  copyhoUer^s  lands,  for  the  great  prejudice  he  would  do  to  the 
copyhold  estate;"  and  likewise  Toumiey  v.  Gibson  and  others {o)^ 
where  it  had  been  urged  in  argument,  that  the  lord  of  the  manor  was 
entitled  to  the  mines  under  the  copyholds,  unless  there  were  some 
custom  to  exclude  him ;  and  BuUer,  J.,  said,  '^  I  do  not  agree  with 
the  defendant's  counsel  that  the  lord  may,  unless  restrained  by  custom, 
dig  for  mines  on  the  copyholder's  lands ;  but  it  is  not  necessary  to 
consider  that  question  here."  And  Lord  EUenborough  further  ob- 
served, '^  K  such  a  right  as  is  claimed  exist,  it  is  singular  that  it  is 
not  noticed  in  any  of  the  books  which  treat  of  manors  and  copy- 
holds ;  that  it  is  now  for  the  first  time  brought  forward ;  that  not  a 

(A)  1  P.  W.  406.    But  it  would  seem  («)  W.  Jones,  243. 

that  a  copyholder  may  dig  for  marl  to  lay  (n)  But  the  court,  in  Player  ^  Roberts, 


on  the  land;  Paston's  case,  Win.  8;  Gilb.  ruled  ihat  when  the  lessor  or  lessee,  or  a 

Ten.  327.    Vide  Midgley  v.  Richardson,  14  stranger,  enters  and  digs  the  coal  out  of 

Mees.  &  W.  596,  as  to  the  saving  of  all  the  pits,  it  belongs  to  the  lessee,  and  that 

seignorial  and  other  rights:    also   Rosse,.  if  any  other  take  the  coal  the  lessee  shall 

Earl  of,  V.  Wslnman,  ib.  859.  have  trover. 

(0  10  East,  189.    (See  this  case,  post'  (o)  2  T.  R.  707* 
tit. "  Pleading.") 
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sLngie  instance  is  given  of  the  exercise  of  it ;  and  that  with  the  single 
exception  of  a  dictum  in  Rutland  v.  Chreen  [or  Gie],  what  authorities 
there  are  upon  the  point  are  all  against  it.  Rutland  v.  Greene  is  in 
1  Keb.  557 ;  1  Sid.  152,  and  1  Lev.  107.  The  case  was  this:  a 
parson  opened  a  mine  upon  his  glebe ;  the  patron  moved  for  a  pro« 
hibition  to  restrain  hirai  under  the  equity  of  the  statute  35  Edw.  I. 
St.  2.  The  court  thought  him  entitled  to  open  and  work  the  mine, 
because  otherwise  none  of  the  mines  under  glebe  lands  throughout 
England  would  be  opened :  but  it  being  urged  that  this  was  the  only 
way  the  patron  had  to  try  his  right,  the  court  granted  the  rule*  Si- 
derfin  adds,  the  same  law  seems  of  a  copyholder  of  inheritance. 
Qtutre  Men?  Whether  this  were  his  own  conclusion,  or  collected 
from  what  fell  from  the  court,  does  not  appear :  but  if  any  inference 
is  to  be  drawn  frrom  it,  it  is  that  the  copyholder  may  open  the  mine, 
not  the  lord.  Levinz  says  nothing  as  to  lord  or  copyholder :  but 
Keble  says,  ^  Twisden  conceived  the  lord  may  open  a  mine  in  a  copy- 
hold of  inheritance,'  Foster  held  it  a  trespass,  and  Keeling  con- 
ceived he  could  not  do  it.  The  utmost  extent  therefore  of  this 
authority  is,  that  there  is  the  obiter  dictum  of  one  judge,  viz.  Twisden, 
sgainst  the  obiter  dicta  of  two  others,  Foster  and  Keeling." 

And  the  possessory  right  of  the  tenant  will  sustain  an  action  of 
trespass  against  the  owner  of  an  adjoining  colliery  for  breaking  and 
entering  the  subsoil  and  taking  coal  therein,  although  no  trespass  be 
committed  on  the  surfrtce,  the  general  rule  being,  that  he  who  has 
the  possession  of  the  surface  has  the  possession  of  the  subsoil  {p) ;  so 
that  a  copyholder  has  possession  of  the  subsoil,  although  he  has  no 
property  in  it  {q\ 

The  above-mentioned  case  of  Townley  &  Gibson  (r)  has  established 


(p)  Lewit  9,  Braotfawaite,  2  Bam.  & 
AdoL  437.  In  this  case  Lord  Tenterden 
Mid,  "  Unless  there  be  a  distinction  be- 
tween trees  on  the  surfiice  of  the  soil  and 
minerals  below,  the  authorities  cited  as  to 
trees  are  in  point.  No  decision  or  dictum 
has  been  cited  which  warrants  any  such 
distinction."  But  see  post,  p.  805,  as  to 
waste. 

iq)  See  2  Bam.  &  Adol.  448;  Keyes  e. 
Powell,  17  Jur.  1052.  The  lord  may  drive 
carriages  along  a  tramway  under  copyholds 
of  the  manor,  in  order  to  work  mines  within 
the  manor,  but  not  those  beyond  its  limits; 
and  a  bill  will  lie  for  an  injunction  at  the 
suit  of  a  copyholder  to  restrain  the  lord 
from  using  the  tramway  for  the  latter  pur- 
pose ;  and  it  is  no  objection  to  such  a  bill 
that  the  copyholder  is  not  in  possesjsion  of 


the  surface,  but  baa  let  it  to  a  tenant 
Bowser  v,  Maclean,  8  De  Gex,  Fish.  &  Jo. 
415. 

It  seems  that  a  covenant  by  the  pur- 
chaser of  copyhold  land  with  the  vendor, 
that  the  latter  should  have  power  to  work 
mines  under  the  land  without  making  any 
compensation  to  the  former  in  respect 
thereof,  is  a  covenant  not  running  with  the 
land.  Richards  v.  Harper,  12  Jur.  (N.  S.> 
770;  1  Law  Rep.,  Exch.  199. 

The  case  of  Rowbotham  v.  Wilson,  8  El. 
&  Bl.  128,  contains  much  information  as  to 
the  relative  rights  of  owners  of  mines  and 
owners  of  the  surface. 

(r)  2  T.  R.  701 ;  ante,  p.  17;  and  see  1 
Mod.  75,  in  Hoskins  v.  Robins;  1  Vent. 
898. 
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that  mines  are  part  of  the  demesnes  of  a  manor,  and  not  a  distinct 
property  from  the  freehold,  so  that  they  should  be  reserved  in  express 
terms,  when  intended  to  be  excepted  out  of  the  grant  of  waste  or  the 
enfranchisement  of  copyholds.  But  in  the  northern  counties  it  fre- 
quently happens  that  one  person  has  in  him  a  freehold  title  to  land, 
whilst  another  has  an  exclusive  right  to  the  mines  under  it(«).  And 
the  presumption  of  title  to  the  minerals,  arising  from  the  enjoyment 
of  the  sur&ce  of  the  land,  may  be  rebutted  by  evidence  that  others 
had  raised  and  carried  away  the  ore  under  it  (t). 

In  the  case  of  JRowe  v.  Brenton  (u),  which  was  a  trial  at  bar  {v)  in 
trover  for  a  quantity  of  copper  ore,  it  was  proved  that  the  plfdntaff, 
being  in  possession  of  lands  in  the  manor  of  Tewington,  in  Cornwall, 
sunk  a  shaft  there  and  raised  copper  ore,  which  was  afterwards  carried 
away  by  the  defendant,  a  shareholder  in  the  mine,  the  shaft  of  which 
was  sunk  in  adjoining  land,  and  the  working  of  which  extended  under 
the  land  of  the  plaintiff:  the  defendant  claimed  the  ore  as  lessee 
under  the  crown  in  right  of  the  Duchy  of  Cornwall,  contending  that 
the  plaintiff's  land  was  a  conventionary  tenement ;  and  that  although 
such  tenements  were  held  to  the  tenants,  their  heirs  and  assigns, 
from  seven  years  to  seven  years,  renewable  for  ever,  they  were  of  a 
base  tenure,  and  the  tenants  had  no  right  to  the  minerals.  Lord 
Tenterden,  in  summing  up,  told  the  jury  that  the  question  was, 
whether  the  owner  of  a  conventionary  tenement  was  entitled  to  the 
copper  found  under  it,  or  whether  it  belonged  to  the  Duke  of  ComwaD, 
and  that  there  was  no  question  as  to  the  right  to  enter  and  dig  for  it: 
that  in  many  manors  it  happened  that  the  lord  of  the  soil  was  entitled 
to  the  minerals,  but  had  no  right  to  enter  upon  the  lands  of  the  copy- 
hold tenants  to  search  for  and  obtain  those  minerals  without  the  con- 
sent of  the  tenants,  and  that  all  the  evidence  given  by  the  plaintiff 
as  to  the  interruption  of  workings  might  be  explained  by  the  right 
of  the  tenant  to  prevent  the  owner  of  the  minerals  from  digging  for 
them  without  his  consent.  His  lordship  then  directed  the  attention 
of  the  jury  to  the  documentary  and  parol  evidence,  and  observed, 
that  even  allowing  the  conventionary  tenants  [w)  to  have  in  their 


(«)  Per  Lord  Ellenborouj^h,  in  Barnes 
V.  Mawton,  1  Mau.  &  Selw.  84. 

(t)  Rowe  V.  Orenfel,  1  Ry.  &  Moody, 
(N.  P.)  896. 

(«)  8  Barn.  &  Cress.  737;  3  Man.  & 
Ry.  183. 

(v)  Where  the  crown  is  interested  the 
Attorney  General  may,  as  a  matter  of 
right,  demand  a  trial  at  bar;  see  in  S.'C. ; 
and  also  2  Inst  42^  \  F.  N.  B.  241  a,  tit. 


"  Procedendo ;  *'  Paddock  o.  Forrester  and 
another,  3  Scott,  C.  P.  783,  n. ;  and  see  a 
reference  to  the  latter  case,  post,  tit.  '*  Pre- 
scription.*' ^ 

{w)  See  further  as  to  lands  of  conven- 
tionary or  customary  hereditary  leasehold 
tenure  existing  in  the  assessionable  manors 
of  the  Duchy  of  Cornwall,  Ley  •  Ley,  2 
Mann.  &  Gr.  780 ;  i>ost,  tit.  **  Customary 
Freeholds." 
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estates  the  laigest  interest  that  they  had  ever  claimed,  viz.  from 
867611  years  to  seven  years,  renewable  for  ever,  that  would  not  give 
them  a  right  to  the  minerals ;  and  although  a  distinct  positive  usage 
fi>r  the  conventionary  tenants  to  take  the  minerals  might  be  valid 
in  law,  it  was  incumbent  on  them  to  prove  it,  for  otherwise  the 
right  would  remain  in  the  lord.  And  a  verdict  was  found  for  the 
defendant. 

As  mines  may  be  a  distinct  possession  from  the  manor,  evidence 
of  the  possession  of  the  manor  will  not  avoid  the  Statute  of  Limita- 
tions in  an  ejectment  by  the  lord  for  mines,  where  the  defendant 
shows  a  possession  of  them  for  twenty  years  (x). 

And  in  CurtU  v.  Daniel  (y ),  it  was  decided  that  an  adverse  pos- 
session of  capper  mines  by  freehold  and  customary  tenants  for  above 
twenty  years,  was  evidence  to  establish  a  right  against  the  lord  of  the 
manor,  although  he  proved  his  right  to  all  tin  mines  within  the  manor, 
ss  well  under  the  customary  tenements  as  under  the  freehold  tene- 
ments and  the  waste  lands. 

In  the  case  of  TTie  Bishop  of  Winchester  v.  Knight  (z),  Lord  Chan- 
cellor Cowper  held  that  a  bill  would  lie  for  an  account  against  the 
executor  of  a  customary  tenant  who  had  opened  a  copper  mine  and 
dog  thereout,  and  sold  great  quantities  of  copper  ore,  without  any 
special  custom  in  support  of  the  pretended  right ;  and  that  if  the  ore 
came  to  the  executor's  hands,  trover  would  lie  for  it.  His  lordship 
also  observed,  that  the  evidence  that  the  tenant  might  do  one  sort  of 
waste,  as  cut  down  and  dispose  of  timber,  was  no  evidence  of  a  power 
to  commit  any  other  sort  of  waste,  as  that  of  disposing  of  minerals  (a) : 
bat  that  a  custom  empowering  the  tenants  to  dispose  of  one  sort 
of  mineral,  as  coals,  might  be  evidence  of  their  right  to  dispose  of 
another  sort  of  mineral,  as  lead. 

And  in  Jesus  College  v.  Bloome  (&),  Lord  Hardwicke  dismissed  a 
bill  for  a  mere  account  of  timber  cut  down,  as  being  the  proper  sub- 
ject of  an  action  at  law ;  but  his  lordship  observed,  that  the  court 
presumes  when  a  man  has  done  waste  he  may  commit  the  same 
again,  and  therefore  will  suffer  the  lessor  or  reversioner,  when  he 
brings  his  bill  for  an  injunction  to  stay  waste,  to  pray  at  the  same 
time  an  account  of  the  waste  done ;  for  though  a  court  of  law  may 
give  damages,  yet  it  cannot  prevent  frirther  waste ;  that  a  court  of 

(«)  Rich  J.  Lord  Callen  et  al.  v.  John-  Hob.  284. 

•on  et  tl.,  2  Str.  1142.  (6)  Amb.  54 ;  S.  C.  S  Atk.  262,  n.  (1)  ; 

(y)  10  East,  27S;  and  see  Bull  N.  P.  Cox's    P.  W.  408;    and    see    Dencb    v. 

104.  BamptoDi  and   Ricbards  v.  Noble,  ante, 

(f )  Ante,  p  802.  p.  800. 

(a)  And  see  Lord    Darcy  v.   Askwitb, 
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equity  always  distinguishes  between  digging  of  mines  and  cutting  of 
timber,  because  the  digging  of  mines  id  a  sort  di  trade  (c) ;  and  that 
there  were  many  cases  where  the  oomrt  would  relieve  and  decree  an 
account  of  ot^  taken,  when  in  any  other  tort  or  wrong  done  it  has 
reused  relief. 

The  Court  of  Chancery  will  grant  an  injunction  against  the  open- 
ing of  a  mine,  when  no  custom  is  shown  in  support  of  the  right  (cJ) : 
and  in  Orey  v.  The  Duke  of  Northumberland  (e)^  on  a  motion  for  an 
injunction  to  restrain  the  defendant  from  opening  a  mine  upon  the 
plaintiff's  copyhold  land,  the  defendant  being  the  lord  of  the  manor, 
it  was  lu^d  in  support  of  the  motion,  that  the  court  would  be  nst* 
willing  to  interpose  where  a  mine  had  been  opened  and  waa  aotnally 
in  a  working  state,  the  consequence  of  which  might  be  irreparable 
mischief  (/) ;  and  that  upon  the  same  principle  the  court  would  in- 
terpose, under  the  circumstances  stated  in  the  affidayits  of  the  pt^e^ 
parations  to  open  a  mine,  as  the  question  whether  the  lord  eoold 
without  a  special  custom  open  a  mine,  ought  to  be  tried  at  laW;  and 
the  assizes  for  the  county  of  Northumberland  being  held  (mly  once  a 
year,  the  trial  could  not  take  place  before  July ;  and  Lord  £rddne« 
C,  asked  if  there  was  any  case  upon  the  point  whether  the  lord  could 
without  a  special  custom  open  a  mine,  observing,  that  the  eflfect  might 
be  a  disherison  of  the  whole  estate  of  the  copyholder;  aftd  tlia^  even 
without  an  authority,  he  conceived  the  distinction  between  stopping 
the  working  of  a  mine  already  opened  and  opening  to  be  aa  it  had 
been  stated :  and  the  court  granted  the  injunction.  In  November, 
1809,  a  motion  was  made  to  dissolve  the  injunction  {g\  and  after 
stating  the  purport  of  the  bill.  Lord  Eldon,  C,  said,  that  in  granting 
the  injunction  the  court  was  influenced  by  the  fiu^t,  that  it  had  fre^ 
quently  interfered  in  the  case  of  trespass  by  a  local  knowledge  of  the 
means  of  working  coal  mines,  and  that  the  exercise  of  the  right  in 
the  mean  time  would  change  and  deeply  affect  the  property ;  and 
therefore  it  was  proper  that  a  trial  should  take  place,  but  that  gxMt 
mischief  might  ensue  to  the  lord  of  the  manor  by  Upholding  the  in- 


(c)  2  Atk.  680,  in  Story  v.  Lord  Wind- 
•or. 

(iQ  See  Gibson  v.  Smith,  Barnard. 
C.  R.  4#7 ;  but  with  luch  a  custom,  equity 
w.ll  not  restrain  even  a  tenant  for  life 
from  opening  new  pits  or  shafts,  in  order 
to  pursue  the  old  vein  of  coals  or  other 
mineral;  Clavering  •.  Clavering,  2  P.  W. 
388. 

(«)  18  Tet.  280,  Dec,  1800. 

(/)  In  the  ease  of  Hilton  v.  Lord  Oran- 
▼ille,  a  lessee  claimed  the  right  of  working 


mines,  without  giving  the  copyholders  com- 
pensation for  any  damages  they  might  sus- 
tain.  The  mines  bad  been  weiked  fbr 
many  years,  and  the  Court  of  Chaneeiy  re- 
fused an  injunction,  but  directed  an  action 
to  be  brought  to  try  the  right  in  dispute; 
1  Cr.  &  Phil.  288 ;  Law  Jouni.  Rep.  voL 
10,  pt.  12,  N.  S.  p.  898 ;  4  Bear.  180;  and 
see  Viner  v.  Vaughaiii  2  BesT.  406; 
Blackett  e.  Bradley,  8  Jur.  (N.  S.)  888. 
ig)  17  Ves.  281. 
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janctkni  too  long ;— that  he  had  looked  at  the  report  of  the  case  of 
Bourne  k  Taylor  in  the  King's  Bench,  from  which  he  collected  that 
the  loid  of  a  manor  maj  be  in  the  same  situation  with  respect  to 
mna  as  to  titeiy  that  is,  the  property  may  be  in  him,  but  it  did  not 
fellow  that  he  could  enter  and  take  it  without  consent,  which  must 
be  acquired  by  purchase  or  otherwise :  and  his  lordship  added,  that 
it  was  understood  both  by  Lord  Erskine  and  himself,  that  the  action 
which  had  been  commenced  would  try  the  question;  that  if  the 
merits  had  not  been  tried  from  the  fauh  of  the  plaintiff  in  equity, 
that  presented  a  strong  case  for  dissolring  the  injunction ;  and  that 
untesS  some  means  6f  procuring  ft  speedy  trial  could  be  insured,  he 
would  disaolre  it. 

And  in  the  case  of  Field  r.  Beaurhont  (A),  Lord  Eldon  said,  that  to 
stop  the  working  of  a  coal  mine  was  a  serious  injury,  and  that  the 
expenditure  incurred  in  the  course  of  eight  years  would  raise  an 
equitable  ground  to  prevent  the  hasty  interference  of  the  court 

A  oopyholder  who  gtants  a  lease  of  mines,  which  is  a  forfeiture  of 
bis  estate,  has  no  equity  against  his  lessee :  so  in  Wentwcrtk  r.  Tut- 
aer(i),  tenant  for  life  made  a  lease  of  coal  mines,  and  he  and  the 
remainder-man  in  fee  joined  in  a  bill  for  an  injunction  to  restrain  the 
defendant  from  taking  coal,  alleging  that  the  lease  was  made  by  mis- 
take, and  was  a  forfeiture  of  the  estate  for  life ;  but  the  Chancellor 
held  that  a  man  should  not  disaffirm  his  own  lease,  observing,  that  if 
tenant  for  life  liable  to  waste  had  sold  timber,  he  could  not  prevent 
the  vendee  from  cutting  it :  that  it  was  collusion  to  bring  forward  the 
remainder-man,  who,  if  he  complained,  must  file  a  bill  alone. 


QuARBT. — The  author  apprehends  that  there  is  no  distinction 
between  a  mine  and  a  quarry  upon  copyhold  land,  but  that  the  lord 
and  tenant  must  concur  for  the  purpose  of  justifying  either  of  them 
in  opening  and  working  a  quarry  of  stone,  slate,  &c.  (A).  In  Bourne 
&  Taylor  (/),  Holroyd  (afterwards  Mr.  Justice  Holroyd)  said,  in  his 


(A)  1  Swanit.  208. 

(fl)  3  Vet.  3.  It  clearly  appears,  there- 
fore, that  a  remainder- man  may  have  an 
injunction  to  stay  waste  in  copyhold  as 
well  as  in  freehold  cases,  ante,  p.  300. 

Where  the  lord  of  a  manor,  who  claimed 
the  right  of  property  in  mines,  allows  the 
tenants  to  work  the  mines  and  expend 
large  sums  in  so  doing,  a  court  of  equity 
will  not  assist  him  by  a  decree  for  an  in- 
junction, or  account  against  the  tenants. 
Parrott  v.  Palmer,  3  Myl.  &  Keen,  632. 
The  case  of  Rogers  o.  Brenton,  12  Jur. 


(K.  S.)  203.  is  an  interesting  one  with  re- 
ference to  customs  as  to  tin  mines  in  Corn- 
wall. Vide  also  Ivimey  v.  Stocker,  1  Law 
Rep.  Ch.  App.  396. 

(ilr)  See  the  case  of  Sir  Harry  Peachy  v. 
The  Duke  of  Somerset,  1  Str.  447i  464 ; 
see  also  Dearden  v.  Evans,  5  Mee.  &  Wei. 
(Ex.)  11;  Hoyle  o.  Coupe,  9  ib.  450; 
post,  p.  317  ;  et  vide  s.  82  of  4  &  5  Vict, 
c.  33  (the  Copyhold  Act,  1841). 

(0  10  East,  199;  ante,  p.  302;  and  see 
that  case;  post,  tit,  "  Pleading." 
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reply  on  the  general  question  as  to  the  right  of  the  lord  to  enter  and 
dig  for  coals,  "  If  a  mine^lime  pit,  or  stone  quarry,  were  once  law- 
fully opened  upon  the  copyhold,  the  copyholder  may  dig  and  enjoy 
it,  which  showed  that  an  interest  passed  to  him  in  the  land  beyond 
the  mere  use  of  the  sur&ee."  But  this  dictum  appears  to  the  author 
much  too  general  to  be  supported. 


Note  on  25  &  26  Vict.  c.  108,  to  confirm  certun  rules,  &c.  by 
trustees  and  others.  By  sect  1,  no  sale,  exchange,  partition  or  eor- 
franchisement  of  land,  with  a  reservation  of  minerals  (m)  by  any 
trustee  or  other  person,  in  exercise  of  any  trust  or  power  not  finv 
bidding  such  reservation,  was  to  be  invalid  on  the  ground  that  the 
power  did  not  expressly  authorize  the  reservation;  and  by  sect.  2, 
every  trustee  and  other  person  authorized  to  dispose  of  land  by  way 
of  sale,  exchange,  partition  or  enfranchisement,  might,  unless  for- 
bidden by  the  instrument  creating  the  trust  or  power,  so  dispose  of 
such  land,  with  a  reservation  of  minerals ;  but  the  enactment  was 
not  to  authorize  any  such  disposition  as  therein  mentioned,  without, 
the  sanction  of  the  Court  of  Chancery. 

(m)  As  to  the  meaning  attributable  to      ment  of  Kindenley,  V.  C,  in  the  case  of 
the  word  «  minerals,"  see  the  able  judg.      Bell  v.  Wilson,  11  Jar.  (N.  S.)  487. 
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CHAPTER  XIII. 
Of  Farfeityre. 

Haying  already  treated  briefly  of  the  lord's  right  of  entry  upon 
copyhold  lands  by  the  title  of  Escheat  (a),  the  author  will  now  en- 
deaTOur  to  show  by  what  acts  a  copyhold  interest  may  be  forfeited 
to  the  lord;  and  the  distinction  between  absolute  and  conditional 
forfeitures. 

Although  copyholders  are  no  longer  dependent  on  the  caprice  of 
the  lord  of  the  manor,  yet  as  they  hold  at  his  will  secundum  cofuue^ 
tudinem  manerii,  any  act  incompatible  with  the  copyhold  interest  as 
established  by  custom  will  operate  as  a  forfeiture* 

Therefore  if  a  copyholder  execute  a  feoffment  with  livery  (which 
would  formerly  hot  only  have  created  a  common-law  interest  but 
amounted  to  a  disi^isin),  the  lord  may  claim  the  estate  as  forfeited  (ft). 

And  it  has  been  said  that  a  copyholder  levying  a  fine  in  the  Court 
of  Common  Pleas  would  have  forfeited  his  copyhold  (c) :  but  as  a 
fine  was  void  against  the  \oTi{d)f  even  if  grounded  on  a  previous 
feofinent>  unless  indeed  there  had  been  an  actual  change  of  posses- 
sion (e),  there  were  strong  grounds  for  the  opinion  entertained  by 
many  eminent  lawyers^  that  a  fine  levied  by  a  copyholder  did  not 
operate  as  a  forfeiture.  On  the  other  hand  it  was  supposed  by  some 
persons,  whose  opinions  were  entitled  to  very  great  respect,  that  a 
fine  by  a  copyholder  was  an  assertion  of  a  fi^ehold  right,  totally 
inconsistent  with  the  continuance  of  a  copyhold  interest,  and  that  it 
was  therefore  to  be  considered  as  a  determination  of  the  tenancy,  and 
80  bringing  the  lord's  reversionary  fireehold  interest  into  possession. 


(a)  Ante,  pp.  288,  284. 

(ft)  Taverner  S{  Cromwell'i  case,  8  Leo. 
109;  S.  C.  4  Co  27  a;  S.  C.  Cro.  KHz. 
853;  Co.  Lit  59  a;  ib.  n.  8;  Brown's 
case,  4  Co.  21  b ;  2  D'Anv.  195,  197 ;  1 
New  Ab.  484;  Kitch.  188,  cites  11  H.4, 
81  ;  ib.  177;  and  see  8  Mod.  181.  The 
4th  section  of  8  &  9  Vict.  c.  106,  for 
amending  the  law  of  real  property,  enacted 
that  a  feoffment  made  after  the  1st  day  of 
October,  1848,  should  not  have  any  tortious 
operation. 

(c)  Cm.  on  Fines,  281,  pi.  887,  cites 
Supp.  Co.  Cop.  8. 11  ;  and  see  Freem.  5\^ 


817;  Eastcourt  v.  Weeks,  1  Salk.  187; 
S.  C.  Lutw.  808 ;  8  T.  R.  186  et  seq.,  in 
Doe  8f  Hellier. 

(d)  Kitch.  246 ;  Hughes  o.  Thomas,  18 
East,  487. 

(e)  Fermor's  case,  8  Co.  77;  Margaret 
Podger's  case,  9  Co.  108 ;  Saffyn's  case, 
8  Co.  124  a ;  4  Co.  21  b;  Co.  Cop.  s.  55, 
Tr.  126;  Howlet  v.  Carpenter,  8  Keb. 
778;  S.  C.  1  Vent  811  ;  Cru.  on  Fines, 
212;  Doe  d.  Tarrant  v.  Hellier,  8  T.  R; 
162;  Co.  Lit  880  b,  n.  (1);  ante,  pp.  65, 
65. 
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and  consequently  giving  him  a  right  to  enter.  And  if  a  fine  had  been 
levied  hj  a  copyholder  on  a  disseisin  without  any  collusion,  it  would 
clearly  have  been  a  forfeiture,  and  against  which  no  relief  could  have 
been  had  in  equity  {g\ 

Again,  if  a  copyholder,  without  having  previously  obtained  the 
lord's  Ucence,  grant  a  lease  not  warranted  by  the  custom  (A),  it  will 
be  an  immediate  forfeiture  of  his  interest,  even  if  it  be  a  lease  by 
parol,  to  commence  at  a  future  period  (t) ;  and,  as  it  would  seem, 
although  the  lessee  does  not  enter  (i),  for  it  would  be  a  good  lease 
between  the  parties,  so  even  that  the  lessee  might  maintain  eject- 
ment  (/)•  The  reason  given  for  this  in  some  of  the  books  is,  that 
the  lease  is  an  illegal  contract  made  to  the  disherison  of  the  lord  (n) ; 
but  it  has  been  denied  that  the  lease,  although  a  cause  of  forfeiture, 
is  a  disseisin  to  the  lord  (n) ;  and  this  would  appear  to  be  the  better 
opinion. 

And  there  would  seem  to  be  no  distinction  between  an  ordinary 
lease,  and  a  term  created  by  way  of  security  or  indemnifioatioQ,  <Hr 
otherwise  (o). 

The  author  apprehends  that  a  lease  for  years  of  o6pyholds  by  parol 
is  equally  a  cause  of  forfeiture  (p). 

And  that  a  court  of  equity  wUl  not  relieve  against  a  forfeiture  by 
the  execution  of  a  lease  of  copyholds,  not  warranted  by  the  ouslom 
of  the  manor  (9). 

The  grant  of  a  lease  which  would  not  be  a  good  demise  between 
the  parties^  as  a  lease  by  a  copyholder  for  life  for  a  term  emrtaiMy 


( g)  Sir  Hany  Peachy  v.  Duke  of  So- 
merset, Prec.  Ch.  568;  S.  C.  2  Eq.  Ca. 
Abr.  227 ;  S.  C.  1  Stra.  461 ;  Lady  Whet- 
atooe  V.  Sainsbury,  Pree.  Ch.  #91 ;  S.  C.  2 
P.  W.  147 ;  and  aee  2  Vem.  687.  Vide 
also  references  to  8  &  4  Will.  4,  c.  74, 
abolishing  fines  and  recoveries,  ante,  p.  47, 
D.  (d). 

(A)  Co.  Lit  69  a;  Murrel's  case,  4  Co. 
26  a;  1  Shob  287.  A  few  insunces  of 
leases,  even  forty  years  back,  will  not  es* 
tablish  a  custom  ;  Jackman  «•  Hoddasdoo, 
Cro.  Elis.  351. 

A  lease  for  one  year  is  warranted  by  the 
general  custom  of  the  realm;  Melwich's 
case,  4  Co.  26;  Turner  9,  Hodges,  Hutt 
101 ;  S.  C.  Litt.  Rep.  288  ;  Combes*s  pase, 
9  Co.  75  b ;  Jory  f  Pawly,  2  Keb.  467. 
But  this  was  formerly  doubted,  Co.  Lit. 
59  a,  n.  4 ;  post,  tit.  "  Ejectment." 

(i)  jHarding  0.  Turpin,  Hetl.  122;  Co. 
Lit.  59  a. 

{k)  East  V.  Harding,  Cro.   Eliz.  499  ; 


S.C.  Mo.  892,  898;  Mo.  184^  1S5 ;  per 
Anderson,  2  D*Anv.  194,  195  ;  1  New  Ab. 
484;  6  Vin.  Cop.  (G.  c.) 

(/)  East  V.  Harding,  sup. ;  post,  tic  «<  Of 
Ejectmant." 

(fli)  East  0.  Harding,  sup.;  4  Co.  21  b  ; 
1  Stra.  450,  451 ;  Gilb.Ten.  234. 

(ii)  OUb.  Ten.  281,  282  t  Ashfleld  e. 
Ashfield,  Noy,  92 ;  S.  C.  Godb.  864 ;  S.C 
W.  Jones,  157  ;  6  Vin.  Cop.  (G.  c>,  pi.  11 : 
4  Bac.  Abr.  tit  **  Leases  and  Terma  for 
Years,"  182.  cites  Mo.  184;  Salk.  186,  pL 
5 ;  post,  p.  822. 

(0)  Richards  e.  Sely,  2  Mod,  79;  S.a 
8  Keb.  688  (Richards  v.  CeelyX 

(p)  Jackman  «•  Hoddcadon,  East  «• 
Harding,  ubi  sup. 

(q)  Sir  H.  Peachy  v.  The  Duke  of  So< 
roerset,  Prec.  Ch.  568;  S.  C.  2  Eq.  Ca. 
Abr.  222 ;  S.  C.  1  Stra.  447 ;  S.  C.  cited  2 
P.  W.  147,  in  Lady  Whetstone  a.  Saina^ 
bury ;  but  see  eont  Shelley  a.  Mason,  5 
Car.  1,  cited  1  Stra.  449,  and  6  Vin.  p.  Hi. 
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under  a  licence  to  let  for  that  term,  if  he  90  long  lived,  would  not  be 
a  fixr^ture ;  contra  by  a  copyholder  in  fee  (r). 

A  lease  for  <«e  year,  excepting  the  last  day,  and  00  iron»  year  to 
year  excepting  the  last  day  in  every  year,  as  long  as  the  copyholder 
lives,  opemtes  as  a  lease  for  more  than  a  year«  and  is  a  forfeiture  (s). 

And  in  Mathews  y.  Wheiicn  (t)y  it  was  adjudged  Ihat  three  separate 
leases  for  one  year  each,  there  being  two  days  between  the  beginning 
of  each  of  the  new  leases  and  the  end  of  the  former,  was  a  devise  only 
to  avoid  the  forfeiture,  and  that  the  entry  of  the  lord's  lesseei  although 
the  copyhold  had  been  surrendered  to  the  lord  subsequent  to  the  fof- 
feitaret  but  without  notice  of  it,  was  lawfuL 

But  a  lease  to  create  a  forfeiture  must  have  a  certain  beginning 
and  end  or  it  is  void,  and  will  convey  at  most  an  estate  at  will,  which 
is  no  forfeiture* 

So  it  has  been  held  that  a  lease  for  one  year  according  to  a  cus^ 
Unn,  and  a  covenant  for  enjoymait  de  anno  in  annum  during  ten 
jears,  is  not  a  demise  for  more  than  one  year,  and  consequently  no 
fofi^ture  («r). 

In  Doe  d.  Nunn  v.  Lufkin  and  others  (x),  the  Court  of  King's 
Bench  decided  that  a  demise  for  one  year,  and  so  from  year  to  year 
fen-  thirteen  years  more  if  the  lord  would  give  Ucenee,  and  so  as  the 
9ame  should  not  be  a  forfeiture,  made  the  licence  a  condition  pxecedent, 
and  was  not  therefore  a  lease  to  create  a  forfeiture. 

And  a  demise  of  a  copyhold  for  three  years,  with  a  covenant  to 
execute  a  new  lease  for  three  years  within  three  months  next  before 
the  expiration  of  the  term^  and  so  toties  qtioties  to  make  up  a  term  of 
twenty-one  years,  with  a  covenant  for  quiet  enjoyment  untU  such  new 
leases  should  be  executed,  has  been  held  not  to  amount  to  a  lease  for 
more  than  three  years  (y). 

And  again,  in  Doe  d.  Wood  v.  Morris  {z),  the  Court  of  Common 
Pleas  admitted  that  an  agreement  to  lease  a  copyhold  for  twenty-one 


(r)  Hall  9.  Anrowsmitli,  Popb.  106; 
S.  C.  (Uaddon  v.  Arrowsmitli),  Cro.  Eliz. 
4fi2  a  i  S.  C.  Ow.  78 ;  and  see  Worledge  v. 
Banbory,  Cro.  Jac  436,  437 ;  Holland  v, 
Fisher,  Orl.  Bridg.  206  ;  post,  p.  832. 

(s)  Lottrell  o.  Weston,  Cro.  Jac.  808; 
S.  C.  Bulst  216 ;  Col  Lit.  69  a,  n.  4. 

(I)  Cro.  Car.  288;  S.  C.  W.  Jones, 
249;  1  RolL  Abr.  608,  pL  10;  ib.  610, 
pi  5. 

(a)  Hamlen  ti.  Hamlen,  1  Balst.  189; 
Lady  Montague's  case,  Cro.  Jae.  801,  n. 
4;  Co.  Lit.  69  a;  1  New  Ab.  484;  Len- 
thai]  and  Wallup  v,  Thomas,  2  Keb.  267 ; 
Fenny  v.  Child,  and  Doe  v.  Morris,  infra; 
bat  see  Richards  v.  Sely,  or  Richards  v. 


Ceely,  ubi  sup.  So  a  lease  for  lives  without 
livery,  is  no  forfeiture  ;  Oodb.  269,  pi.  874; 
Gilb.  Ten.  284, 286. 

{g)  4  East,  221;  11  Ves.  170;  1  N.  R. 
168;  S.  C.  1  Smith,  90;  and  see  Hall  v, 
Arrowsmith,  ubi  sup. ;  post,  p.  882. 

(y)  Fenny  d,  Eastham  v.  Child,  2  Mau. 
k  Selw.  266.  But  a  lease  for  three  years, 
and  so  from  tiiree  years  to  three  years 
until  nine  years,  would  operate  as  a  lease 
for  at  least  six  years;  see  Wilcock's  case, 
2  D'Anv.  196,  pL  9;  vide  alao  Lady 
Montague's  ease,  Cro.  Jac.  801 ;  1  Bulst. 
180. 

(«)  2  Taunt  62. 
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years,  if  the  licence  of  the  lord  could  be  obtained,  did  not  amount  to 
a  lease  for  a  longer  time  than  a  year.  In  this  case  the  court  held^ 
that  if  a  copyholder  undertakes  to  obtain  a  licence  for  his  lessee  to 
do  an  act  which  would  be  waste,  as,  for  instance,  to  dig  fiillers-earth; 
on  condition  that  the  l^essee  should  fill  up  the  holes  again,  an  eject- 
ment will  not  lie  by  the  copyholder  or  his  assignee  as  for  a  forfeitmey 
although  the  lessee  does  not  comply  with  the  condition. 

In  an  ejectment  for  copyhold  premises  at  Hendon  (a),  the  defendant 
produced  a  written  instrument  upon  an  agreement  stamp,  under  the 
hand  and  seal  of  A.,  of  whom  the  lessor  of  the  plaintiff  purchased, 
which  recited  that  A.  had  agreed  with  £.,  that  in  case  he  should  be 
seised  of  or  entitled  to  the  premises  on  the  death  of  C,  he  would 
immediately  on  the  death  of  the. said  C.  demise  and  let  the  same  to 
the  said  B,  on  the  terms  thereinafter  mentioned ;  and  then  it  pro- 
ceeded thus :  "  Now  therefore  the  said  A,  doth  hereby  agree  to  demise 
and  let  unto  the  said  B.  all,  &c,  to  hold,  &c.,  from  and  immediately 
after  the  death  of  the  said  C  ibr  the  term  of  twenty-one  years:"  and 
jB*  covenanted  and  agreed  with  A.  to  take  the  premises  accordingly, 
and  before  the  expiration  of  the  term  to  lay  out  a  certain  sum  in  im- 
provements. A.  fturther  agreed  with  B,  that  he  (A.)^  on  the  death 
of  C,  and  on  his  becoming  entitled  to  the  premises,  would  procure  a 
licence  to  let  the  said  premises,  and  that  B.  should  peaceably  enjoy, 
&c.  (b) ;  and  at  the  trial  Lord  Kenyon  was  of  opinon  that  tibe  instru- 
ment amounted  to  a  lease,  and  therefore  nonsuited  the  plaintiff;  but 
upon  a  rule  obtained  for  a  new  trial  his  lordship  said,  that  having 
consulted  with  the  other  judges,  he  was  clearly  convinced  that  he 
was  mistaken  in  the  opinion  which  he  had  held  at  the  trial,  and  that 
the  court  were  all  of  opinion  that  the  instrument  in  question  was  an 
executory  agreement  only,  and  not  a  lease,  for  two  reasons;  first, 
because  if  it  were  held  to  be  a  lease,  a  forfeiture  would  be  incurred, 
contrary  to  the  express  intention  of  the  parties ;  and  secondly,  that 
the  stamp  was  conformable  to  the  nature  of  an  agreement,  and  not 
adapted  to  an  absolute  lease. 

A  copyholder  who  has  leased  with  licence  may  forfeit  his  interest 


(a)  Doe  d.  Coore  «.  Clare,  2  T.  R.  739. 

(6)  An  agreement  that  J.  shall  hold  and 
enjoy,  without  restraining  words,  operates 
as  a  lease  t  Doe  d.  Jackson  v.  Ash  burner, 
6  T.  R.  163.  In  deciding  whether  an  in* 
srrument  is  executory  only,  or  whether  it 
conveys  a  present  interest,  the  courts  look 
not  only  to  the  words  of  it,  but  to  the  acts 
of  the  parties.  See  Staniforth  v.  Fox,  7 
Bing.  590,  where  all  the  previous  autho- 
rities are  collected ;  and  in  which  the  court 


held  that  there  is  no  difference  between 
agree  to  let  and  let,  where  the  relation  of 
landlord  and  tenant  is  to  commence  imme- 
diately; vide  also  Doe  4>  Ries,  8  Bing. 
178;  1  Mo.  &  Sc.  269,  The  Srd  section 
of  8  fir  9  Vict.  c.  106,  for  amending  the  law 
of  real  property,  enacted,  that  a  lease,  re- 
quired by  law  to  be  in  writing,  of  any  tene- 
ments or  hereditaments,  should  be  roid  at 
law,  unless  made  by  deed. 
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m  rereraioQ  or  remainder,  a  reyersioner  or  vested  remainder-man 
being  in  the  seisin  equally  with  a  tenant  in  possession  (c) ;  but  such 
fixfeitare  will  not  affect  the  lease  (if). 

The  crimes  of  treason  {e)  and  felony  are  also  causes  of  forfeiture 
» the  lord  (even  without  a  custom),  immediately  on  attainder,  as  the 
opyholder  is  then  considered  as  dead  in  law(/) ;  but  not  so  as  to 
iirest  the  copyhold  interest  until  the  lord  enters  (^) ;  and  it  is  only 
ly  express  words  in  a  statute  that  the  king,  and  not  the  lord,  is  to 
ttve  the  copyholds  of  a  person  attainted  (A). 

By  attainder  a  copyhold  estate  is  forfeited  absolutely,  so  that  no 


(0  Ante,  p.  115.    And  we  1  Watk.  on 

*«p.MS. 

{d)  Turner  e.  Hodgei,  Hut  101,  102; 
.C  Litt.  Rep.  233;  Oilb.  Ten.  N.  163; 

Co.  45  a;  Swinnerton  v.  Miller,  Hob. 
.77 ;  6  Vin.  Cop.  (N.  e.)  pi.  5. 

(t)  It  hat  been  aaid  that  if  the  tenant 
be  attainted  of  high  treaaon,  the  king  shall 
have  the  escheat  of  whomsoeTer  he  held ; 
Seroggs,  168.  But  aee  ante,  p.  65 ;  Ba- 
cao's  Use  of  the  Law,  40 ;  10  Vin.  147,  pi. 
7;  poet,  Srd  Part,  tit.  **  Escheat." 

(/)  Lord  CornwalIis*s  case,  2  Vent  38, 
39;  Benison  (or  Benson)  v.  Strode,  Skin. 
8,  29;  S.  C.  8  Lew.  94;  S.  C.  3  Sho.  150 ; 
S.  C.  PoUexf.  617;  S.  C.  T.  Jones,  189; 
Roe  d.  Jeffreys  a.  Hicks,  2  Wils.  13 ;  Co. 
Cop.  s.  59,  Tr.  137 ;  1  New  Abr.  486 ; 
Gilbi  Ten.  241 ;  2  Hawk.  PI.  C.  c.  49, 
1.  7;  Kitch.  161;  1  Watk.  on  Cop.  325. 
And  see  Gittings  e.  Cooper,  1  Bulst  13 ;  2 
finmnl.  217 ;  Paginton  f  Huet,  Godb. 
267,  which  aeems  to  be  S.  C.  Jory  v.  Pawly, 
2  Keb.  451,  466 ;  S.  C.  1  Lev.  263 ;  Harris 
V.  Jay,  4  Co.  30. 

Should  the  heir  of  a  copyholder  commit 
treaion  or  felony  in  the  lifetime  of  his  an- 
cestor, and  be  attainted,  then  as  he  is  con« 
ndered  to  be  dead  in  law,  the  author  appre- 
hends that  the  copyhold  would  escheat  to 
the  lord  on  the  death  of  the  ancestor,  and 
that  the  lord  would  have  a  permanent 
holding:  so  also  supposing  the  fiither  to 
have  had  two  aonx,  and  the  eldest  son  to 
have  been  attainted,  and  to  have  died  in 
^is  Cither's  lifetime,  leaving  issue,  as 
such  issue  must  necessarily  derive  descent 
through  the  attainted  son;  but  if,  in  the 
letter  instance,  the  attainted  son  had  died 
without  issue,  then  the  younger  son  would 
inherit  from  the  father,  because  in  showing 


the  descent  to  him  from  the  father  he  need 
not  mention  his  elder  brother  ;  Dy.  48  a, 
pi.  16;  Hob.  334;  Cro.  Car.  435;  Hale, 
P.  C.  p.  1,  356,  357 ;  Vin.  Abr.  tit  »  Es- 
cheat ;"  ib.  '*  Blood  corrupted." 

N.  B.  Formerly  the  descent  between 
brothers  was  immediate,  so  that  the  at- 
tainder of  the  fiither  did  not  prevent  his 
aona  fnm  inheriting  from  each  other;  1 
Inst.  8  a;  Palm.  19;  1  Vent  413  ;  3  Salk. 
129;  Watk.  on  Desc.  111.  But  if  there 
be  two  brothers,  and  the  youngest  has  issue 
a  son,  and  be  attainted,  this  son  could 
not  inherit  from  his  uncle,  as  he  must  de- 
rive his  descent  through  his  father;  Dy. 
274 ;  Cro.  Car.  543.  So  if  there  were  two 
brothers,  A.  and  B.,  and  A.  was  attainted, 
and  died  leaving  issue  C,  who  purchased 
land  and  died  without  issue,  H.  his  uncle 
could  not  have  inherited  from  C,  as  he 
must  have  derived  his  descent  through  A., 
who  waa  the  meditu  ameettor,  and  incapable 
of  inheriting  ft>om  the  nephew;  1  Vent 
416,426;  1  Inst  391  b. 

But  note,  that  by  3  dc  4  Will.  4,  c.  106, 
s.  5,  the  descent  from  a  brother  or  sister  is 
to  be  traced  through  the  parent 

By  54  Geo.  3,  c*  145,  forfeiture  by  at- 
tainder was  confined  to  the  life  of  the 
offender,  except  in  treason  and  murder. 
But  the  author  apprehends  that  the  act 
did  not  extend  to  copyholds.  See  Sir 
Edward  Coke's  exposition  of  acta  of  parlia- 
ment, ante,  p.  65. 

{g)  Doe  ii  Evans,  post,  p.  314;  1  Watk. 
on  Cop.  349. 

(A)  Lord  Cornwallis's  case,  2  Vent.  38, 
39;  Heydon's  case,  3  Co.  8  a;  but  see 
Saliard  ^  Everat's  case,  1  Leo.  97 ;  sup. 
n.  (#). 
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prefifeptment  of  the  forfeiture  is  necessary  (t) ;  but  in  some  manon 
corruption  of  blood  does  mot  take  place  (k), 

A  copyhold  is  not  forfeited  by  a  conviction  of  felony  without 
HttaindeTy  except  indeed  by  special  custom  (/).     This  was  fully  de- 
cided by  the  Court  of  B.  B.  in  the  case  of  The  King  v.  Sir  FroMCu 
'  Willfii  {m),  in  aualogy  to  the  rule  that  there  can  be  no  fbrfintare  of 
freehold  property  for  a  capital  crime  without  attainder  {a). 

Pardon  after  attainder  is  not  a  dispensation  of  the  foi&itare(0), 
for  as  Mr.  Watkins  justly  observes  (p),  the  pardon  necessarily  oon* 
feases  the  guilt  which  was  the  cause  of  forfeiture,  and  the  king  cannot 
remit  the  claims  of  the  lord. 

It  is  necessary^  however,  that  some  step  should  be  taken  by  the 
lord  in  order  to  divest  the  copyholder  of  his  interest,  Where^  there- 
fore, a  copyholder  was  convicted  of  larceny,  and  sentenoed  to  seven 
years'  transportation,  and  was  afterwards  capitally  convicted  of  beiiig 
at  large  in  this  country  before  the  period  of  his  transportation  had 
expired,  and  was  thereupon  attainted,  but  received  a  pardon  under 
the  sign  manual,  on  condition  of  being  imprisoned  for  two  yean, 
and  after  the  expiration  of  the  two  years,  having  been  ousted,  he 
brought  his  ejectment  and  had  a  verdict  (^),  the  Court  of  King's 


(fl)  Btnaon  v.  Strode,  2  8ho.  152 ;  post, 
p.  828  et  seq. 

(k)  Rob.  Oav.  b.  2,  c.  4 ;  2  Watk.  on 
Cop.  826;  ib.  Append.  No.  1,  Customs  of 
Dymock,  2nd  ed.  And  now  see  54  Geo.  8, 
c.  145,  sup, 

(/)  Hawk.  P.  C.  1.  2,  e.  49.  s.  7.  So 
that  unless  there  is  a  special  custom  that 
copyholds  shall  be  forfeited  on  conviction 
of  felony,  as  in  the  manor  of  Marwell,  Rex 
p.  Lady  Jane  St.  John  Mildmay,  6  Bar.  & 
Ad.  354,  2  Nev.  &  Mann.  776,  ante,  p. 
288,  n.,  there  is  no  forfeiture  without  at- 
tainder ;  and  if  the  offence  is  not  capital, 
no  forfeiture  will  accrue  by  the  conviction 
and  sentence. 

(m)  8  Bam.  &  Aid.  610.  And  see  Lord 
Cornwallis*s  case,  and  Paginton  e.  Huet, 
ubi  sup.;  Com.  Dig.  Cop.  (M.  1);  Rex  v. 
Bridgen,  8  Cr.  Mee.  &  Ros.  (Ex.)  145;  1 
l*yr.  &  Gra.  437 ;   1  Mee.  &  Wei.  145. 

Jn  the  above  case  of  The  King  «.  Willes, 
which  arose  out  of  a  mandamus  to  admit 
the  surrenderee  of  jt,  B,  to  certain  copy- 
hold tenements  held  of  the  manor  of  Big- 
gleswade in  Bedfordahire ,  it  appeared  that 
y#.  B.,  previously  to  his  making  the  sur* 
render,  had  been  guilty  of  the  offence  of 
receiving   stolen    goods,  and    was  subse- 


quently to  the  surrender  tried  and  oon- 
victed  under  the  stat.  6  Ann.  c.  21.  By 
that  statute  it  was  enacted,  that  such  of- 
fenders should  suffer  death  as  a  felon  eon- 
vict;  (but  tbe  act  did  not  iakm  away  the 
benefit  of  clergy ;)  and  by  4  G«o.  1,  e.  11, 
s.  1,  they  might  be  transported  for  fowteea 
years.  The  judgment  of  tbe  Court  of  Ses- 
sions was,  that  the  prisoner  shoald  be 
transported  for  fourteen  years.  N.  B.  It 
did  not  appear  that  he  prayed  the  benefit  of 
clergy,  nor  was  there  any  special  cosiom 
within  the  manor  respecting  forfeitures  for 
felony.  The  Court  of  B.  R.  held,  that  si 
there  was  no  forfeiture,  the  party  wss  en- 
titled to  be  admitted. 

(a)  Steven's  case,  Cro.  Car.  566;  Do* 
d.  Griffith  a.  Pritchard,  5  Bar.  k  Ad.  76<, 
775 ;  which  case  not  only  confirmed  the 
principle  that  an  estate  in  JrethMt  is  not 
divested  by  attainder  until  ofliee  feand,  hot 
tliat  an  action  of  ejectment  can  be  msio- 
tained  upon  tbe  demise  of  a  person  st- 
tainted  of  felony. 

(o)  BeniaoD  e.  Strode,  ubi  sup. 

(p)  Vol.  1  on  Cop.  848,  840. 

(f )  Doe  d,  Evans  v.  Evsns,  5  Ban.  k 
Cress.  584;  S.  C.  8  Dow.  &  Ry.  SN; 
Doe  f  Pritchard,  sup. 
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S«Deh  held,  on  motion  made  to  enter  a  nonsuit,  that  the  pardon,  by 
virtue  of  the  6  Geo,  IV.  c.  25  (r),  restored  the  felon  to  his  competency 
to  hold  lands,  although  it  could  not  diyest  an  interest  which  had 
previously  been  vested  in  another,  and  that  as  nothing  was  done  by 
the  lord  to  vest  the  estate  in  him,  the  ejectment  was  sustained  by  the 
demiBe  ci  the  felon. 

The  author  apprehends  that  the  seisare  by  the  bailiff,  although  the 
poflseesion  should  not  be  given  up  to  him,  or  the  bringing  of  an 
ejectment,  or  a  regrant  by  the  lord,  even  without  seizure  («),  would 
be  sufficient. 

Although  no  advantage  can  be  taken  of  a  forfeiture  for  treason 
until  attainder,  yet  after  attainder  it  has  relation  to  the  treasonable 
act(<);  and  the  law,  the  author  apprehends,  is  the  same  in  the  case 
of  felony  («).  But  as  a  felon  has  a  property  in  chattels,  both  real 
and  personal,  untU  oonviction,  an  assignment  of  his  personal  property 
for  a  valuable  consideration,  on  the  eve  of  his  trial,  will  be  supported, 
though  a  voluntary  disposition  would  be  deemed  fraudulent  ix)^ 

If  there  be  a  custom  to  seize  for  a  capital  crime  before  the  con-i* 
viction  is  recorded  ( y),  the  forfeiture  will  be  purged  by  acquittal  (jr) ; 
but  not,  the  author  apprehends,  by  the  allowance  of  clergy  after 
conviction  (a) ;  yet  when  there  is  no  such  custom,  the  forfeiture  it 
should  seem  would  be  discharged  by  the  allowance  of  clergy  before 
attainder  (&). 


(r)  Sect.  1 ;  infrii,  n.  (b), 

(«)  Milfax  V.  Baker,  1  Lev.  26 ;  3  Salk. 
100;  post,  p.  825. 

(/)  Rex  9.  Willes,  ubi  sup. 

(v)  Lord  CoTQwallis's  case,  2  Vent  88, 
39;  Com.  Dig.  Forfeiture,  (B.  6)  ;  Co.  Lit. 
390  b. 

(«>  Shaw  V,  Bran,  1  Stark.  819.  And 
ire  Jones  v.  Ashurt,  Skin.  867. 

(jf)  See  Bornefotd  v,  Packington,  1  Leo. 
1,  where  there  was  a  custom  for  the  lord  to 
seize  on  presentment  of  a  conviction  for 
felony,  and  the  heir  convicted  in  the  life- 
time of  hia  mother,  who  was  admitted  to 
her  freebench,  was  held  to  have  forfeited 
his  estate.  See  also  2  Hawk.  P.  C.  c.  49, 
s.  7 ;  Lex  Cost  48, ciles  Oittings  ^Cooper, 
ubi  sup. 

(»}  Gittings  ^  Cooper,  Paginton  ^  Huet, 
Jory  4*  Ppwly,  ubi  sup. 

{a)  Jory  i  Pawly,  sup.;  2  Hawk.  P.  C. 
c.  83,  s.  129. 

{b)  Jory  ^  Pawly,  sup.  According  to 
Lord  Hale,  the  effect  of  the  benefit  of 
(lergy  was,  that  presently  upon  the  burn- 


ing in  the  hand,  the  party  was  to  be  re- 
stored to  the  possession  of  his  lands,  and 
from  thenceforth  to  enjoy  the  profits  there- 
of; 2  Hale,  P.  C.  889.  And  see  (  Co.  110  b ; 
4  Bl.  Com.  874. 

By  the  2nd  section  of  6  Geo.  4,  c  28, 
after  noticing  that  divers  acts  of  parliament 
had  created  offences  within  the  benefit  of 
clergy,  and  divers  others  had  given  the 
benefit  of  clergy  where  it  was  not  before 
allowed,  and  that  such  acts  had  not  ex- 
pressly declared  that  the  punishments 
thereby  authorized  should  be  in  lieu  of 
burning  or  marking,  it  was  enacted  that 
the  punishment  of  offenders  convicted  of 
clergyable  felonies  should  have  the  like 
effects  and  consequences  as  burning  in  the 
hand. 

N.B.  The  1st  section  of  6  Geo.  4,  c.  26, 
enacted,  that  in  all  cases  in  which  the  king 
should  extend  his  royal  mercy  to  any  of- 
fender convicted  of  any  felony,  not  cUrgy. 
able,  and  by  warrant  under  bis  sign  manual, 
countersigned  by  one  of  his  principal  sec- 
retaries of  state,  should  grant  to  the  offender 
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It  has  been  said  that  outlawry  is  also  a  cause  of  forfeiture  of  copy- 
holds (c) ;  but  Chief  Baron  Gilbert,  in  his  Treatise  of  Tenures  {d)^ 
makes  a  qucare  whether  a  copyholder  forfeits  any  thing  in  outlawrjr, 
unless  for  a  capital  crime ;  and  this  would  seem  to  be  a  correct  dis- 
tinction {e). 

Waste,  either  voluntary  or  permissive^  is  also  a  cause  of  forfeiture 
of  copyholds  (/) :  of  the  former  character  are  the  acts  of  pulling 
down  houses  (^),  bams  or  other  outbuildings  (A),  or  cutting  down 


either  a  free  pardon  or  a  pardon  upon  con- 
dition of  transportation,  imprisonment  or 
other  punishment,  the  discharge  of  such 
offender  out  of  custody,  in  case  of  a  free 
pardon,  and  the  performance  of  the  condi- 
tion, in  case  of  conditional  pardon,  should 
have  the  effect  of  a  pardon  under  the  great 
seal. 

Note  also,  the  8rd  section  of  the  act  of 
9  Geo.  4,  c.  82,  in  order  to  prevent  all 
doubts  respecting  the  civil  rights  of  per- 
sons convicted  of  felonies,  not  capital,  who 
had  undergone  the  adjudged  punishment, 
enacted  that  the  punishment  so  endured 
should  have  the  like  effects  and  conse- 
quences as  a  pardon  under  the  great  seal. 

(c)  See  Co.  Cop.  s.  58,  Tr.  185,  where 
Sir  Edward  Coke  says,  that  if  a  copyholder 
be  outlawed  or  excommunicated,  that  the 
lord  rosy  have  the  profits  of  his  copyhold 
land,  a  presentment  is  necessary. 

It  is  said  in  Lex  Gust.  210,  that  a  copy, 
bold  is  not  forfeited  by  outlawry  in  a  per- 
sonal action,  the  lord  not  being  prejudiced 
by  it,  and  yet  that  the  king  shall  have  the 
profits.  And  see  1  Lea  99,  in  Saliard  S( 
£verat's  .case. 

The  writ  of  distringas  and  the  proceed- 
ing thereon,  whether  for  compelling  ap- 
pearance or  for  proceedings  to  outlawry, 
were  repealed  by  the  Common  Law  I^roce- 
dure  Act,  1852,  s.  24. 

(d)  P.  242. 

(e)  Vide  Kitch.  242,  248;  Oilb.  Ten. 
828 ;  The  King  o.  Budd.  Parker's  Rep. 
190 ;  2  D'Anv.  200,  (G.)  marg. ;  Turner 
V.  Hodges,  Litt.  Rep.  234,  where  it  is 
Slated  argo.  to  have  been  adjudged  in  44 
Eliz.,  that  a  copyhold  is  not  determined  or 
forfeited  by  outlawry.  And  see  Hetl.  127  ; 
2  Keb.  467,  in  Jory  Sf  Pawly. 

(/)  Co.  Cop.  s.  57,  Tr.  184;  Co.  Lit. 
€8  a ;  ib.  N.  1  8r  2 ;  Clifton  ^  Molineux, 
4  Co.  27;  Downingham'scase,  Ow.  17, 18; 
Farmer  v.  Ward,  Noy,  51 ;    Eastcourt  v. 


Weeks,  1  Salk.  186;  S.  C.  Lutw.  808; 
Att.  Gen.  f  Vincent,  2  Eq.  Ca.  Ab.  S78. 
pL  9;  Bunb.  192;  Gilb.  Ten.  286.  BaC 
it  is  sometimes  punished  only  by  fine ; 
Customs  of  Yetminster  Prima,  3  Watk. 
on  Co.  App. 

It  is  supposed  that  waste  committed  by  m 
surrenderee,  even  ffm  pawftsiow,  is  not  a 
cause  of  forfeiture,  but  that  the  surrendcrar 
would  be  answerable  for  it,  it  being  done 
by  a  person  who  occupies  by  hia  permis- 
sion ;  vide  Mo.  49,  pi.  149 ;  1  Walk,  oo 
Cop.  101,  n.  (o),  post,  p.  820l  At  all 
events  a  subsequent  admission  of  the  mr- 
renderee  would  be  a  dispensation  of  tke 
forfeiture. 

Equity  will  not  relieve  against  wiUiil 
wsste,  as  felling  trees,  opening  mines*  frc. ; 
Sir  Harry  Peachy  «.  Duke  of  Somerset* 
1  Str.  454;  nor  itgainst  a  forfeiture  by 
leasing  without  licence;  but  will  do  so 
against  a  forfeiture  by  cutting  timber,  un-  ' 
der  special  circumstances ;  post,  tit. "  Aid 
of  the  Courts  of  Equity." 

ig)  It  would  seem  that  a  copyholder 
may  build  a  new  house  without  Kcencev 
but  that  if  he  pulls  it  down  again  after  it 
is  covered  in,  it  will  be  a  forfeiture ;  Cecil 
in  Csve,  1  Roll.  Abr.  507,  Cop.  D.  pi.  6 
Brock  0.  Bear,  1  Bulst.50;  2  D*Anv.  194; 
Gilb.  Ten.  285 ;  but  see  the  cases  referred 
to.  ib.  n.  (c). 

In  Hardy  e.  Reeves,  4  Ves.  466,  the 
Master  of  the  Rolls  said,  "  A  mortgagee  of 
a  copyhold  may  pull  down  ruinous  houses 
and  build  much  better.  The  lord  has  a 
right  to  say  that  the  tenant  should  not  let 
the  houses  fall,  and  might  seise  if  he  did." 

Erecting  a  mill  on  a  copyhold  is  said  to 
be  a  cause  of  forfeiture.  By  Doderidge, 
Lat.  128,  in  Gray  ^  Ulisses;  Dy.  311  b, 
pi.  18,  marg.  Contra  if  set  upon  poets; 
Ward's  ease,  4  Leo.  2(1. 

(A)  Dy.  108;  Rastal  v.  Turner,  Cro. 
EFiz.  598 ;  Bro.  Abr.  Waste,  pi.  67.    Tll4 
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trees  (t),  or  digging  for  mines  of  metal,  coal,  stone,  &c.  (A),  or  for 
graTel,  clay,  &c.  when  not  warranted  by  the  custom  (/);  in  short, 
any  active  offence  whereby  the  copyhold  estate  is  deteriorated :  of 
the  ktter  character  are  the  neglect  of  reparation  of  buildings  (m),  or 
of  hanks  or  mounds,  or  of  the  ordinary  rules  of  cultivation  of  land, 
whereby  the  property  may  become  useless  or  unprofitable  (n).  And 
the  right  of  the  lord  to  re-enter  upon  a  copyhold  in  case  of  waste  is 
the  more  fisivored  in  law,  as  he  can  get  no  more  than  the  forfeiture, 
DO  action  of  waste  lying  as  between  the  lord  of  a  manor  and  his  copy- 
hold tenants  (o). 

The  destruction  or  injury  of  a  copyhold  house  by  fire,  unless 
it  is  rebuilt  or  repaired  in  convenient  time,  is  waste,  except  as  it 
should  seem  the  burning  is  by  the  act  of  God,  as,  for  instance,  by 
lightning  (p). 

There  are  also  various  other  causes  of  forfeiture  of  copyhold  estates ; 

(m)  As,  for  initonee,  by  suffering  a 
house  to  be  unoovered  whereby  the  timber 
becomes  rotten ;  Ow.  17 ;  80  Elix.  B.  R. 
Downingham's  case. 

(ii)  Co.  Cop.  8.  67,  Tr.  134, 185 ;  Kttch. 
118;  Paston  S;  Utbert,  Litt.  Rep.  264; 
8.  C.  Hut.  102 ;  S.  C.  (Paston  f  Mann) 
Hetl.  6 1  Pool  V.  Archer,  Skin.  211 ;  Palm. 
417 :  Lat  277 ;  1  Watk.  on  Cop.  882. 

It  was  said  by  Anderson  and  Walmsley 
in  Farmer  8r  Ward,  Noy,  81,  that  negligent 
waste  is  not  a  cause  of  forfeiture  without  a 
special  custom.  And  see  8  Co.  18  b,  in  the 
Countess  of  Shrewsbury's  case;  2  Keb. 
467,  in  Jory  f  Pawly ;  sed  yide  Downing- 
ham's case,  and  Eastcourt  «.  Weeks,  ubi 
sup.;  Co.  Lit.  68  a,  n.  (1). 

Manuring  of  land  to  hop .  ground,  or 
converting  arable  land  into  a  piscary,  is 
said  to  be  a  cause  of  forfeiture ;  Paston  ^ 
Utbertysup. ;  Lex  Cust  211;  1  Watk.  on 
Cop.  882. 

Ploughing  meadow  land  may  be  very 
injurious  by  altering  the  evidence  of  title, 
and  is  clearly  waste ;  Dy.  87 ;  Co.  Lit. 
88  b ;  Darcy,  Lord  v.  Askwith,  Hob.  284 ; 
Simmons  v.  Norton,  7  Bing.  647 ;  but  that 
case  shows  that  an  act,  which  is  primifaeie 
waste,  may  be  excused  if  proved  to  be  for 
the  melioration  of  the  land. 
.  («)  4  Ves.  706,  707,  in  Dench  o.  Hamp- 
ton. But  see  Richards  sl  Noble,  sup.  p.  800 ; 
vide  reference  to  the  Statute  of  Gloucester 
(6  Edw.  1,  0.  8),  ante,  p.  297,  n.  («). 

.»  Rook  V.  Warth,  1  Ves.  462 ;  Com. 
Dig.  Biens  (B). 


Aat  **  where  there  is  no  damage 
there  can  be  no  waste,'*  Com.  Dig.  Waste, 
(E.  1),  ib.  Copyhold,  (M.  8),  Barret  «. 
Banet,  HetL  88,  2  Roll  Abr.  824,  Vin. 
Abr.  Copyhold  (K.  c),  Greene  sl  Cole,  2 
Saond.  289,  is  applicable  to  questions  of 
waste  on  copyholds.  So  in  Doe  d,  Grubb 
ff.  The  Earl  of  Burlington,  8  Bam.  &  Adol. 
W!,  the  jury  having  found  that  no  damage 
was  ooeasioned  by  pulling  down  a  bam,  the 
Court  of  B.  R.  held  that  the  consequences 
of  waste  did  not  attach  to  the  act. 

0)  Ante,  p.  296,  n.  (j), 

{k)  It  was  held  by  the  Court  of  Ezche- 
qocr  in  the  case  of  Dearden  v.  Evans,  8 
Mce.  &  Wela.  11,  that  large  stones  which 
were  embedded  in  the  copyhold  land  at 
the  time  of  the  copyholder's  admission, 
sod  which  probably  had  fallen  from  ad- 
joining clifi  at  some  unknown  period, 
could  not  be  removed  by  the  copyholder, 
snd  that  the  lord  might  bring  an  action  of 
trover  for  such  as  bad  been  removed  and 
sokL  See  also  ante,  p.  807.  But  the  right 
of  copyholders  to  take  stones  may  exist  by 
custom ;  Hoyle  v.  Coupe,  9  Mee.  &  Wels. 
(Exch.)  480.  And  see  S.  C.  post,  tit. 
"Evidence." 

A  perpetual  injunction  has  been  granted 
to  restrain  a  tenant  from  taking  stone  from 
lands  in  his  occupation ;  Cuddon  v.  Mor* 
ley,  7  Hare,  202. 

(/)  Brock  V.  Bear,  1  Bulst  80 ;  Rastal 
v.  Turner,  Cro.  Eliz.  808 ;  Co.  Cop.  s.  67, 
T^.  184;  Co.  Lit.  88  b;  ante,  tit.  "Trees 
and  Mines." 
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Ad  if  a  oopyholder  neglect  to  attend  a  court  after  being  «imnioned(7), 
(bnt  it  would  seem  that  the  summons  must  be  personal,  and  ihat  a 
general  summons  at  the  church  is  not  sufficient)  (r),  or  should  refuse 
to  be  sworn  of  the  homage,  or  being  sworn  should  refiise  to  present 
the  articles  according  to  his  oath  {$) ;  or  if  a  Copyholder  diselaimeth 
his  lord  (r) ;  or  refuses  to  pay  the  fine»  when  certain  or  reasonable  (i^, 
or  the  Customary  rent,  when  demanded {x)\  or  wilfMy  withholds  Ae 
services  (y);  or  sues  a  replevin  upon  the  lord^s  lawful  distrefl  for 
rent  or  services  («r) ;  or  (as  it  has  been  said)  shall  inclose  where  it 
was  never  inclosed  before,  or  shall  remove  or  abate  an  anoint  in-' 
Closut^  or  land  mai^k  (a) ;  or  shall  forge  a  custumaty  to  the  injoty  of 
the  lord  (&). 


{q)  Co.  Cop  t.  57,  Tr.  131 ;  Hammond 
V.  WtmybaAk,  S  BqUt.  268;  S.  C.  (But- 
tevant  v.  Pickstaffe),  1  Roll.  Rep.  429; 
Lex  MUDtf  86*  But  illnest  or  ititpiiaoii- 
antnt,  or  th«  fear  of  arrest,  ia  a  good  ex- 
cttte  (  Go.  Cop.  %  57,  Tr.  181  \  Kitoh.  244; 

1  New  Abr.  488. 

(r)  TafdiHer  v.  Cromwell,  Cro.  Eliz. 
jl58 1  S«  C.  8  Lto.  107  ;  S.  C.  4  Ca  27 ; 
Co.  Ebt.  288 ;  Sir  Chr.  HattoD'a  cose,  (or 
Faitet  4*  Woodhouse)  oited  in  Cfisp  t. 
WrftTi  Cro.  EKa.  605;  Mo.  850;  Noy, 
58 ;  oited  also  8  Leo.  109,  in  Tavenier  f 
Cromwell ;  1  Roll.  Abr.  507 ;  1  New  Abn 
488;  2D'Anv.  198,  pi.  7,  8;  Belfield  o. 
Adams,  8  Bulst.  80;  S.  C.  (Southeott  p. 
Adams),  1  Roll.  Rep.  256;  Godb.  142,  ca. 
176  (cites  Lord  Dacres  &  Harleston'scase ;) 
Gilb.  Ten.  229,  ante,  pp.  245,-  246.  But 
see  Sir  John  Braunche's  case,  1  Leo.  104.  • 

(t)  Co.  Cop.  s.  57,  Tr.  182;  Gilb.  Ten. 
S51;  Dy.  811  b,  pK  81;  Southwell  t^ 
Thurttott,  cited  in  Taremer  ^  Cromwell, 
8  Leo.  109;  Crispev.  Fryer,  Mo.  850;  1 
Roll.  Abr.  506  (C.)  pi.  L 

(!)  Go.  Cop.  s.  57,  Tr.  182;  Kitch.  245. 

(n)  Go.  Cop.  s.  67,  Tn  182,  138 ;  Fish 
if  Ros^rs,  2  D*Anr.  191^194;  S.  C.  6 
Vin.  Cop.  (P.  e.)  pi.  1 ;  Trotter  v*  Blake, 

2  Mod.  229 ;  Wheeler  o.  Honour.  T.  Raym. 
41 ;  Allen  v.  Abraham.  2  Bulst.  82;  Fan- 
ihaw  ^  Bond,  Sty.  887 :  Sand'i  ease,  eited 
in  Hobard  ^T  Hammond,  4  Co*  27,  28; 
Jsekman  #.  Hoddesdon,  Cro.  Bliz«  851 ; 
ante)  p.  289. 

(«)  Ca  Cop.  i.  57,  Tr.  188,  184.  But 
it  must  be  a  wilful  refvaal,  Barnes  v,  Corke, 
8  Lev.  808 ;  Williams's  case,  eited  Lat. 
122,  in  Grey  Sf  Ulisses,  which  seems  to  be 


the  same  case  as  cited  in  Oodb.  148,  and 
there  called  Winter's  cflse;  1  New  Abr. 
483,  484;  Beconshaw  f  Southcote,  cited 
in  Fraunees's  casoi  8  Co.  98  a ;  Ciisp  «. 
Fryer,  Co.  Elis.  508.  And  tberefae  the 
demand,  both  for  rent  and  fine,  ahonid  be 
of  the  person  of  the  tenant,  Denoy  v.  Len- 
man.  Hob.  185 ;  Trotter  f.  Blake,  sop.;  2 
D'Anv.  192,  pi.  8 ;  ante,  pp.  239,  840. 

Whether  negligence  fbr  several  years 
may  amount  to  a  wilful  denial,  aee  Crisp 
V,  Fryer,  sup. ;  and  compare  with  BelfieM 
V.  Adams  or  Southeott  v.  Adams,  sup. ;  Lex 
Man.  86.  87 ;  Gouldsb.  148,  pi.  5S. 

(y)  Gilb.  Ten.  229;  Buttevant  e  Pick- 
staffe,  1  Roll  Rep*  429;  8.  C«  (Hammeod 
V.  Wemybank,)  3  Bulst  266 1  BelSeld  a. 
Adama,  or  Southeott  e.  Adams,  ubi  sup. 
And  see  Rivet  e.  Doire,  2  Bfownl.  279; 
Noy,  185 ;  Kitcb.  176.  Bnt  a  ocrpyhoMcr 
aaying  he  would  come  if  the  lord  had  a 
courts  otherwiae  not,  is  not  a  wilftil  refoaal 
of  services,  though  the  lord  might  seise 
gaMM^M.  Corke  «.  Lees  cited  in  Lord 
Saliabury'a  ease,  (or  Pateson  v.  Danges.) 
I  Keb.  287  ;  and  see  Parker  sl  Cook,  Sty. 
241.  Vide  Ulso  Johnson's  case,  Lat.  14; 
Bamham  v.  Higgins,  Vernon  ^  Huggins, 
P.  24  Eliz.,  ib.  14.  123;  Grey  8^  Ulisses. 
ib.  122;  Dy.  211,  marg.;  Lex  Man.  87. 
Hinderance  by  sickness,  or  the  like,  is  ao 
forfeiture;  sAp.  A.  (f ). 

(s)  Co.  Cop.  a.  57,  Tr.  188;  Lex  Cart. 
210. 

(a)  Gilb.  Ten.  327 ;  1  Watk.  on  Cop. 
838  I  but  see  dhr  Han^  Peathy  s.  The 
Duke  of  Somerset,  1  Stm^  454;  Paston  f 


(5)  See  note  (6),  next  page. 


GH.  xin.] 


OF  FORFEITURE. 


319 


It  oftilst  be  tecoUectedy  that  when  the  oufitomary  heir^  or  the  sur- 
Mnderee  if  compellable  to  take  admiflgion,  neglects  to  come  in  and  be 
adfliitied^  die  lord  can  atjlf  Beite  quausque,  except  by  Bpecial  cnstom ; 
and  that  even  a  custom  for  a  copyhold  to  be  forfeited  for  non-appear« 
AaCe  after  three  proclamations  shall  not  eict^nd  to  a  person  beyond 
eefty  or  being  under  any  disability,  as  infimcy  Or  eorerture  ;  and  also 
Skafc  in&ats  and  femes-covert  and  lunatics  are  especially  protected 
agamst  forfeiture  for  non-admittance^  or  for  neglect  or  refiisal  to  pay 
a  fine^  by  the  Stat  of  1  Will.  I  Y«  c.  65  (e). 

A  fcfrfeiture  of  copyholds  does  not  extend  beyond  the  estate  or 
intareat  of  the  person  offending ;  so  that  if  a  tenant  for  life  commit  a 
fccfeitiue^  it  shall  not  affect  the  interest  of  a  remainder^man,  whether 
Tested  or  contingent^  or  of  the  reversioner^  unless  perhaps  by  speoial 
Custom  (^0. 

Agam,  the  forfeituie  of  one  of  several  joint-tenants  will  extend  to 
kia  own  part  only  (e). 

And  the  forfeiture  of  one  copyhold  tenement  is  not  a  cause  of 
forfeiture  of  any  other  held  under  the  same  copy^  but  which  was 
oi%inaDy  held  separately,  for  they  continue  distinct  copyholds  (/)• 

A  release  grounded  on  a  bargain  and  sale  for  a  year,  and  a  bargain 


Ucbofb  cue,  Litt.  Rep.  264;  S.  C.  Hot. 
103;  S.  C.  (Patum  f  Mann),  HetL  $t 
Wa.  a  Or  if  t  eopyh<Jder  defoie  daal 
narka;  Litt.  Rep.  268;  Lex  Cutt.  209; 
Glib.  TmtL  a4S.  Bat  a  hare  indoaure,  the 
madkor  ^prchenda*  wenld  not  be  a  cause 
•f  Ibrfeitare.  See  Lei  Cutt.  210#  citei 
Hecl«  7»  S;  parlicalarly  if  the  land  be  im-* 
prifevd  bjr  it  i  Paaton  ^  Utbert,  rap. 

(h)  Tavemer  ^  Cromwell's  case,  wbi 
Mil. ;  1>j.  922  b.  Vide  atat.  5  Eliz.  c.  14» 
3  Gcok  2,  e.  25»  againat  forgery  of  deeda 
mmi  writingt;  Co.  Cop.  ik  i%  Tr.  121. 
"  If  the  Bieward  thoweth  a  oeort  roll  to  a 
copyholder  to  prove  that  hit  land  ii  holden 
byeoipy»aBd  the  copyholder  aaith  heia  a 
fteahulder,  and  ahowetb  a  deed,  pretending 
thereby  to  procure  his  land  to  be  freehold, 
and  teareth  in  pieces  the  court  roll,  this  is 
m.  forfeiture  ipn/aeto ;"  Co.  Cop.  s.  57,  Tr. 
138. 

In  Chrfce  V.  Arden,  1  Jur.  (N.  S.)710, 
m  fttaaiioB  was  raiaed  whether  a  copyhold 
tcttaat  eoold  commit  a  forfeiture  after  he 
bad  become  bankrupt ;  but  it  waa  unneoes* 
aary  to  determine  the  point. 

(e)  Ante,  pp.  20, 196,  And  see  Copley's 
case,  Hil.  7  Jac.  C.  B.  cited  Supp.  to  Co. 
Cop.  a.  19,  Tr.  206 ;  17  Vcs.  00,  in  Be^k- 


ford  V.  Wade. 
(d)  Co.  Cop.  'a.  $9,  Tr.  188;  Gilb.  Ten. 

245,  246 ;  Podger'a  case,  0  Co.  107  a ; 
Carter,  238 ;  Baapole  4-  Long,  Yeln  1 ; 
8.  C.  Cro.  Elii«  879;  S.  C.  Nay,  42;  Sir 
T.  Raym.  404;  1  Roll  Abr.  668^  (6.)  pL 
6;  Raatal  v.  Tumef,  Cro.  Eliz.  598 ;  Red- 
sal  9.  Lacort,  cited  ib.  880,  and  seems  to  be 
S.  C.  Rasttl  t.  Lane,  cited  Noy,  42,  which 
seems  also  to  be  S.  C.  6  Vin.  Cop.  (S.  c.) 
pL  1  and  7.  And  see  1  Roll.  Abr.  509,  F. ; 
ante,  pp.  199,  279,  280. 

(«)  Co.  Cop.  I.  59,  Tr.  138;  Kitch.  160, 
161. 
(/)  Co.  Cop.  a.  59,  Tr.  138;  Oilb.  Ten. 

246,  247 ;  Tavemer  v.  Cromwell,  ubi  sup. ; 
Hobart  f  Hammond,  4  Co.  27  b,  28  a; 
Dalton  V.  Hammond,  Cro.  Eliz.  779 ;  S.  C. 
Mo.  622.  But  an  act  of  forfeiture  aa  to 
part  Will  be  a  forfeiture  of  the  whole  of 
the  tenedientt  heki  under  the  aame  copy ; 
Tarerner  v.  Cromwell,  sup.;  Pascal  a. 
Wood,  8  Keb.  641  ;  1  New  Abr.  486,  487 ; 
1  Watk.  on  Cop.  835,  836;  yet  aee  contra« 
except  aa  to  waste,  Fuller  v.  Terry,  41  Eliz^ 
1  R6lL  Abr.  509  (B.).  Cmtra  also  even  aa 
to  wute,  where  there  is  no  building ;  Oilb. 
Ten.  247. 


320 


OF  FORFEITURE. 


[part  I. 


and  sale  inrolledy  |)assmg  only  the  interest  which  the  releasor  or  bar- 
gainor may  lawfully  transfer^  and  being  therefore  inoperative  as  to 
copyholds,  will  not  create  a  forfeiture  {g\  any  more  than  a  feoflSnent 
without  livery  (A). 

It  has  been  said  that  a  feo£5nent  with  letter  of  attorney  to  make 
livery  is  a  forfeiture^  though  no  livery  be  made^  but  that  without 
such  letter  of  attorney  it  would  not  be  a  forfeiture^  as  it  would  be  in 
the  breast  of  the  copyholder  whether  he  would  perfect  it  or  not  (t> 
But  the  author  apprehends  that  even  with  such  a  letter  of  attorney  it 
is  no  forfeiture  tiU  livery  be  actually  made  (A). 

As  a  surrender  is  in  its  nature  similar  to  a  release  or  bargain  and 
sale  (/),  so  if  a  copyholder  for  life  surrender  to  the  use  of  another  in 
fee^  it  will  not  be  a  forfeiture  of  his  interest  (m). 

It  should  seem  that  a  forfeiture  can  only  arise  by  the  act  of  the 
tenant,  and  therefore  that  if  a  disseisor,  or  a  surrenderee  before  ad- 
mittance (n),  or  a  cestui  que  trrut(o)y  or  a  guardian,  or  a  stranger 
without  assent  of  the  copyholder,  (or  even  with  the  assent  of  the 
copyholder  if  a  feme  covert)  commit  waste,  it  is  no  forfeiture  (p). 

But  it  followed  that  the  lord  might  have  taken  advantage  of  an  act 
of  forfeiture  by  a  trustee  (9),  and  that  the  cestui  que  trust  would  hare 
had  no  equity  against  the  lord  (r). 


(g)  London's  case,  Godb.  269,  pi.  S74; 
GUb.  Ten.  265 ;  1  Watk.  on  Cop.  S27, 828 ; 
1  Roper's  Baron  &  Feme,  82, 88 ;  Co.  Cop. 
B.  58,  Tr.  185,  136.  But  see  1  Roll.  Abr. 
508;  Cop.  (D.)  pi.  11. 

(A)  8  Leo.  109,  in  Taveraer  v.  Crom- 
well;  1  New  Abr.  484;  2  D'Anv.  195, 
pL  12,  18;  Lex  Man.  95;  Godb.  269,  ca. 
874. 

(f)  I  Roll.  Abr.  508;  Cop.  (D.)  pi.  12, 
18. 

(k)  Co.  Lit.  59  a  (n.  8);  1  Watk.  on 
Cop.  827.  As  to  the  operation  of  a  feoff- 
ment, vide  sup.  p.  809,  n.  {h), 

{I)  Ante,  p.  125. 

(«)  Fozton  4  Colston,  cited  4  Co.  28  a ; 
Co.  Cop.  s.  57,  Tr.  76;  Carter,  288,  in 
Bird  4-  Kirkby ;  Oldcot  o.  Levell,  Mo.  758. 

(ii)  Co.  Cop.  8.  69,  Tr.  188;  Roe  dL 
iefferys  et  al.  v.  Hicks  et  al.,  2  Wils.  18  ; 
ante.  p.  117. 

(o)  Co.  Cop.  s.  69,  Tr.  187 ;  Sir  H. 
Peacby  v.  Duke  of  Somerset,  1  Stra.  454 ; 
S.  C.  Pre.  Ch.  573 ;  Cary,  14, 15. 

(  p)  Co.  Cop.  s.  59,  Tr.  187  ;  Kitcb.  161 ; 
Clifton  4  Molineuz,  4  Co.  27  a ;  Gilb.  Ten. 
285,  286 ;  4  Leo.  241,  ca.  881. 

it  is  to  be  recollected  that  the  customary 


beir,  even  before  admittance.  Is  tenant  to 
the  lord  for  many  purposes,  including  for* 
feiture,  ante,  pp.  104, 117. 

{q)  By  sect.  15  of  18  &  14  Ykt.  c.60 
(the  Trustee  Act,  1860),  wbich  repealed 
4  &  5  Will.  4,  c  28,  it  was  enacted,  thit 
when  a  person,  seised  of  lands  upon  any 
trust,  died  intestate  without  an  heir,  or  it 
should  not  be  known  who  was  his  heir  «r 
devisee,  the  Court  of  Chancery  might  make 
an  order,  vesting  the  lands  in  such  person 
and  manner  and  for  such  estate  as  the  cout 
should  direct,  and  the  order  waa  to  have  the 
same  effect  as  if  the  heir  or  devisee  of  nch 
trustee  had  executed  a  conveyance  of  the 
lands  in  the  same  manner  for  the  saaie 
estate. 

By  sect  19,  when  a  mortgagee  had  died 
without  having  entered  into  possession, 
and  the  money  due  in  respect  of  the  mort- 
gage had  been  paid,  the  court  was  autho- 
rized in  any  of  the  several  cases  meotiooed 
in  the  act,  to  make  an  order  vesting  the 
lands  in  such  person  and  manner,  and  for 
such  estate  as  the  court  should  direct,  and 
the  order  was  to  have  the  same  effect  as  if 


(r)  See  note  (r),  next  page. 
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And  it  would  appear  that  a  copyholder,  even  if  a  trustee  (s),  is  an- 
sirenible  for  waste  in  all  cases,  except  it  be  occasioned  by  the  act  of 
God  (t) :  and  that  the  lord  may  take  advantage  of  a  forfeiture  by  a 
person  who  has  been  wrongfully  admitted,  and  to  whom  the  rightful 
tenant  released  after  the  forfeiture  («). 

A  snrrendeivr,  whether  the  surrender  be  by  way  of  sale  or  mort- 
gage, is,  until  the  admittance  of  the  surrenderee,  to  be  r^arded  as  a 
trustee,  as  fiur  as  relates  to  the  lord's  right  of  entry  for  a  forfeiture, 
either  by  attainder,  or  an  act  of  waste,  or  otherwise  (x) ;  the  Court  of 
King's  Bench  having  decided  in  a  case  where  by  the  custom  of  the 
manor  the  copyhold  lands  were  forfeited  by  conviction  of  felony,  that 
the  conviction  in  a  charge  of  felony  against  a  copyholder,  who  had 
sorrendeied  by  way  of  mortgage,  was  a  cause  of  forfeiture  (y) ;  for  as 
a  sorrenderor  was  tenant  for  all  purposes  of  service  until  the  admit- 
tance of  the  surrenderee,  so  he  was  tenant  for  the  purpose  of  forfeiting ; 
and  the  court  therefore  held  in  that  case,  that  a  peremptory  man- 
damus to  the  lady  of  the  manor  to  admit  the  surrenderee  ought  not 
to  issue. 

It  follows  that  a  forfeiture  will  not  accrue  to  the  lord  by  the  attain- 
der of  an  unadmitted  surrenderee  or  devisee  (z). 


the  heir,  or  devisee,  or  surriving  devisee 
had  cxeeated  a  conveyance  or  aaiignment 
of  the  lands  in  the  same  manner  and  for 
the  same  estate ;  and  by  sect  46,  no  lands 
vested  in  any  person  npon  any  trost,  or  by 
way  of  mortgafi^,  were  to  escheat  to  her 
Mqesty,  or  any  corporation,  lord  of  a 
manor,  or  other  perion,  by  reason  of  the 
attainder  or  conviction  for  any  offence  of 
snch  trustee  or  mortgagee. 

(r)  See  1  Stra.  464,  per  Lord  Hard- 
wicke  in  Sir  Hacry  Peachy  v.  The  Duke  of 
SomerMt ;  Roe  f  Hicks,  ubi  sup.  i  ante, 
pp.  288,  284. 

(t)  1  Stra.  464  ;  Pre.  Ch.  678,  in  Sir  H. 
Peachy  «.  Duke  of  Somerset.  But  now  see 
n  &  14  Vict,  c  60. 

(0  Mo.  49.  pL  140 ;  Com.  Dig.  Cop. 
(M.  8);  Rook  s.  Warth,  1  Yes.  462; 
Belt's  Snpp.  200;  ante,  p.  817.  But  a 
court  of  equity  would  relieve  against  a  for- 
feiture  by  waste,  committed  by  a  lessee, 
without  the  direction  or  privity  of  the  copy- 
holder;  Taylor  4*  Hooe,  Toth.  287,  288;  6 
Yin.  Cop.  (E.  d,)  pi.  2 ;  Co.  Litt.  68  a,  n.  2, 
where,  on  citing  Taylor  4"  Hooe,  it  is  said, 
**  but  in  this  latter  case  it  may  be  doubted 
whether  the  waste  is  a  forfeiture*    See  Me. 

8. 


40.*'  AndseeLitton'sease,Cary,8;  DaU 
ton  a.  Gill  Jf  Pindor,  ib.  90;  2  Atk.  189. 

(a)  2  Watk.  on  Cop.  887;  N.  108 ;  Gilb. 
Ten. ;  but  see  Gilb.  Ten.  248,  249 ;  Oding- 
sal  Wk  Jackson,  1  Brownl.  149 ;  Lex  Cust. 
217,218. 

(«)  It  may,  however,  be  doubtful  whe- 
ther a  surrenderee  by  way  of  mortgage 
would  not  be  relieved  in  equity  against  a 
forfeiture  by  the  mortgagor,  especially  if 
the  act  of  forfeiture  did  not  tend  to  the  dia- 
herison  of  the  lord,  and  if  it  took  place 
during  the  period  that  the  mortgagor  con- 
tinued in  possession  of  the  copyhold  tene- 
ment, consistently  with  the  terms  of  the 
conditional  surrender  accepted  by  the  lord 
or  steward  of  the  manor ;  and  it  is  to  be 
recollected  that  in  Pawlett  v.  Att.  Gen., 
Hardr.  466,  it  was  held  that  a  mortgagor 
of  freehold  property  had  a  right  to  redeem 
against  the  crown,  where  the  mortgagee  in 
possession  had  been  attainted.  Now  see 
18  &  14  Yict  c.  60,  and  n.  (9),  sup. 

(y)  The  King  0.  Lady  Jane  St.  John 
Mildmay,  6  Barn.  k.  Adol.  264;  2  Nev.  & 
Man.  776 ;  ante,  pp.  288,  814. 

(s)  Roe  3r  Hicks,  2  Wils.  18. 
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A  guardian^s  committing  waste  is  not  a  forieitareof  the  copyhold, 
but  he  shall  forfeit  the  wardship  (a). 

As  a  general  principle,  neither  a  feme  covert  of  herself  without  the 
assent  of  her  husband,  nor  an  infant  under  the  age  of  fourteen,  (bebg 
till  then  in  ward,)  nor  a  person  non  Momt  memaruB,  an  idiot  or  lunatic, 
can  forfeit  a  copyhold  (b). 

But  if  a  feme  covert  be  attainted  of  treason  or  felony  (c),  or  commit 
waste  with  the  consent  of  her  husband  (6{),  her  copyhold  will  be  for- 
feited. 

And  an  infant  above  fourteen  years  of  age  committing  treason  or 
felony,  or  voluntary  was(e,  or  other  act  to  the  disherison  of  the  lord, 
or  wilfully  refusing  his  services,  shall  forfeit  his  copyhold  (e);  though 
for  permissive  waste,  or  replevying  against  the  lord,  or  for  leasbg 
contrary  to  the  custom,  or  the  like,  he  shall  not  be  liable  to  for- 
feiture (/). 

The  act  of  the  husband  will  be  a  forfeiture  of  the  wife's  copyhdd 
only  during  the  coverture  {g\  with  the  exception,  as  it  should  seem, 
of  a  lease  for  years  without  licence  (A),  or  waste  (t),  or  any  act  tend- 


(a)  Co.  Cop.  I.  69,  Tr.  187 :  ante,  p. 
276. 

(6)  Co.  Cop.  B.  59.  Tr.  136,  1S7.  And 
see  Gilb.  Ten.  29S,  294;  1  Str.  451--454. 
No  forfeiture  can  be  incurred  by  infants, 
femes  coverts  or  lunatics,  for  refusing  to  be 
admitted,  or  to  pay  the  lord's  fine ;  1  Will. 
4,  c.  65,  i.  9  ;  ante,  p.  196.- 

(e)  4  BI.  Com.  29;  2  Watk.  on  Cop.  SS8, 
cites  also  1  Hawk.  P.  C.  c.  1,  s.  11. 

{d)  Co.  Cop.  s.  69,  Tr.  187. 

(0  lb.;  1  Watk.  on  Cop.  887,  888;  8 
Co.  44  b. 

(/)  Co.  Cop.  s.  69,  Tr.  187 :  Ashfield  v. 
Ashfield,  Noy,  92;  S.  C.  Lat.  199;  B.C. 
Godb.  864;  S.  C.  W.  Jo.  157.  But  if  the 
infant  accept  rent  after  full  age,  and  to 
confirm  a  lease,  it  should  seem  that  the 
forfeiture  will  bind  him.  See  Ashfield  o. 
Ashfield,  sup. ;  Gilb.  Ten.  298,  where  the 
learned  Chief  Baron  says,  '*  It  seems  the 
lord  may  enter  for  the  forfeiture  during  the 
nonage,  and  need  not  stay  to  see  whether 
the  Infant  will  accept  the  rent  or  no,  for 
the  particular  prejudice  done  to  the  lord ; 
and  if  he  should  atay  his  acceptance  of 
services  from  the  infant  in  the  meantime, 
it  would  be  a  dispensation  for  the  forfeiture. 
But  then  the  infant  at  his  full  age,  by  dis- 
agreeing to  the  lease,  may  avoid  the  for- 
feiture." It  would  -however  appear  very 
doubtful  whether  the  lord  would  be  justified 


in  entering  as  for  a  forfeiture  in  such  a  caie. 
See  Zouch  d.  Abbot  4  Hallet  «.  Parsons, 
8  Burr.  1794;  GUb.  Ten.  298,  294;  ib.  N. 
144. 

(g)  Saveme  v.  Smith,  Cro.  Car.  7 ,  S.  C. 
Palm.  888;  S.  C.  2  Roll.  Rep.  844^  881, 
872}  1  Roll.  Abr.  609  (F.),  i^  6;  Oodk 
844,  846,  ca.  488  ;  6  Vin.  Cop.  (S.  c)pl.6: 
2  D'Anv.  198.  And  see  Stanndt  P.  C. 
187  b,  cited  1  Watk.  on  Cop.  889. 

(h)  In  the  above  case  cited  fivm  Godb., 
Dodderidge,  i.,  took  this  diirereiice,<*Wbcre 
tifime  tole  is  a  copyholder,  and  she  takes 
a  husband,  who  makes  a  lease  for  yeni 
without  licence,  the  same  is  a  forfeiture, 
because  it  is  her  folly  to  take  such  a  hus- 
band as  will  forfeit  her  land.  But  where 
a  copyhold  is  granted  to  a  ftmt  csssrf,  sod 
the  husband  maketh  a  lease  without  li- 
cence, in  such  case  it  is  no  forfeitare." 
Vide  6  Vin.  Cop.  (S.  c.)  pi.  5.  naig.  See 
also  Whittingham's  case,  8  Co.  446;  sod 
note  the  distinction  between  an  entry  for  s 
forfeiture,  and  an  entry  by  force  of  a  iners- 
condition,  with  reference  to  the  act  of  the 
husband  of  a  feme  copyholder. 

(i )  The  author  apprehends  that  neither 
a  lease  without  licence,  nor  waste,  tend  to 
the  dbherison,  but  are  forfeitures  st  the 
election  of  the  lord ;  ante,  pp.  810,  Sll : 
post,  p.  827. 
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ing  to  the  disherifion  of  the  lord,  or  refuBing  the  services  due  to  the 
hrd(k). 

If  a  lessee  for  years  by  licence  make  a  feofl&nent,  or  cut  down 
timber^  or  do  any  act  which  would  be  a  forfeiture  if  done  by  the 
cc^yholder^  thifi  will  forfeit  only  the  estate  of  the  lessee,  and  not  the 
estate  of  the  copyholder  (/). 

It  seems  to  be  settled,  that  upon  entry  for  a  forfeiture  the  lord  shall 
hare  the  emblements  as  agfunst  the  copyholder,  but  not  as  against 
his  lessee  (m),  for  the  act  of  the  lord's  tenant  ought  not  to  prejudice  a 
Aird  person  (ir).  If,  indeed,  the  lease  itself  be  the  cause  of  forfeiture, 
it  probably  would  be  otherwise,  as  the  lessee  might  then  be  r^arded 
as  particepi  eriminis  (a). 

The  necessity  of  a  presentment  of  the  act,  by  which  a  copyhold 
estete  has  become  forfeited  to  the  lord,  is  a  point  upon  which  the 
boolcs  are  as  little  agreed  as  on  the  necessity  of  a  presentment  of  every 
smrender  of  copyhold  lands. 

Sir  Edward  Coke  says  (p),  "  Of  acts  which  amount  to  a  forfeiture, 
some  are  forfeits  eo  ijutante  that  they  are  committed,  some  are  not 
forfeits  till  presentment.  Offences  which  are  apparent  and  notorious, 
of  which  the  lord  by  common  presumption  cannot  chuse  but  have 
notice,  are  forfeitures  eo  irutante  that  they  are  committed."  And 
among  these  he  classes, — the  non-appearance  of  the  heir  after  three 
proclamations,  being  bound  to  appear  by  special  custom ;  subtraction 
of  services  after  due  warning, — reftising  to  be  sworn  on  the  homage, 
or  to  present  the  articles  according  to  the  oath  administered  to  the 
homage,— disclaiming  the  lord, — denying  to  pay  rent  or  a  fine  certain 
on  demand,  or  a  reasonable  fine  within  a  convenient  time  after  the 
assessment, — suing  a  replevin  on  the  lord's  lawfol  distress,— or  com- 
mitting waste  voluntary  or  permissive. 

The  offences  and  causes  of  forfeiture,  of  which  by  common  pre- 
sumption the  lord  cannot  of  himself  have  notice,  Sir  Edward  Coke 
states  (9)  to  be, — felony  or  treason ;  outlawry  or  excommunication ; 
going  about  in  any  other  court  to  entitle  any  other  lord  to  the  copy- 


(1)  Saverne  3r  Smith,  sup. ;  Clifton  ^ 
Molineux,  4  Co.  27;  Hedd  0.  Chalener, 
Cro.  Eliz.  149;  Com.  Dig.  Cop.  (M.  8); 
2D'Auv.  198,  pi.  S.  6;  1  New  Abr.  448, 
pi.  9 ;  1  Roper's  Hosb.  &  Wife,  p.  82,  &c. 

(0  Kitch.  246 ;  Cage  0.  Dod,  Sty.  288, 
2S4 ;  White  ^  Hunt,  cited  6  Vin.  Cop. 
(S.  c.)  pi.  4 :  1  Roll.  Abr.  509  (F.),  pi.  4. 
And- see  1  Watk.  on  Cop.  886. 

(«)  Oland  V.  Bnrdwick,  Cro.  Eliz.  460. 
The  case  is  differently  given  in  5  Co.  116a, 


but  see  I  Roll.  Abr.  Emblem.  (A.),  727* 
pi.  10  ;  ante,  p.  61,  n.  (c). 

(n)  2  Bl.  Com.  128,  124.  As  to  the 
right  to  emblements,  as  between  the  lessee 
of  a  tenant  for  life  and  the  remainder-man, 
vide  Knivet's  case,  5  Co.  85  a ;  8.  C.  Cro. 
Eliz.  468. 

(o)  Gilb.  Ten.  446,  N.  CX. 

(p)  Co.  Cop.  s.  57,  Tr.  131. 

(f)  Co.  Cop.  a.  58,  Tr.  185;  but  see 
Benison  0.  Strode,  post,  p.  825. 
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hold ;  and  alienation  by  bargain  and  sale  inroUed,  or  by  feoflfaient 
toith  livery :  and  these  and  the  like^  he  says,  ought  to  be  presented. 

Lord  Chief  Baron  Gilbert,  in  noticing  the  above  distinction  drawn 
by  Sir  Edward  Coke,  says,  **  The  reason  given  by  Coke  is  of  no 
cogency,  that  because  the  lord  cannot  by  intendment  have  notice  of 
them  himself,  therefore  he  shall  take  no  advantage  of  them  without 
presentment ;  for  if  he  can  take  notice  of  them,  why  should  he  not, 
since  presentment  is  not  that  which  gives  title,  but  only  lets  him 
know  what  he  hath  a  title  to  ?  But,  however,  it  is  safe  to  get  such 
things  presented ;  and  if  there  be  a  custom  for  it,  it  must  be  pur- 
sued (r). 

Mr.  Watkins  upon  this  question  thus  expresses  himself  (<) :  "  In 
many  cases  the  lord  may  enter  immediately  into  the  lands  without 
the  intervention  of  a  presentment  of  the  forfeiture ;  in  others  a  regular 
presentment  is  previously  requisite,  or  at  least  advisable.  Where  the 
offence  which  is  the  cause  of  forfeiture  is,  in  its  very  nature,  apparent 
and  notorious,  and  such  as  by  common  presumption  the  lord  cannot 
avoid  noticing,  no  presentment  can  be  necessary,  as  a  presentment  is 
only  for  his  instruction. 

**  If  a  person,  therefore,  be  attainted  of  treason  or  felony,  the  lord 
may  seize  without  any  presentment  by  the  homage ;  since  the  com- 
mission of  the  offence  is  ascertained  and  made  of  publicity  by  his 
conviction  in  a  court  of  law.  So  if  the  forfeiture  be  in  consequence 
of  any  act  or  refusal  in  the  presence  of  the  lord,  as  in  open  court,  no 
presentment  can  be  requisite,  as  ihe  end  of  presentment  is  already 
answered.  Thus  if  proclamation  be  made  for  an  heir  to  claim,  and 
no  claim  be  made ;  if  a  copyholder  be  personally  warned  to  do  suit  at 
a  particular  court,  and  he  does  it  not ;  or  if  he  appear  in  court,  and 
openly  and  absolutely  refuse  to  be  sworn  on  the  homage  according 
to  the  custom,  or  the  like,  a  presentment  must  be  evidentiy  nuga- 
tory. 

**  But  when  the  cause  of  forfeiture  is  such  tiiat  by  common  pre- 
sumption the  lord  cannot  have  notice,  a  presentment  should  be  made 
to  apprise  and  inform  him  of  it :  however,  it  does  not  appear  that 
even  in  this  case  it  is  any  ways  of  necessity.  A  presentment  is,  as 
we  have  seen,  only  the  mean  of  information  as  to  the  lord :  if  the 
circumstance  be  already  known  to  him,  any  fiirther  mean  of  instroc- 
tion  must  be  needless.  If  he,  therefore,  is  aware  of  the  event  of 
which  a  forfeiture  would  be  the  consequence,  he  may  avail  himself 
of  it  without  a  presentment.  Still,  however,  it  is  prudent  and  ad- 
visable to  present  such  event  in  open  court,  that  the  matter  may  be 
apparent  to  others,  and  for  the  satis&ction  of  the  remaining  tenants, 
as  well  as  a  sanction  to  the  lord." 

(r)  Ten.  246.  '  (t)  Vol.  1  od  Cop.  346. 
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The  author  would  submit  that  no  presentment  can  be  requisite  in 
anj  caseyin  order  to  enable  the  lord  to  take  advantage  of  a  forfeiture, 
but  that  the  several  acts  which  he  has  enumerated  are  forfeitures  of 
the  copyholder's  interest  ipso  facto ^  entitling  the  lord,  if  he  please,  to 
enter  for  the  offence,  ag  a  determination  of  hie  wilL 

In  East  y.  Harding  (<),  where  the  estate  was  forfeited  by  the  grant 
of  a  lease  not  warranted  by  the  custom,  the  court  ruled  that  the  pre- 
sentment was  not  of  necessity,  and  that  the  lord  might  take  advantage 
of  it  before  the  presentment. 

And  one  of  the  resolutions  of  the  Court  of  B.  R.,  in  Milfax  v. 
Baker  («),  was,  that  if  a  copyholder  commit  a  forfeiture,  the  lord  may 
grant  the  copyhold  estate  to  another  before  any  seizure,  **  for  it  is  a 
determination  of  the  will,  and  the  estate  is  immediately  in  the  lord  as 
in  his  revision." 

Again,  in  Beniton  (or  Benson)  v.  Strode  (x),  it  was  expressly  held, 
that  by  the  attainder  the  copyhold  estate  for  life  was  absolutely  de- 
termined^  and  that  no  presentment  was  necessary,  for  that  the  pre- 
sentment was  only  for  the  instruction  of  the  lord,  and  that  he  might 
enter  before  any  presentment. 

But  where  the  cause  of  forfeiture  is  not  by  any  act  in  court,  so 
that  the  lord  cannot  be  presumed  to  have  notice  of  it,  it  is  certainly 
the  duty  of  the  homage,  if  apprised  of  the  offence,  to  present  it  for 
the  information  and  instruction  of  the  lord. 

And  although  it  should  seem  that  when  the  plaintiff  makes  title  in 
the  lessor  as  lord  of  a  manor,  who  has  right  by  forfeiture  of  a  copy- 
hold, neither  a  presentment  of  the  forfeiture,  nor  a  seizure  by  the  lord, 
need  be  proved  (y);  yet  it  is  essential  to  establish  the  fiu^  of  for- 
feiture by  the  xslearest  possible  evidence  (z). 


Of  the  Persons  who  may  take  advantage  of  Forfeitures. 

If  a  tenant  for  life  commit  a  forfeiture,  the  lord  shall  take  advan- 
tage of  it,  and  not  the  remainder-man  (a),  unless,  indeed,  the  estate 


(0  Cra  Eliz.  499. 

(k)  1  Lev.  26:  and  see  S  Sa]k.  100; 
$  Barn.  &  Adol.  780. 

(X)  T.  Jones,  100;  S.  C.  2  Sho.  150; 
S.  C.  Pollexf.  615 1  S.  C.  Skin.  8,  29. 

(y)  Per  Tracy,  Peters  d.  BishopWinton  ». 
MUls.  Surry,  1707,  Bull  N.  P.  107  ;  Ruon. 
on  Ejectm.  392,  Ballantine's  ed. ;  ante, 
p.  195 ;  and  see  Milfax  v.  Baker,  ubi  sup. ; 
led  vide  Lord  Salisbury's  case,  1  Keb.287 ; 
1  Lev.  63;  12  Yin.  Abr.*105;  and  note, 
that  some  act  is  necessary  on  the  part  of 
the  lord  to  revest  the  estate  in  him ;  Doe 


4-  Eyans,  ante,  pp.  313,  314. 

Mr.  Watkins,  in  his  2nd  ed.  on  Cop. 
(vol.  i.  p.  347,  n.  t),  has  raised  a  question^ 
whether,  if  the  lord  need  not  prove  seizure, 
a  suit  to  set  out  boundaries  may  not  be 
often  dispensed  with  by  bringing  eject- 
ment, and  on  a  writ  of  execution  being 
awarded,  the  sheriff  to  summon  a  jury  to 
ascertain  the  property,  as  on  a  fieri  facias. 

{z)  Hamlen  v  Hamlen,  1  Bulst  190. 

(a)  Margaret  Podger's  case,  9  Go.  107  a ; 
1  Saund.  151 ;  1  Roll.  Abr. 509,  Cop.  (G.) ; 
Head  v.  Tyler,  Holt,  161 ;  S.  C.  12  Mod, 
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of  the  remainder-man  fall  into  possession  on  the  forfeiture  happening, 
as  if  the  limitation  in  a  surrender  be  to  il .  for  life,  and  after  the  death, 
forfeiture f  or  other  determination  of  the  estate  of  il.  to  fi.,  and  A. 
commit  a  forfeiture,  then  the  estate  of  B,  would  take  effect  in  pos- 
session (b) ;  but  the  author  has  already  observed  that  this  can  only 
happen  by  the  lord's  consenting  to  accept  a  surrender  so  framed  as 
to  be  a  dispensation  of  his  right  of  entry  for  a  forfeiture  in  &yor  of 
the  remainder-man. 

And  it  has  been  determined  that  if  the  tenant  for  life  commit  tMitfe, 
the  lord  may  enter,  even  if  there  be  a  grant  in  remainder  expectant 
on  the  death  or  forfeiture  of  such  tenant  for  life  (c). 

The  lord  pro  tempore ^  whether  in  fee,  or  for  life,  or  years  only  (<0f 
may  take  advantage  of  a  forfeiture. 

And  so  may  the  feoffee  of  a  single  copyhold,  notwithstanding  the 
severance  or  even  his  lessee  (e). 

The  legal  estate  not  being  in  the  lord  at  the  time  of  admittance  has 
been  held  not  to  be  an  objection  to  the  lord's  recovering  in  ejectment 
for  a  forfeiture  by  the  widow  holding  by  the  custom  of  fieebench,  as 
neither  the  party  admitted,  nor  any  person  claiming  through  him, 
can  dispute  the  lord's  title  (/). 

But  as  copyholds  are  within  the  Statutes  of  Limitation,  the  lord 
cannot  enter  for  a  forfeiture  after  twenty  years  (g). 

In  case  of  a  forfeiture  in  the  lifetime  of  the  tenant  for  life,  it  has 
been  said  that  the  lord  in  remainder  may  take  advantage  of  it  when 
his  estate  comes  into  possession  (even  if  the  tenant  for  life  had  aliened 
to  another),  as  he  had  an  interest  in  the  manor  at  the  time  of  the 


128;  Keen  v.  Kirby,  2  Mod.  S2 ;  S.  C. 
(Bird^-Kirke),  1  Mod.  199;  S.  C.  (Bird 
^  Kirkby),  Carter,  237;  Smartle  v.  Pen- 
hallow.  2  Lord  Raym.  1000 ;  S.  C.  1  Salk. 
189;  S.  G.  6  Mod.  67;  Curdse  Jf  Cottle, 
2  Leo.  72  ;  1  N.  R.  S22.  S2S,  in  Bromfield 
b{  Crowder,  Gilb.  Ten.  244,  246. 

(ft)  B«niaon  (or  Benson)  ».  Strode,  Skin. 
8,  29;  S.  C.  Pollexf.  619  ;  S.  C.  T.  Jonet, 
189;  S.  C.  2  Sho.  150;  S.  C.  (Strode  v. 
Denniaon),  8  Lev.  94. 

(c)  Doe  d.  Folkea  and  the  Dean  and 
Chapter  of  Exeter  o.  Cleitienta,  2  Mau.  & 
Selw.  68.  In  this  case  the  Court  of  K.  B., 
in  confirming  the  verdict  at  the  trial  be- 
fore Mr.  B.  Graham  at  the  assizes  for  De- 
von, said,  that  waste  was  an  injury  to  the 
lord,  for  which  ejectment  would  lie  at  his 
suit ;  for  if  it  were  otherwise,  the  tenant 
for  life  and  remainder-man,  by  combining 
together,  might  strip  the  inheritance  of  all 
the  timber. 


{d)  Meeres  ^  Ridout,  Godb.  175  :  1  RolL 
Abr.  858,  pi.  18 ;  ib.  509 ;  Cop.  (G.)  pi.  3 ; 
Com.Dig.  Cop.(M.6);  6  Vin.  Cop.  (T.  c) 
pi.  2,  cites  East  f  Harding,  Cro.  Elis.  499, 
(S.  C.  Mo.  892,  S.  C.  Ow.  68,)  and  Rowles 
5f  Mason,  Tr.  10  Jac.,  ubi  sup. ;  1  New 
Abr.  488  (8);  2  D*Anv.  198,  199. 

(«)  East  V,  Qarding,  sup.;  Cra  Car. 
234,  in  Mathews  v.  Whetton;  1  Preem. 
192,  in  Kerby  or  Kirk's  caae.  In  the 
above  case  of  East  4-  Harding,  (tee  Ow. 
63.)  Popham  said,  *<  The  feoffee  or  lessee 
shall  have  advantage  of  all  forfeiture  be- 
longing to  land,  as  in  caae  of  feoffment  and 
the  like,  but  on  the  contrary,  for  not  doing 
of  fealty;"  ante,  p.  9  to  12. 

(/)  Doe  d.  Sir  E.  Nepean  v.  Sudden, 
5  Bam.  &  Aid.  626  ;  1  Dow.  ft  Ry.  24S. 

ig)  Doe  d,  Tarrant  v.  Hellier,  8  T.  R. 
172 ;  Whitton  v.  Peacock,  3  M.  &  Keen, 
325 ;  sup.  66,  and  n.  (ft). 
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forfeiture  (A) :  and  as  the  acts  of  a  tenant  for  life,  whether  he  be  the 
lord  or  copyholder^  ought  not  to  prejudice  the  remainder-man,  this 
would  appear  to  be  reasonable  when  Uie  act  of  forfeiture  destroys  the 
estate,  as  where  a  copyholder  executes  a  feoffinent  with  livery  (t) ; 
yet  the  law  is  otherwise,  the  author  apprehends,  when  the  act  is  not 
a  disherison,  but  a  forfeiture  at  the  election  of  the  lord,  as  in  the  case 
of  waste,  or  of  a  lease  without  licence  (A). 

And  the  rule  that  no  lord  can  take  advantage  of  an  absolute  for- 
feiture but  he  who  is  lord  at  the  time  of  the  forfeiture  incurred,  except 
when  the  act  tends  to  a  disherison,  was  adopted  by  Mr.  J.  BuUer  at 
the  end  of  his  judgment  in  the  above  case  of  Doe  &  Hellier^  and  in 
the  judgment  given  by  the  Court  of  King's  Bench  in  the  case  of  Doe 
&  IVueman(l). 

In  the  latter  case  the  court  decided  that  a  devisee  of  a  manor  has 
a  right  to  the  benefit  of  the  pixxseedings  commenced  by  his  testator, 
laying  the  foundation  of  a  seizure  tfuoueque  on  default  of  the  heir  of  a 
copyholder  coming  in  to  be  admitted ;  which  seems  to  be  a  very  cor- 
rect distinction  between  a  title  of  entry  for  compelling  the  heir  to 
take  admission,  and  a  mere  naked  right  of  entry  for  a  forfeiture,  such 
a  right  clearly  not  having,  formerly,  been  devisable  (m).  And  Mr.  J. 
Bayley,  in  delivering  the  judgment  of  the  court  on  that  point  (w),  said, 
^  If  this  were  the  case  of  a  forfeiture,  we  should  be  of  opinion  that 
the  succeeding  lord  could  not  avail  himself  of  if 

The  same  distinction  between  forfeitures  at  the  election  of  the  lord, 
and  those  which  cause  a  disherison,  would  appear  to  hold  with  respect 
to  the  heir  whose  ancestor  did  not  take  advantage  of  a  forfeiture  hap- 
pening in  his  lifetime  (o)« 


(A)  Co.  Cop.  t.  60,  Tr.  189;  Oilb.  Ten. 

(t)  See  Anon.p  1  Freem.  516,  517.  Pro- 
bably the  same  case  as  Easteourt  v.  Weeks. 
Vide  also  1  Barn.  &  Adol.  744.  As  to  the 
-operatioo  of  a  feoffment,  yide  ante,  p.  509, 
n.(*). 

(k)  Gilb.  Ten.  249;  ib.  N.  177;  East- 
conrt  9.  Weeks,  1  Salk.  186 ;  S.  C.  Lutw. 
799;  Lady  Montague's  case,  Cro.  Jac. 
301 ;  Chamberlain  «.  Drake,  2  Sid.  8,  9; 
Bird  4"  Kirke,  ubi  sup.;  Lex  Cust.  219; 
Doe  4"  Hellier,  ubi  sup. ;  Doe  i(  Trueman, 
infra.  But  see  Comwallis  4*  Hammond, 
Lat.  227;  S.  C.  Palm.  416,  where  a  doubt 
was  expressed  whether  a  succeeding  lord 
might  not  have  an  ejectment  on  a  forfeiture 
for  waste :  and  which  was  noticed  by  Mr. 
J.  Bayley  in  Doe  ^  Trueman.  Vide  ante, 
pp.  510,.  31 1  ;  post,  pp.  334,  335,  as  to  acts 
of  disherison. 


(/)  1  Bam.  &  Adol.  745. 

{m)  By  sect  3  of  1  Vict  c.  26,  righU  of 
entry  for  condition  broken  and  other  rights 
of  entry  were  made  disposable  of  by  will ; 
and  see  ante,  p.  279,  n.  {d). 

(n)  See  this  case  on  another  point,  ante, 
pp.  193,  194. 

(o)  Vide  Cornwallis  Jf  Hammond,  Palm. 
416;  S.  C.  (Cornwallis  if  Horwood),  Lat 
226 ;  Easteourt  v.  Weeks,  sup. ;  2  Vent. 
39 ;  1  Freem.  516 ;  1  Barn.  &  Adol.  746, 
in  Doe  ^  Trueman.  And  see  the  plead- 
ings in  Easteourt  ^  Weeks,  Lex  Man.  App. 
pi.  40.  In  that  case  it  was  agreed  that  if 
one  of  several  coparceners  die  before  entry 
for  a  forfeiture,  by  leasing  without  licence 
or  by  committing  waste,  no  advantage  can 
afterwards  be  taken  of  the  forfeiture.  And 
the  court  there  held  also  that  a  forfeiture 
cannot  be  divided,  and  therefore  if  copar- 
ceners are  not  agreed,  neither  can  enter. 
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If^  however^  the  ancestor  enter  for  the  forfeiture^  the  heir  msj 
maintain  ejectment ;  and  it  should  seem  that  no  acceptance  of  ser- 
vices after  such  entry  would  purge  the  forfeiture  (p).     * 

And  if  the  copyholders  of  a  manor  belonging  to  a  bishopric,  during 
the  yacancj  of  the  see,  commit  a  forfeiture  by  cutting  timber,  as  no 
laches  are  imputable  to  any  one,  the  succeeding  bishop  may  bring  an 
ejectment  (9). 

But  it  appears  that  a  grautee  or  lessee  of  a  manor  cannot  take 
advantage  even  of  an  absolute  forfeiture  happening  prior  to  the  grant 
or  lease,  and  this,  because  a  right  of  entry  or  of  action  could  not, 
formerly,  have  been  transferred  (r). 

Alien  («). — If  an  alien  purchase  copyhold  land  (even  if  the  pur- 
chase be  made  in  the  name  of  a  trustee),  he  shall  not  retain  it;  and  it 
has  been  said  that  the  lord  of  the  manor,  and  not  the  king,  may  t^k» 
advantage  of  the  purchase  (^).  But  as  the.  incapacity  of  an  ali^  to 
hold  lands  within  the  king's  dominions  originated  in  state  policy,  so, 
the  author  apprehends,  the  advantage  to  be  taken  of  any  purchase 
made,  either  of  freehold  or  copyhold  land,  by  a  person  note  b^ng  a 
natural-bom  subject,  is  part  of  the  royal  prerogative,  which  could  not, 
by  the  most  forced  construction,  be  held  to  have  been  transferred  to 
the  lord  of  the  manor  under  any  existing  or  presumed  grant  of  the 
manor  &om  the  crown  (u).    And  should  the  lord  consent  to  admit  an 


(p)  Pascal  V,  Wood,  8  Keb.  641.  Yet, 
according  to  a  distinction  taken  in  that 
case,  if  the  lord  accept  heriot  service  it 
would  be  a  dispensation  with  a  forfeiture, 
but  not  if  he  accept  heriot  custom.  And 
see  Bacon  0.  Thurley,  Toth.  107.  Sed  vide 
Gilb.  Ten.  248. 

(q)  Bull.  N.  P.  107,  cites  Read  ^  Allen, 
as  so  adjudged  by  Comyns,  Oxford  Circuit, 
1730.  The  temporalities  of  a  see,  which 
accrue  during  a  vacancy,  belong  to  the 
king,  and  are  not  within  28  Hen.  8,  c. 
11.  See  1  Burn  £.  L.  226;  Com.  Dig. 
<*  Prerogative,"  2S.  24 ;  F.  N.  B.  169 ;  Sav. 
£2i  1  Bl.  Com.  282,  28S.  So  therefore 
heriots  happening  during  the  vacancy  :  but 
the  author  doubts  whether  there  is  any 
legal  remedy  for  such  a  heriot,  although  it 
should  be  included  in  the  mandate  of  the 
crown  for  the  restoration  of  the  tempora- 
lities, after  the  consecration  of  the  new 
bishop.  Vide  the  case  of  Doe  d.  Burgess 
4-  Harrison  v.  Thompson,  5  Adol.  &  Ell. 
632;  S.  C.  1  Nev.  &  Per.  215,  deciding 
that  an  admission  at  a  court  held  during 


the  vacancy  of  the  see,  before  any  gtant  of 
the  temporalities  to  the  new  bishop,  aod 
before  be  had  been  confirmed,  but  in  his 
name,  was  good;  ante,  pp.  79,  n.  (/>,  190, 
n.  (a). 

(r)  Co.  Cop.  s.  60,  Tr.  189 ;  Peon  v. 
Merivall,  Ow.  63 ;  2  Vent.  89 ;  Corowallis 
4-  Hammond,  ubi  sup. ;  6  Vin.  Cop.  (T.c.) 
pi.  7«  But  see  conu  per  Dyer,  4  Leo.  224, 
ca.  348 :  ante,  tit.  '*  Statutes,"  p.  66,  n.  (/) . 
As  to  the  disposition  of  a  right  of  entiy, 
now  see  ante,  p.  279,  n.  {d), 

{s)  What  is  here  said  about  an  alien, 
must  be  read  subject  to  the  alteration  in 
the  law  by  7  &  8  Vict  c  66 ;  ante,  p.  90, 
n.  (*). 

(0  Per  Harison,  reader  of  Lincola's 
Inn,  1632.  See  Dy.  302  b,  maig. ;  ib.  2  b, 
marg.  But  see  1  Mod.  17;  Aleyn,  14,  li. 
See  also  Dy.  303  a,  pU  46,  marg. ;  Co.  Lit 
2  b,  n.  4 ;  Vin.  Abr.  tit.  •*  Alien/'  (A.  8). 

{%)  Kitch.  f.2,  (citing  Sumf.  10,;  says, 
"If  the  king  grant  a  lordship  to  one  io 
fee,  the  grantee  shall  not  have  his  preroga- 


tive. 


If 
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afien  Tor),  there  does  not  seem  to  be  any  good  reason  for  denying  the 
crown  the  right  of  exercising  this  prerogative,  at  least  so  fiir  as  regards 
the  .profits  of  tbib  estate,  leaving  the  lord  to  get  his  services  firom  the 
ahen,  a  right  which  is  sanctioned  by  the  authority  of  Lord  Coke  (y) ; 
and  which  principle  was  urged  in  Calvin's  ou9e{z)^  namely,  that 
"  when  an  alien  bom  purchaseth  any  lands,  the  king  only  shall  have 
diem,  though  tiiey  be  holden  of  a  subject,  in  which  case  the  subject 
loseth  his  seigniory," 

And  if  the  purchase  be  made  in  the  name  of  a  trustee,  particularly 
if  the  lord  were  not  privy  to  the  trust,  the  king,  the  author  conceives, 
wodd  be  entitled  to  have  the  benefit  of  the  trust,  but  of  that  oii/y, 
aU  the  firuits  of  the  copyhold  tenure  being  continued  to  the  lord  of 
the  manor  fixMn  the  l^al  estate  in  the  trustee(a). 


Of  Lig£KC£S  to  Demise,  &c.,  and  other  Dispensations  of 

Forfeiture. 

A  copyholder,  except  by  special  custom  (i),  cannot  grant  a  lease 
of  his  oopyliold  tenement  beyond  the  term  of  a  year  (c),  without  the 
licence  of  the  ^rd  of  the  manor,  operating  as  a  dispensation  with  the 
forfeiture  which  the  act  would  create ;  but  a  lease  of  copyhold  lands 
for  one  year  only  does  not  require  a  licence  (d) :  the  above  restndnt 


{z)  Ante,  p.  90;  and  tee  n.  (0*  ibid. 
It  would,  however,  be  a  Tery  hard  case, 
that  the  lord  ahoald  loae  the  advantage* 
of  the  finea  lund  servicaa  in  rea pect  of  any 
copyhold  purchased  by  an  alien,  if  the  lord 
admitted  him  in  ignorance  of  the  incapa- 
city. But  thia  would  no  doubt  be  remedied 
io  equity. 

(y)  Co.  Lie  2  b. 

(2)  7  Co.  2£  a.  An  alien  cannot  take 
freeholds  but  to  the  use  of  the  king  on 
office  found ;  nor  can  an  alien  stand  seised 
to  an  use :  1  Leow  47,  ca.  61 ;  4  Lea  tf2,  ca. 
175.  And  see  Hardr.  495,  in  the  Att  Gen. 
V.  Sir  George  Sands ;  S.  C.  3  Ch.  Rep.  86. 

(a)  The  King  4  Holland,  Sty.  20,  40, 
75,84;  S.C.  All.  14.  Vide  also  1  Ro  I. 
Abr.  194,  *' Alien,"  (A.)  8;  Com.  Dig. 
''Alien/'  (C.  2>»  (C.  8);  Sand,  on  Uses 
and  Trusts,  289,  4th  ed.  See,  aa  to  an 
equitable  eacheat,  ante,  tit.  "Trust  Es- 
tates.'* 

(h)  Wilcock'B  case,  2  D'Anv.  195,  pi. 
9 ;  Jaekman  v.  Hoddesdon,  Cro.  Eliz.  851 ; 
Kensey  p.  Richardaon,  ib.  728 ;  Turner  v. 
Hodges.  Hut.  101;  S.  C.  Lit.  Rep.  288; 
S.  C.  Hetl.   128  -^  Mathews  o.  Whetton, 


Cro.  Car.  288 ;  Petty  v.  Evans,  2  Brownl. 
40 ;  Crampom  v.  Freshwater,  Brownl.  188; 
Earl  of  Carliale  v.  Armstrong,  1  Burr.  883. 

(c)  Kitch.  113,  in  his  charge  to  the  ho- 
mage, says,  **  Also  if  any  copyholder  lets 
hii»  copyhold  land  for  longer  time  than  for 
a  year  and  a  day  without  surrender,  unless 
it  be  by  the  custom  that  he  may  let  for 
longer  time,  and  if  he  do,  it  is  a  forfeiture 
and  in<]uirable  ;"  ante,  p.  810. 

Though  a  lease  not  sanctioned  by  the 
custom  may  be  void  as  against  the  lord,  yet 
it  is  not  so  as  against  the  lessee,  who  may 
maintain  ejectment  in  respect  of  his  interest 
under  it.  Such  a  lease  may  also  become 
good  as  against  the  lord,  since  he  may 
waive  the  forfeiture  incurred  by  granting 
It :  but  should  be  die  before  entry  or  seizure, 
the  lord  in  reversion  cannot  take  advantage 
of  the  forfeiture ;  Doe  o.  Bousfield,  6  Ad.  & 
Ell.  (N.  S.)  492. 

(d)  Melwich  jf  Luter,  4  Co.  Lit.  26  a; 
Combe's  caae,  9  Co.  75  b;  Mathews  v. 
^'hetton,  Cro.  Car.  283 ;  Turner  v.  Hodges, 
Hutt.  101  ;  S.  C.  Lit  Rep.  238 ;  S.  C. 
Hed.  126;  Com.  Dig.  Cop.  (K.  8);  Gilb. 
Ten.  \Z%,  n.  91. 
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is  indeed  a  necessary  consequence  of  the  rule^  that  a  copyholder 
cannot  convey  away  his  interest  by  any  common  law  assurance,  nor 
do  any  act  to  the  prejudice  of  the  lord's  freehold,  unless  he  is  con* 
senting  thereto  (e). 

But  by  special  custom  a  copyholder  may  lease  for  three  or  nine 
years,  or  more,  or  from  three  years  to  three  years,  to  the  term  of 
twenty-one  years  (/),  or  for  life  and  forty  years  after  (^),  or  for  any 
other  definite  period  of  time,  without  licence  of  the  lord. 

There  is  a  custom  in  the  manors  of  Stepney  and  Hackney,  in  Mid- 
dlesex, that  the  copyholders  may  grant  leases^  without  licence  from 
the  lord,  for  any  term  not  exceeding  thirty-one  years  and  firar  months^ 
in  possession,  so  that  such  leases  be  presented  to  the  homage,  and 
entered  on  the  rolls  at  the  first  or  second  general  court  next  after  the 
making  thereof. 

In  the  case  of  Porphyry  v.  Legingham  (A),  where  the  court  sanc- 
tioned a  custom  for  the  tenants  living  at  a  remote  distance  to  be 
excused  suit  of  court  for  twelve  months,  on  tendering  or  paying  eight- 
pence  to  the  lord  and  one  penny  to  the  steward,  Moreton  said,  that 
in  the  case  of  Chrove  &  Bridges^  a  custom  that  on  payment  of  ten 
years*  rent  the  lord  should  license  to  let  for  ninety-nine  years,  and 
if  he  refused,  the  tenant  might  do  it  without  licence,  was  adjudged 
good;  and  the  report  of  Porphyry  k  legingham  concludes  thus:  — 
**  Jones  said  the  intent  of  this  suit  was  only  to  destroy  a  custom  in 
that  manor,  that  copyholders  in  fee  may  alien  for  1,000  years  without 
licence ;  but  the  court  held  this  custom  also  reasonable"  (t). 

But  customs  of  the  above  nature  must  be  proved  by  very  satia- 
factory  evidence  (A). 

The  terms  upon  which  the  lord's  licence  for  a  copyholder  to  demise 
is  to  be  obtained,  must  depend  upon  the  custom  of  each  particular 
manor,  in  like  manner  as  the  fine  on  admittance ;  but  the  licence  is 
usually  given  either  in  or  out  of  court,  as  a  matter  of  course,  on  pay- 
ment of  a  certain  fixed  sum  for  each  house  or  acre  of  land  for  each 
year  of  the  term  of  the  proposed  lease  (/). 

The. fine  for  a  licence  to  pull  down  a  house  or  other  building,  or 
for  any  act  considered  as  a  deterioration  of  the  estate,  is  of  course 
dependent  on  the  circumstances  of  each  particular  case,  and  therefore 

(«)  Whether  parceners  of  copyhoM  can  torn  make  a  lease  for  life  by  licence  of  the 

make  partition  without  the  lord's  licence,  lord ;  Godb.  171f  ea.  2S6*    And  a  cnston 

see  ante,  p.  70,  n.  (9).  that  a  lessee  for  life  may  make  a  lease  Ibr 

(/)  Kitch.  201.  the  life  of  another  is  void ;  Mo.  8,  pL  27 ; 

(g)  Mo.   8,   pi.  27;     Com.   Dig.   Cop.  Com.  Dig.  Cop.  (K.  8). 

(K.  8).  (k)  Kensey  v.  Richardson,    Cro.  EUs. 

(A)  2  Keb.  844     And  see  S.  C.  cited  728;  Wells  v.  Partridge,  ib.  469. 

Gilb.  Ten.  2S>4.  (/)  Kitcb.  166,  242. 

(i)  A  tenant  at  will  cannot  by  any  cub-  • 
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the  subject  of  convention  between  the  lord  and  tenant  (m),  equally  as 
in  the  case  of  a  licence  to  demise  where  it  could  not  be  compelled  by 
the  custom  of  the  manor. 

In  a  case  where  it  was  not  shown  with  suiBcient  clearness  that  a 
fixed  fine  was  payable  to  the  lord  by  the  custom  of  the  manor  for  a 
licence  for  digging  brick  earth  on  copyhold  land,  the  Court  of 
Queen's  Bench  refused  a  mandamus  "  which  would  have  compelled 
the  lord  to  licence  an  act  amounting  to  waste"  (n). 

It  fi^^uently  happens  that  the  licence  to  demise  is  applied  for  and 
acted  upon  without  a  due  consideration  of  the  extent  of  the  lord's 
interest  in  the  manor,  for  it  is  quite  clear  that  the  lord  cannot  grant 
a  licence  or  dispensation  for  a  longer  term  in  the  tenancy  than  he  has 
in  the  seigniory  (o),  unless  under  a  power  springing  fi*om  the  fee. 

This  circumstance  renders  it  expedient  that  in  all  settlements  of 
manors  of  which  copyholds  are  holden,  but  more  particularly  when 
the  property  has  been  usually  let  on  long  leases,  or  is  likely  to  become 
improveable  by  buildings  or  otherwise,  a  power  should  be  inserted, 
authorizing  the  person  in  possession  of  the  manor  for  the  time  being 
(however  limited  his  interest)  to  grant  licences  to  demise  for  such 
period  of  time  and  under  such  restrictions  as  circumstances  may 
seem  to  require,  taking  the  usual  fines  and  conforming  in  all  respects 
to  the  custom  of  the  manor. 

A  steward  cannot  grant  a  licence  to  demise  viriute  officii,  as  a 
licence  is  a  voluntary  and  not  a  mere  ministerial  act ;  but  the  author 
apprehends  that  under  a  special  authority  the  steward  may  grant 
Kcences  to  alien  by  deed,  either  in  fuU  court  or  out  of  court  (p) ;  and 
that  by  particular  custom,  even  without  an  express  authority,  a  licence 
granted  by  him  in  court  will  be  good  (9). 

It  would  seem  that  the  lord's  signing  the  court  book,  or  receiving 
the  fine^  or  the  like  act,  would  be  a  confirmation  of  the  licence  of 
the  steward  (r) ;  and  that  the  lord's  licence  may  be  presumed  £rom 
an  act  of  the  copyholder  coming  under  the  continual  view  of  the 
steward  («)• 


(m)  When  the  ciutom  has  settled  the 
fine  for  licences  of  this  naturei  it  would 
leem  that  the  lord  may  be  compelled  in 
equity  to  grant  a  licence ;  Ballard  v.  Agard, 
cited  Toth.  107,  108;  6  V in.  Cop.  (Y.  e.) 
pi.  3  i  but  not  otherwise,  see  1  Cas.  &  Op. 
177;  Pre.  Ch.  572,  in  Sir  H.  Peachy  v. 
poke  of  Somerset  Vide  also  tlie  case  of 
Reg.  9.  Hale,  infri. 

An  agreement  to  grant  a  licence,  for 
yrbich  a  consideration  b  paid,  will  of  course 
be  enforced  in  equity;  Uungerford  v, 
Austen,  Net  C.  R.  49. 


(n)  Reg.  V.  Hale,  1  Perr.  &  Dav.  298 ; 
post,  tit.  **  Mandamus." 

(o). Petty  0.  Evans,  2  Brewnl.  40;  8.  C. 
(Pettis  f  Debbans),  6  Yin.  Cop.  (I.  d.); 
1  Roll.  Abr.511  (K.);  Glib.  Ten.  208, 299; 
Munifas  e.  Baker,  1  Keb.  25. 

(p)  Ante,  p.  95 ;  and  see  5  Bam.  &  Adol. 
418,  486,  in  Doe  ^  Whitaker. 

{q)  Kitch.  166;  Scroggs,  87. 

(r)  Co.  Cop.  s.  44,  Tr.  101, 102  ;  Kitch. 
166;  2Watk.onCop.  117. 

(«)  Doe  ^  Wilson,  11  East,  56. 
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When  a  licence  or  dispensation  is  obtained  for  creating  a  common 
law  interest,  or  other  act  operating  to  the  lord's  prejudice,  the  terms 
of  such  licence  or  dispensation  must  be  strictly  pursued :  so  in  Jadt- 
8on  Y.  Neali^t)  it  was  held,  that  a  licence  to  let  for  twenty-one  years 
from  Michaelmas  would  not  authorize  a  demise  for  that  term  fix>m 
the  Christmas  following. 

But  under  a  licence  to  lease  for  any  term  not  exceeding  twenty- 
one  years,  and  supposing  a  lease  to  be  granted  for  seven  years,  the 
author  apprehends  that  the  copyholder  might  grant  another  lease  for 
fourteen  years. 

Suppose  a  licence  to  have  been  acted  upon  to  the  full  extent  of  it, 
a  second  lease  under  it,  upon  the  surrender  of  the  first,  would  pro- 
bably be  deemed  a  forfeiture  («).  But  if  a  copyholder  have  a  licence 
to  lease  for  twenty-one  years  from  Michaelmas,  and  he  make  a  lease 
accordingly,  and  aflerwards  and  before  Michaelmas  he  make  another 
lease  for  the  same  term,  also  to  commence  at  Michaelmas,  then^  as 
the  second  lease  would  be  void  in  point  of  interest,  the  author  oon- 
ceives  that  it  would  not  operate  as  a  forfeiture  (x). 

A  demise  for  a  less  term  or  interest  than  is  authorized  by  the  licence 
will  be  good ;  therefore,  under  a  licence  to  demise  for  five  years,  a 
copyholder  of  inheritance,  or  for  his  own  life,  may  lease  for  three 
years,  or  for  the  five  years,  determinable  with  his  life  (y)« 

And  in  Hall  v.  Arrowsmith  (z),  under  a  licence  to  a  copyholder 
for  life  to  let  for  three  years  if  he  so  long  lived,  a  lease  for  three  yean 
without  any  limitation  was  held  good  as  a  lease  for  three  years  deter- 
minable with  the  life  of  the  copyholder :  but  it  was  said  that  if  the 
copyholder  had  had  an  estate  in  fee,  the  lease  would  have  been  a  for- 
feiture, because  then  he  would  have  done  more  than  he  was  licensed 
to  do. 

And  in  this  case  the  court  agreed  that  such  a  licence  could  not  be 
made  to  be  void  by  a  condition  subseqventy  but  that  there  might  be  a 
condition  precedent  (a),  because  then  it  was  no  licence  until  the  con- 
dition pe^ormed. 

A  lease  for  years  to  commence  in  futvroy  even  by  parol,  and 
although  the  lessee  should  not  have  entered,  was  a  forfeiture,  for  it 
was  a  good  lease  between  the  parties  (6) ;  and  probably,  therefore,  a 

(«)  Cro.  Eliz.  394.  o.  Arrowsmith),  Cro.  £liz.  462 ;  S.  C  0«. 

(tt)  6  Vin.  Cop.  (H.  c),  pi.  I  and  2.  78 ;  and  see  a  similar  determination   in 

(x)  Mo.  184,  ca.  829.    But  in  this  case  Worledge   v.    Benbury,  sup. ;    vide   also 

Anderson    thought  that  such  concurrent  Holland  v.  Fisher,  Orl.  Bridg.  206;  aniSt 

lease  would  be  a  forfeiture ;  two  just  cont ;  p.  81 1 . 

and  see  Gilb.  Ten.  284.  (a)  Ante,  p.  811. 

(y)  Worledge  s.  Benbury,  Cro.  Jac.  486,  (ft)  Roil.  Abr.  506 ;  Mo.  892 ;  Gilh.  Ten. 

487.  284 ;  ante,  p.  810 ;  post,  p.  888. 

i^%)  Poph.  106;   S.  C.  (called  Haddon 
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lease  granted  bj  a  copyholder  in  fee,  for  a  longer  term  than  was 
warranted  by  the  licence,  would  be  deemed  an  immediate  forfeiture. 

The  3rd  section  of  8  &  9  Vict.  c.  106  enacted,  that  a  lease  required 
by  law  to  be  in  writing  of  any  tenements  or  hereditaments,  made 
after  the  Ist  day  of  October,  1845,  should  be  void  at  law  unless  made 
by  deed. 

As  a  licence  to  demise  operates  only  as  a  personal  dispensation  on 
the  part  of  the  lord,  and  gives  no  property  (c),  it  follows  that  a  lease 
by  tenant  in  tail,  with  licence  of  the  lord,  will  not  bind  the  issue  in 
tail(rf). 

The  author  apprehends  that  a  licence  to  a  copyholder  runs  with 
the  land,  and  that  under  a  licence  to  il.  to  demise,  leases  executed 
by  the  heir  or  devisee  of  A.^  on  the  footing  of  the  licence,  would  be 
good  and  not  work  a  forfeiture  (e). 

Although  the  lord  can  seize  as  for  a  forfeiture,  if  the  tenant  should 
let  the  houses  fall  or  go  to  decay,  yet  it  would  seem  that  a  copy- 
holder, even  if  he  be  a  mortgagee  only,  may  without  a  licence  pull 
down  houses  that  are  in  a  ruinous  state  and  build  others  (/)• 

A  lease  with  licence,  it  must  be  recollected,  is  a  common  law  and 
not  a  copyhold  interest,  and  may  be  assigned  without  any  further 
licence  of  the  lord  (^).  And  it  is  with  reference  to  the  common  law 
character  of  a  lease  of  copyholds  that  the  practice  has  prevailed  of 
registering  building  leases  of  copyhold  lands,  and  assignments  thereof, 
under  the  Act  of  7  Anne,  c.  20(A). 

A  lease  of  copyholds  with  licence  is  extendible  at  law  (t),  and 
will  be  good,  the  author  apprehends,  even  against  the  lord  claiming 
by  escheat,  or  by  an  act  of  forfeiture,  if  the  licence  were  granted  by 
him,  or  by  a  former  lord  seised  in  fee  simple  of  the  manor  (A) ;  but 


(e)  Glib.  Ten.  298,  299. 

{d)  Kiceh.  p.  166,  fays,  **  Bat  if  the 
tenant  in  tail  of  copyhold  let  for  forty 
yean  by  the  lord's  licence,  and  after  the 
Icspe  make  his  forfeiture  of  his  copyhold, 
and  the  lord  seizes  it  and  granta  that  over 
again  by  copy  to  the  tenant  in  tail  and  hia 
heirs,  or  to  /.  5.  and  his  heirs,  it  seems 
there  the  issae  of  the  lessor,  nor  /.  S.  nor 
the  lord,  cannot  enter  and  defeat  this 
lesse."  Kitch.  adds,  <*The  same  law  is  if 
s  copyholder  of  an  estate  tail  lets  for  forty 
years  by  the  lord's  licence,  and  dies,  and 
his  issue  surrender  to  J,S.  and  his  hehrs, 
this  issne  nor  /.  S.  cannot  enter  and  defeat 
this  lease." 

Where  a  copyhold  tenant  granted  a  lease 
with  the  lord's  licence,  and  afterwards  com- 
mitted a  forfeiture,  the  lease  was  held  to  be 
good  and  capable  of  being  set  up  by  a  de- 


fendant admitted  to  defend  as  landlord 
under  sect.  178  of  the  Common  Law  Pro- 
cedure Act,  1852,  though  he  ahowed  no 
title  beyond  possession  by  the  receipt  of 
rents ;  Clarke  v.  Arden,  1  Jur.  (N. S.)  710 ; 
16  C.  B.  227. 

(e)  Whitton  v.  Peacock,  8  Myl.  &  Keen, 
825. 

(/)  Hardy  a.  Reevea,  4  Ves.  480. 

(g)  Co.  Cop.  s.  51,  Tr.  119,  120;  8  Leo. 
69,  ca.  106;  Johnaon  v.  Smart,  1  Roll.  Abr. 
508,  pi.  14;  2  D'Anv.  105;  1  Watk.  on 
Cop.  801. 

(A)  Rigge  Reg.  pp.  87,  88. 

(t)  GUb.  Ten.  N.  148,  149 ;  see  contra, 
Pictoe*t  «Me,  1  Boll.  Abr.  888  (M),  pi.  8 ; 
Lex  Cust.  19 1  Popb.  1S8,  argo. 

{k)  Swinnerton  ».  Miller,  Hob.  177 ; 
Kitch.  166;  Tomer  v.  Hodges,  Uutt.  102; 
S.  C.  Lit.  Rep.  238  ;  6.  C.  Hetl.  126 ;  Gilb. 
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such  a  lease  would  not  be  good  against  the  lord  entitled  in  lemainder 
or  reversion  (Z). 

Forfeitures  may  also  be  dispensed  with  or  waived  in  various  ways^ 
after  the  lord's  title  of  entry  or  seizure  has  accrued  (m);  as,  for  in- 
stance, by  the  re-admission  of  the.  copyholder  who  committed  the 
forfeiture  (n),  or  by  the  admittance  of  his  heir  (o) ;  or  even^  as  it 
should  seem,  by  the  presentment  of  the  death  of  him  who  committed 
the  offence,  such  presentment  being  an  acknowledgment  of  him  aa  a 
tenant  (p) ;  or  by  the  amercement  of  him  for  non-appearance  (q) ;  or 
by  the  acceptance  of  a  surrender  firom  him  (r) ;  or  of  rent  or  services, 
or  by  distraining  for  either  (9). 

And  an  act  by  a  lord  pro  tempore^  which  amounts  to  a  dispensation, 
will  bind  those  entitled  to  the  manor  in  remainder  or  reversion,  but 
not  so  as  to  give  effect  to  a  grant  of  a  common  law  interest  (i). 

But  a  lord  by  wrong,  as  by  disseisin,  cannot  dispense  with  a  for- 
feiture to  bind  the  rightful  lord  (ti). 

And  it  is  essential  that  the  forfeiture  should  be  known  to  the  lord, 
otherwise  the  admittance,  acceptance  of  rent,  or  like  aot,  will  not 
operate  as  a  dispensation  {x) ;  but  the  lord  shall  be  presimied  to  have 
notice  of  &ilure  of  suit  of  coiurt,  non-payment  of  rent,  &c.  (y). 


Ten.  299 ;  ib.  N.  158 ;  Poph.  188.  It  may 
be  doubtful  in  such  a  cafe  whether  the 
lenee  would  not  be  discharged  firom  the 
payment  of  any  rent. 

(/)  Ante,  p.  881. 

(m)  In  Penn  v.  Merivall,  Ow.  %Z,  it  was 
held  that  a  grant  of  the  freehold  before 
entry  for  a  forfeiture  by  leasing  without 
licence,  was  an  affirmance  of  the  lease; 
sed  qu.  ? 

(n)  Page  9.  Smith,  Holt,  161 ;  Milfax 
V,  Baker,  1  Lev.  26 ;  Clerk  v.  Wentworth, 
Toth.  107 ;  Doe  if  HelHer.  8  T.  R.  172. 

(p)  Munifas  v.  Baker,  1  keb.  26;  but 

see  Smith  9.  ,   80  Eliz.,  cited  Toth. 

107  ;  6  Vin.  Cop.  (A.  d.).  pi.  8. 

ip)  See  Doe  f  Hellier,  8  T.  R.  171, 
where  Lord  Kenyon  expressed  his  opinion 
that  not  only  admission  of  the  copyholder 
or  his  heir,  but  any  act  of  recognition  on 
the  part  of  the  lord  would  preclude  him 
from  taking  advantage  of  a  forfeiture. 

(f )  1  Freem.  517  ;  Sir  John  Branncfae's 
case,  1  Leo.  104;  it  was  there  held  to  be 
a  dispensation,  although  the  amercement 
should  not  be  estreated  or  levied. 

(r)  1  Freem.  517;  Kitch.  p.  177,  says» 
"  If  copyholder  lets  by  indenture,  which 
is  forfeiture,  and  after  surrenders  to  the 
use  of  /.  £.,  and  he  is  admitted  in,  the  lord 
after  shall  not  take  advantage  of  forfeiture." 


(«)  Eastcourt  v.  Weeks,  1  Balk.  186 ;  I 
Freem.  517  ;  Garrard  v.  Lister,  1  Keb.  1»; 
Hamlen  v.  Hamlen,  1  Bulst  189;  Bftcon. 
V.  Thurley,  Toth.  107 :  Gilb.  Ten.  247, 
248,  884,  835  ;  Co.  Cop.  s.  61,  T^.  140  ;  6 
Vin.  Cop.  (A.  d.) ;  but  see  Godb.  47,  cm. 
58.  See  also  ante,  p.  828,  n.  (p),  as  to  the 
supposed  distinction  in  the  effect  of  the 
lord's  acceptance  of  heriot  service  and  of 
heriot  custom,  after  an  act  of  forfeiture^ 

Acceptance  of  rent  is  of  an  ambiguous 
nature  ;  Doe  4*  Hellier,  8  T.  R.  171,  ante, 
p. 211. 

(/)  Milfax  V.  Baker,  1  Lev.  26 ;  S.  C. 
(Munifos  V.  Baker),  1  Keb.  26 ;  and  see 
Holt,  161  ;  8  8alk.  100;  ante,  p.  811. 

(«)  Milfax  V.  Baker,  sup. 

(z)  Mathews  «.  Whetton,  Cro.  Car.  9M : 
Mantle  9.  Wellington,  or  Mantell  ^  Werk- 
ington,  Cro.  Jac.  166;  1  Roll.  Abr.  47J 
(C);  Co.  Cop.  s.  61,  Tr.  140;  Gilb.  Ten. 
247 ;  ib.  N.  178;  and  see  2  D-Anv.  207; 
1  New  Abr.  489;  6  Vin.  Cop.  (A.  d.),  pL 
14;  Com.  Dig.  Cop.  (M.  8).  But  see 
Wheeler's  case,  4  Leo.  240,  where  the 
widow  entitled  to  freebench  during  chaste 
viduity,  was  admitted  by  the  lord  after  in* 
OQDtinency,  but  of  which  he  had  no  notice, 
and  the  lord  was  held  to  be  bound  by  the 
admittance. 

(y)  Lord  Cornwallis's  case,  2  Vent.  89. 
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A  lease  for  a  term  of  years  without  licence,  and  all  such  other  acta 
as  do  not  tend  to  the  total  destruction  of  the  copyhold  interest^  such, 
for  instance^  as  waste,  subtraction  of  snit,  Ilc,  may  clearly  be  dis- 
pensed with  by  the  lord  pro  tempore,  however  limited  his  estate  (z) ; 
bat  an  act  which  tends  to  the  total  annihilation  of  the  copyhold  in- 
terest, as  a  feoffinent  with  liy^(a),  appears  to  preclude  any  subse- 
quent affirmance  of  such  interest,  exc^t  under  a  new  substantiye 
grant  (ft). 

It  has  been  doubted  whether  an  attainder  of  treason  or  felony  is 
not  also  such  a  destruction  of  the  copyhold  interest  as  to  preclude 
an  act  of  dispensation  (c) ;  and  the  case  of  Benuon  v.  Strode  (d)  is 
relied  upon  as  an  authority  for  this  conclusion,  where  it  is  said  that 
**  fay  the  attainder  the  copyhold  estate  for  life  is  absolutely  determined, 
80  that  after  the  person  attainted  is  no  copyholder,  and  cannot  be  of 
a  homage,  or  take  a  surrender  out  of  court."  But  as  the  crimes  of 
treason  and  felony  go  to  the  incapacity  only  of  the  person,  the  author 
most  suppose  that  a  forfeiture  by  the  commission  of  either  offence  is 
as  open  to  the  dispensation  of  the  lord,  as  any  other  act  inconsistent 
with  the  nature  of  a  copyholder's  interest  under  the  original  grant  of 
the  estate ;  for  we  have  seen  that  until  the  lord  seizes,  or  does  some 
aet  to  revest  the  estate  in  him,  the  copyhold  interest,  even  upon  an 
attainder,  is  not  divested  (e).  This  principle  is  consistent  with  the 
role  of  law,  that  if  a  person  seised  of  freehold  lands  be  attainted,  he 
shall  be  tenant  in  law  to  every  precipe  until  office  is  found  for  the 

Wng(/). 
We  have  already  seen  that  ihere  is  no  relief  in  equity  against  an 

act  of  forfeiture  which  tends  to  the  disherison  of  the  lord  (g) ;  but 
when  the  forfeiture  is  not  wilful,  as  in  the  case  of  permissive  waste  (A), 
or  waste  by  a  stranger  {%),  and  where  a  compensation  can  be  made  to 
the  lord,  as  on  non-payment  of  fines  or  rents  (A),  or  where  there  is  a 
reasonable  excuse  (/),  a  court  of  equity  will  relieve  against  the  for- 
feiture. 


(s)  Sup.  n.  (0 ;  ante,  pp.  810,  811,  826. 
(a)  As  to  the  operation  of  a  feoffment, 
▼ide  o.  (6),  p.  809,  sup. 
(6)  Co.  Cop.  8. 61,  Tr.  140. 

(c)  1  Watk.  on  Cop.  851. 

(d)  T.  Jones,  190  i  and  see  the  report  of 
S.aui2Sho.l52. 

(e)  Doe  ^  Evans,  6  Bam.  &  Cres.  587 ; 
S.  C.  8  Dow.  &  Ry.  399 ;  ante,  p.  818. 

(/)  5  Bam.  &  Cres.  587,  588,  n.  (c) ; 
Plowd.  486 ;  but  see  8  Co.  10  b. 

{g)  Ante,  pp.  809,810. 

(k)  Thomas  v.  Porter  &  Bishop  of  Wor- 
cester»  1  Ch.  Ca.  95 ;  2  Freem.  137  ;  Com- 
min  V.  Kinsmell,  cited  Toth.  108,  and  6  Vin. 


Cop.  (E.  d.),  pi.  8  ;  Pre.  Ch.574,  in  Sir  H. 
Peachy  v.  Duke  of  Somerset. 

(f)  Ante,p.  821,n.  (0* 

(h)  1  Stra.  449,  458,  in  Sir  H.  Peachy  v. 
Duke  of  Somerset ;  Marsh  ».  Fuller,  6  Yin. 
Cop.  (D.  c),  pi.  9 ;  Whistler  v.  Cage,  ib. ; 
Lucas  9,  Pinnington,  1  Nel.  C.  R.  7.  But 
the  doctrine  of  compensation  is  not  ex- 
tended to  acts  of  voluntary  waste,  except 
under  particular  circumstances.  See  ante, 
pp.  820,  821 ;  1  Eq.  Ca.  Abr.  121,  post,  tit 
**  Aid  of  CourU  of  Equity." 

(/)  Cox  V.  Higford,  1  Eq.  Ca.  Abr.  121, 
122,  pi.  20 ;  S.  C.  2  Vern.  664  ;  Cudmore 
V,  Raven,  or  Edmore  v.  Craven,  cited  2 
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In  the  case  of  Jesus  College  v.  Blooms  (m)  Lord  Hardwicke,  C, 
said,  ^^  The  more  probable  reason  for  decreeing  an  account  in  that 
case  {Bishop  of  Winchester  v.  Knight,  1  P.  W.  406)  seems  to  be, 
because  it  was  the  case  of  mines ;  and  the  court  always  distrngaishes 
between  digging  of  mines  and  cutting  of  timber,  because  the  digging 
of  mines  is  a  sort  of  trade ;  and  there  are  many  cases  where  this 
court  will  relieve  and  decree  an  account  of  ore  taken,  when  in  any 
other  tort  or  wrong  done  it  has  refiised  relief." 

In  the  case  of  TTiomas  v.  Porter  &  The  Bishop  of  Worcester  (a), 
which  was  a  bill  in  chancery  to  be  relieyed  against  a  forfeiture  for 
felling  trees,  the  court  directed  an  issue  to  try  whether  the  primary 
intention  in  felling  the  timber  was  to  do  waste,  or  (as  the  order  was 
drawn  up)  whether  the  supposed  waste  was  wilful  or  not.  Upon  two 
seyeral  trials  it  was  found  for  the  plaintiff,  and  the  decree  was  that 
the  plaintiff  should  be  relieyed,  and  the  defendant  deliver  posseflflioD 
and  account  for  the  mesne  profits. 

In  another  case(o),  where  a  forfeiture  had  been  committed  by  cut- 
ting down  timber  on  one  copyhold  to  repair  the  tenements  on  another, 
the  Court  of  Chancery  relieved  against  the  forfeiture,  on  payment  of 
all  the  costs  both  at  law  and  in  equity. 

And  there  can  be  no  doubt  that  a  forfeiture  by  neglect  of  repantioa 
of  a  copyhold  tenement,  will  be  purged  by  the  repairs  being  done  be* 
fore  the  entry  of  the  lord  (/?). 

Vern.  664,  where  relief  wai  afforded  in  the  (o)  Nash  v.  Earl  of  Derby,  2  Veni.  6S7s 

case  of  a  Quaker's  refusal  to  do  suit  and  Pre.  Ch.  574;  1  Stra.  460 ;  2  Eq.  Ca.  Abr. 

service;  cited  also  in  Pre.  Ch.  574;  1  Stra.  121 ;  and  see  Rowland  v.  Dean  of  Exoo, 

449,  460 1   and  see  6  Vin.  Cop.  (D.  c.),  cited  1  Stra.  460;  Morley  v.  Barl  of  Derby, 

pi.  9.  cited  2  Vern.  666  ;  4  Ves.  706. 

(m)  Amb.  56,  ante,  p.  806.  (p)  Gilb.  Ten.  249 ;  Mo.  893,  in  Bast  t. 

(n)  Sup.  n.  (A);  and  see  Doe  d,  Foley  Harding. 
V.  Wilson,  11  East,  66. 
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CHAPTER  XIV. 
Of  the  Action  of  Ejectment  (a). 

It  has  long  been  established  that  a  copyholder  may  try  his  title  in 
an  action  of  ejectment  in  the  courts  of  common  law  brought  within 
the  period  prescribed  by  the  Statute  of  Limitations,  21  Jac.  I* 
cl6(6X 

In  the  case  of  Melwich  &  Luter  (c)  the  first  point  resolved  was  that 
the  lessee  of  a  copyhold  for  one  year  might  maintain  ejectment,  inas- 
much  as  his  term  18  warranted  by  law,  and  that  it  is  a  speedy  course 
to  recover  the  possession  of  land  against  a  stranger. 

But  as  a  copyholder  cannot  demise  beyond  the  term  of  a  year 
without  the  licence  of  the  lord,  unless  indeed  by  special  custom,  it 
has  been  doubted  whether  the  lessee /or  years  of  a  copyholder  could 


(a)  The  Common  Law  Procedure  Act, 
1852,  containa  aeveral  enactment!  with  re- 
ipect  to  the  action  of  ejectment,  commenc- 
ing with  sect  168,  and  terminating  with 
ftct.  221,  the  fiction  on  which  the  action 
waa  previously  founded  being  got  rid  of, 
and  a  writ  being  substituted  for  the  decla- 
ration in  the  proceeding  by  ejectment 
which  prevailed  before  the  commencement 
of  the  act  in  October,  1852.  With  respect 
to  some  passages  in  this  chapter,  regard 
SBost  be  had  to  the  mode  of  procedure  sup- 
plic«I  by  the  above  act 

(b)  Viz.,  twenty  years,  or  a  period  of 
ten  years  from  the  cesser  of  the  disabilities 
mentioned  in  the  act,  and  assuming  that 
the  right  of  entry  bad  not  been  barred  by 
descent. 

N.B.  The  period  of  twenty  yeara  is  alao 
adopted  in  the  Statute  of  Limitation,  8  & 
4  Will.  4,  c.  27,  a.  2 ;  and  by  the  16th  sec- 
tion, perKma  under  the  disability  of  infancy, 
coverture^  lunacy  or  absence  beyond  seas, 
and  their  representatives,  are  allowed  ten 
years  from  the  termination  of  Buch  disabi- 
lity or  their  death ;  ante,  p.  249,  n.  («). 

Note  also,  that  by  the  39th  section  of  8 
h  4  Will.  4,  c.  27,  no  dueent,  diseoniinu- 
ante  or  warranty^  will  bar  a  right  of  entry 
fin*  the  recovery  of  any  land  ;  ante,  p.  39, 

8. 


n.  (a). 

But  it  has  been  decided  that  an  eject- 
ment must  be  brought  within  twenty  yeara 
after  the  right  of  entry  accrued,  whatever 
be  the  nature  of  the  defendant's  possession, 
the  doctrine  of  non-adverse  possession 
having  been  done  away  with  by  the  2nd 
and  3rd  sections  of  the  above  recent  Statute 
of  Limitation,  except  in  cases  falling  within 
the  five  years'  clauae  (section  15),  Nepean, 
Bart.  e.  Doe  d.  Knight,  Ex.  Ch.Tr.  Term, 
7  Will.  4,  2  Mee.  &  Wels.  894,  which  case 
also  shows  that,  although  the  law  presumes 
the  death  of  a  party  who  has  been  absent 
seven  years  without  having  been  heard  of 
(see  19  Car.  2,  a  6),  yet  there  is  no  legal 
presumption  as  to  the  time  of  his  death. 

The  operation  of  8  &  4  Will.  4,  c.  27>  as 
between  lord  and  tenant,  waa  exemplified 
by  the  case  of  Hodgson  e.  Hooper,  6  Jur. 
(N.S.)911;  9  Ellis  &  El.  150. 

(c)  4  Co.  26  a;  S.C.  Cro.  Eliz.  102;  and 
see  Co.  Cop.  s.  51,  Tr.  119 ;  Cole  v.  Wall  8c 
Bumell,  Cro.  Eliz.  224  ;  S.  C.  (Cole  v. 
Wallea),  1  Leo.  828;  Spark's  caae,  Cro. 
Eliz.  676;  S.  C.  (called  Sprake'a  caae). 
Mo.  569 ;  Frosel  v.  Welsh,  Cro.  Jac.  408; 
Anon.,  Godb.  268*;  Gilb.  Ten.  213;  sed 
vide  Stephens  v.  Eliot,  Cro.  Eliz.  483; 
Laughter  v.  Humphrey,  ib.  524. 
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recover  in  ejectment^  without  alleging  a  custom^  or  showing  a 
licence  (d). 

The  objection  has  arisen  out  of  the  settled  rules  that  ihe  plaintiflr 
in  ejectment  must  recover  by  the  strength  of  his  own  title,  not  by  the 
weakness  of  his  adversary's  (e),  and  that  it  will  be  sufficient  for  the 
defendant  in  ejectment  to  prove  a  title  out  of  the  lessor  of  the  plain- 
tiff, though  he  have  no  tide  himself  (/);  and,  consequently,  if  it 
appear  by  the  plaintiff's  own  showing  that  the  lord  is  entitled  to 
enter  for  a  forfeiture,  how,  it  is  asked,  can  the  declaration  be  sup- 
ported? 

There  are  certainly  good  grounds  for  the  supposition  that  it  can- 
not (^),  but  the  author  submits  that  it  is  quite  clear  that  a  copyhold 
may  be  recovered  under  a  declaration  upon  a  lease  for  years,  without 
showing  a  licence  or  alleging  a  custom,  and  this,  not  only  fii>m  the 
common  rule  that  the  defendant  shall  confess  lease,  entry  and  ouster 
(making  the  execution  of  a  lease  unnecessary),  and  by  which  any 
question  as  to  forfeiture  is  avoided ;  but  that,  as  between  the  copy- 
holder and  a  stranger,  the  court  would  presume  there  had  been  a  dis- 
pensation of  the  forfeiture,  unless  the  lord  had  actually  entered. 

And  in  DowninghanCs  caseiJC)  it  was  expressly  resolved  by  the 
Court  of  B.  K.,  that  if  a  copyholder  make  a  lease  for  years  which  is 
not  according  to  the  custom  of  the  manor,  yet  the  lease  is  good  so 
that  the  lessee  may  maintain  an  ejectment,  for  that  it  had  been  several 
times  adjudged  in  that  court,  that  between  the  lessor  and  lessee,  and 
all  others  except  the  lord  of  the  manor,  such  a  lease  was  good. 

Again,  in  Goodwin  v.  Longhurst  (i)  all  the  barons  of  the  exchequer 


(d)  Wells  o.  Partridge,  Cro.  Eliz.  469  a; 
2  E^.  N.  P.  449;  Erish  v.  Rives,  Cro. 
Eliz.  717 ;  Crampom  v.  Freshwater,  Brownl. 
183  ;  Gregory  v,  Harrison,  Mo.  679 ;  Supp. 
Co.  Cop.  s.  20 ;  and  see  Ever  s.  Aston,  Mo. 
272;  S.  C.  (Ewer  «.  Astwike),  1  Anders. 
198;  Gilb.  Ten.  213  et  seq. ;  Adams  on 
Ejectm*  267,  2nd  ed. ;  but  see  Rumney  «• 
Eves,  1  Leo.  100  ;  Gilb.  Ten.  436,  N".  92 ; 
inf.  n.  {g)  and  (j  }. 

(«)  See  4  Burr.  2487 ;  per  Lord  Mans- 
field, 2  Esp.  N.  P.  455. 

(/)  BuU.N.  P.  110. 

ig)  Svp.  n.  (</).  In  Petty  0.  Evans,  2 
Brownl.  40,  it  was  held  that  in  an  eject- 
ment by  the  lessee  of  a  copyholder,  it  is 
safficient  that  the  count  be  general,  with- 
out any  mention  of  the  licence,  and  that 
if  Uie  defendant  plead  not  guilty,  then 
the  plaintiff  ought  to  show  the  licence  in 
evidence ;  but  that  if  the  defendant  plead 
specially,  then  the  plaintiff  ought  to  plead 


the  licence  certainly  in  his  replication,  and 
the  time  and  place  when  it  was  made. 

(A)  Ow.  17. 18;  and  aee  Streat  0.  Vir- 
rail,  cited  Cro.  Car.  804 ;  Peter's  case,  cited 
Godb.  865 ;  Doe  v.  Tresidder,  1  Gale  k. 
Dav.  70. 

(i)  Cro.  Eliz.  535.  The  same  was  said 
in  the  case  of  Holmes  ^  Bingley,  see  Sty, 
880.  Again,  in  Wheeler  «.  Toulaon, 
Hardr.  330,  it  was  said  that  if  a  lease  be 
found  made  by  a  guardian  or  a  copyholder, 
such  a  lease  will  maintain  the  dedaratioBt 
though  their  leases  and  grants  are  void 
against  the  lord  and  the  infant ;  vide  alao 
Collins  V.  Harding^  Cro.  Elix.  62A;  Stopcr 
9.  Gibson,  Mo.  539;  Rumney  «.  Eves,  I 
Leo.  100;  Cole  v.  Walles,  ib^  &2Si  S.  C. 
(Cole  V.  Wall  &  Burnell),  Cro.  Elis.  224 ; 
Spark's  case,  Cro.  Eliz.  676 ;  S.  C.  (called 
Sprake's  case),  Mo.  569 ;  Haddoo  «.  Arrow- 
smith,  Cro.  Eliz.  462  a;  N.  92,  Gilb.  Ten.; 
Adams  on  Ejectm.  63,  65  ;  Runnington  on 
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held^  that  the  lessee  for  jears  of  a  copyholder  might  maintain  eject- 
ment, for  that  it  was  a  good  lease  between  the  parties,  and  against 
aD  others  but  the  lord. 

But  it  is  quite  clear  that  an  ejectment  cannot  be  maintained  by  a 
Gi^jholdery  except  under  a  lease  at  common  law  {j)» 

It  is  to  be  observed,  that  although  the  defendant  in  ejectment  need 
not  show  a  title  in  himself,  yet  he  must  prove  a  subsisting  title  out  of 
the  lessor,  so  that  producing  an  ancient  lease  for  1000  years  will  not 
in  a  fireehold  case  be  sufficient,  unless  possession  under  it  within 
twenty  years  is  also  proved:  and  production  of  a  mortgage  deed, 
where  the  interest  has  not  been  paid,  and  the  mortgagee  never 
entered  (A),  will  not  be  sufficient  to  defeat  the  lessor,  who  claims 
under  the  mortgagor,  because  it  will  be  presumed  that  the  money  was 
paid  at  the  day,  and  consequently  that  it  is  no  subsisting  title  (2). 

And  the  rule  that  it  is  sufficient  for  the  defendant  to  show  a  title 
ent  of  the  lessor,  is  to  be  received  with  this  qualification,  namely,  that 
if  the  defendant  came  in  under  the  title  of  the  plaintiff,  he  would  not 
be  at  liberty  to  dispute  it  (m) ;  the  defendant,  however,  might  show 
that  such  title  had  expired  (n) :  but  where,  in  an  action  for  use  and 
occupation,  it  was  proved  that  the  defendant  entered  upon  the  pre- 
mises in  question  (a  copyhold  tenement  of  the  manor  of  Edmonton) 
under  the  plaintiff,  and 'had  paid  rent  to  him  until  he  received  notice 
from  the  steward  of  a  seizure  by  the  lord  for  a  forfeiture,  since  which 
period  the  defendant  had  paid  rent  to  the  lord,  Lord  EUenborough 
held  that  the  defendant  could  not  controvert  the  continuance  of  the 
plaintiff's  title ;  but  that  if  the  defendant,  upon  the  premises  being 
seized  by  the  lord,  had  disclaimed  holding  of  the  plaintiff,  and  entered 
under  the  title  of  the  lord,  the  court  might  inquire  into  the  validity 


Ejectm.  226,  Ballantine'i  ed.  262  ;  but  tee 
Jackson  v,  Neale,  Cro.  Eliz.  396.  1r  the 
caae  of  Anderson  S^  Heywood,  3  Leo.  221, 
4  Leo.  30,  it  was  holden,  that  a  copyholder 
of  inheritance  of  a  manor  in  the  hands  of 
the  king,  and  who  was  ousted  of  his  copy- 
bold,  had  not  gained  any  estate  so  as  he 
might  make  a  lease  for  years,  upon  which 
to  maintain  an  ejectment,  but  that  he  had 
a  possession  only  against  all  strangers ;  and 
ice  Nalson  v.  Remington,  Clayt.  1 ;  ante, 
p.  116,  o.(/). 

(j)  Spark's  or  Sprake's  case,  sup. ;  Cole 
«.  Walles,  (or  Cole  a.  WaU  &  Burnell), 
sop. 

(k)  A  ooTenant  that  the  mortgagor,  so 
loogaa  he  abould  continue  in  possession, 
would  pay  a  yearly  rent  to  the  mortgagee, 
who  should    have   the   ordinary  remedies 


for  recovery  thereof,  (provided  that  the 
reservation  should  not  prejudice  the  mort- 
gagee's right  to  enter  on  default  of  pay- 
ment of  the  monies  secured,  or  any  part 
thereof,)  has  been  held  not  to  constitute 
the  relation  of  landlord  and  tenant,  in- 
titling  the  mortgagor  to  notice  to  quit  be- 
fore bringing  ejectment ;  Doe  d.  Garrod  v. 
Oily,  4  Per.  &  Dav.  275 ;  S.  C.  12  Ad.  & 
El.  481. 

(/)  Bull.  N.  P.  110,  cites  Wilson  e. 
Witherby,  8  Ann.  in  Kent,  by  Holt,  C.  J. 

(m)  5  T.  R.  5  ;  10  East,  S6S  ;  I  Bam.  & 
Aid.  53 ;  1  Bing.  38 ;  9  Bing.  615 ;  5  Barn. 
&  Cres.  433;  2  PhiU.  on  £v.  176;  Rose. 
onEv.  117,  284. 

(n)  England  4  Blade,  4  T.  R.  682 ;  and 
see  Fenner  V.  Duplock,  2  Bing.  10;  3Mau. 
&  Selw.  516  ;  2  Stark.  533,  pt.  4. 


Z2 


340 


OF  EJECTMENT. 


[part  I. 


of  the  seizure^  and  consider  who  was  legally  entitled  to  the  premises  ; 
but  as  the  defendant  had  not  by  any  formal  act  renomiced  tlie 
plaintiff's  title^  the  tenancy  created  by  the  original  demise  con- 
tinued (o). 

We  haye  seen  that  a  surrenderee  may  recoyer  in  ejectment  upon  a 
demise  laid  between  the  date  of  the  surrender  and  admittanoe,  and 
that  it  is  sufficient  if  the  lessor  of  the  plaintiff  is  admitted  at  any  time 
before  trial  (p),  and  this,  because  the  title  of  the  surrenderee,  when 
admitted^  is  perfect  firom  the  time  of  the  surrender  as  against  all  per- 
sons but  the  lord  of  the  manor :  this  doctrine  applies  equally  to  a 
pturchaser  and  mortgagee  (7). 

And  it  is  already  shown  that  the  customary  heir  may  bring  an 
ejectment  without  haying  been  admitted,  such  admittance  being  only 
necessary  as  between  the  heir  and  the  lord  (r) :  it  is  not  eyen  requisite 
that  he  should  be  presented  to  be  the  heir  (<)• 

And  imder  a  reyersionaiy  grant  to  J3,  (the  nominee  of  ^.,  a  copy- 
holder for  life),  to  hold  to  B.  for  the  term  of  his  life,  immediately 
after  the  death,  surrender  or  forfeiture  of  ^.,  the  legal  title  of  B.  is 
perfect  without  admittance,  and  he  may  maintain  ejectment  on  the 

death  of  ^.(O- 

In  the  aboye  case  of  Holdfast  &  Claphamy  A^hhurst,  J^  in  deliyer* 
ing  the  opinion  of  the  court,  establishing  the  relation  of  the  admit- 
tance to  the  date  of  the  surrender,  said,  ^^  If  then  the  surrenderor  is 
only  considered  in  the  light  of  a  trustee  for  the  surrenderee,  whateyer 
might  haye  been  the  case  formerly,  in  these  days  the  courts  have 
considered  this  species  of  action  with  greater  liberality,  and  will  neyer 
suffer  a  trustee  to  set  up  a  formal  objection  against  the  plaintiff^'s 


(0)  Balls  V,  Westwood,  2  Campb.  11. 

{f)  Benson  v.  ScoU,  I  Salk.  185,  &c., 
ante,  p.  57,  n.  (Jk)  \  Roe  d,  Jeffereys  et  al. 
V.  Hicks  et  aL,  2  Wils.  15 ;  Vaughan  <f. 
Atkins  V.  Atkins,  5  Burr.  2786,  2787; 
Holdfast  d,  WooUams  9.  Clapfaam,  1  T.  R. 
600 ;  Doe  d.  Bennington  v.  Hall,  16  East, 
208 ;  ante,  pp.  118,  200.  Vide  also  a  case 
of  customary  freehold^  Doe  d.  Danson  v. 
Parke,  4  Adol.  &  El.  816. 

(9)  Holdfast  d,  Woollams  0.  Clapham,  1 
T.  R.  60a  Copyholds  were  held  for  the 
joint  lives  of  the  lord  and  tenant  at  the  will 
of  the  lord,  and  the  alienation  thereof  was 
effected  by  deed  of  bargain  and  sale  and 
surrender  and  admittance  thereon,  the  deed 
being  licensed  by  the  lord,  and  the  admit- 
tance of  the  heir  stated  that  he  took  of  the 
lord  upon  the  demise  of  the  steward,  the 
premises  then  in  the  hands  of  the  lord,  to 


be  granted  to  the  heir  upon  the  death  of  the 
ancestor,  to  hold  for  the  joint  lives,  &c 
Under  these  circumstances  it  was  held  that 
the  heir  could  not  maintain  ejectment 
against  a  stranger  before  admittance.  Doe 
d,  Dand  v.  Thompson,  18  Q.  B.  Rep.  671 : 
18  Jur.  1023 ;  and  ejectment  cannot  be 
maintained  by  an  unadmitted  mortgagee 
against  a  tenant  of  the  mortgagor,  unless 
the  relation  of  landlord  and  tenant' has 
been  established  by  express  contract  or 
otherwise.  Rayson  0.  Adcock,  9  Jur.  (N. 
S.)  800  i  7  L.  J.  (N.  S.)  747,  C.  P. 

(r)  Ante,  pp.  197,  212. 

(s)  Rumney  4-  Eves,  1  Leo.  100;  1 T.  R. 
601.  See  further  as  to  ejectment,  by  the 
customary  heir,  post,  tiL  "  Evidence." 

{t)  Roe  d.  Cosh  v.  Loveless.  2  Bam.  ft 
Aid.  458.  But  this  may  be  governed  by 
custom ;  ib. 
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recovering  the  possession  of  that  property,  which  he  only  holds  in  his 
right  and  for  Aw  benefit.'' 

But  it  is  now  deemed  to  be  fully  settled,  that  ^  person  cannot 
recover  in  ejectment  even  against  his  own  trustee  upon  an  equitable 
title  («) ;  for  although  a  court  of  law  will  in  many  cases  direct  a  jury 
to  presume  the  surrender  of  a  term  of  years  (x),  and  also  a  surrender 
by  a  copyholder  (^);  yet  the  legal  title  will  prevail  where  a  surrender 
cannot  by  possibility  under  the  circumstances  be  presumed  (z). 

And  in  the  case  of  Dae  &  Wroot  (a),  where  the  heir  of  the  mort- 
gagor, who  had  not  surrendered  to  the  use  of  his  will,  recovered  in 
ejectment  against  his  devisees,  the  mortgagee  not  having  been  ad- 
mitted.  Lord  Ellenborough,  C.  J.,  said,  *^  We  can  only  look  to  the 
legal  estate,  and  that  is  clearly  not  in  the  devisees,  but  in  the  heir  at 
law  of  the  surrenderor ;  and  if  the  devisees  have  an  equitable  interest, 
they  must  claim  it  elsewhere  and  not  in  a  court  of  law :  for  as  to  the 
doctrine  that  the  legal  estate  cannot  be  set  up  at  law  by  a  trustee 
against  his  cestui  que  trusty  that  has  been  long  repudiated,  ever  since 
a  case  which  was  argued  in  the  Exchequer  Chamber  some  years 
ago^Ci). 

Where  the  lord  brought  an  ejectment  for  a  forfeiture  against  the 
widow  of  a  copyholder  claiming  by  the  title  of  fireebench,  the  Court 
of  B.  R.  held  that  she  could  not  dispute  the  title  of  the  lord  by  whom 
her  husband  was  admitted  (c). 

It  was  decided  in  the  case  of  Chapman  v.  Sharpe  (ef ),  that  an  eject- 
ment would  not  lie  for  a  third  part  of  a  copyhold  tenement  in  nature 
of  dower,  "  for  they  ought  to  levy  a  plaint  in  nature  of  a  writ  of 
dower  in  the  manor  court,  and  the  homage  to  sever  and  set  out  the 
same.*' 

In  bringing  the  action  of  ejectment  for  recovering  the  possession 
of  copyholds,  it  must  be  recollected  that  tenants  in  common  cannot 
recover  upon  a  jojnt  demise  (e) ;  but  that  joint-tenants  (f)  or  copar- 


(«)  See  the  cases  mentioned  in  the  re- 
]>oit  of  Doe  d.  Shewen  o.  Wroot  and  others, 
5  East,  138,  139,  n.  (a);  and  Doe  d.  Wood 
V.  Morris,  2  Taunt  54. 

(x)  BuU.  N.  P.  110 ;  2  T.  R.  696. 

(y)  Roe  ^  Lowe,  1  H.  BL  457,  459 ; 
1  Ves.  235,  in  Cookes  v.  Ueliier;  ante, 
pp.  148,  150. 

{s)  2  T.  R.  696. 

(a)  Sup. 

(6)  Lord  Ellenhorough  is  supposed  to 
bave  alluded  to  the  case  of  Weakley  d. 
Yea,  Bart.  v.  Rogers,  B.  R.  Tr.  T..29  Geo. 
3;  see  n.  (a),  5  East,  138;  Adams  on 
Ejectm.  33. 


ic)  Doe  d.  Sir  E.  Nepean  v.  Budden, 
5  Barn.  &  Aid.  627  s  S.  C.  1  Dow.  &  Ry. 
243. 

{d)  2  Sho.  184  i  sed  vide  Doe  d.  Rose 
Riddell  v.  GwinneU,  under  a  special  cus- 
torn,  ante,  p.  62,  n.  (o) ;  and  see  n.  (m)  same 
page. 

(e)  Cro.  Jac.  83,  166;  2  Wils.  232;  I 
Sho.  342;  2  Sir  W.  Bl.  1077 ;  BuU.  N.  P. 
107.  But  tenants  in  common  may  join  in 
a  lease  for  years,  which  however  would 
operate  as  several  demises ;  Ca  Lit.  45  a ; 
1  Roll  Abr.  877  B. ;  and  may  maintain 


(/)  See  note  (/)  next  page. 
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ceners  may  join  in  the  demise  {ff)^  or  recover  on  the  single  demise  of 
their  respective  shares  (A). 

And  it  may  be  well  to  notice  here,  that  in  an  ejectment  by  a  tenant 
in  common  against  his  companion,  it  is  necessary  to  give  evidence  of 
an  actual  ouster  {i),  or  to  produce  the  consent  rule  to  confess  lease, 
entry,  and  ouster  (A). 

The  mere  &ct  of  receiving  the  whole  rent  is  not  alone  sufficient 
evidence  of  ouster  (Z ),  but  claiming  the  whole  and  denying  possessioii 
to  the  plaintiff  is  so  (m) ;  and  an  ouster  may  be  presumed  from  a  long 
iminterrupted  possession  (n). 

When  a  person  has  a  legal  title,  he  may  defend  himself  in  eject- 
ment, although  twenty  years'  possession  (not  being  the  possession  of 
the  lessor  of  the  plaintiff)  should  have  run  against  him  before  he 
took  possession ;  Doe  d.  Burrough  and  wife  v.  Reade  (o) :  in  that  case 
copyhold  lands  were  granted  in  1735  to  A.  to  hold  to  him  and  his 
sons  B,  and  C.  successively  during  their  lives,  and  the  life  of  the 
longest  liver;  B.  being  dead,  C  in  1777  purchased  by  copy  the  re- 
version of  the  premises  on  the  determination  of  the  estate  of  A.  and 
of  his  own  life  estate,  to  hold  to  his  son  D.  then  an  infant,  during 
his  life,  who  was  admitted.  In  1786  C.  surrendered  his  own  life 
interest  and  the  reversionary  interest  of  his  son  2>.,  then  stUl  a  minor 
(but  over  which  interest  he  had  no  control),  and  took  another  grant 
to  hold  to  C,  his  daughter  JE7.,  and  his  said  son  2>.  successively,  and 
C  was  admitted  thereon,  and  continued  in  possession  till  his  death 
in  1806,  whereupon  D.  entered,  against  whom  his  sister  E»  and  her 
husband  brought  an  ejectment.     At  the  trial  at  Salisbury  a  verdict 


personal  actions,  as  trespass,  jointly,  Lit. 
sect.  815;  or  action  of  debt,  or  covenant 
for  rent,  ib.  secL  316 ;  Cutting  v.  Derby,  2 
Sir  W.  Bl.  1077 ;  Midgley  v.  Lovelace, 
Garth.  289;  Harrison  «.  Baruby,  5  T.  R. 
2,46;  Powis  o.  Smith,  6  Barn.  &  Aid.  850. 

(/)  Service  on  one  of  several  joint- 
tenants  is  sufficient ;  Doe  d.  Clothier  v. 
Roe,  6  Dowl.  P.  C.  291. 

{g)  Boner  v.  Juner,  1  Lord  Raym.  726, 
in  which  Holt,  C.  J^  held,  that  the  case  of 
Milliner  o.  Robinson,  in  Mo.  682,  was  not 
law  i  and  see  Bull.  N.  P.  107. 

{h)  6  East,  181,  182;  Roe  d.  Raperv. 
Lonsdale,  12  East,  89  ;  ib.  61 ;  or  on  a  de- 
mise of  the  whole  by  each.  Doe  Sf  Fenn,  8 
Campb.  190.  See  further  as  to  proceed- 
ings in  ejectment  to  recover  possession  of 
copyholds,  post,  tit  "  Evidence." 

And  note, — the  12th  sect,  of  the  Statute 
of  Limitation,  8  &  4  Will.  4,  c.  27,  enacts, 
that  the  possession  of  one  coparcener,  joint. 


tenant,  or  tenant  in  common,  shall  not  be 
deemed  the  possession  of  the  other  or 
others.  Vide  also  secU.  188,  189,  of  the 
Common  Law  Procedure  Act,  1852, 

(I)  Reading's  case,  Salk.  392. 

(k)  8  Burr.  1897 ;  Doe  d.  White  v.  Cuff, 
1  Campb.  N.  P.  178. 

(/)  5  Burr.  2607;  8  Wils.  120;  Lord 
Raym.  812  ;  Bull.  N.  P.  102 ;  6  Mod.  44. 

(m)  Peaceable  v.  Read,  1  East,  568; 
Doe  d,  Hellings  «.  Bird,  11  East,  50  ;  Co. 
Lit.  199  b;  8  Wils.  119,  120. 

(n)  Doe  d,  Fisher  o.  Prosser,  Cowp.  217 ; 
Adams  on  Ejectm.  54,  55. 

(o)  8  East,  858.  Twenty  years'  posses- 
sion  by  a  mortgagee  of  copyholds  is  prmA 
facie  a  bar  to  the  equity  of  redemption,  but 
special  circumstances  may  have  the  effect 
of  keeping  the  redemption  open ;  Barron  «. 
Martin,.  19  Yes.  827;  Coop.  189;  post,  tit. 
'<  Aid  of  the  Courts  of  Equity;"  and  aee  8 
&  4  WUl.  4,  c.  27,  s.  28. 
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was  given  for  the  plaintifF^  with  liberty  for  the  defendant  to  move  to 
set  it  aside,  if  the  court  should  be  of  opinion  with  him ;  on  the  motion 
for  a  new  trial,  the  ground  relied  upon  hy  the  defendant  was,  that  the 
purchase  of  the  reversionary  estate  by  C.  to  hold  to  the  defendant 
D.  (his  son),  was  according  to  the  case  of  Dyer  v.  Dyer  (p)  and  other 
cases  of  that  class,  an  advancement  of  the  son  by  the  fiither,  and 
whidi  gave  the  son  the  legal  and  beneficial  interest,  unless  a  custom 
in  the  manor  had  been  shown,  by  which  he  was  a  trustee  for  his  father, 
or  it  had  appeared  by  any  concurrent  act  of  the  father  that  he  did 
not  so  intend  it.  For  the  plaintiff  it  was  urged  that  there  was  an 
adverse  possession  in  C.  for  above  twenty  years,  as  his  possession 
must  be  referred  to  the  new  copy,  in  which  the  defendant's  life  was 
postponed  to  that  of  the  lessor  of  the  plaintiff;  and  that  as  D.  could 
not  have  maintained  an  ejectment,  his  right  of  entry  being  ousted,  so 
it  did  not  vary  the  question  that  he  got  into  possession  afler  the 
tweaty  years'  adverse  possession ;  but  the  court  held  that  D.  had  the 
legal  and  equitable  right,  and  might  retain  possession ;  the  possession 
of  C.  for  twenty  years  afler  the  siurender  of  his  life  estate,  by  which 
the  reversi(Xi  was  let  in,  not  being  the  possession  of  the  lessor  of  the 
jdaintiff :  and  a  rule  to  show  cause  why  a  new  trial  should  not  be 
granted  was  made  absolute. 

Although  mines  are  not  considered  as  a  distinct  right  from  the 
right  to  the  soil  of  the  freehold,  but  are  part  of  the  demesnes  of  the 
man<»r  (9),  yet  they  may  be  not  only  a  distinct  possession  but  a  dis* 
tinct  inheritance ;  so  that  an  ejectment  for  mines,  e^ddence  of  being 
lord  of  the  manor  is  not  sufficient  to  avoid  the  Statute  of  Limitations 
(21  Jac.  L  c.  16),  where  a  copyholder  can  show  a  possession  for 
twenty  years  (r);  and  as  it  is  necessary  for  the  lord  to  show  an 
actual  possession,  a  verdict  in  trover  for  lead  dug  out  of  the  mine  is 
no  evidence,  for  trover  may  be  brought  on  property  without  posses^ 
fiion(«). 

(p)  2  Cox,  Ch.  Ca.  92 ;  ante,  p.  287  et 


acq. 

(q)  Ante,  pp.  17,  303,  304. 

(r)  Rich  </.  Lord  Cullen  et  al.  v.  Johnson 
et  al.,  2  Stra.  1 142  ;  and  see  Curtis  0.  Daniel, 
10  East,  278 ;  ante,  p.  805. 

This  rule  equally  applies  to  cottages 
built  on  the  lord's  waste,  unless  the  lord 
could  show  that  the  possession  was  per- 
missive, only.  See  Bishop  v.  Edwards, 
Ball.  N.  P.  103,  104;  per  Lee,  C.  J.,  in 
Creech  o.  Wilmot,  2  Taunt.  160;  2  Eq. 
Ca.  Abr.  229,  pi.  13,  marg.  So  that  it  is 
not  true,  as  supposed  to  have  been  ob- 
served by  the  Lord  Chancellor  in  Loyd  v. 
Bartlet,  tf  Vin.(X.  d.),  p.  188,  pi.  1 ;  2  Eq. 


Ca.  Abr.  228,  pi.  18,  <Uhat  the  lord  of  the 
manor  is  never  said  to  be  out  of  posses- 
sion ;  ante,  p.  305. 

In  a  modern  case  it  was  held  that  lands 
inclosed  from  the  waste  of  a  manor  be- 
longing to  the  crown,  without  licence,  more 
than  twenty  years  before  the  conveyance 
of  the  manor  by  the  Commissioners  of 
Woods  and  Forests  to  a  purchaser,  did  not 
pass  by  the  contract  and  certificate  of  the 
commissioners,  so  that  the  purchaser  could 
not  maintain  an  ejectment  against  the  pos- 
sessor of  the  land ;  Doe  d.  Watt  v,  Morris » 
2  Bing.  N.  C.  189 ;  ante,  p.  31. 

(0  Bull.  N.  P.  102. 
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.  But  the  above  Statute  of  Limitations  being  applicable  to  oopjhold 
property,  a  copyholder  after  twenty  years'  adverse,  possession  was 
driven  to  the  several  customary  plaints,  in  nature  of  possessoiy  ac- 
tions and  vmts  of  right ;  yet  as  the  possession  must  have  been  ad« 
verse,  a  copyholder,  or  his  heir  or  devisee  might  have  entered  at  anjr 
time  within  twenty  years  after  the  expiration  of  an  existing  lease, 
although  a  right  of  re-entry  should  have  accrued,  as  for  a  condition 
broken  by  non-payment  of  rent ;  for  during  the  lease  the  lessor  could 
not  have  entered  nor  supported  an  ejectment^  neither  was  he  bound 
to  enter  for  a  forfeiture  committed  (:r). 

It  was  formerly  thought  that  if  a  person  died  under  any  of  the  dis- 
abilities excepted  in  the  Statute  of  Fines  (4  Hen.  VIL),  his  heir  might 
have  entered  at  any  indefinite  period  of  time(^),  but  the  contrary  was 
determined  in  the  case  of  Dillon  &  Leman  {z).  This  point  was  ex- 
pressly met  by  the  stat.  of  21  Jac.  c.  16.  The  first  section  enacted, 
that  all  vmts  of  formedon  should  be  sued  within  twenty  years  after 
the  cause  of  action  first  descended  or  fell;  and  that  no  person 
should  thereaft;er  make  any  entry  into  any  lands,  &c.,  but  within 
twenty  years  after  his  right  or  title  should  first  descend  or  accrue. 
And  by  the  second  section  it  was  enacted,  that  if  any  person  or  per- 
sons entitled  to  such  writ  or  writs,  or  having  such  right  or  title  of 
entiy,  should  be  at  the  time  of  the  said  right  or  title  first  descended, 
accrued,  come  or  fallen,  within  the  age  of  one  and  twenty  years,  feme 
covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas,  then  such 
person  or  persons,  and  his  and  their  heirs,  should  or  might,  notwith* 
standing  the  said  twenty  years  were  expired,  bring  his  action,  or 
make  his  entry,  as  he  might  have  done  before  that  aot,  so  as  such 
person  and  persons,  or  his  or  their  heirs,  should,  within  ten  years 
next  after  his  and  their  ftdl  age,  discoverture,  coming  of  sound  mind, 
enlargement  out  of  prison,  or  coming  into  this  realm,  or  deaths  take 
benefit  of  and  sue  forth  the  same,  and  at  no  time  after  the  said  ten 
years  (a). 

If,  therefore,  a  person  to  whom  the  right  first'de^cended  died  under 
a  disability,  his  heir  must  have  entered  within  ten  years  after  his 
death  (i),  or  if  the  heir  was  also  under  disability,  then  within  ten 
years  J&om  the  cesser  of  such  last-mentioned  disability  (c). 


(«)  Doe  d.  Cook  et  ux.  v.  Danvers,  7  East, 
299 ;  and  see  Doe  f-  Brigbtwen,  10  East, 
591. 

(y)  Cru.  258  et  seq.;  Sugd.  Vend.  & 
Ptunch.  350,  8th  ed. 

(()  2  H.  Bl.  584. 

(a)  If  the  statute  began  to  run,  no  sub- 
sequent disability  would  avail ;  Doe^'^ones, 
4  T.  R.  800.    And  this  rule  extended  to  the 


ten  years*  clause ;  Wright  v.  Perkins,  Lin. 
Lent  Ass.  1738-4,  MS. 

(fr)  Jenk.  4,  cent.  pi.  97 ;  Doe  Jf  Jesson, 
6  East,  80.  « 

(e)  Cotterell  o.  Dutton,  4  Taunt.  826. 
The  16th  sect,  of  the  Statute  of  Limitation, 
3  &  4  Will.  4,  c.  27,  ante,  p.  887,  n.,  enacts, 
that  if  at  the  time  at  which  the  right  of 
any  person  to  make  an  entry  or  distress, 
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or  bring  an  action  to  recover  anj  land  or 
rent,  shall  have  first  accrued  as  therein 
aioresaid,  such  person  shall  have  been 
aoder  the  disability  of  infancy,  coverture, 
idiotcy,  lunacy,  unsoundness  of-  mind,  or 
absence  beyond  seas,  then  such  person,  or 
the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years 
■ball  have  expired,  make  an  entry  or  dis- 
tresi,  or  bring  an  action  to  recover  such 
bmd  or  rent,  at  any  time  within  ten  years 
next  after  the  time  at  which  the  person  to 
whom  such  right  shall  first  have  accrued 
•ball  have  ceased  to  be  under  any  such  dis- 
ability, or  sbaU  have  died  (which  shall  have 
fint  happened). 

By  the  17th  sect  it  is  nevertheless  pro- 
vided, that  no  entry,  distress  or  action  shall 
be  made  or  brought  by  any  person  who,  at 
the  time  at  which  his  right  to  make  an 


entry  or  distress,  or  to  bring  an  action  to 
recover  any  land  or  rent,  shall  have  first 
accrued,  ahall  be  under  any  of  the  diaabi- 
lities  thereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  within 
forty  years  next  after  the  time  at  which 
such  right  shall  haye  first  accrued;  al- 
though the  person  under  disability  at  such 
time  may  have  remained  under  one  or  more 
of  such  disabilities  during  the  whole  of 
such  forty  years,  or  although  the  term  of 
ten  years  ftom  the  time  at  which  he  shall 
have  ceased  to  be  under  any  such  diaability, 
or  have  died,  shall  not  have  expired.  Vide 
Doe  d.  Corbyn  v.  Bramston,  8  Adol.  &  Ell. 
68 ;  vide  also  the  8rd,  4th  and  5th  sections 
of  the  aboTe  act,  explanatory  of  the  period 
when  the  right  shall  be  deemed  to  have 
accrued ;  ante,  p.  249,  n.  («>• 


In  the  last  edition  of  this  work,  a  chapter  on  the  subject  of  cus- 
tomary plaints,  in  nature  of  possessoiy  actions  and  writs  of  right 
(being  then  Chap.  XY.),  was  here  introduced ;  but  real  actions  and 
plamts  in  nature  thereof  having  been  abolished  by  3  &  4  Will.  IV. 
c  27,  except  a  writ  of  right  or  dower,  or  writ  of  dower  under  nihil 
habetjBJiA  plaints  of  freebench  or  dower;  and  which  writs  and  plaints 
were  abolished  by  23  &  24  Vict.  c.  126,  s.  26,  it  has  not  been  thought 
necessary  to  retain  in  this  edition  the  chapter  alluded  to. 
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CHAPTER  XV. 
Of  Evidence  (a). 

The  following  cases,  involving  points  of  some  interest  with  regard  to 
the  law  of  evidence,  where  the  existence  of  a  manor,  or  the  batmdary 
of  different  manors  is  in  dispute,  have  been  decided,  and  may  be 
deserving  of  notice  on  entering  upon  the  subject  of  the  present 
chapter. 

In  Doe  d.  Beck  v.  Heakin  (£),  which  was  the  case  of  an  ejectment 
by  a  party  claiming  to  be  devisee  of  a  manor,  the  facts  of  the  devisor 
having  held  a  court  thirty-five  years  ago,  and  the  lessor  of  the  plain- 
tiff on  several  occasions  since  his  death,  and  the  appointment  of 
gamekeepers,  were  deemed  to  be  prim&  facie  proof  of  the  existence 
of  the  manor,  and  of  the  lessor's  title  to  it,  without  production  of 
court  rolls,  or  any  documentary  evidence  of  courts  having  been  held. 

It  was  decided  by  the  Court  of  B.  K.  in  Brisco  v.  Lomax  (c),  that 
the  finding  by  commissioners  of  boundaries  that  a  boundary  between 
two  manors  was  a  natural  boundary,  was  admissible  evidence  upon  a 
question  as  to  the  boundary  of  one  of  those  manors  and  an  adjoining 
one,  to  enable  the  jury  to  say  whether  the  continuation  of  the  natural 
boundary  was  not  also  the  boundary  between  the  latter  manors ;  and 
that  although  the  verdict  might  not  strictly  be  evidence  of  reputation, 
yet  that  it  was  a  record  of  proceedings  of  such  a  public  nature  as  to 
make  it  admissible. 

And  in  the  case  of  Evans  v.  Rees  (ef ),  a  question  arose  as  to  the 
boundary  of  two  manors,  and  a  verdict  was  taken  for  the  plaintiff, 

(a)  In  August,  1861,  an  act  was  passed  bear,  receive,  and  examme  evidence,  pro- 

to  amend  the  law  of  evidence,  14  &  15  Vict.  vided  it  was  proved  to  be  an  examined 

c.  99.  The  6th  sect,  gave  power  to  the  com-  copy  or  extract,  or  provided  it  purported 

mon  law  courts  to  compel  the  inspection  of  to  be  signed  and  certified  as  a  true  copy  or 

documents,  whenever  equity  would  grant  a  extract  by  the  officer  to  whose  custody  tbe 

discovery.     The  14th   sect,  enacted,  that  original  was  entrusted,  and  wlych  oflScer  is 

whenever  any  book  or  other  document  was  thereby  required  to  furnish  auch  certified 

of  such  a  public  nature  as  to  be  admissible  copy  or  extract  to  any  person  appljring  at 

in  evidence  on  its  mere  production  from  •  a  reasonable  time  for  the  same,  upon  pay- 

tlie  proper  custody,  and  no  statute  existed  ment  of  a  reasonable  sum  for  the  same, 

which  rendered  its  contents  proveable  by  not  exceeding  four  pence  for  every  folio  of 

tneans  of  a  copy,  any  copy  thereof  or  ex-  90  words. 

tract  therefrom   should   be  admissible  in  (6)  6  Adol.  &  Ell.  495;    ante,  p.  4; 

evidence  in  any  court  of  justice,  or  before  post,  p.  363,  n.  (A;), 

any  person  then  or  thereafter  having  by  (c)  3  Nev.  &  Per.  38S. 

law  or  by  consent  of  parties  authority  to  (d)  2  Per.  &  Dav.  626. 
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subject  to  die  award  of  an  arbitrator,  who  was  to  determine  for  which 
party  the  verdict  was  to  be  finally  entered,  and  to  set  out  the  boun- 
daries ;  the  arbitrator  directed  the  verdict  to  be  entered  for  the  plain- 
tiff: and  in  a  subsequent  action  by  the  defendant  against  a  third 
party,  where  the  question  was  as  to  the  boundary  of  the  same 
manorsy  the  verdict  was  received,  but  the  award  rejected,  as  evidence 
of  reputation. 

In  the  same  case  an  ancient  presentment  by  the  homage,  in  the 
form  of  a  book,  set  out  the  boundaries  of  a  manor,  and  then  gave,  in 
alphabetical  order,  the  names  of  the  several  parishes  within  it,  and 
of  the  tenants  resident  in  each  parish,  but  this  part  of  the  presentment 
contain^  nothing  as  to  boundaries :  two  or  three  sheets  of  the  con- 
cluding part  of  it,  where  the  parish  of  Y.  should  have  followed  in 
order,  had  been  cut  off,  but  under  what  circumstances  did  not  appear: 
it  was  admitted  that  the  manor  and  the  parish  of  Y.  were  coterminous 
in  the  direction  of  the  locus  in  quo,  and  the  presentment  was  received 
as  evidence  of  the  reputed  boundary,  as  the  document,  although 
mutilated,  was  perfect  in  that  part  of  it  which  related  to  the  subject 
of  the  boundary. 

We  will  now  turn  our  consideration  to  the  evidence  which  the 
courts  will  admit  or  reject  in  copyhold  cases,  as  well  where  the  title 
comes  in  question  as  where  it  does  not. 

But  as  the  documentary  evidence  of  title  to  be  furnished  by  a 
vendor  to  a  purchaser  under  a  contract  for  sale  of  copyholdfl,  is  the 
subject  of  firequent  doubt  and  controversy,  the  author  will  first  ven- 
ture to  lay  before  his  readers  the  opinion  he  has  formed  on  this  prac- 
tical rule. 

He  apprehends  that  unless  there  be  a  special  stipulation  to  the 
contrary,  the  vendoc  of  copyholds  is  bound,  at  his  own  expense,  to 
produce  to  a  purchaser  the  originals,  or  authenticated  copies  of  such 
documents  as  are  comprised  in  the  abstract  of  title,  whether  on  record 
or  not  {e)y  and  must  therefore  obtain  fiirther  certified  copies  of  any 
surrenders,  admissions  or  other  acts  entered  on  the  court  rolls,  when 
the  copies  originally  made  out  and  delivered  by  the  steward  are  lost ; 
and  that  the  vendor  cannot  insist  on  the  purchaser's  tracing  the  title 
on  the  rolls  of  the  manor,  or  any  public  records. 

This  appears  to  the  author  to  be  a  necessary  consequence  of  the 

(r)  In  Standen  v.  Chrismas,  copies  ot  Though   a  manor  has  ceased  to  exist 

court  roll  purporting  to  be  surrenders  of  otherwise  than  by  reputation,  declarations 

property  by  one  proved  to  have  been  in  of  deceased  persons  are  receivable  in  evi- 

possession,  and  admitted  accordingly,  were  dence  in  proof  of  it ;  Doe  d.  Molesworth 

held  to  be  evidence  of  the  existence  of  a  v,  Sleeman,  9  Ad.  &  El.  (N.  S.)  299. 

manor,  and  of  such  property  being  within  See   Bough  ton  v.  Jewell,  15  Ves.  176; 

it,  in  an  action  by  the  surrenderee ;  10  Ad.  2  Sugd.  Vend.  &  P.  121. 
&E1.  (N.  S.)  135. 
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right  of  the  steward  to  refuse  to  produce  the  court  rolls  to  a  pur* 
chaser,  who  is  a  mere  stranger  to  the  lord  until  admittance.  It  10 
usual,  however,  for  the  steward  to  permit  the  purchaser's  solicitor  to 
compare  the  abstract  of  title  with  the  court  rolls,  which  affords  him 
the  opportunity  of  ascertaining  that  no  recorded  acts  of  the  vendor, 
or  of  those  under  whom  he  claims,  are  omitted  (/)•  But  in  some 
manors  the  practice  is  for  the  steward  to  certify  the  abstract  to  be  a 
full  and  faithful  statement  of  the  title,  as  it  appears  upon  the  rolls  of 
the  manor. 

The  author  also  conceives  that  it  is  an  established  practice,  in 
copyhold  as  well  as  in  freehold  cases,  that  all  original  instruments  of 
assurance,  or  authenticated  copies,  are  to  be  delivered  up  to  the 
purchaser,  unless  the  vendor  should  retain,  or  should  have'  sold  to 
another,  an  estate  of  greater  value  held  under  the  same  title ;  and  in 
that  case,  that  the  purchaser,  if  it  be  not  provided  against  by  special 
contract,  is  entitied,  at  the  vendor's  expense,  to  attested  copies  of 
^^^^^^^;^^^^^,^        such  documents  as  are  not  on  record  (g),  and  to  a  deed  of  covenant 

Cof>At4  /I  C^  ifi'^^  fo^  production  of  all  instruments  constituting  the  title  to  the  estate  (i&). 

/    vft«^tvi  \ut>*^^  ^"*  ^'^^  court  rolls  of  a  manor,  although  strictly  speaking  not  re» 
'  cords  (f ),  are  nevertheless,  the  author  submits,  within  the  rule  which 

is  considered  by  the  profession  to  have  been  established  by  the  case 
of  Campbell  v.  Campbell  {k),  namely,  that  as  the  Court  of  Chancery, 
in  taxing  costs  on  the  sale  of  estates,  will  not  allow  the  expense  of 
attest^  eiopies  of  instruments  on  record,  so  a  vendor  cannot  be  com- 
pelled to  fiimish  them  at  his  own  expense ;  and  if  the  author  is  right 
in  this  proposition,  it  follows  that  a  purchaser  cannot  call  for  attested 
copies  of  any  authenticated  copies  of  entries  on  the  court  rolls,  of 
which  the  vendor  is  entitled  to  the  custody. 

Sir  William  Grant,  M.  K.,  in  the  case  of  Hansard  v.  Hardy  (/)> 
abstained  from  giving  any  opinion  on  a  question  raised  at  the  bar, 
how  &r  a  person  purchasing  a  copyhold  estate  must  be  presumed  to 
have  notice  of  every  thing  on  the  court  rolls  relative  to  it ;  but  Sir 
John  Leach  (when  Vice  Chancellor),  in  the  case  of  Pearct  v.  New- 


(/)  In  2  Sugd.  Vend.  &  P.  478,  it  is 
said,  '*  A  purchaser  of  a  copyhold  estate  is 
furnished  with  an  abstract  of  the  surren- 
ders and  admissions,  and  requires  copies 
of  the  material  ones ;  but,  in  point  of  fact, 
the  court  rolls  are  scarcely  ever  searched 
by  a  purchaser,  and  it  has  always  been 
understood,  in  practice,  that  he  is  not 
bound  by  notice  of  their  contents." 

ig)  See  2  Sugden's  Vend.  &  Purch. 
119,  citing  Dare  p.  Tucker,  6  Ves.  460; 
and  Berry  ^  Young,  2  Esp.  Ca.  640,  n. 

{h)  lb.  468,  cites  Berry  ^  Young,  sup. ; 


11  Mod.  110,  ca.  8;  Cooper  «.  Emery, 
10  Sim.  609.  A  purchaser  is  not  en- 
titled to  a  covenant  for  the  production  of 
copies  of  court  rolls  not  in  the  posaevsion 
or  power  of  the  vendor ;  Cooper  «.  Emery, 
1  Phil.  388,  overruling  a  contrary  decision 
in  the  same  cause  by  the  Vice  Chancdlor 
of  England,  as  reported  10  Sim.  609. 

(i)  Snow  V.  Cutler,  1  Keb.  567. 

\k)  2  Sugd.  466.  (Rolls'  sitUog  after 
—  Term,  1793.) 

(0  18  Ves.  462. 
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lyn  {m\  obserred^  that  the  court  rolls  were  the  title  deeds  of  copyholds^ 
and  held  that  a  purchaser  is  affected  with  notice  of  the  contents  of 
the  court  rolls  as  far  back  as  a  search  is  necessary  for  the  security 
of  the  title. 

The  practice  is  certainly  opposed  to  the  latter  opinion,  and  it  has 
been  correctly  obsenred,  that  the  dictum  does  not  accord  with  the 
general  rule  as  to  judgments,  registered  deeds  and  the  like  (n). 

The  court  rolls  of  a  manor  are  not  considered  as  the  evidence  of 
the  lord  only,  but  are  in  the  nature  of  public  books  for  the  benefit  of 
die  tenants  as  well  as  the  lord  (o),  so  that  it  is  a  matter  of  course  for 
the  courts  of  law  to  grant  an  inspection  of  the  court  rolls  in  a  ques- 
tion between  two  tenants  (p).  But  the  right  to  the  inspection  of  them 
is  confined  to  the  case  of  persons  interested  (q) ;  and  where  the  lord 
brought  an  ejectment  to  recover  the  land  as  copyhold,  and  the 
defendant  claimed  it  as  fireehold,  the  court  refiised  a  rule  for  the  in- 
spection of  the  court  rolls  (r).  And  it  has  also  refiised  its  aid  where 
the  inspection  was  desired  in  support  of  an  indictment  against  the 
lord,  fi>r  not  repairing  the  bank  of  a  river  (s). 

In  an  action  by  one  copyholder  of  the  manor  of  Hampstead  against 
another  for  an  encroachment  on  the  common,  the  court  was  moved 
for  a  rule  on  the  steward  of  the  manor  to  permit  the  plaintiff  to 
inspect  and  take  copies  of  the  oriffinal  minutes  of  two  manor  courts, 


(■)  3  Mad.  188. 

(a)  Sttgd.  Vend.  &  P.  759, 8tb  ed. ;  Tide 
Bngden  ».  Bignold,  2  Yo.  &  Col.  877> 
whence  it  appears  that  court  rolls  are  not 
oonstractive  notice  of  prior  incumbrances 
to  a  purchaser. 

(0;  Warriner  v.  Giles,  2  Stra.  95-5 ;  ib. 
1005,  in  Crew,  qui  tam,  «.  Saunders; 
Humble  0.  Hunt,  1  Holt,  601;  Love  v. 
Bendey,  11  Mod.  134;  2  Bac.  Abr.  632, 
cites  HiL  Ass.  1701.  And  see  Fotherinfral 
SI.  Edsington,  and  Genras  v.  Gawen,  cited 
Totb.  122;  2  Yes.  6i21 ;  5  Mod.  396,  in 
Cox  V.  Copping.  But  court  rolls  are  evi- 
dence only  as  against  the  lord  and  the 
tenants ;  Att.  Gen.  v.  Lord  Hotham,  1  Turn. 
&  Rubs.  217.  Court  rolls  proved  by  a  de- 
puty steward,  though  not  signed  by  the 
fttpward,  are  admissible  in  evidence  ;  and  a 
surrender  out  of  court  may  be  proved  by  an 
entry  thereon ;  Bridger  v.  Hnett,  2  Fos- 
ter &  Finl.  85.  In  a  suit  by  freehold  te- 
naot%  against  thQ  lords  of  a  manor  for 
establishing  the  rights  of  the  former  over 
certain  commons,  the  object  being  to  esta. 
blish  a  custom,  the  plaintiffs  were  held  en- 
titled to  have  all  the  court  rolls  produced  ; 


Warwick  v.  Queen's  College,  Law  Reports, 

Weekly  Notes,  1867,  p.  63.  c?**)e*.«/**>*'»*»%7^  ^^  /^^ 

(p)  Slade  V.  Walter,  6  Ann.  B.  R.  12 
Yin.  146;  Wood  v.  Whitcomb,  6  Ann. 
C.  B.  ib.;  The  King  v.  Shelley,  3  T.  R. 
141;  Bateman  v.  Phillips,  4  Taunt.  162, 
per  Heath,  J. 

(q)  Crew,  qui  tam,  v.  Saunders,  sup. ; 
2  Ves.  621.  And  see  3  T.  R.  142;  Tal- 
hot  V.  Borsal,  and  other  authorities,  re- 
ferred to  in  Tidd,  648,  8th  ed. ;  Finch  v. 
Bishop  of  Ely,  2  Mann.  &  Ry.  128,  (n.) ; 
post,  tit.  '*  Mandamus."  And  it  is  not 
sufficient  that  the  demand  be  only  made 
by  an  agent;  Huth,  Ex  parte,  7  Dowl. 
(P.C.)690. 

(r)  Smith  v.  Davies,  1  Wils.  104.  But 
see  Addington  v.  Clode,  15  Geo.  3,  C.  B., 
2  Sir  W.  Bl.  1030,  where,  in  a  question 
concerning  right  of  common  claimed  by 
the  defendant  as  a  freeholder,  a  rule  was 
made  absolute,  no  cause  being  shown,  to 
permit  the  defendant  to  inspect  the  court 
rolls  of  the  plaintiff,  who  was  lord  of  the 
manor. 

(«)  Rex  s.  Lord  Cadogan,  5  Barn.  & 
Aid.  902  ;  S.  C.  1  Dow.  &  Ry.  5J9. 
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and  to  produce  all  books  and  court  rolls  relating  to  the  title  of  the 
defendant  at  the  trial ;  and  on  cause  shown  for  the  defendant^  the 
court  made  the  rule  absolute  for  inspecting  all  books  and  rolls  relating 
to  the  defendant's  title^  and  producing  them  at  the  trial  (t). 

Formerly^  if  such  a  rule  were  moved  in  the  Court  of  King's  Bench, 
it  was  absolute  in  the  first  instance,  and  in  the  Common  Pleas  it  was 
a  rule  nisi  (u) ;  but  now  by  the  rules  for  establishing  a  uniformity  of 
practice  in  the  Courts  of  B.  B.,  C.  B.  and  Exch.  of  Pleas,  it  is  abso- 
lute in  the  first  instance  in  all  the  courts,  upon  an  affidavit  that  the 
copyhold  tenant  has  applied  for  and  been  refiised  inspection  (x).  It 
was  always  the  practice  to  require  an  affidavit  to  show  that  the 
applicant  was  tenant  of  the  manor y  and  had  been  denied  an  inef)ection 
and  copies  of  the  court  rolls  by  the  lord  or  his  steward  (y). 

All  matters  of  record  are  said  to  prove  themselves,  and  to  admit  of 
no  averment  against  the  truth  of  them ;  but  as  the  court  rolls  of  a 
manor,  in  strictness,  are  not  records  {z),  the  courts  will  admit  an 
averment  of  any  error  in  them  (a). 

In  the  case  of  Doe  d.  Bennington  v.  Hall  {b),  one  objection  to  the 
plaintifi*'s  recovering  in  the  ejectment  was,  that  no  stamped  copy  of 
court  roll  was  given  in  evidence,  to  prove  the  surrender  and  admit- 
tance, and  that  production  of  the  original  books  containing  the 
entries  of  them  was  not  sufficient  since  the  stamp  act  of  48  Geo.  III. 
c.  149 ;  for  that  if  the  evidence  of  the  original  entry  on  the  court 
roll  could  be  received,  the  stamp  would  be  always  evaded.  But  Lord 
Ellenborough,  C.  J.,  in  delivering  the  opinion  of  the  court,  held,  that 
the  statute  not  having  required  a  stamp  upon  the  original  court  roll 
itself,  but  only  on  the  copy,  it  could  not  be  deemed  an  evasion,  and 
that  it  is  not  necessary  for  the  tenant  to  produce  his  copy,  if  he 
chooses  to  risk  the  evidence  of  his  title  in  not  taking  a  copy.  And 
his  lordship  added,  "  how  can  a  copy  be  evidence,  unless  the  original 
be  evidence  ?" 

In  practice  it  is  more  usual  to  rely  upon  the  evidence  of  the  court 
rolls  than  of  copies  (c) ;  but  it  was  long  since  held  that  a  copy  of  a 


(0  Folkard  v.  Hemet,  C.  B.  16  Gea  8, 
2  Sir  W.  BI.  1061.  And  see  Cox  v.  Cop- 
pinfi^,  ubi  sup.    Inf.  Chap.  XVI. 

(k)  Tidd,  492,  648.  8th  ed. 

(<)  Rule  31,  Hil.  T.  1858. 

(y)  Barn.  286 ;  8  Wils.  399 ;  Tidd,  648. 
Bat  see  per  Heath,  J.,  4  Taunt  168.  But 
in  a  modern  case  the  court  granted  a  rule 
absolute  in  the  first  instance  for  the  usual 
limited  inspection  of  the  court  rolls,  to 
enable  the  devisee  of  a  rent  charge  out  of 
copyholds  to  complete  his  title ;  Ex  parte 
Barnes,  2  Dowl.  (N.  S.)  20. 


(2)  Ante,  p.  848.    ' 

(a)  Ante,  p.  137. 

(fr)  16  East,  208.  And  see  Fawkner  si; 
Billingham,  Hetl.  46. 

(e)  Adams  on  Ejectm.  265;  Doe  tf. 
Garrod  v.  Oily,  4  Per.  &  Dav.  275  ;  S.  C. 
12  Adol.  &  Ell.  481  i  ante,  p.  889,  n.  (k\ 

It  has  been  df^cided  that  a  court  roll  is 
secondary  evidence  of  i^  power  of  attorney 
to  surrender  copyholds,  if  the  power  can- 
not be  found  ;  Doe  v.  Caperton,  9  Car.  & 
Pa.(N.  P.)115. 
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oooit  roll  under  the  steward's  hand  was  good  evidence  of  the  copy- 
holder's estate  (d) ;  and  that  an  examined  copy  of  the  court  roll  is 
also  evidence,  if  sworn  to  be  a  true  one  (f ). 

Not  only  the  original  comt  ndls,  but  also  examined  stamped  copies 
of  them  are  evidence  of  a  surrender  taken  out  of  courts  and  of  the 
admittance  under  it  (/)• 

In  the  case  of  The  Dean  and  Chapter  ef  Elg  v.  Stewart  (g)  Lord 
Hardwicke  ruled^  that  where  the  admittance  of  a  copyhold  was  of 
thirty  years'  standing,  a  copy  of  such  admittance  might  be  read  in 
evidence,  and  that  it  was  not  necessary  that  it  should  be  signed  by 
the  steward  of  the  court. 

And  in  Wynne  v.  TyrwhUt  (/<),  which  was  an  action  by  the  lord 
for  trespasses  on.  the  waste,  it  was  contended  that  entries  in  the 
steward's  books,  though  above  thirty  years  old,  could  not  be  received 
in  evidence  without  proof  of  his  handwriting,  and  the  fact  that  he 
was  dead ;  but  Kiehardson,  J.,  overruled  the  objection ;  and  a  rule 
nisi  obtained  for  a  new  trial  was  discharged,  the  court  holding  that 
the  rule  was  not  confined  to  deeds  or  wills,  but  extended  to  letters, 
and  other  written  documents  coming  from  the  proper  custody y  and 
observing  that  it  was  founded  on  the  antiquity  of  the  instrument,  and 
the  great  difficulty,  nay,  impossibility  of  proving  the  handwriting  of 
the  party  afler  such  a  lapse  of  time. 

Yet  in  the  report  in  Fortescue  (i)  of  the  Duke  of  Somerset  &  France, 
there  is  a  note,  that  an  admission  under  the  hand  of  the  steward, 
though  above  forty  years  old,  was  rejected  in  evidence,  because  they 
could  not  prove  the  steward's  hand. 

And  as  the  steward  of  a  customary  court  does  not  stand  in  the 
ntuation  of  a  public  officer  (j),  it  would  certainly  appear  to  be  essen- 
iitl  that  his  handwriting  should  be  proved,  to  establish  the  authen- 
ticity of  any  copy  of  court  roll,  unless  under  circumstances  similar  to 
those  in  Wynne  &  TyrwhUt. 

A  custumary  of  a  manor  of  antiquity,  and  handed  down  from 


id)  Sdow  v.  Cutler  &  Stanley,  1  KeK 
K7;  Lee  9.  Boothby,  ibi  720.  [N.B.  In 
this  ease  the  steward  was  counsel  for  the 
lord  as  plaiotiff;  Scroggs,  97.]  And  see 
12  Vin.  Abr.  101,  pi.  Z6 ;  Chance  v.  Dod, 

2  Barnard.    B.  R.   406;  Street  v.  Roper, 
ib.;  12  Vin.  214,  215;  Rowe  «.  Brenton, 

3  Mann.  &  Ry.  296 ;  Breeze  v.  Hawker,  14 
SiiB.360. 

In  Pilkington  v.  Bagshaw,  Sty.  460^ 
Rolle,  C.  J.,  said,  **  If  copies  of  court  rolls 
be  showed  to  prove  a  customary  estate,  the 
enjoyment  of  such  estate  must  also  be 
proved,  otherwise  the  proof  is  not  good/' 


(e)  2  Bac.  Abr.  682,  cites  Comb.  837 ; 
12  Mod.  24.  And  see  Doe  4*  Cook.  5 
Esp.  Rep.  221  ;  Mann.  Dig.  94 ;  3  Man.  & 
Ry.  297,  in  Rowe  v.  Brenton. 

( /  >  Doe  d.  Cawthorn  v.  Mee,  4  Bam. 
&  Adol.  617;  S.  C.  (Hawthorn  v.  Mee), 
1  Nev.  fr  Mann.  424.  And  see  Doe  «. 
Oily,  4  Per.  &  Dav.  275 ;  Carpenter  v.  Bui- 
ler,  2  Mood.  &  R.  298. 

(g)  2  Atk.  45. 

(A)  4  Barn,  ft  Aid.  376. 

(f )  P.  43. 

(j)  See  2  Bac.  Abr.  611. 


352 


OF  EVIDENCE. 


[part  I. 


steward  to  steward^  although  not  signed  by  any  one,  has  been 
ceived  as  good  evidence  to  prove  the  course  of  descent  (A). 

If  the  lord  claim  an  ancient  and  accustomed  payment  from  his 
tenants  on  certain  events^  the  books  of  the  steward  or  bailiff  of  the 
manor^  whereby  he  charges  himself  with  monies  received,  may  be 
produced :  unless,  however,  it  appears  that  such  a  sum  of  money  has 
been  from  time  to  time  paid  by  the  tenants,  the  mere  entry  by  the 
steward  is  very  weak  evidence  (/). 

But  in  a  modem  case  (m),  a  book  received  by  the  steward  from  his 
predecessor,  in  which  were  entered  the  fines  assessed,  whether  paid 
or  not  paid,  and  which  was  accessible  to  all  the  copyholders,  was 
held  by  the  Court  of  Common  Pleas  to  have  been  properly  rejected 
as  evidence,  C,  J.  Tindal  observing,  "  How  are  we  to*  say  whether 
the  fines  were  ever  paid  or  not  ?  The  evidence  is  purely  conjectural. 
Nor  can  it  be  said  that  the  book  contains  evidence  of  the  steward's 
having  charged  himself;  for  it  appears  he  made  up  a  second  book  at 
the  end  of  each  year,  in  which  he  put  down  the  fines  which  had  been 
actually  paid." 

The  case  of  Folkard  v.  Hemet  (n)  shows  that  the  steward's  minutes 
of  the  proceedings  at  the  customary  Court  Baron  are  open  to  the 
inspection  of  the  tenants  of  the  manor,  as  well  as  the  court  books  in 
which  those  proceedings  are  afterwards  formally  recorded;  and  as 
any  error  in  the  court  rolls  may  be  corrected  (o),  it  follows  that  not 
only  such  minutes,  but  also  the  drafts  of  the  rolls,  should  be  carefully 
preserved,  and  handed  down  fix)m  steward  to  steward. 

In  a  dispute  between  the  lord  and  a  devisee  of  a  copyholder.  Holt, 
C.  J.|  held  at  N.  P.,  that  the  recital  of  a  will  in  the  copy  of  admission 
was  good  evidence  of  the  devise  against  the  lord  or  any  stranger ;  but 
that  if  the  dispute  had  been  between  the  heir  and  the  devisee,  the  will 
itself  ought  to  have  been  produced ;  and  he  ruled,  that  the  rough 
draft  of  the  steward  of  the  manor  of  the  admittance  was  admissible 
evidence  {p). 


(k)  Denn  d,  Goodwin  &  Wragg  et  uz. 
0.  Spray,  1  T.  R.  466 ;  Roe  o.  Parker,  5 
T.  R.  30. 

(/)  See  12  Vin.  105,  pi.  3.  Practice 
alone  is  admitted  as  sufficient  evidence  to 
a  jury  of  the  existence  of  a  custom ;  Doe  4 
Mellersh,  5  Adol.  &  EII.  541 ;  1  Ncy.  &  Per. 
80;  ante,  pp.  24,  108.  See  the  case  of  Doe 
d.  Lord  Ashburnham  v.  Michael,  15  Jur. 
677,  where  the  entries  in  a  book  of  yearly 
accounts  between  the  lord  of  a  manor  and 
his  steward  were  held  receivable  in  evi- 
dence on  the  same  footing  as  entries  by  the 


steward  for  the  time  being. 

(m)  Dean  and  Chapter  of  Ely  «.  Calde- 
cot,  7  Bing.  438.  And  see  Doe  Ob  BeviaSy 
7  Man.,  Gr.  &  Sc.  456. 

(n)  2  Sir  W.  Bl.  1062;  ante,  p.  850. 

(o)  See  Kite  4*  Queintoo,  Bread  v. 
Brend,  Burgess  v.  Foster,  and  other  au- 
thorities, ante,  p.  137  et  seq. 

(p)  1  Ld.Raym.  735  :  12  Vin.  Abr.  214^ 
respecting  evidence  in  support  of  customs 
as  between  lord  and  tenant,  see  Price  v. 
Woodhouse,  3  Wels.  H.  &  G.  617  ;  IS  L. 
J.  Exch.  (N.  S.)271. 


CH.  XV  J 


OF  EVIDENCE. 


353 


In  the  case  of  Doe  d.  Priestley  and  Wife  y.  Callaway  (q),  the  Court 
of  B.  B.  decided  that  the  draft  of  an  entry  produced  from  the  muni- 
ments of  the  manor,  and  the  parol  testimony  of  the  foreman  of  the 
homage  who  made  the  presentment,  were  properly  admitted  at  the 
trial  by  the  learned  judge  (Mr.  J.  Holroyd)  as  evidence  of  such  sur- 
render and  presentment,  although  no  entry  thereof  appeared  on  the 
court  rolls.  Lord  Tenterden  in  that  case  took  notice  of  the  above 
authority  of  C.  J.  Holt,  and  observed,  "  It  does  not  appear  whether, 
in  that  case,  a  fair  roll  had  been  engrossed  and  lost ;  but  I  cannot 
think  that  material.  The  draft  may  have  been  not  a  copy,  but  the 
original  from  which  the  roll  was  afterwards  to  be  made  out.  The 
draft  itself  is  more  in  the  nature  of  an  original  than  the  copy,  though 
the  latter  is  more  convenient  for  reference,  and  therefore  is  the  docu- 
ment which  is  generally  resorted  to." 

And  in  jRex  v.  The  Inhabitants  of  Thruscross  (r),  where  the  record 
book  of  the  manor  of  an  admittance  to  a  copyhold  recited  a  surrender 
to  the  uses  of  the  wiU,  but  the  surrender  could  not  be  found,  the  ori- 
ginals being  kept  loose  and  irregularly,  nor  was  the  surrender  recorded 
on  the  rolls, — the  book  was  held  to  be  admissible  evidence  of  such 
surrender. 

In  an  action  of  ejectment  by  a  devisee  of  copyhold  property,  the 
claimant  must  formerly  have  proved  not  only  his  own  admittance, 
and  the  will  itself  tmder  which  he  claimed  («),  but  the  admittance  of 
the  testator  (^);  and  likewise  his  surrender  to  will,  (if  the  will  had 
been  made  prior  to  the  now  repealed  act  of  55  Geo.  III.  c.  192)  («;, 
and  his  death,  and  the  determination  of  any  prior  estates  (a:). 

And  proof  of  the  admission  of  a  person  of  the  name  of  the  lessor 
of  the  plaintiff  in  ejectment,  by  production  of  the  court  rolls,  is 
not  alone  sufficient,  but  evidence  of  the  lessor's  identity  is  re- 
quisite (y). 

As  the  admittance  of  a  tenant  for  life  is  the  admittance  of  all  in 


{q)  6  Barn.  &  Creu.  484;  S.  C.  9  Dow. 
&  Ry.  618. 

(r>  1  Adol.  &  £U.  126 ;  S  Nev.  &  Mann. 
284;  ante,  p.  67t  n.  (A).  The  judgroent  of 
a  manor  court  has  been  held  to  be  suffi- 
ciently proved  by  the  short  minutes  of  the 
steward  in  the  court  book;  Dawson  v. 
Gregory,  7  Ad.  &  El.  (N.S.)  756. 

{»)  Jenkins  *.  Barker,  2  Bac.  Abr.  632 ; 
Boe  4*  Hicks,  2  Wils.  15,  16;  Roecoe, 
376;  2  Starkie,  417.  Thp  probate  was  not 
evidence  of  a  devise  of  real  property  ;  Bull. 
N.  P.  246  ;  2  Camp.  389 ;  Jervoise  v.  Duke 
of  Northumberland,  1  Jac.  &  Walk.  570 ; 

8. 


1  Phill.  on  Evid.  264 ;  Rose.  57.  Now  see 
sect.  64  of  20  &  21  Vict.  c.  77*  to  amend 
the  law  relating  to  probates  and  letters  of 
administration  in  England. 

(/)  Wilson  V.  WeddeU,  YeL  145. 

(k;  Roscoe,  276. 

(«)  Roscoe,  274.  The  reader  will  bear 
in  mind  that  an  unadmitted  devisee  may 
now  devise,  and  that  the  b5  Geo.  3,  c.  192, 
is  now  repealed. 

(y)  Doe  d.  Hanson  and  others  0.  Smith 
and  another,  1  Campb.  196;  2  Stark.  416  ;, 

2  Phill.  200. 

A  A 
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Temainder  (z),  a  person  claiming  under  a  remainderman  onljjieed 
prove  die  admittance  of  the  tenant  for  Hie  (a). 

Where  the  title  does  not  come  in  question,  it  is  not  necessKEj  to 
give  evidence  of  the  admittance  or  grants  and  copsequeniiy  not  in 
replevin  (6). 

In  ejectment  by  the  customary  heir,  the  seisin  of  the  anceslof  must 
be  proved  by  showing  actual  possession^  or  that  he  received  rent  £rom 
the  person  in  possession  (c),  or  by  showing  the  possession  of  his  leasee 
for  years  {d ). 

Proof  of  possession  and  pernancy  of  the  rents  is  prim&foM  evi- 
dence of  a  seisin  in  fee  (e),  but  it  may  be  rebutted  by  stronger  cir- 
cumstantial evidence :  so  the  proof  of  above  forty  years*  subseqo^it 
twssession  by  a  daughter,  whilst  a  son  and  heir  lived  near,  was  deemed 
sufficient  presumptive  evidence  that  the  first  possessor  had  only  a 
particular  estate  (/). 

And  in  ejectment  by  the  heir^  the  descent  to  the  plaintiff  is  to  be 
proved  by  a  pedigree,  authenticated  by  examined  copies  of  the  pariah 
registers,  or  production  of  the  registers  themselves  {g). 

The  possession  of  a  guardian  in  socage  is  evidence  of  the  seiain  of 
the  infant  (A). 

And  the  declarations  of  a  deceased  occupier  of  whom  he  held  the 
land,  is  evidence  of  the  seisin  of  that  pers(Ni(i). 

Evidence  of  the  customs  in  one  manor  is  not  allowed  to  prove  a 
custom  in  another  manor  (A)^  except  where  there  is  a  probable  ground 
for  similitude,  as  in  the  case  of  the  b(Mrder  law,  governing  one  entire 
district  (Q,  or  in  the  three  northern  coimties,  Cumberland,  Westmore- 
land, and  Northumberland^  in  the  tenant  right  estates;  and  there 
the  custom  of  neighbouring  manors  has  been  deemed  admissible  evi- 
dence (m). 

And  in  the  Dean  and  Chapter  of  Ely  v.  Warren  (it)  Lord  Hard- 


(s)  Ante,  p.  202. 

(a)  2  PhUl.  201 ;  Ro8Coe,276 ;  2  Stark.  41 7. 

{h)  Adams  v.  Cross,  2  Vent.  181. 

(c)  Co.  Lit  15  a;  Ball.  N.  P.  103; 
Rose.  272. 

{d)  Co.  Lit  248  a. 

(«)  Rose.  11,  272. 

(/}  Jayne  v.  Price.  £  Taunt  326. 

{g)  Bull.  N.  P.  247 ;  1  PhilL  325,  328  ; 
Roftc.  50;  Bridger  «.  Huett,  2  Post  & 
Finl.  35. 

(h)  Goodtitle  ^  Newman,  8  Wfls.  518. 
As  to  postetiiofratrist  see  ante,  p.  38. 

(I)  Peaceable  v.  Watson,  4  Taunt  Iff. 

(k)  Duke  of  Somerset  v.  France  et  ah, 
1  Stra.  654;  B.C.  Fortesc.  41.  And  see 
Dean  and  Chapter  of  Ely  t>.  Warren,  post ; 


Cowp.  807 ;  Roe  v.  Parker,  5  T.  R.  30 ; 
Marquis  of  Anglesey  «•  Lord  Hatherton. 
10  Mees.  8e  Wel&  218. 

(0  Ruding  9.  Newell,  2  Stra.  957t  Stan- 
ley V.  White,  14  East;  338,  341 ;  4  Madd. 
224,  in  White  o.  Lisle. 

(in)  Roe  V.  Parker,  sup. ;  Champiaii  4* 
Atkinson,  3  Keb.  90.  And  see  per  Lord 
EUenborough  in  The  King  w.  Ellis,  I  Man. 
&  Selw.  662,  citing  the  Lord  Barelay^ 
case  from  Hale  de  Jnr.  Mar.  35 ;  Kamt  v. 
Brenton,  8  Bam.  &  Cress.  758;  8.  C.  3 
Mann.  &  Ry.  144, 229 ;  ante,  p.  304.  In 
the  above  case  of  Champian  ^  AtkiiMon,  it 
was  held  that  the  steward,  thoQgb  he  bad  a 
fee  for  the  admission,  night  be  a  wit 

(r)  2  Atk.  189. 
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wicke  heldy  thmt  although  the  evidence  of  neighbouring  manors  should 
not  geneiallj  be  admitted  to  show  the  custom  of  another  manor,  jet 
that  the  rule  was  not  so  universal  as  not  to  be  varied  in  some  in« 
atanoes:  as  in  mine  countries,  the  courts  have  admitted  evidence  with 
regard  to  profits  of  mines  out  of  other  manors,  where  there  was  a 
similitude  to  explain  or  corroborate  the  custom  of  the  manor  in  ques- 
tion ;  and  his  lordship  permitted  evidence  to  be  read,  which  went  to 
establish  a  right  in  the  tenants  to  common  of  turbaiy. 

Bat  evidence  as  to  other  manors  is  not  so  properly  to  be  considered 
evidence  of  the  custom  of  one  manor  to  prove  the  custom  of  another^ 
as  evidence  to  prove  one  and  the  same  custom  pervading  the  whole 
district  of  manors  (o). 

In  the  case  of  customary  commomen,  a  verdict  in  an  action  for  or 
against  one  is  evidence  for  or  against  another,  claiming  in  the  same 
right.  And  so  in  other  cases  of  public  prescription  {p\  as,  for  in« 
stance,  in  the  case  of  customary  tolls ;  and  it  is  not  material  whether 
the  verdict  be  recent  or  ancient  (q)*  But  the  verdict  ii^  such  cases  is 
not  conclusive  (r). 

It  has  been  ruled  that  a  tenant  of  the  manor  not  claiming  by  a 
costam  may  give  evidence  to  prove  the  custom,  but  that  a  tenant 
churning  by  such  custom  cannot  be  a  witness  («). 

And  in  a  modem  case  the  Court  of  B.  R.  held,  that  a  copyholder 
was  an  incompetent  witness  to  prove  a  customary  right  in  the  manor 
for  copyholders  to  take  timber  for  repairs  without  assignment  of 
the  lord  {t). 

(•)  Saf.  n.  («>  Pye  «.  Bnmwell,  8  Q.  B.  Rep.  307.    The 

(p)  Bced  V.  Jaduon,  1  Eait,  357,  per  6  &  7  Vict  c.  85,  for  improving  the  law  of 

Lord  KenyoD,  C.  J.  evidence,  provided  that  do  person  offered 

{q)  The  City  of  London  v.  Gierke,  Garth,  ai  a  witness  should  he  excluded,  by  reason 

181  ;  Bun.  N.  P.  288.  of  incapacity  from  crime  or  other  interest, 

(r)  See  Biddulph  «.  Ather,  2  Wils.  23  ;  from  giving  evidence,  either  in  person  or  by 

2  Ca.  Se  Op.  452 ;  Roscoe,  80.  In  the  above  deposition ;  but  that  every  person  so  offered 

of  Biddulph  6;  Ather,  the  Gourt  of  should  be  admitted  to  give  evidence,  not- 


C  B.  held,  that  two  allowances  in  eyre,      withstanding  he  might  have  an  interest  in 
and  a  judgment  in  trespass  400  years  back,      the  matter  in  question,  and  notwitbstand- 


not  conclasive  evidence  against  usage  ing  his  previous  conviction  of  any  crime  or 

for  near  a  century  to  have  wreck  of  the  offence.   The  act  was  not  to  render  corope- 

iKa.  tent  any  party  to  any  suit  nan^ed  in  the  re- 

(«)  12  Mod.  24.    And  as  to  the  admissi-  cord,  or  any  lessor  of  the  plaintiff,  or  tenant 

bility  of  the  evidence  of  the  lord  for  a  copy-  of  the  premises  sought  to  be  recovered  in 

bolder,  see  Oanrard  v.  Lister,  1  Keb.  15.  ejectment,  or  the  landlord  or  other  person 

Where  the  lord  of  a  manor  sought  to  re-  in  whose  right  any  defendant  in  replevin 

cover  a  piece  of  land  as  parcel  of  the  wastes  might  make  cognizance,  or  any  person  in 

over  which  the  copyhold  tenants  were  en-  whose  immediate  behalf  any  action  might 

tided  to  a  right  of  common,  their  evidence  be  brought  or  defended ;  but  that  portion 


held,  before  the  6  &  7  Vict.  o.  85,  to  be  of  the  act  was  repealed  by  sect  1  of  14  fir 

inadmianble,  on  the  ground  of  interest,  to  15  Vict.  c.  99,  noticed  sup.  p.  346,  n.  (a). 
prove  that    they  had  exercised  rights  of         (0  Lady  Le  Fleming  v.  Simpson,  2  Man. 

common  over  the  land  in  question ;  Doe  d.  Bi  Ry.  169. 
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And  in  the  before-mentioned  case  of  the  Duke  of  Somerset  tc 
France^  the  lords  of  other  manors  were  not  allowed  as  witnesses  to 
prove  a  custom  as  to  fines  payable  in  the  particular  manor,  but  the 
recent  submission  of  several  tenants  to  such  payments  was  deemed 
admissible  evidence. 

It  was  adjudged  in  the  case  oi  Freeman  v.  Phillipps  and  another  (u), 
that  an  alleged  custom  may  be  disproved  by  depositions,  in  a  suit 
instituted  against  a  former  lord,  by  a  person  claiming  to  be  admitted 
under  a  custom  at  variance  with  the  one  so  alleged  to  prevail  in  the 
manor;  which  depositions  were  there  made  by  the  witnesses  of  the 
claimant;  and  it  was  also  held  that  such  depositions,  if  only  admis- 
sible as  declarations  of  persons  deceased,  could  not  be  rejected  as 
being  made  post  litem  motam,  the  same  custom  not  being  in  contro- 
versy in  the  former  suit.  This  question  was  brought  before  the  Court 
of  King's  Bench  upon  a  rule  for  a  new  trial  in  an  action  on  the  case 
by  a  copyholder  against  the  lord  of  a  manor  and  his  steward,  for  a 
false  return  to.  a  mandamus  directing  the  defendants  to  hold  a  court, 
and  accept  firom  the  plaintiff  (the  second  surviving  life  of  two,  and 
having  named  one  M.  Z.  in  place  of  the  first)  a  surrender,  &c.,  and 
re-grant,  &c.,  under  a  custom  for  the  second  life  in  copyholds  (usuallj 
granted  for  two  lives)  if  he  survived  the  first,  to  add  another  life  in 
place  of  the  first,  and  surrender  to  the  lord  or  his  steward  in  court 
such  copyhold,  for  the  purpose  of  having  a  re-grant  thereof  for  his 
life  and  such  other  life  named,  and  for  the  lord  or  his  steward  to 
accept  and  re-grant  the  same  as  aforesaid,  the  surviving  life  paying 
by  way  of  fine  such  sum  of  money  as  by  the  jury  or  homage  of  the  said 
court  might  be  assessed  or  ascertained  to  be  equal  to  two  years*  improved 
value  of  the  tenement  so  surrendered  and  re-granted.  The  defendants 
made  a  return  to  the  mandamus  denying  such  custom,  and  pleaded 
not  guilty. 

At  the  trial  before  Graham,  B.,  at  Leicester,  the  above  evidence 
was  admitted  for  the  purpose  of  establishing  a  custom  for  any  copy- 
hold tenant  for  life  or  lives  to  change  his  lives ;  or  if  any  of  his  lives 
were  dead,  to  fill  up  the  copy  by  adding  or  naming  one  or  two  lives 
to  the  life  in  being,  for  which  the  copyhold  tenant  should  pay  to  the 
lord  a  reasonable  fine  to  be  set  by  the  lord  or  his  steward;  and  there 
was  a  verdict  for  the  defendants. 

The  court  thought  that  the  evidence  was  properly  admitted,  and 
discharged  the  rule  for  a  new  trial.  Lord  EUenborough  said,  that  in 
all  cases  of  customs,  such  as  the  custom  to  grind  at  mills,  as  in  the 
case  of  Settle  Mill{x)  and  various  other  mills,  depositions  of  the 

(v)  4  Mau.  &  Selw.  486.  n. ;   Weeks  v.   Sparke,   1  Mau.  Ac    Selw. 

(«)  See  Cort  v.  Birkbeck,    Doug.  219.       679. 
Vide  also  Nichols  v.  Parker,  14  East,  331, 
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above  nature  had  ever  been  received :  that  he  had  heard  them  read 
twenty  or  thirty  times  on  the  circuit  he  used  to  go,  without  objection, 
and  he  remembered  particularly  in  the  case  o{  Leeds  Mill,  that  they 
were  admitted  as  the  depositions  of  persons  standing  in  pari  jure. 
And  the  court  further  observed,  in  answer  to  an  objection  made  to 
the  evidence  as  being  res  inter  aUos  acta,  that  the  plaintiff  made 
common  daim  with  other  copyholds  granted  for  two  lives,  by  which 
he  was  entitled  to  go  into  the  question  of  usage,  as  it  applied  to  all 
the  like  tenements  within  the  manor,  and  that,  on  the  other  hand, 
be  exposed  his  claim  to  be  met  by  evidence  relating  to  any  other 
tenement  within  the  manor,  standing  in  the  same  situation  as  his 
own(y). 

We  have  seen  that  evidence  of  usage  will  be  received,  and  have 
the  effect  of  controlling  the  operation  of  ancient  admissions,  so  that 
the  word  prati,  with  reference  to  usage  and  acts  of  ownership,  may 
be  confined  to  the  prima  tonsura  of  the  land  (z). 

And  where  the  question  was  whether  the  lord  was  entitled  to  the 
coals  under  a  freehold  tenement  within  the  manor,  the  Court  of  B.  B. 
held  that  it  was  competent  to  him  to  show  by  parol  evidence  that  the 
plaintiff's  lands  lay  within  the  ambit  of  the  new  land,  as  distinguished 
from  the  old  land,  and  also  to  show  by  evidence  of  general  reputation,' 
as  well  as  acts  of  taking  coal  under  the  lands  of  other  freeholders 
within  the  same  boundary,  that  the  right  to  the  coals  under  the 
plaintiff's  lands  was  in  the  lord  (a). 

If  a  custom  be  proved  by  entries  on  the  rolls,  for  a  widow  to  hold 
the  estate  during  her  chaste  viduity,  it  is  sufficient  evidence  of  the 
condition  to  ground  an  ejectment  against  her  by  the  remainder-man, 
as  fer  a  forfeiture  on  incontinence,  though  there  be  no  instance  of 
such  a  forfeiture  having  been  enforced  (ft). 

But  the  author  imagines  that  reputation  alone,  unassisted  by  en- 
tries on  the  rolls,  could  not  be  received  as  evidence  of  a  custom  (c) ; 
although  it  should  seem  that  reputation  alone  is  admissible  evidence 
to  prove  the  existence  of  a  manor  (£?);  the  distinction  being,  that  a 


(y)  See  further  as  to  the  admiwibility 
of  depositions  and  declarations  in  evidence. 
Bull.  N.  P.  239  et  seq.  \  Tooker  v.  Duke  of 
Beaufort,  1  Burr.  146 ;  Walker  v.  Walker, 
2  Atk.  98  ;  S.  C.  Barnard.  217 ;  Berkeley 
Peerage  case,  4  Campb.  401;  Banbury 
Peerage  case,  2  Selw.  N.  P.  712 ;  Rex  «. 
Cotton,  8  Campb.  444;  1  Phill.  189,  n., 
193,  209,  230,  n.,  286,  287,  290  ;  2  ib.  188, 
189 ;  Rose  13  et  seq. ;  ib.  47,  84,  83 ;  ante, 
pp.  124,n.(3),163,n.  (^). 

(x)  Summers  o.   Dixon,   7  East,  200; 


ante,  p.  129. 

(a)  Barnes  v.  Mawson,  1  Mau.  &  Selw. 
77. 

(6)  Doe  d.  Askew  and  another*.  Askew, 
10  East,  320 ;  ante,  p.  36. 

(c)  Ante,  pp.  23,  26.  And  see  1  Mau. 
&  Selw.  690,  in  Weeks  e.  Sparke ;  14  East, 
330,  in  Morewood  v.  Wood;  Harwood  v. 
Sims,  Wight  113  ;  Peake*s  Evid.  App.  iii. 

id)  Steele.  Prickett,  2  Stark.  466;  Smith 
V.  Smith,  2  Pri.  IJl ;  Curpon  «.  Lomax,  3 
Esp.  60. 
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general  or  public  right  may  be  proved  bj  reputation^  but  a  particular 
right  cannot  («). 

We  have  also  seen,  that  a  general  reputation  extending  a  recorded 
custom  is  evidence  to  be  left  to  a  jury  {f),  and  which  decifflon  at 
least  qualified  the  doctrine  of  Lord  Coke  in  Ratcliffe  &  CAapHn  (gy, 
that  to  prove  a  custom  it  must  be  shown  by  proceedings  to  have  been 
put  in  use. 

So  in  the  case  of  Soe  d.  Beebee  v.  Parker  {h)f  an  entiy  on  die 
rolls  of  a  manor^  stating  the  mode  of  descent,  was  deemed  to  be  ad- 
missible evidence  of  the  custom,  though  bo  instances  could  be  proved 
of  any  persons  having  taken  under  it. 

A  single  instance  will,  under  some  circumstances,  be  sufficient  evi* 
dence  to  prove  a  custom,  as  in  Doe  d.  Mason  v.  Mason  (i),  where  the 
jury  found  in  fiivor  of  the  alleged  custom  for  the  lands  to  descend  to 
a  youngest  nephew,  upon  the  evidence  given  of  the  admittance  of  a 
youngest  nephew  as  the  customary  heir,  at  a  Court  Leet  and  Court 
BaiOn  in  1657,  although  for  the  defendant  it  appeared  that  iu  1692 
the  jury  and  homage  presented,  that  the  custom  of  descent  extended 
only  to  the  youngest  brother,  and  two  witnesses  swore  to  the  reputa- 
tion of  the  custom  going  no  farther. 

So  in  Roe  d.  Bennett  v.  Jeffery{k\  where  only  one  recorded  sur- 
render in  fee  by  tenant  in  tail  of  a  copyhold  estate  was  admitted  as 
evidence  to  ptove  a  custom  to  bar  intails  by  surrender,  although  diere 
was  one  instance  of  a  recovery  in  the  same  manor. 

When  in  ejectment  the  jury  decide  upon  evidence  of  a  doubtful 
and  contradictory  nature,  the  court  above  will  not  grant  a  new  tnal 
on  the  suggestion  of  the  verdict  being  contrary  to  evidence,  as  tlie 
custom  may  be  tried  again  in  another  ejectment  (/). 

In  an  ejectment  against  the  widow  of  a  copyholder,  she  justified 
because  the  wife  of  a  copyholder  by  the  custom  oiught  to  have  far 
life :  the  custom  was  traversed,  and  it  was  held,  that  evidence  by  the 
defendant,  of  a  widow^s  estate  only,  did  not  maintain  the  issue  («)• 

A  casual  destruction  of  deeds  wiU  not  induce  either  a  court  <^  law 


(«)  Outram  v.  Morewood,  6  T.  R.  123 ; 
Weeks  Sf  Sparke,  Morewood  4  Wood, 
sup. ;  White  «.  Lisle,  4  Madd.  224,  22^ ; 
Keed  v.  Jackson,  1  East,  367 ;  Richards  v. 
Bassett,  10  Bar.  &  Cr.  661 ;  ante,  p.  355 ; 
Dunra?en,  Earl  of  v.  Llewellyn,  14  Jur. 
1089. 

(/)  Doe  d.  Foster  and  another  v.  Sis- 
son,  12  East,  62  ;  ante,  p.  25.  But  see  12 
Vin.  tit.  •*  Evidence"  (T.  b.  25),  pi.  4, 

(g)  4  Leo.  242. 

{h)  5  T.  R.  26 ;  ante,  p.  25;  In  this 
case  Lord  Kenyon  held,  that  an  account 
taken  by  the  homage  a  century  and  half 


ago  of  the  customs  of  the  manor,  under 
the  sanction  of  an  oath,  ought  to  be  con- 
sidered as  a  true  one,  and  that  the  jury  had 
▼ery  properly  given  credit  to  it. 

{i)  ^  Wils.  63;  ante,  pp.  26,  49.  Bnt 
instances  or  entries  of  a  recent  date  would 
not  prove  a  custom  ;  Jackman  ».  Hoddes- 
don,  Cro.  Eliz.  351. 

(k)  2  Mau.  &  Selw.  92 ;'  ante,  pp  47» 
49. 

(/)  Doe  ^  Mason,  sup. 

(m)  Linsey  o.  Dixon,  Dy.  192,  pi.  33. 
When  customs  are  to  be  construed  strictly 
and  when  not  so,  see  ante,  p.  24. 
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or  equity  to  &Vor  the  pfesumption  of  evidence ;  but  if  a  man  destroy 
a  court  roU  or  copy,  designed  to  be  evidence  against  himself,  the 
couitB  win  presume  everything  capable  of  being  presumed  (it). 

In  Chapman  v.  Cawlan  (o),  which  was  an  action  by  a  copyholder 
against  a  fieeholder  for  overstocking  the  common^  a  parchment  writing 
fiom  amongst  the  muBiments  of  the  manor,  dated  in  1696,  and  pur- 
potting  to  be  signed  by  many  copyholders,  stating  an  unlimited  right 
of  oommon,  and  agreeing  to  a  restricted  manner  of  stocking  it,  and 
another  parchment  writing  of  the  same  sort,  dated  in  1717,  were 
admitted  as  evidence  of  the  reputation  of  the  prescriptive  right  of 
oommon  at  that  period,  against  the  restricted  right  set  up  by  the 
plaintiff. 

But  the  tenants  of  a  manor  are  not  competent  judges  to  decide  a 
question  of  an  exclusive  right  claimed  adversely  to  an  alleged  interest 
in  themselves;  so  an  ancient  presentment  by  the  homage  jury  at  a 
Coort  Baron,  that  particular  persons  had  no  other  right  to  certain 
waste  land  than  such  as  the  other  freehold  tenants  of  the  manor  had 
for  their  commonable  cattle,  was  held  not  to  be  admissible  evidence 
against  the  plaintiff  claiming  to  be  exclusive  owner  of  such  land(p). 

In  an  action  by  the  lord  against  a  copyholder  for  taking  stones,  to 
be  nsed  on  his  cc^yhold  premises,  another  copyholder  is  a  com- 
petent witness  for  the  defendant  since  3  &  4  WilL  IV.  c.  42,  ss.  26, 

By  the  same  rule  that  old  leases  are  receivable  in  evidence  in  favor 
of  lliose  claiming  under  the  lessors  (r),  licences  granted  by  the  lords 
of  manors,  and  entered  on  the  court  rolls,  may  be  given  in  evidence 
in  support  of  a  prescriptive  right  of  fishery,  provided  that  payments 
have  been  made  to  the  lord,  in  modem  times,  of  rents  tmder  similar 
licences,  or  that  the  lords  have  exercised  other  acts  of  ownership  over 
the  fishery  (s). 


(«)  1  Lord  Raym.  781 ;  Cookes  t, 
Hellicr,  1  Vet.  256;  Hob.  109. 

(o)  13  Eatt,  10. 

(p)  Richarda  v.  Bassett,  10  Barn.  & 
Cren.  657. 

(9)  Hoyle  9.  Coupe,  9  Mee.  &  Wels. 
(Ezcli.)  450. 

(f)  It  was  held  by  Mr.  Baren  Wood  in 
Umnble  v. -Hunt  and  others,  1  Holt,  602, 
that  a  book,  in  which  copies  were  made  of 
eonnterparts  of  leases  granted  by  the  bishop 
of  Durham,  -which  enrolment  book  was 
kept  in  the  office  of  the  bi8hop*s  auditor, 
was  a  public  nraniment,  and  to  be  received 
in  evidence  to  sustatn  the  claims  of  a  lessee, 
the  counterpart  baing  lost,  and  the  original 


not  produced. 

It  may  be  useful  to  notiee  here,  that  the 
surrender  of  a  lease  will  be  presumed  under 
the  practice  to  return  an  old  lease  with  the 
seals  torn  off;  Walker  s.  Richardson,  2  Mee. 
&  Wels.  882. 

{»)  Rogers  v.  Allen,  1  Campb.  811. 

In  Doe  d.  Padwick  v.  Wittcomb,  15  Jur. 
778,  entries 'of  certain  documents  in  an 
ancient  book  found  in  a  muniment  room, 
purporting  to  be  that  of  a  steward  of  a 
manor,  were  held  inadmissible  as  evidence 
of  repuution  as  to  the  extent  of  the  manor, 
or  as  entries  made  by  a  deceased  person  in 
the  discharge  of  his  duty,  or  as  secondary 
evidence  of  the  documents  referred  ta 
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But  entries  of  presentments  in  the  books  of  a  manor  are  not  evi* 
d^nce  of  acts  of  ownership  by  the  lord  (0* , 

In  Sir  J.  Bridgman  y,' Jennings  {u),  Holt,  C.  J.,  ruled^  that  if  ^.^ 
seised  of  the  manors  of  £,  and  C,  cause  a  survey  to  be  taken  of  i9.> 
which  manor  is  afterwards  conveyed  to  E.,  and  long  subsequently 
disputes  arise  between  the  lords  of  JB.  and  C  about  their  boundaries, 
this  old  survey  may  be  given  in  evidence ;  contra,  if  the  two  manors 
had  not  been  in  the  hands  of  the  same  person  at  the  time  the  survey 
was  taken. 

This  distinction  was  also  recognized  in  a  case  at  nisi  prius  in  Mid« 
dlesex  before  Pratt,  C.  J.  (x),  where  the  question  in  ejectment  being 
parcel  or  not  parcel^  a  survey  was  offered  in  evidence  on  the  plaintiflTs 
side,  which  was  taken  by  one  under  whom  the  lessor  claimed^  wherein 
the  lands  in  question  were  included ;  and  the  court  rejected  it^  as  being 
an  act  to  which  the  defendants  were  not  privy,  and  consequently  not 
bound ;  observing,  that  to  receive  it  as  evidence  would  be  dangerous^ 
and  tend  to  encourage  people  to  take  more  than  their  own  into  a 
survey  (y). 

In  a  case  of  trespass  (2r),  on  a  question  whether  the  land  was 
part  of  the  plaintiff's  estate  or  waste  land,  a  perambulation  of  the 
lord  of  the  manor  was  held  to  be  admissible  as  evidence  of  an  asser- 
tion of  ownership,  although  of  slight  importance ;  and  it  was  not 
proved  that  any  person  was  present  on  the  part  of  the  plaintiff,  or 
that  the  plaintiff  knew  of  the  perambulation. 

The  Court  of  B.  B.,  in  the  case  of  Roe  v.  Brenton  (a),  held,  that  an 
ancient  extent  of  crown  lands  found  in  the  proper  office,  and  pur* 
porting  to  have  been  taken  by  a  steward  of  the  king's  lands,  and  fiJ- 
lowing  in  its  construction  the  directions  of  the  stat.  4  Edw.  I.,  must 
be  presumed  to  have  been  taken  under  competent  authority,  although 
the  commission  could  not  be  found.  And  Littledale,  J.,  observed^ 
that  if  the  document  had  been  a  survey  or  rental  of  a  private  manor, 
it  could  not  have  been  received.        • 

In  order  to  establish  a  proprietory  right  in  slips  of  waste  land  lying 
between  inclosed  grounds  and  a  public  road,  the  lord  of  a  manor  must 


(0  Irwin  V,  Simpton,  7  Bro.  P.  C.  317. 

A  map  which  had  been  uaed  by  a  de- 
ceased steward,  for  defining  the  copyholds 
of  a  manor,  was  held  not  admissible  to  show 
there  was  a  public  highway  over  certain 
copyhold  closes.  Pipe  «.  Fulcher,  5  Jur. 
(N.  S.)  146. 

(»)  1  Lord  Raym.  784. 

(«)  Anon.,  1  Stra.  96. 

(y)  And  see  Gary's  Rep.  83, 84;  1  Turn. 
$17,  in  Att  Oen.  v.  Lord  Hotham;  Beau- 
fort, Duke  of,  0.  Smith,  4  Wels.  H.  &  G.  460. 


(z)  Woolway  o.  Rowe,  1  Adol.  &  Ell.  1 14k 
(a)  8  Barn.  &  Cress.  747  ;  S.  C.  8  Man. 
&  Ry.  164 ;  ante,  p.  804.  In  that  case  the 
answers  of  tenants  to  interrogatories  put  to 
them  at  an  assession  court,  1  Elis.,  were 
allowed  to  be  read  without  producing  the 
interrogatories,  which  had  been  searched 
for,  but  could  not  be  found  i  8  Bam.  ft 
Cress.  766.  In  Evans  «.  Taylor,  8  Nev.  & 
Per.  174,  a  survey  was  deemed  inadmissi* 
ble  as  evidence,  there  being  no  inquisition 
or  commission  for  making  it. 
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show  some  act  of  ownership,  for  the  presumption  is  in  favor  of  the 
owner  of  the  adjoining  inclosure  (&),  whether  he  be  a  freeholder,  lease- 
hdder  or  copyholder  (c).  But  if  a  narrow  slip  of  waste  be  contiguous 
to  or  communicate  with  open  commons  or  larger  portions  of  land,  the 
presumption  is  either  done  awaj  or  considerably  narrowed ;  for  the 
evidence  of  ownership  which  applies  to  the  larger  portions,  applies 
also  to  the  narrow  slip  which  communicates  with  them  (d). 

And  it  was  held  by  the  Court  of  Common  Pleas,  in  the  case  of 
Doe  d.  Barrttt  y.  Kemp  («),  tried  before  Mr.  Justice  Littledale,  that 
evidence  of  acts  of  ownership  by  the  lord  upon  slips  of  ground  in  one 
part  of  a  manor^  may  be  extended  to  acts  on  similar  lands  within  the 
same  manor,  and  that  it  is  for  the  judge  to  say  whether  there  is  such 
a  unity  of  character  or  ownership  in  the  different  parts,  as  to  render 
evidence  aflfecting  a  part  not  in  dispute  admissible  with  respect  to 
the  part  in  dispute.  C.  J.  Tindal  said,  *^  If  we  were  to  reject  such 
evidence,  it  might  come  to  this, — that  though  evidence  might  be 


(6)  Steel  9.  Prickett,  2  Stark.  463 ;  Groae 
V.  West,  7  Taunt.  39  ;  Cooke  v.  Green,  1 1 
Pri.  786.  And  see  1 1  East,  b\  \  Scoonea 
«.  Morel],  1  Beav.  Ch.  250.  But  the  pre- 
ftomptioD  as  to  ownership  may  be  rebutted  ; 
Doe  V.  Harrison,  4  Mann.,  Or.  &  Sc.  (C. 
P.)  267.  Lord  Denman,  C.  J.,  alluding  to 
the  presumption  as  to  the  ownership  of 
strips  of  land  lying  by  the  sides  of  roads, 
said,  he  had  always  thought  the  doctrine  of 
presoniption  laid  down  very  widely  in  the 
reported  cases ;  White  «.  Hill  and  others, 
9  Jur.  129.  This  presumption  of  law,  as  to 
strips  of  land,  was  recognized  in  Simpson 
«.  Dendy,  2  Jur.  (N.  S.)  642;  6  ib.  1197; 
7  ib.  1058 ;  and  in  which  case  it  was  held 
that  they  might  pass  under  a  conveyance 
of  the  adjacent  inclosure  by  the  words 
*'more  or  less."  Respecting  the  owner- 
ship of  the  soil  of  a  public  highway,  vide 
Marquis  of  Salisbury  v.  Great  Northern 
Railway  Company,  5  Jur.  (N.  S.)  70.  The 
presumption  as  to  ownership  does  notarise* 
where  the  whole  of  the  adjoining  land  be- 
longed to  one  person,  who  granted  part  to 
one  and  part  to  another;  White  v.  Hill,  6 
Ad.  &  £11.  (N.  S.)  487.  The  presumption 
of  law  that  an  encroachment  on  the  waste 
by  a  tenant  is  for  the  benefit  of  the  lord, 
may  be  rebutted  by  circumstances ;  Berney 
9.  Bickmore,  8  L.  T.  (N.  S.)  353,  Q.  B. 

(e)  Doe  d.  Pring  &  Roberts  v.  Pearsey, 
7  Bam.  &  Cress.  304.  Note. — It  should 
seem  that  a  lessee  does  not  acquire  a  fee 


by  an  encroachment  upon  wastes  adjoining 
the  demised  premises,  but  will  be  held  to 
have  inclosed  for  the  benefit  of  his  lessor 
after  the  term  expired ;  Bryan  d.  Child  v. 
Winwood,  1  Taunt.  208;  Doe  f  Davies, 
1  Esp.  462 ;  Doe  v.  Murrell,  8  Car.  &  P. 
(N.  P.)  135;  Doe  <f-  Mulliner,  ib.  460; 
Doe  V.  Jones,  15  Meet.  &  Wels.  (Exch.) 
580 ;  Doe  d.  Croft  v.  Tidbury,  18  Jur.  468. 
See  also  Andrews  0.  Hailes,  17  Jur.  621; 
Lisbume,  Earl  of,  v.  Davies,  12  Jur.(N.  S.) 
340;  1  Law  Rep.  (C.  P.)  259. 

It  has  been  held,  that  the  father's  occu- 
pation of  an  encroachment  would  not  pre- 
vent the  descent  to  the  heir,  but  that  the 
heir  was  barred  by  the  widow's  occupation 
for  twenty  years ;  Doe  v.  Jauncey,  8  Car.  & 
P.  (N.  P.)  99. 

{d)  PerGibbs,  C.  J.,  in  Grose  If  West, 
ubi  sup.  And  see  Barnes  f*  Mawson,  1 
Mau.  &  Sel.  85 ;  Maxwell  v.  Martin,  6  Bing. 
524,  526. 

Whether  the  presumption  applies  to  balks 
lying  between  cultivated  parts  of  a  com- 
mon, see  Bailiff  of  Godmanchester  v.  Phil- 
lips, 4  Adol.  &  Ell.  560. 

Note.^The  stat  of  31  Eliz.  c  7>  which 
required  the  annexation  of  four  acres  of 
land,  to  cottages  built  on  the  waste,  was  re- 
pealed by  15  Geo.  3,  c.  32. 

(«)  7  Bing.  332 ;  5  Mo.  &  Pa.  173.  Vide 
also  Bryan  d»  Child  v.  Wiowood,  1  Taunt. 
208. 
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forthcoming  of  inclosure  of  fix>ntage8  by  the  lord  in  erery  other  part 
of  the  manor,  yet  he  might  lose  the  spot  in  question,  if  the  assertion 
of  his  right  there  had  been  accidentally  omitted.**  In  that  case  it 
appeared  that  the  road  was  skirted  on  both  sides  by  slips  of  green  or 
waste  land,  partly  adjoining  to  land  belonging  to  the  lord,  and  partly 
to  land  belonging  to  strangers :  and  that  there  was  an  intermption  of 
the  slips  by  a  l»ridge,  and  then  a  renewal  again  at  a  little  distance, 
ultimately  terminating  in  a  large  common :  and  although  the  court 
held  that  such  evidenoe  ought  to  ha^e  been  received  at  the  trial,  they 
avoided  expressing  any  opinion  as  to  tiie  efifect  of  it ;  Bosanquet,  J., 
observing,  that  all  the  slips  being  within  the  same  manor,  gave  them 
a  general  unity  of  character ;  but  that  distance  from  the  spot  in  qaes- 
tion  might  weaken  the  effect  of  the  evidence  (/)« 

The  court  granted  a  new  trial,  on  the  ground  that  evidence  of  acts 
of  ownership  by  the  lord  on  slips  of  land  adjoining  the  highway 
ought  to  have  been  received ;  and  at  the  second  trial  before  Lord 
Lyndhurst,  C.  B.,  such  evidence  was  admitted,  and  a  verdict  found 
for  the  defendants. — A  bill  of  exceptions  was  tendered  to  the  recep- 
tion of  the  above  evidence,  and  the  case  was  argued  in  the  Exchequer 
Chamber  {g)y  when  Lord  Denman,  in  delivering  the  judgment  of  the 
court,  said, — **  We  think  that  there  is  a  sufficient  foundaticHi  laid  to 
render  the  first  three  grants  admissible,  upon  the  ground  that  thej 
are  grants  of  parcels  of  one  and  the;  same  waste  or  common,  lying  on 
both  sides  of  the  road,  although  the  continuity  of  the  waste  is  inter- 
rupted  for  a  short  distance  by  the  intervention  of  the  houses  by  the 
sides  of  the  road.  It  then  remains  to  be  considered,  whether  the 
other  three  grants  were  admissible ;  and  we  are  of  opinion  that  they 
were  not,  even  conceding  that  they  were  grants  of  parts  of  the  waste 
lying  between  a  high  road  and  the  lands  of  private  persons.  AD  that 
these  three  grants  show  is,  that,  in  some  parts  of  this  manor,  the  lord 
has  exercised  acts  of  ownership  over  pieces  of  land  which  are  deno- 
minated waste,  but  there  is  no  proof  whatever  where  &ose  pieces 
were  situate : — ^they  might  have  been  many  miles  from  the  spot  m 
question,  wholly  unconnected  with  it,  parcels  of  large  wastes,  the  soil 
of  which  was  the  undoubted  property  of  the  lord  of  the  manor.    The 

(/)  The   decided   cases  ob    the  point  (N.  S.)  576,  1  Man.  &  Or.  604^  the  Govt 

under  consideration  proceed  on  the  ground  of  C.  B.  held,  that  the  lease  being  a  gmt 

of  unity  of  ownership  or  character  between  of  all  mines,  ftc  within  a  certain  district, 

the  spot  in  question,  and  other  places  with  if  the  locns  in  quo  were  proved  to  be  part 

respect    to  which  the  acts  of  ownership  of  that  district,  evidence  of  the  plaintiff 

given  in  evidence  are  adduced.    See  per  having  exercised  acts  of  ownership  in  dif- 

Bayley,  J.,  in  HolKs  v.  Goldfinch,  1  fiarik  ferent  parts  of  the  district  comprised  in  the 

k.  Cress.  219.  lease,  although  not  upon  the  predse  spot, 

{g)  Doe  d.  Barrett  v.  Kemp,  2  Bing.  was  sufficient  proof  of  peaacssion  under  the 

N.  C.  102.  lease. 

In  the  case  of  Taylor  e.  Parry,  1  So. 
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oqIj  unity  of  character  between  these  paicelB  and  the  spot  in  dispute 
is,  that  thej  lie  within  the  same  manor,,  and  between  private  in- 
dosures  and  a  public  road,  but  we  think  that  there  is  not  a  sufficient 
finindation  to  let  in  evidence  of  acts  of  ownership  over  one  of  such 
parcels  as  proof  of  title  to  others.  If  the  lord  has  a  right  to  one  piece 
of  waste  land,  it  affords  no  inference,  even  the  most  remote,  that  he 
has  a  right  to  another  in  the  same  manor,  although  both  may  be 
similarly  situated  with  respect  to  the  highway: — assuming  that  all 
were  originaUy  the  property  of  the  same  person,  as  lord  of  the  manor, 
which  is  all  that  the  fact  of  their  being  in  the  same  manor  proves,  no 
presumption  arises  from  his  retaining  one  part  in  his  hands  that  he 
retained  another ;  nor  if  in  one  part  of  the  manor  the  lord  has  dedi- 
cated a  portion  of  the  waste  to  the  use  of  the  public,  and  granted  out 
the  adjoining  land  to  private  individuals,  does  it  by  any  means  follow, 
nor  does  it  raise  any  probability,  that  in  another  part  he  may  not  have 
granted  the  whole  out  to  private  individuals,  and  they  afterwards 
have  dedicated  part  as  a  public  road.  But  the  case  is  very  different 
with  respect  to  those  parcels  which,  from  their  local  situation,  may 
be  denned  parts  of  one  waste  or  common.  Acts  of  ownership  in  one 
part  of  the  same  field  are  evidence  of  title  to  the  whole ;  and  the  like 
may  be  said  of  similar  acts  on  part  of  one  large  waste  or  common. 
Upon  the  whole,  therefore,  we  are  of  opinion  the  bill  of  exceptions 
must  prevail,  and  that  there  must  be  a  venire  de  novo.^ 

The  presumption  which  is  made  in  favor  of  the  owner  of  inclosed 
lands  adjoining  to  slips  of  waste,  is  extended  to  land  bounded  by  the 
sea  shore,  i.  e.,  lying  above  high  water  mark:  so  it  was  lately  de- 
cided (A),  that  the  soil  of  recesses  overspread  with  seaweed  and  beach, 
and  covered  by  the  high  water  of  ordinary  spring  tides,  but  not  by 
the  medium  tides,  in  the  absence  of  any  evidence  of  acts  of  owner- 
ship, belonged  to  the  owner  of  the  adjoining  estate,  and  not  to  the 
crown,  and  did  not  therefore  pass  by  an  act  of  parliament  (t)  to  the 
company  of  proprietors  for  embanking  part  of  the  Lairy  near  Ply- 
mouth. 

The  Court  of  B.  R.  held,  in  Tt/rwhiU  &  Wynne  {k),  that  leases  of 
minerals,  &c.,  granted  by  the  lord  to  other  persons,  in  other  parts  of 
the  inclosed  waste,  were  not  receivable  in  evidence,  unless  it  was  first 
shown  that  the  locus  in  quo  formed  part  of  one  ^itire  waste  to  which 
those  leases  were  applicable. 

(ik)  Lowe  and  another  v,  Govett,  8  Barn,  tiff  alone  has  ezerciied  acta  of  ownership. 

k  AdoL  863.    Vide  also  The  King  «.  Lord  For  thoee  gi?en  in  evidence  bj  the  defend- 

Yarborougfa,  ante,  p.  80l  ant,  of  shooting  and  appointing  a  gane- 

(O  42  Geo.  8,  c.  82.  keeper,  &c  are  not  properly  referrihle  to 

(It)  2  Bam.  &  Aid.  554.    In  that  case  a  right  of  soil."    lb.  p.  560.    But  see  Doe 

Bayley,  J.,  said,  **  Upon  this  latter  district,  d.  Beck  e.  Heakin,  6  Ad.  &  El.  495 ;  ants;, 

which  includes  the  locus  in  quo,  the  plain*  p.  346  i  and  see  Chit,  on  G.  L.  25. 
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In  a  case  already  noticed  (l),  the  defendant  had  occupied  the  ground 
for  30  years  without  paying  any  rent,  and  at  the  expiration  of  that 
time,  the  owner  of  the  adjoining  ground  demanded  6d.  rent,  which 
the  defendant  paid  on  three  occasions ;  and  on  a  motion  for  a  new 
trial,  the  Court  of  B.  R.  held,  that,  in  the  absence  of  other  evidence, 
the  payments  were  an  acknowledgment  that  the  occupation  began  by 
permission,  and  sustained  the  verdict  for  the  plaintiff. 

But  it  has  been  held,  that  evidence  of  the  payment  of  rent  to  the 
lord  of  the  manor,  though  for.  a  period  of  near  40  years,  will  not 
support  a  title  to  the  land  for  which  the  rent  is  paid,  as  the  courts 
favor  the  presumption  of  such  a  rent  being  a  quit  rent  (m). 

If  the  plaintiff  make  title  in  the  lessor,  as  lord  of  a  manor  who  has 
right  by  forfeiture  of  a  copyhold,  he  ought  to  prove  that  his  lessor  is 
lord,  and  the  defendant  a  copyholder,  and  that  he  committed  a  for- 
feiture (n) ;  but  we  have  seen  that  the  presentment  of  the  forfeiture 
need  not  be  proved,  nor  the  entry  and  seizure  of  the  lord  (a). 

When  the  lord  of  a  manor  incloses  part  of  the  waste  lands,  as  an 
approvement  under  the  powers  of  the  statutes  of  20  Hen.  III.  c.  4, 
and  13  Edw.  I.  st.  1,  o.  46  ;  or  when  by  the  custom  of  the  manor  the 


{I)  Doe  4"  Wilkinson,  3  Barn.  &  Cress. 
418. 

In  the  above  case  of  Doe  ^  Heakin,  the 
ground  in  dispute  had  been  inclosed  from 
the  waste  for  ten  years  with  the  knowledge 
of  the  lord,  who  broke  down  the  fences 
three  days  before  the  action  of  ejectment 
was  brought,  and  his  doing  so  was  held  to 
be  a  sufficient  revocation  of  any  licence 
which  could  be  presumed  from  previous 
acquiescence. 

So  payment  of  a  small  acknowledgment, 
even  after  twenty  years,  will  be  evidence 
that  the  occupation  began  by  permission, 
and  give  a  right  of  re-entry ;  Doe  ^  Wil- 
kinson, 8  Bam.  &  Cress.  418. 

And  in  the  case  of  Doe  d.  Thompson  v. 
Clark,  8  Barn.  &  Cress.  717,  the  court  held 
that  the  possession  of  a  cottage  on  a  slip  of 
waste  was  not  necessarily  adverse,  but 
might  be  presumed  to  have  commenced 
with  the  permission  of  the  lord,  although 
he  had  never  received  any  rent.  The  cot- 
tage had  been  occupied  for  above  twenty 
years,  when  possession  was  reluctantly 
given  up  to  the  lord,  the  occupier  being 
again  let  into  possession,  and  continuing 
it  for  fifteen  years  more :  but  he  was  told, 
on  resuming  the  possession  of  the  cottage, 


that  he  could  only  come  there  in  fbcnre 
during  the  lord's  pleasure. 

And  where  J.  occupied  land  for  twenty 
years  previous  to  his  death  in  1883,  hj 
permission  of  W.,  (who  was  seised  in  liee,) 
and  not  adversely,  and  an  ejectment  was 
brought  by  the  devisees  of  W.  against  the 
heir  of  J.  in  1886,  it  was  held  that  the 
right  was  not  barred  by  the  2nd  and  7th 
sections  of  8  &  4  Will.  4,  c  27,  bat  was 
saved  by  the  15th  section,  the  action  beiqg 
brought  within  five  years  from  the  passii^ 
of  the  act,  and  that  it  was  not  necemary 
for  the  devisees  to  give  J.  notice  to  quit, 
nor  to  demand  possession ;  Doe  tL  Bnrgesa 
and  another  v.  Thompson,  1  Nev.  &  Per. 
215 ;  S.  C.  5  Adol.  &  Ell.  532. 

But  an  uninterrupted  posaesaioo  for 
twenty  years  of  a  building  on  the  waste, 
without  any  acknowledgment  having  becQ 
made,  so  as  to  show  that  it  was  built  with 
the  Iord*s  permission,  will  be  a  bar  to  an 
ejectment  by  the  lord;  Bull.  N.  P.  104. 

(m)  Doe  d»  Whittick  v.  Johnson,  Gow, 
(N.  P.)  178. 

(fi;  Bull.  N.  P.  107,  cites  Peters  ex  dem. 
Episc.  Winton  v.  Mills  et  al.,  per  Ttmcjp. 
Surry,  1707. 

(o)  ib. ',  ante,  pp.  195,  825. 
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lord  may  Inclose  waste  lands,  even  as  against  common  of  turbary, 
leaving  a  sufficiency  of  common  of  pasturage,  it  lies  on  the  lord,  or 
his  grantee,  to  show  that  a  sufficiency  of  common  is  left  (p). 

In  an  assise,  if  the  tenant  pleaded  nul  tort  nul  diiseiMin,  he  could 
not  have  given  in  evidence  a  release  after  the  disseisin ;  but  a  release 
beibre  the  disseisin  he  might,  for  then  there  was  no  disseisin  upon  the 
matter  (9). 

And  if  in  a  writ  of  right  the  tenant  joined  the  mise  upon  the  mere 
right,  he  could  not  have  given  in  evidence  a  collateral  warranty; 
£ar  he  had  not  any  right  by  it,  and  therefore  it  ought  to  have  been 
pleaded. 


Op  Pleading,  Pbescbiption,  etc.  (r). 

Pleading. — A  copyholder  in  fee,  or  for  life,  may,  in  pleading, 
describe  his  estate  as  a  freehold  interest,  for  "  a  fi*eehold  is  taken  in  a 
double  sense,  either  it  is  named  a  fi*eehoId  in  respect  of  the  state  of 
the  land,  or  in  respect  of  the  state  of  the  law(tf)." 

As  a  copyhold  cannot  be  created  in  time  of  memory,  it  must  always 
be  pleaded  to  have  been  demisable  by  copy  of  court  roll  time  out  of 


(p)  Smith  9.  Feverel,  2  Mod.  6 ;  Glover 
V,  Lane,  3  T.  R.  445 ;  Grant  0.  Gunner,  1 
TaunL  4S8 ;  Arlett  v.  Ellis,  7  Bam.  &  Creaa. 
546,  370,  876 ;  9  Dowl.  &  R7.897 ;  9  Bam. 
ft  CreH.  671. 

Upon  an  issue  of  de  injuria  between  the 
lord  and  a  commoner,  the  plaintiff  cannot 
give  evidence  that  there  was  sufficiency  of 
common  left ;  D*Ayrolls  v.  Howard,  8  Burr. 
1885. 

Trespass  for  entering  plaintiff's  close  and 
consuming  the  herbage :  plea,  that  the 
locus  in  quo  was  part  of  a  common  over 
which  defendant  had  a  right  of  common 
for  sheep :  replication,  that  the  locus  in 
quo  had  been  inclosed  by  consent  of  the 
lord :  on  special  demurrer  to  the  replica- 
tion, it  was  held  bad  for  not  going  on  to 
state,  that  after  the  inclosure  there  was  suf- 
ficient common  left  for  the  commoners; 
Rogers  «.  Wyne,  7  Dowl.  &  Ry.  521 ;  Har- 
rison's Index,  Common,  5987. 

(9)  Co.  Lit.  288  a. 

(r)  By  3  &  4  WilL  4,  e.  42,  and  1  &  2  Vict, 
c.  100,  powers  were  given  to  the  Judges  of 
the  superior  courts  of  common  law  to  make 


such  further  orders  in  pleadings  as  they 
might  deem  expedient,  and  such  other 
alterations  as  mentioned  in  the  act. 

{»)  Co.  Cop.  s.  15.  And  Sir  Edward 
Coke  says  (ib.  s,  16),  ''In  respect  of  the 
sute  of  the  land,  so  copyholders  may  be 
freeholders:  for  any  that  hath  any  estate 
for  his  life,  or  any  greater  estate,  in  any 
land  whatsoever,  may  in  this  sense  be  termed 
a  freeholder."  Again,  (ib.)  "  In  respect  of 
the  state  of  the  law  ;  and  so  it  is  opposed 
to  copyholders,  that  what  land  soever  is  not 
copyhold  is  freehold." 

Kitchen  says,  (p.  157,)  "Tenant  for 
life  by  copy  shall  say  in  his  pleading,  that 
he  is  seised  in  his  demesne  as  of  a  freehold, 
according  to  the  custom  of  the  manor ;  and 
if  he  have  fee,  that  he  is  seised  in  his  de- 
mesne as  of  fee,  according  to  the  custom  of 
the  manor,  and  justify  not  that  they  have 
[no]  freehold  at  the  common  law,  but  by 
the  custom;  so  that  copyholder  hath  fee 
and  freehold  by  the  custom,  and  not  by  the 
common  law,  as  it  seems  by  this  book,  21 
Edw.  4,  f.  96." 
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miad,  and  it  is  not  sufficient  to  state  that  it  is  held  ad  roUmiaUm 
domini  secundum  consuetudimem  fnanerii{t). 

But  it  is  indispensably  necessary  in  pleading  in  copyhold  tenure  to 
state  that  the  lands  are  held  at  the  wiU  of  the  lord,  as  they  might  by 
implication  not  be  of  copyhold  tenure^  strictly  speaking,  and  yet  be 
held  by  copy  according  to  the  custom  of  the  manor  (ic). 

And  in  an  action  on  the  case  in  the  Court  of  Commoa  Pleas  for 
inclosing  common  per  quod  in  tam  amplOf  ^c.y  and  wherein  the  pibdn- 
tiff  had  a  verdict,  the  court,  upon  a  motion  in  arrest  of  judgment, 
held  that  the  declaration  was  bad  for  want  of  the  words  ad  voImm- 
tatem  domini^  and  gave  judgment  for  the  defendant.  A  writ  of  error 
was  brought  in  B.  B.,  when  that  court  fully  sanctioned  the  rule  of 
pleading  as  laid  down  in  the  Comm6n  Pleas,  but  nevertheless  reversed 
the  judgment  for  the  defendant,  the  fault  in  the  declaration  being 
helped  by  the  verdict  finding  the  estate  to  be  copyhold  {x). 

When  copyholds  are  held  of  a  manor  which  is  ancient  demesne,  it 
is  also  very  essential  that  the  copyhold  tenure  should  be  pleaded,  for 
if  pleaded  that  they  are  held  of  A.  of  his  manor  of  jB.,  which  is  ancient 
demesne,  it  would  have  been  considered  that  they  were  pleadable  in 
the  lord's  court  by  writ  of  right  close,  and  if  pleaded  that  th^  are 
parcel  of  the  manor,  it  must  be  understood  that  the  lands  are  part  of 
the  demesnes,  and  therefore  together  with  the  manor  impleadable 
only  at  common  law  (y). 


(0  Co.  Lit.  67  b;  Murrcl  *  Smith,  4 
Co.  24  b;  French's  case,  ib.  31 ;  Roe  d. 
Newman  o.  Newman,  2  Wilt.  125 :  2  Doug. 
720;  Gregory  v*  Cosens,  Bendl.  197;  2 
Chitty'a  Plead.  247. 

It  should  also  be  shown  that  the  estate 
created  is  allowed  by  the  custom  of  the 
manor;  the  Archbishop  of  Canterbury's 
case,  Sav.  181 ;  but  this  does  not  seem  ne- 
cessary in  a  claim  of  common ;  Hoskins  v. 
Robins,  2  Saund.  326.  And  as  the  greater 
estate  includes  the  less,  the  frequent  addi- 
tion of  the  words  in  tail,  fir  l{fe,  ^c^  in 
pleadingi  also  seems  unnecessary  in  copy- 
holds of  inheritance;  I  Saund.  Rep.  by 
Sevj.  WUliams,  p.  348,  n.  8  ;  ante,  p.  81. 

But  the  mere  allegation  of  being  "  seised 
or  otherwise  well  entitled,"  is  a  ground  of 
demurrer,  for  want  of  sufficient  clearness 
as  to  the  nature  of  the  title  to  copyhold 
land ;  see  per  M.  R.,  Balls  v.  Margrave, 
Law  Journ.,  vol.  10,  pt.  3,  (N.  S.)  p.  37. 

(«)  Hughes  0.  Harrys,  Cro.  Car.  229; 
Rogers  ».  Bradly,  2  Vent  144 ;  Elkin  v, 
Wastell,  3  Bulst.  280;  Gale  «.  Noble, 
Carth.  482 ;  Hill  o.  Bolton  et  al.,  2  Lutw. 


1171;  Follet  V.  Trt>ake,  2  Lord  Raym. 
1186;  Co.  Lit  68  a,  n.  1.  Vide  also 
Hutchison  o.  Jackson  and  Dawson,  Lutw. 
1824,  where,  in  trespass  for  taking  the 
plaintiff's  cattle  in  (?.,  the  defendant 
pleaded  that  the  Earl  of  Sussex  was  aeised 
in  fee  of  the  manor  of  S^  of  which  the 
lands,  &c.  were  parcel,  and  deacendible 
from  ancestor  to  heir  in  a  course  of  suc- 
cession called  Tenant  Bight^  which  on  de- 
murrer was  held  to  be  repugnant  to  the 
previous  allegation.  See  the  pleadings  io 
this  case.  Lex  Man.  App.  pL  28 ;  vide  also 
2  Chitty's  Plead.  249. 

(x)  Crowther  v.  Oldfield,  I  Lutw.  12S ; 
S.  C.  in  error,  2  Lord  Raym.  1225 ;  S.  C. 
1  Salk.  170,  364 ;  S.  C.  6  Mod.  19 ;  S.  C. 
Holt,  146;  and  see  the  pleadings  in  this 
case.  Lex  Man.  Append,  pi.  29. 

(y)  Brittle  v.  Bade,  I  Lord  Raym.  4S ; 
S.  C.  1  Salk.  186;  Doe  d.  Rust  o.  Roe,  2 
Burr.  1046;  Kite  v.  Laury,  3  Salk.  34. 
Baker  v.  Wich,  or  Parker  «.  Winch,  1  Salk! 
£6;  12  Mod.  13;  Comb.  186;  and  aee 
Smith  V.  Frampton,  3  Lev.  405.  But  in  a 
replevin,  Rolle,  C.  J.,  held,  that  after  im- 
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Although  the  proper  mode  of  pleading  by  copyholders  is  by  way  of 
euttom  (z),  yet  a  copyholder  in  A^  who  has  common  in  JB.  must  pre- 
scribe for  it  in  the  que  eitaie  of  the  lord^  as  oommon  out  of  the  manor 
fadoDgs  to  the  land  and  not  to  the  estate  (a) ;  and  if  he  enfranchise^ 
he  must  plead  that  up  to  such  a  time  the  lord  had  common  for 
htm  and  his  customary  tenants,  and  that  at  that  time  the  lord  en- 
franchised the  tenement,  and  conveyed  it  to  the  defendant,  and  that 
ainee  that  time  the  {ecffee  and  his  tenants  have  had  the  right  of 
eemmon  (b). 

It  has  been  held  that  a  plea,  justifying  under  a  custom  for  the 
tenants  of  a  particular  copyhold  estate  to  cut  turf  and  dig  sand,  &c, 
to  be  used  and  q)ent  on  the  tenement^  is  not  supported  by  evidence 
of  a  custom  embracing  the  copyholders  of  the  manor  generally ^  with- 
out proving  the  particular  usage  as  to  the  tenement  stated  in  the 
plea(c). 

In  BaraeUm  v.  Hay  (d)  in  trespass,  the  custom  being  pleaded  as  a 
general  custom,  and  found  to  be  with  an  exception,  and  special,  the 
court  held  that  there  was  not  any  conclusion  of  the  point  in  issue. 

And  we  have  seen  that  evidence  of  a  widow's  estote  only  will  not 
support  a  plea  that  the  widow  is  entitled  to  an  estate  for  her  life  («). 

In  any  action  or  plaint  relating  to  the  copyholds  of  a  feme  covert, 
it  must  be  pleaded  that  the  husband  and  wife  are  seised  in  right  of  the 
wife,  and  it  is  bad  pleading  to  aver  that  the  husband  alone  is  seised 
is  his  demesne  as  of  fee,  in  right  of  his  wife  (/). 

A  oqpyholder  in  pleading  may  allege  any  admittance,  either  upon 
a  descent  or  upon  a  surrender,  as  a  grant ;  or  allege  the  admittance 
cf  has  ancestor  as  a  grant,  and  show  the  descent  to  him,  and  that  he 
entered,  which  is  good  without  any  admittance ;  but  it  is  not  suffi- 
eient  for  the  heir  to  plead  that  his  father  was  sdsed  in  fee  by  copy  of 
court  TcSi,  at  the  will  of  the  lord  according  to  the  custom,  and  that  he 
died  seised,  and  the  estate  descended  to  him  (g)* 


9y  the  defradant  could  Dot  plead 
indent  demetne,  as  it  admitted  the  juris- 
dktion  of  the  court;  Vincent  v,  Wallis, 
Stj.  197 ;  and  see  post,  vol.  ii.  tit  **  Ancient 
DemesBc" 

(t)  Crowtber  Sf  Oldield,  sup.  s  Thomp- 
MB  «^  Roberts,  Fortesc.dM;  Kenchiu  v. 
Knigbt,  t  WHs.  254  ;  &  C.  1  Sir  W.  BL 
49:  and  see  NicbolioM  ik  Smith,  Lutw. 
)M;  ]  Vest.  97. 

{a}  Poiston  w,  Cfachroodcv  4  Co.  81  b; 
post,  p.  S71,  n.  (t). 

(h)  Dmrj  s.  Watts,  1  Keb.  652;  Bar^ 
wick  V.  Matthews,  5  Taunt.  365 ;  S.  C.  1 
Maiih.  50. 


(c)  Wilson  V.  Page,  4  Esp.  71 ;  Mann. 
Dig.  84. 

(d)  Cro.  EHz.  415. 

(«)  Linsey  o.  Dixon,  Dy.  192;  ante, 
p.  858. 

(/>  Polyblank  o.  Hawkins,  Doug.  829 ; 
CatKn  SI.  Mikicr,  2  Lutw.  1421 ;  ante,  pp. 
205,  268, 

(g)  See  the  Aird  resolution  in  Brown's 
case,  4  Co.  22  b;  Co.  Cop.  s.  41,  Tr.  96, 
96 ;  vide  also  Robinson  v.  Smith,  4  Mod. 
346;  Fisher  «.  Wigg,  12  Mod.  297 ;  Pyster 
V.  Hemling,  Cro.  Jac  108;  Shepheard's 
case,  Cro.  Car.  190;  Wade  v.  Baker  & 
Cole,  1  Lord  Raym.  130. 
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It  should  seem»  however^  that  there  is  this  material  difference 
between  copyholds  and  customary  freeholds  passing  by  surrender^ 
namely,  that  in  pleading  copyhold  it  is  sufficient  to  show  the  grant 
of  the  lord,  and  in  customary  freeholds  the  estate  of  the  surrenderor 
must  be  shown  (A). 

But  where  the  title  to  copyholds  does  not  come  in  question,  as  in 
replevin,  it  is  not  necessary  to  show  an  admittance  {i). 

In  the  case  of  Phillips  v.  Fielding  (k),  which  was  an  action  of 
assumpsit  in  the  Court  of  Common  Pleas  against  the  vendee  of 
copyholds,  for  not  performing  his  contract  and  paying  the  purchase- 
money,  it  was  held  that  the  averment  by  the  plaintiff  in  his  declara- 
tion, that  he  had  always  been  ready  and  willing,  and  had  fireqnently 
offered  to  make  a  good  title,  and  to  make  a  proper  surrender,  was 
insufficient ;  and  that  he  ought  to  have  averred  a  sufficient  perform* 
ance  of  his  part  of  the  agreement,  by  stating  an  actual  surrender  to 
the  defendant,  or  a  tender  and  refusal,  and  to  have  shown  what  title 
he  had  to  the  estate. 

It  however  is  not  necessary  in  such  a  case  to  detail  the  nature  of 
the  title,  but  is  sufficient  to  aver  that  the  plaintiff  was  seised  in  fee, 
and  that  the  title  was  made  good,  perfect,  and  satisfactory,  and  that 
he  had  always  been  ready  and  willing,  and  had  offered  to  convey  the 
estate  to  the  defendant  (Z ). 

Upon  trespass  in  a  grant  for  lives  in  reversion,  it  was  pleaded  that 
the  grant  was  '^  tenementa  prcBdicta^  per  nomen  of  a  messuage  which 
A,  P.  held  for  life,"  and  it  was  held  to  be  pleaded  as  a  grant  in  pos- 
session and  not  in  reversion,  and  incurable  (m). 

Where  a  defendant,  in  an  action  of  trespass  by  a  copyholder  for 
entering  his  copyhold  and  boring  for  coals,  justified  under  the  lord 
of  the  manor  as  seised  in  fee  of  the  veins  of  coals  under  the  copy- 
hold tenement,  with  liberty  of  boring^  S(*c.,  it  was  held  not  to  be 
sufficient  for  the  plaintiff  to  reply  that  such  veins,  &c  had  imme- 
morially  been  parcel  of  the  manor,  and  demised,  &c.  without  reser- 
vation of  the  coal,  unless  he  also  traversed  the  liberty  of  working 
the  mines;    and  upon  the  court's  observing  that  the  replications 


(h)  Salk.  365,  in  Crowther  and  Oldficld. 
In  an  action  of  trespass  by  the  tenant  of 
a  customary  freehold  tenement  against  the 
lord,  if  he  pleads  liberum  tenementuroi  the 
tenant  must  plead  his  derivative  interest 
specially ;  Thompson  v.  Hardinge,  1  Man., 
Gr.  &  Sc.  940. 

(0  Adams  v.  Cross,  2  Vent  182 ;  Wade 
V.  Baker  &  Cole,  ubi  sup. ;  ante,  p.  854. 

{k)  2  H.  Bl.  128;  and  see  Edwards  o. 


Heather,  Sel.  Ca.  Ch.  temp.  King,  3. 

{I)  Martin  and  others  «.  Smith,  6  Bast, 
665  ;  2  Smith's  Rep.  548 ;  see  aibo  1  Sug- 
den's  Vend,  and  Purcb.  c.  4,  s.  4,  ''of  the 
remedies  for  a  breach  of  contract,"  and  the 
cases  there  cited  to  show  that  the  pur- 
chaser, and  not  the  vendor,  ought  to  pre- 
pare  and  tender  the  conveyance;  p.  S75« 

(m)  Gay  v.  Kay,  Cro.  Eliz.  661. 
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were  bad  on  that  ground,  and  that  the  plaintiiBT  ought  to  have  leave 
to  amend,  or  that  there  should  be  judgment  for  the  defendant,  the 
plaintiflTs  counsel  prayed  leare  to  amend  hia  replications,  which  was 
granted  (n). 

Where,  in  trespass,  a  plea  of  a  right  of  way  stated  a  surrender  to 
the  defendant  of  a  copyhold  tenement,  with  all  ways  then  used  by 
&e  tenants  and  occupers  thereof,  the  seisin  in  fee  of  the  surrenderor, 
that  a  way  was,  at  the  time  of  the  surrender,  used  by  the  tenants  and 
occupiers  of  the  copyhold  over  the  locus  in  quo  to  a  public  street,  that 
defendant  was  admitted  and  continued  seised,  and  being  so  seised, 
and  having  occasion  to  use  the  way,  committed  the  supposed  tres* 
pass;  replication  traversed  the  way  being  used  at  the  time  of  the 
surrender ;  new  assignment,  that  defendant  used  the  way  at  other 
times,  on  other  occasions,  and  for  other  purposes :  the  right  of  way 
was  established  at  the  trial,  but  it  appeared  that  the  copyhold  tene- 
ment was  in  possession  of  a  tenant,  and  that  the  defendant  as  land- 
lord asserted  the  right  to  the  way,  which  had  been  obstructed: 
verdict  for  the  defendant  generally,  with  liberty  to  move  to  enter  a 
verdict  on  the  new  assignment  for  the  plaintiff,  with  Is.  damages: 
held,  that  defendant  might  as  landlord  use  the  way  to  view  waste  or 
demand  rent,  or  to  remove  an  obstruction ;  and  that  the  language  of 
the  plea  comprehended  all  the  purposes  for  which  a  person  seised 
of  the  tenement  might  use  the  way,  and  that  the  new  assignment 
meant  that  the  defendant  had  trespassed  on  the  close  for  some  pur- 
pose unconnected  with  the  use  of  the  way  claimed  in  the  plea,  so 
that  the  defendant  was  entitled  to  a  general  verdict  on  the  whole 
record  (o). 

The  defendant  in  an  ejectment  pleaded  a  surrender  of  a  copyhold 
by  the  hand  of  the  steward,  and  issue  was  joined  absque  hoc,  that  he 
was  steward ;  and  the  court  held  this  no  issue,  for  that  the  traverse 
ought  to  be  general  that  he  did  not  surrender,  as  the  surrender  was 
void  if  he  were  not  steward :  so  of  a  surrender  pleaded  into  the  hands 
of  the  tenants  of  the  manor :  and  it  was  ruled  that  where  issue  is 


(»)  Bourne  v,  Taylor,  10  East.  189. 

(o)  Prcmd  v,  HoIHs,  1  Bam.  &  Cress.  8. 
Whether  there  can  be  a  highway  which  is 
not  a  thoroughfore,  see  Wood  o.  Veal,  6 
Bam.  &  Aid.  456,  which  case  has  decided 
that  there  cannot  he  a  dedication  to  the 
public  by  a  lessee,  except  with  the  consent 
of  the  owner  of  the  fee.  A  dedication 
means  only  a  right  of  passing,  and  a  street 
or  road  must  be  finished,  to  induce  the 
presumption  of  a  dedication ;  see  Woodyer 

8. 


V.  Hadden,  5  Taunt  142. — And  note,  that 
the  observations  of  C.  J.  Mansfield  in  that 
case  are  thought  to  have  shaken  the  opinion 
expressed  by  Lord  Kenyon  in  the  case  of 
the  Rugby  Charity  o.  Merryweather,  11 
East,  876,  (n.),  that  eight  years'  acqui- 
escence by  the  reversioner,  after  the  deter- 
mination of  a  long  lease,  was  a  sufficient 
time  for  presuming  a  dereliction  of  way  to 
the  public,  and  that  the  tocut  in  quo  not 
being  a  thoroughfare  made  no  difference. 
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taken  upon  a  surrender,  it  shall  be  tried  where  it  was  alleged  to  be 
done,  and  not  where  the  manor  is  (p). 

If  a  vendee  of  copyholds,  who  takes  a  bond  for  quiet  enjoyment, 
by  his  own  act  occasions  a  forfeiture,  the  obligor  is  discharged  firoin 
the  condition :  therefore  in  debt  on  bond  for  surrendering  copyholds, 
and  permitting  the  purchaser  to  enjoy  without  interruption  of  any 
one,  the  defendant  pleaded  performance,  and  that  the  plaintiff  oon- 
tinued  in  possession  for  a  certain  time,  and  then  the  lord,  for  rent  in 
arrear,  entered  according  to  the  custom  for  a  forfeiture ;  and  the  court 
held  it  was  a  good  plea  (q). 

In  an  action  upon  the  case  for  not  performing  a  promise  to  join  in 
a  surrender  of  copyholds,  the  plaintiff  must  allege  in  his  declaration 
that  he  made  a  request  to  the  defendant  to  join  in  the  surrender; 
and  when  the  plaintiff  assigns  a  particular  mode  of  surrender,  yiz. 
into  the  hands  of  two  tenants,  he  should  show  that  there  is  such  a 
custom,  or  a  demurrer  will  hold  (r). 

But  a  general  custom  of  the  realm,  as  for  a  copyholder  to  surrender 
in  court,  or  out  of  court,  into  the  hands  of  the  lord,  need  not  be 
alleged  (s). 

Nor  is  it  necessary,  under  a  covenant  to  surrender  copyhold  lands, 
for  the  purchaser  to  show  a  court  to  have  been  holden,  as  the  vendor 
ought  to  procure  a  court  to  be  holden  (0* 

The  case  of  DuberUy  v.  Page  and  another  (u),  (which  was  an  action 
for  breaking  the  plaintiff's  close,  then  lately  part  of  the  waste  of  a 
manor,)  has  established,  that  a  plaintiff  is  entitled  to  the  costs  of 
pleadings,  where  one  of  several  pleas  pleaded  by  the  defendant  is 
adjudged  bad  on  demurrer,  although  the  defendant  has  a  verdict  on 
the  issues  joined  on  the  other  pleas,  and  though  it  appears  on  the 
whole  of  the  record  that  the  plaintiff  has  no  cause  of  action.  The 
court  observed,  that  the  costs  of  double  pleading  were  by  the  statute 
4  Anne,  c.  16,  left  at  their  discretion,  but  that  the  quantum  only,  and 
not  the  allowance  of  costs  at  all,  was  in  the  discretion  of  the  court ; 
that  the  demurrer  was  in  consequence  of  the  bad  plea  by  the  defend- 

(p)  Wood  «.  Butts,  Cro.  Eliz.  260 ;  see  (r)  Freeborn   «.    PurchJMe,    Stj.    107. 

Co.  Cop.  8.  46,  Tr.  108.    In  pleading  a  And  see  Turner  v.  Beany,  1  Mod.  61 ;  ante, 

grant  of  copyholds,  it  is  necessary  to  state  p.  lOS. 

the  steward's  name ;  Brown  «.  Foster,  Cro.  (»)  Co.  Lit  59  a. 

Eliz.  392;  the  Archbishop  of  Canterbury's  (0  Vide  Fletcher  o.  Pynfett,  Crow  Jac. 

case,  Sav.  131;    2  Chit  on    Plead.  2i8,  102. 

269.  See  further  as  to  the  form  and  manner 

(q)  Dy.SOa.  In  debt  upon  bond  for  quiet  of  pleading  in  copyhold  caaea,  2  Chit,  on 

enjoyment  of  copyholds,  the  plaintiff  must  Pleading,  38, 47,  247,  &€.,  269,  &c^  547. 

show  that  he  was  evicted  by  lawful  title ;  («)  2  T.  R.  391. 
H amend  p.  Dod,  Cro.  Car.  5. 
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ants,  and  as  the  plaintiff  had  judgment  on  that  plea,  he  was  entitled 
to  the  costs  of  it  (x). 


Prescription. — A  copyholder  as  against  all  strangers  must  pre- 
scribe by  way  of  custom  through  the  lord  (y),  that  is,  that  the  lord 
and  his  ancestors,  and  all  those  whose  estate  he  has,  have  had  com- 
mon in  such  a  place  for  him  and  his  tenants  at  will,  &c. ;  but  as 
against  the  lord  he  must  prescribe  by  way  of  usage  only  (z). 

It  would  seem,  however,  that  the  copyholders  of  a  manor  belong- 
ing to  a  See,  may  prescribe  generally  upon  usage  in  nan  decimando, 
on  a  prohibition  for  staying  a  suit  for  tithes  (a). 


(x)  See  as  to  pleadings  in  replevin,  ante, 
tit  •'  Heriots.'* 

Formerly,  when  the  plaintiff  prevailed 
upon  one  of  his  counts,  he  had  a  right  to 
have  his  costs  upon  that  count,  without  any 
deduction  on  account  of  the  defendant's 
having  had  judgment  upon  a  demurrer  to 
die  other  count.  See  Postan  «.  Stan  way, 
i  East,  264,  citing  Butcher  v.  Green,  B.  R. 
£.  21  Geo.  3.  Vide  also6ay.  211 ;  2  Burr. 
1232;  Hullock,  145;  2  Tidd,  1008,  8th 
ed.;  1  Chit.  468,  8rd  ed.  But  now  see 
ndes  under  the  Common  Law  Procedure 
Act,  1852. 

(y)  Sharp  «.  Lowther,  Tr.  9  Geo.  2.  Rep. 
temp.  Hardw.  298 ;  Thompson  «.  Roberts, 
FortescL  839 ;  1  Chit  on  Plead.  678 ;  2  ib. 
392,  3rd  ed. ;  Supp.  Yin.  Cop.  (P.  2.)  pL 
1,  ^  A  prescription  hy  way  of  que  estate 
in  die  lessee  for  years  of  the  manor  is  ill ; 
Grsmmer  n.  Watson,  1  Lutw.  81.  And  see 
Lex  Man.  49,  53,  and  the  pleadings  in 
Crammer  Bf  Watson,  ib.  App.  pi.  14.  Pre- 
scription by  customary  freeholder  in  a  fus 
tttate  good ;  Follet  v.  Troake,  2  Ld.  Raym. 
1188  ;  12  Jur.  267 r  in  Rogers  v.  Brenton. 

(s)  Foiston  4"  Crachroode,  4  Co.  31  h ; 
Pearee  «•  Bacon  or  Barker,  Cro.  Eliz.  390; 
Gooldsb.  133 ;  Mo.  461,  Ca.  647 ;  Crow- 
tbcr  3r  Oldfield,  ante,  p.  367,  note  (2); 
Kenehin  Jf  Knight,  1  Wils.  253,  254; 
S.  C.  1  Sir  W.  Bla.  49 ;  Gateward's  case, 
6  Co.  60.  And  see  2  Sir  W.  Bla.  927, 
928. 

It  sometimes  happens  that  copyholders 
have  a  right  of  common  in  wastes  out  of 
the  manor,  and  when  that  is  the  case,  they 
must  prescribe  by  way  of  que  estate  in  the 
lord,  and  not   by  way  of  custom.    Vide 

B 


Sharp  V.  Lowther,  supra ;  Barwick  v. 
Matthews,  5  Taunt  365;  S.  C.  1  Marsh. 
50 ;  7  East,  485  ;  Roberts  v.  Young,  Hob. 
286 ;  Foiston  4"  Crachroode,  sup. ;  1  Bam. 
&  Aid.  361,  in  Rex  v.  Inhab.  of  Ecclea- 
fieldi  Dy.  363,  pi.  27;  Trigge  v.  Turner, 
3  Lev.  98;  2  Chit  Plead.  592;  ante,  p. 
367. 

If  the  party  prescribe  absolutely,  and 
the  evidence  is  of  a  prescription  under  a 
condition,  it  is  a  variance;  eeeue  if  thft 
condition  is  not  annexed  to  the  prescrip- 
tion ;  Gray's  case,  5  Co.  78  b. 

(a)  In  a  case  in  the  Court  of  Common 
Pleas,  which  was  a  trial  at  bar,  in  conse* 
quence  of  a  suggestion  of  the  attorney- 
general  that  the  interests  of  the  crown  in 
right  of  the  duchy  of  Lancaster  would 
come  in  question,  trespasa  was  brought 
for  breaking  and  entering  the  plaintiff^s 
closes,  digging  the  soil,  snd  sinking  mines, 
pits  and  shafts,  and  carrying  away  and 
converting  coals,  culm,  earth,  aoil,  stones, 
ere  amd' other  minerals.  The  defendants  in 
certain  pleas  justified  under  a  preseriptum 
in  the  name  of  King  George  the  Third,  in 
right  of  the  duchy  of  Lancaster,  to  enter 
upon  the  lands  in  question  for  the  purpose 
of  getting  coals,  ftc,  and  to  dig  and  open 
mines  therein,  and  take  and  carry  away 
the  minerals,  doing  no  more  damage  than 
was  necessary.  The  replication  traversed 
the  prescription,  and  issue  was  joined 
thereon.  In  other  pleas  the  prescription 
was  coupled  with  the  following  qualification 
or  condition,  videlicet,  "making  and  paying 
to  the  tenant  or  occupier  for  the  time  being 
of  such  Isnds,  a  reasonable  compensation 
and  satisfaction,  when  demanded,  for  the 
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Unitj  of  possession  alone  of  the  manor  and  parsonage  in  an  abbot 
or  a  prior,  has  been  held  not  to  be  a  discharge  of  tithes  for.  the  copy- 
holders (b). 

But  copyhold  lands  may  b^  exempt  from  tithes  on  the  ground  of 
unity  of  possession  of  the  rectory,  manor  and  lands,  in  one  of  the 
greater  monasteries  dissolved  by  31  Hen.  VIII.,  although  other  oapj- 
holds  of  the  manor  belonged  to  the  monastery  at  the  dissolution,  and 
were  subject  to  tithe,  for  the  monastery  might  have  granted  out  the 
latter  before  the  union,  and  the  former  after  it  (c). 

Yet  it  must  not  be  supposed  that  aU  copyholders  can  prescribe 
against  their  lord.  In  the  case  of  Cage  &  Dod(d)  the  court  said 
that  a  copyholder  for  life  could  not  prescribe  against  his  lord,  but 
that  a  copyholder  in  fee  might. 

This  distinction  is  sanctioned  by  the  rule  in  freehold  cases  (^) ;  but 
the  author  would  submit  that  by  analogy  to  the  power  of  committing 
waste  on  copyhold  lands  (/),  a  copyholder  for  life,  with  power  to 
renew  or  to  nominate  a  successor,  is  on  the  same  footing  with  a  copy- 
holder of  inheritance,  and  may  prescribe  against  his  lord. 

But  a  copyholder  of  inheritance,  the  author  apprehends,  cannot 
prescribe  to  have  common  in  exclusion  of  the  lord,  though  a  pre- 
scription for  copyholders  to  have  sole  pasture  has  been  held  good  (g). 


uses  thereof^  and  for  all  damage  occasioned 
to  the  turface  of  the  lands  thereby."  On 
the  latter  pleas  the  verdict  was  found  for 
the  defendants :  held,  that  the  prescription 
was  eniiret  and  consequently  did  not  sus- 
tain the  pleas  which  omitted  the  qualifica- 
tion; Paddock  v.  Forrester  and  another, 
S  Scott,  C.  P.  715;  ante,  p.  304,  n.  (v); 
Crouch  V,  Fryer,  Cro.  Eliz.  704,  784;  S.  C. 
Mo.  618;  S.  C.  YeW.  2;  and  see  Stephen- 
son V.  Hill,  8  Burr.  1278,  which  was  an 
action  upon  the  staL  2  kZ  Edw.  6,  c.  18, 
for  treble  damages  for  not  setting  out 
tithes. 

(b)  Branche's  case,  Mo.  219 ;  1  Gwill. 
156;  see  also  Stephenson  v.  Hill,  ubi  sup. 

(c)  Monck  V.  Huskisson,  1  Sim.  280. 
Case  of  a  modus  not  within  2  &  3  Will.  4, 
c.  100 ;  Knight  v.  Waterford,  Marquis  of, 
16  Mees.  &  W.  419. 

(d)  Styles,  288  ;  Tropnell  v,  Kyllyk, 
Keilw.  77. 

(e)  Thompson  v.  Roberts,  Fortesc.  889 ; 
Smith  V.  Morris,  ib.  840 ;  6  Co.  60. 

(/)  Ante,  p.  298. 

(g)  Hoskins  o.  Robins,  1  Mod.  74 ;  S.  C. 
2  Saund.  824;  S.  C.  2  Keb.  842;  S.  C. 
2  Ley.  2;  S.  C.  Pollexf.  18;  S.  C.  1  Vent. 


128,  168;  and  see  the  pleadings  in  this 
case.  Lex  Man.  App.  pL  18;  vide  also 
Potter  ^  North,  1  Vent.  88S;  8.  C.  1 
Saund.  847;  8.  C.  2  Keb.  5U-817: 
S.  C.  1  Lev.  268.  It  was  held  In  this 
case,  that  prescription  by  freebolders  aod 
custom  by  copyholders  may  be  joined  in 
one  plea.  See  the  pleadings  in  this  case. 
Lex  Man.  App.  pi.  12.  Vide  also  North 
0.  Coe,  Vaugh.  251 ;  1  Lev.  253 ;  2  Bukt. 
87,  n.  (6);  Co.  Lit  122  a;  Kentick  a. 
Pargiter,  Cro.  Jac  208;  S.  C.  YeW.  129; 
Dowglass  V.  Kendal,  ibid.  256;  Pitt  » 
Chick,  Hut.  45. 

The  want  of  aTerroent  of  leTancy  and 
couchancy,  when  such  is  the  preaeriptioii, 
will  be  aided  by  verdict ;  see  1  Vent.  163, 
in  Hoskins  8f  Robins.  So  also  the  inmf- 
ficiency  of  pleading  a  licence  for  a  stranger 
to  put  in  his  cattle,  which  licence  must  be 
by  deed;  Hoskins  Sf  Robins,  sup.  And 
see  Cro.  Jac.  575,  in  Monk  v.  Butler. 

No  person  can  prescribe  to  have  any 
manner  of  common  in  another  man's  lands, 
to  the  total  exclusion  of  the  owner  of  the 
land;  Co.  Lit.  122  a.  And  see  Heath  i^ 
Elliott,  4  Ring.  N.  a  888 ;  in  which  case 
it  was  held  that  a  person  cannot  support 
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A  custom  for  the  lord  to  make  grants  of  the  waste,  mth  the  con-- 
sent  of  the  homage^  to  the  prejudice  of  a  right  of  conmion  in  the  j^        ^^A  -y^.^ 
tenants  of  the  manor,  is  good,  the  practice  being  evidence  of  a  reser-  /\^ 


ration  of  the  right,  upon  the  original  grant  bj  the  lor^  of  the  pri- 
Tikge  of  common  over  the  waste,  rendering  therefore  the  right  of 
the  tenant  subservient  to  that  of  the  lord  (A). 

And  by  the  same  rule  the  lord  maj,  bj  immemorial  usage,  have 
the  right  to  dig  pits,  or  to  empower  others  to  do  so,  although  there 
be  not  sufficient  herbage  left  for  the  commoners  (t).  It  is  to  be  recol- 
lected, however,  that  rights  of  this  nature  are  perfectly  distinct  fi*om 
the  privilege  which  every  lord  of  a  manor  possesses  under  the  Statute 
of  Merton  (A)  of  inclosing  and  approving  any  part  of  the  wastes, 
thereby  converting  the  same  into  his  own  exclusive  soil  (/),  provided 
he  leave  sufficient  common  of  pasture  for  the  tenants  (m) ;  and  which 


a  cUdm  of  oommon  pur  eaute  de  vicinage 
over  open  downa  adjoining  his  own  com- 
mon, which  are  the  exclusive  property  of 
the  owner,  although  there  is  no  boundary 
fence  separating  the  lands. 

Common  pur  caust  dt  vicinage  from  time 
immemorial  may  be  claimed  by  a  person  as 
a  commoner  for  thirty  years  under  2  &  S 
WiU.  4»  c  71 ;  Prichard  v.  Powell,  10  Ad. 
&  El.  (N.  S.)  589 ;  10  Jur.  154. 

To  establish  this  species  of  common,  an 
iotercommuning  between  the  two  districts 
most  be  proved ;  Clarke  v.  Tinker,  10  Ad. 
&  El.  (N.  S.)  605 ;  and  see  Jones  v,  Robin, 
ib.  620. 

(A)  Polkard  v.  Hemmett  and  others, 
5  T.  R.417,  n.  (a);  and  see  Lady  Went- 
wortfa  V.  Clay,  Fin.  Rep.  268,  264;  Boul- 
oott  V.  Winmill,  2  Campb.  261s  Lord 
Northwiek  o.  Stanway,  3  Bos.  &  Pul.  846 ; 
ante,  p.  20. 

The  grant  in  the  above  case  of  Folkard 
^  Hemmett  was  made  for  the  purpose  of 
building  houses  pn  the  ground.  De  Grey, 
C.  J.,  said, "  The  plaintiff  must  prove  him- 
self to  be  in  possession  of  a  right  of  com- 
mon, and  that  this  right  has  been  preju- 
diced ;  any  prejudice  in  the  minutest 
degree  is  suflBcient.  The  defendants  jus- 
tify under  the  usage.  I  will  not  call  it  a 
custom,  because  I  look  on  it  as  a  reserved 
right  of  the  lord.  There  are  two  considera- 
tions: 1st,  If  this  usage  be  true?  2ndly, 
If  true,  whether  legal!  As  to  the  first,  the 
defendants  have  proved  by  the  court  rolls 
tlist  it  has  been  the  usage  ever  since  1599. 
As  to  the  second,  it  is  a  matter  of  law ', 


a  question  of  novelty  and  importance.  The 
reason  of  such  a  reservation  by  the  lord 
might  be  its  vicinity  to  London."  The 
jury  thought  the  land  was  of  no  value, 
and  cons^uently  that  the  plaintiff  was  not 
damaged,  and  they  found  a  verdict  for  the 
defendants. 

( i)  Bateson  v.  Green  and  another,  5  T.  R. 
411.  S^HuU^  JV^  /fClUj 

In  some  manors  a  custom  exists  for  the 
owners  of  land  in  the  common  fields  to 
inclose  them  of  their  own  authority,  and 
hold  them  in  severalty,  giving  up  their 
rights  of  common  on  the  other  common 
field  lands. 

(A)  20  Hen.  8,  c.  4 ;  and  see  18  Edw.  1, 
St  1,  c.  46.  But  qusre,  whether  the  right 
of  approver  is  not  at  common  law,  although 
specially  provided  for  as  regards  common 
of  pasture  by  these  statutes.  See  2  Inst. 
87 ;  2  Wils.  59 ;  1  Taunt.  444,  445  ;  2  T.  R. 
892,  n. 

(/)  7  Ves.  809,  in  Hanson  4"  Gardiner. 
And  this  privilege  is  not  abrogated  or 
abridged  by  the  provisions  of  the  Com- 
mutation and  Enfranchisement  Act,  4  &  5 
Vict.  c.  85,  ante,  p.  4,  n.  («),  20,  n.  (n), 
216,  n.  (a);  inf.  tit.  *<  Of  Enfranchise- 
ment." .  a//  a 

(m)  The  lord   must  show,  and  should  OJt^^yuti  fhJ*^^r9H. 

allege  on  the  record,  that  there  is  8uffi->4^^^^7' '^'^^ 
ciency  of  common  left;  ante,  tit. "Evi- 
dence," pp.  864,  Z^b  ;  Lake  e.  Plaxton,  10 
Ezch.  196. 

It  has  been  doubted  whether  equity  has 
any  jurisdiction  on  this  subject;  see  How 
0.  Bromsgrove  Tenants,  1  Vern.  22;  but 
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privilege  is  not  confined  to  the  lord  of  the  entire  manor,  for  in  the 
construction  of  the  above  statute,  any  person  seised  in  fee  of  part  of 
the  waste  may  approve,  though  not  lord  of  the  manor  (»)• 

But  in  PlcLce  v.  Jackson  (o),  where  the  right  of  the  commoners 
was  shown  to  be  subservient  to  the  right  of  the  lord  to  minerals,  the 
Court  of  B.  R.  held,  that  if  the  lord  were  to  exercise  the  right  of 
taking  stone  wantonly,  and  so  unnecessarily  to  interfere  with  the 
commoner's  right  of  pasture,  he  would  be  liable  to  an  action ;  but 
not  so  if  he  acted  honestly  and  bon&  fide  in  getting  stone  as  occasioQ 
required. 

The  case  of  Drury  v.  Moort  {p)  is  an  authority  that  the  lord  of  a 
manor,  except  with  the  assent  of  the  homage  under  an  established 
custom,  cannot  inclose  and  build  upon  the  waste  lands,  to  the  pre- 
jndice  of  rights  of  common. 

And  in  the  case  of  Badger  v.  Ford  (q),  where  the  lord  of  the 
manor  had  been  in  the  habit  of  granting  leases  of  parcels  of  the 
waste  (ex  mero  motu)  for  upwards  of  150  years,  under  which  the 
whole  of  a  common  had  been  inclosed,  Abbott,  C.  J.,  said  it  was  too 
much  to  presume  a  reservation  of  a  power  by  the  lord  at  the  time  of 
the  original  grant,  the  effect  of  which  would  be  to  enable  him  to 
annihilate  the  right  of  common  altogether. 

But  if  a  building  be  erected  on  the  waste  under  a  grant  made  by 
the  lord,  even  without  the  assent  of  the  homage,  and  the  tenants, 
having  rights  of  common,  stand  by  and  make  no  objection  on  laying 
the  foundation  of  it,  the  author  apprehends  that  a  court  of  equity 
would  interpose  to  prevent  the  building  being  puUed  down  (r). 

And  supposing  the  lord  of  a  manor  to  have  projected  a  line  oi 
building  on  part  of  the  wastes  over  which  the  tenants  had  a  right  of 
common,  and  a  considerable  expense  to  have  been  incurred  by  the 
lord  or  his  lessee  in  erecting  some  few  houses,  without  any  opposition 
on  the  part  of  the  persons  entitled  to  commonable  rights,  the  author 
inclines  to  think  that  a  court  of  equity  would  protect  the  lord  or  his 
lessee  in  the  completion  of  the  whole  range  of  building,  on  the  ground 
of  an  implied  assent  of  the  commoners  to  the  design  manifested  by 


the  court  has  frequently  directed  issues  to 
try  if  suflBcient  common  were  left  for  the 
tenants;  Weekes  v.  Slake,  2  Vera  801; 
Arlington  «.  Fawkes,  ib.  ZSQ ;  S.  C.  1  Eq. 
Ca.  Abr.  108;  Filewood  «.  Palmer,  Mos. 
169;  Hanson  v.  Gardiner,  7  Yes.  805. 

(a)  Glover  v.  Lane,  8  T.  R.  445. 

(o)  4  Dow.  &  Ry.  818. 

(p)  Manor  of  Hadley,  1  Stark.  102. 

(9)  8  Bam.  &  Aid.  158 ;  and  &ee  7  Bam. 
&  Cress.  865,  872,  in  Arlett  v.  Ellis. 

(r)  See  6  Yin.  Cop.  (W.  d.)  pi.  8;  2 


Atk.  88 ;  per  Lawrence,  J.,  6  T.  R.  556. 
The  inclosure  of  a  common  is  a  private 
wrong  only;  9  Co.  118.  And  it  is  dear 
that  a  common  that  has  been  inclosed  for 
a  great  number  of  years  cannot  afterwards 
be  thrown  open ;  Silway  e.  Compton,  1 
Yem.  82.  [In  that  case  the  common  had 
been  inclosed  for  thirty  years.]  And  see 
Toth.  174,  citing  Figgot  «.  Kniveton,  4 
Jac.  But  it  is  otherwise  as  to  an  inclosure 
in  a  forest  See  Leicester  Forest  case,  Cro. 
Jac.  156. 
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the  erection  of  the  few  houses ;  and  an  assent  of  that  nature  once 
given  could  not  afterwards  be  withdrawn  (s). 

The  courts  require  clear  evidence  to  support  even  partial  rights  by 
the  lord  to  the  prejudice  of  the  commonable  rights.  But  it  would 
seem  that,  in  point  of  law,  the  lord  of  a  manor  may  have  a  partial 
light,  in  respect  of  the  wastes  of  his  manor,  even  over  the  wastes  of 
another  manor  ( t). 

And  the  lord,  the  author  apprehends,  provided  he  leave  sufficient 
Gonunon,  where  commonable  rights  exist,  may  erect  cottages,  open 
mines,  and  dig  brick  earth,  &c.,  and  plant  upon  the  wastes  of  the 
manor,  as  a  necessary  consequence  of  his  right  to  the  soil  of  the 
wastes,  and  of  the  rule  that  the  tenants  have  no  interest  except  to 
take  the  herbage  by  the  mouths  of  their  cattle  (u). 

It  is  proper  to  notice  here,  that  in  the  case  of  Fawcet  v.  Strickland 
it  aL  ix)  it  was  ruled  by  the  Court  of  Common  Pleas,  that  although 
the  Statute  of  Merton  speaks  only  of  common  of  pasture,  so  that 
the  lord  cannot  approve  against  common  of  turbary  as  of  common 
^ht(y);  yet,  where  there  is  common  of  pasture  and  common  of 
turbary  on  the  same  waste,  he  may  inclose  against  the  common  of 
pasture,  for  an  action  would  lie  against  the  lord  in  case  of  an  inter- 
ruption or  injury  to  the  right  of  common  of  turbary  {z) ;  but  such  an 
interruption  is  not  a  necessary  consequence  of  an  approvement  of 
part  of  the  waste  (a) ;  therefore  in  an  action  against  the  lord,  com- 

Sadgrove,  in  error,  1  Bos.  &  Pul.  17; 
Filewood  v.  Palmer,  Mot.  169;  5  Vin.  8, 
pi.  83.  ^ci^'^^^yT^'^  /fCJiXHj 

A  commouer  cannot  maintain  trespau 
for  damage  to  the  aoil  or  grass,  for  he  has 
no  interest  but  to  take  the  pasture  by  the 
mouths  of  his  cattle ;  Com.  Dig.  '<  Com- 
mon/* (H.),  cites  Bridg.  10,  12  H.  8,  2^ 
2  Rol.  552,  L  7. 

(»)  2  Comy.  578  ;  S.  C.  Willes,  57.  And 
see  a  similar  determination  in  Shakespear 
0.  Peppin,  6  T.  R.  741  ;  vide  also  2  Inst 
87 ;  Duberley  «.  Page  and  another,  2  T.  R. 
391;  Smith  o.  Fetherweil,  1  Freem.  190; 
2  Mod.  6 ;  Leech  v.  Widsley  or  Medgley, 
1  Vent  54;  1  Ley.  283;  2  Keb.  590,  601; 
1  T.  Raym.  185;  Clarkson  o.  Woodhouse, 
5  T.  R.  412,  n.  (a).  And  as  to  extinguish, 
ment  of  common,  see  Bacon  ^  Palmer, 
1  BrownL  174;  post,  tit  "Enfranchise- 
ment" 

(y)  Grant  v.  Gunner,  1  Taunt  435. 

(z)  Fawcet  v.  Strickland,  sup, 

(a)  See  6  T.  R.  748,  in  Shakespear  o. 
Peppin. 


(«)  Fox  V.  Shrewsbury,  Toth.  176.  And 
see  Palm.  71:8  East,  308 ;  7  Taunt  374 ; 
7  Bing.  693,  694 ;  Jackson  o.  Cator,  5  Ves. 
688 ;  Rex  «.  The  Inhabitants  of  Thomdon 
on  die  Hill,  4  Mau.  &  Selw.  565 ;  Rex  v. 
The  Inhabitants  of  Butterton,  6  T.  R.  556. 
A  commoner  assenting  to  an  encroachment 
is  concluded  by  it;  but  not  expressing  a 
dissent  does  not  bar  his  right  of  action ; 
Harvey  v.  Reynolds,  1  Carr.  141.  In  the 
case  of  Earl  Cowley  o.  Wellesley,  1  Law  R. 
£q.  657,  it  was  held  that  money  produced 
by  the  sale  of  graTel  taken  from  the  waste 
was  to  be  treated  as  income  and  belonged 
to  the  tenant  for  life.  In  the  same  case 
it  was  held,  that  the  expense  of  fencing 
waste  lands  for  the  benefit  of  the  estate 
must  come  out  of  the  capital. 

(/)  Per  Bayley,  J.,  in  Earl  of  Sefton  v. 
Court,  5  Bam.  &  Cres.  921 ;  S.  C.  8  Dow. 
&  Ry.  741. 

(«)  Bolton  9.  Lowther,  2  Dick.  677 ; 
Horsey  v.  Hagberton,  Cro.  Jac.  229; 
Cooper  0.  Marshall,  1  Burr.  265 ;  Sad- 
grove  0.   Kirby,  6  T,  R.  486;    Kirby  v. 
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plaining  of  such  inclosiire,  the  tenant  must  show  not  only  that  there 
is  an  insufficiencj  of  pasture  left,  but  also  an  interruption  in  the 
enjoyment  of  the  common  of  turbary  (&).  But  the  lord  may  by 
custom  inclose  parcels  of  the  waste,  even  as  against  common  of 
turbary  (c). 

It  has  been  decided  that  a  commoner  may  enter  forcibly,  if  the  lord 
by  any  act  wholly  exclude  him  from  an  exercise  of  his  right  (d).  And 
although  it  was  formerly  thought  that  if  the  lord  inclosed  the  wastes 
of  his  manor,  the  tenants  could  only  remove  so  much  of  the  fences 
as  was  requisite  to  enable  them  to  enjoy  their  rights  of  common,  by 
admitting  cattle  to  enter  into  the  indosure ;  yet  it  is  now  dearly 
settled  that  the  commoners  may  remove  the  whole  of  the  fences,  if 
erected  on  the  commonable  land  («). 

If,  however,  the  commoner  is  not  wholly  excluded  fi*om  the  com- 
mon, but  his  rights  be  merely  abridged  by  the  planting  of  trees,  or 
other  like  acts  of  the  lord,  the  remedy  of  the  commoner  is  action  cm 
the  case,  or,  formerly,  of  assise  (/) ;  but  in  order  to  maintain  such  an 
action  against  the  lord,  the  commoner  must  show  that  there  was  not 
a  sufficiency  of  common  left  {g). 

A  copyholder,  in  case  of  intrusion  on  his  commonable  rights  by  a 
stranger,  may  distrain  the  cattle  damage  feasant,  or  bring  his  action 
on  the  case  (A) ;  but  one  commoner  cannot  distrain  the  cattle  of  another 
for  damage  feasant,  except,  as  it  should  seem,  where  the  number  of 
cattle  is  stinted  (t),  though  an  action  vnll  lie  against  the  lord,  or  by 
one  commoner  against  another,  for  surcharging  the  common,  however 


(h)  See  per  Asbhunt,  J^  in  Sadgrove  o. 
Kirby,  sup.;  and  per  Lord  Kenyon,  in 
Sbakeapear  ^  Peppin,  sup. 

(e)  Arlett  v.  Ellia  and  others,  7  Barn. 
&  Cress.  346,  374;  ante,  p.  365. 

{d)  Mason  v.  Cssar,  2  Mod.  65 ;  Cooper 
V.  Marshall,  1  Burr.  259;  2  Wils.51 ;  Sad- 
grove  V.  Kirby,  6  T.  R.  485. 

(e)  Arlett  o.  Ellis,  7  Bam.  &  Cress.  360, 
362,  364,  372,  377,  cites  Bro.  Abr.  tit 
"  Common,"  pi.  9 ;  15  H.  7, 10  b ;  2  InsL 
88.  In  Smith  o.  Bonsall,  Gouldsb.  117,  it 
was  stated  argutndo  by  Drew,  that  if  parcel 
of  a  common  be  inclosed,  a  commoner  ought 
to  make  but  one  gap  to  put  in  cattle;  but 
Anderson  sud,  "  he  may  make  as  many 
gaps  as  he  will." 

(/)  Clayton  «.  Horsey,  1  Roll.  Abr. 
106  (M),  pi.  19;  Bridgm.  11;  Cooper  <f 
Marshall,  Sadgrove  4*  Kirby,  sup.  And 
see  per  Lee,  C.  J.,  in  Creach  v.  Wibnot, 


2  Taunt.  160, 

{§)  Sadgrove  ^  Kirby,  sup. 

(A)  Robert  Marys's  case,  9  Ca  111; 
Dixon  V.  James,  1  Freem.  273;  8.  C 
Lutw.  1238;  Terrey  «.  Godier,  1  RolL 
Abr.  89,  pi.  8 ;  Atkinson  v.  Teaadale,  3 
Wils.  287;  8.  C.  2  Sir  W.  BL  817. 

A  commoner  may  pull  down  a  boose 
wrongfully  erected  upon  the  oommoii«  if 
necessary  for  the  exercise  of  his  right,  un- 
less persons  are  in  it  at  the  time.  Perry  v. 
Fitzhowe,  10  Jur.  799. 

A  parol  licence  by  a  commoner  to  baild 
a  bouse  upon  the  common,  is  not  binding 
on  a  subsequent  owner  of  the  same  light  of 
common. 

(t)  1  Saund.  346,  n. ;  Dixon  «.  James, 
sup.;  Hall  «.  Harding,  4  Burr.  2427 ;  S.  C. 
1  Sir  W.  Bl.  678;  Woolr.  on  Rights  of 
Common,  247. 
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trifling  the  injury  {k),  and  although  the  plaintiff  has  himself  over- 
stocked (/). 

Nor  can  the  lord  distrain  for  surcharge  of  common  where  there  is 
a  colour  of  right  (m). 

An  obaeiration  in  this  place  on  the  right  frequently  claimed  by 
copyholders  of  digging  and  taking  away  grarel,  sand,  and  the  like 
articles  found  on  the  lord's  waste,  under  an  alleged  immemorial  usage, 
may  probably  be  acceptable. 

An  unrestricted  right  to  dig  and  carry  away  gravel  and  loam,  &c. 
from  the  waste  lands  of  the  manor  is  sometimes  claimed  by  the 
tenants,  and  in  other  instances  the  right  is  confined  to  such  quantity 
as  the  tenants  may  desire  for  the  purpose  of  being  used  and  spent  on 
their  copyhold  tenements  (n) ;  and  the  author  inclines  to  think  that 
even  the  latter  custom  could  not  be  supported,  with  reference  to  the 
established  rule  of  law  that  all  customs  must  be  reasonable  (o).  In 
order  to  bring  such  a  custom  within  that  rule,  the  author  apprehends 
that  the  right  to  dig  and  carry  away  the  soil  of  the  waste  ought  to  be 
confined  to  necessary  consumption  and  repairs  {p)  upon  the  ancient 
copyholds  of  the  manor  (9). 

In  the  case  of  Peppin  &  Shahespear  (r)  the  Court  of  B.  R.  held, 

581,  pi.  3;  Costard  4-  Wingfield,  or  Wake- 
field's  case,  post,  p.  378. 

A  reasonable  custom  would  probably  be 
held  to  be  within  the  provisions  of  the  act 
of  2  &  8  Will.  4,  c.  71,  "  for  shortening 
the  time  of  prescription  in  certain  cases." 
Ante,  p.  22,  n.  (6). 

A  right  to  carry  away  the  soil  of  another 
without  stint  cannot  be  claimed  by  pre- 
scription, nor  sustained  by  evidence  of  a 
lost  grant  Attorney-General  v,  Mathias, 
4  Kay  &  J.  595. 

(r)  6  T.  R.  748.  But  see  the  case  of 
Duberley  0.  Page,  2  T.  R.  391,  which  seems 
contra :  yet  note,  that  the  restricted  or  un- 
restricted nature  of  the  custom  set  up  in 
that  case  does  not  appear  in  the  report. 
See  also  Clayton  0.  Corby,  8  Jur.  212. 

As  to  the  mode  of  pleading  in  respect  of 
commons,  after  severance  of  the  waste,  see 
Co.  Cop.  8.  42,  Tr.  98. 

And  the  reader  is  referred  for  further 
information  on  the  subject  of  prescription 
by  copyholders,  and  for  some  interesting 
remarks  on  the  legality  of  a  prescription 
by  the  lord,  for  fines  on  marriage  of  copy- 
hold tenants,  and  for  special  courts,  &c., 
to  Calth.  Read.  p.  29  et  seq.,  and  6  Vin. 
tit.  "Copyhold"  (P.  c). 


(k)  Hall  V.  Harding,  4  Burr.  2427  ;  S.  C. 
1  Sir  W.  Bl.  673;  Wells  «.  Watling,  2  Sir 
W.  BL  1283;  Fisher  0.  Wren,  3  Mod.  251. 
And  see  sup. ;  Vin.  Abr.  tit.  *'  Commoner," 
(B.)  pL  2,  5.  In  such  an  action  the  com- 
moner must  particularly  show  the  sur- 
chaige;  2  Mod.  7,  in  Smith  ^  Fevereli 
Lntw.  107 ;  3  Wils.  281, 290,  in  Atkinson 
4  Teasdale. 

(i)  Hobeon  v.  Todd,  4  T.  R.  71. 

(n)  3  Wils.  126. 

(a)  See  Wilson  «.  Page,  4  Esp.  71. 

(•)  This  principle  is  recognised  in  a  great 
body  of  authorities,  which  are  brought  to- 
gether in  Broadbent  0.  Wilks,  Willes,  362 ; 
S.  C.  in  error,  1  Wils.  63 ;  S.  C.  2  Str. 
1224.  And  see  Wilson  v.  Willes,  7  East, 
127 ;  ante,  p.  22. 

(p)  See  2  Atk.  190,  in  Dean  and  Chapter 
of  Ely  9.  Warren ;  Broadbent  0.  Wilks, 
Wilson  0.  Willes,  sup. 

(9)  Such  a  custom  could  not  embrace 
copyholds  created  within  time  of  memory 
under  the  immemorial  usage  existing  in 
■ome  few  manors,  for  the  lord,  with  the 
consent  of  the  homage,  to  make  grants  of 
the  waste,  to  be  held  by  copy  of  court  roll. 
And  see  5  Ass.  2,  Bro.  Corooner,  pi.  16; 
F.  N.  B.  180,  B.;  1  Roll.  Abr.  397,  E.3; 
Com.  Dig.  tit  "Common"  (B.);  4  Vin. 
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that  in  pleading  a  right  to  enter  a  common,  to  dig  for  and  carry  away 
sand  and  gravel  for  the  repairs  of  a  house,  it  was  necessary  to  allege 
that  the  house  was  out  of  repair,  that  the  party  entered  for  the  pur- 
pose of  digging  for  and  carrying  away  sand  and  gravel  for  the  necef- 
sary  repairs  of  the  house,  and  that  the  materials  were  used  for  the 
purpose.  It  was  stated  in  the  defendant's  plea,  that  the  entry  was 
for  the  purpose  of  digging  ^^  for  the  necessary  repairs  of  the  defend- 
ant," which  was  held  to  be  a  defect. 

In  the  author's  anxiety  to  render  this  work  as  useful  as  possible  to 
the  profession  at  large,  he  is  induced  to  conclude  the  present  chapter 
with  some  few  additional  observations  on  the  subject  of  commonable 
rights. 

Common  levant  et  couchant  (s)  cannot  be  claimed  by  prescription, 
either  by  freeholders  or  copyholders,  as  appurtenant  to  a  house  without 
any  curtilage  or  land  (t) ;  nor  can  a  right  of  common  be  claimed  by 
prescription  in  respect  of  houses  newly  erected,  except  when  erected 
on  the  site  of  an  ancient  messuage,  to  which  commonable  rights  were 
attached  (u) ;  nor  can  common  for  cattle  levant  and  couchant  be  used 
with  the  cattle  of  a  stranger,  except  such  as  the  commoner  may  hire 
or  borrow  for  ploughing  or  manuring  his  land,  or  which  may  yield 
nurture  for  his  family  (ar). 

Rights  of  common  and  turbary  are  in  many  places  illegally  exer- 
cised by  the  inhabitants  generally ;  for  it  is  a  settled  rule  of  law,  that 
although  inhabitants  may  prescribe  for  an  easement,  as  a  right  of 
way  to  a  church  or  a  market,  yet  that  commonable  rights  cannot  be 
claimed  in  respect  of  inhabitancy  only(y) ;  but  when  so  exercised,  it 


(t)  When  the  right  is  not  stinted,  levancy 
and  couchancy  is  the  measure  of  the  com- 
mon, i.  e.  so  many  heasts,  &c.  as  the  land 
itself  will  maintain  in  the  winter ;  Cole  o. 
Foxman,  Noy,  30;  Patrick  «.  Lowre,  2 
Brownl.  101;  Smith  o.  Bonsall,  Gouldsh. 
117;  6  T.  R.  48,  49,  in  Scholes  v.  Har- 
greayes ;  or  (according  to  the  case  of 
Whitelock  v.  Hutchinson,  2  Mood.  &  Boh. 
(N.  P.)  205,)  such  numher  as  the  winter 
eatage  of  the  ancient  tenement,  together 
with  the  hay  and  other  produce  obtained 
from  it  during  the  summer,  is  capable  of 
maintaining.  But  the  number  of  cattle  is 
sometimes  in  proportion  to  the  quantity  of 
land,  which  is  a  mode  of  admeasurement 
similar  to  levancy  and  couchancy ;  Chees- 
man  v.  Uardham,  1  Barn.  &  Aid.  708. 
Dunraven,  Earl  of,  o.  Llewellyn,  14  Jur. 
1089. 

On  a  claim  to  a  right  of  common  of 


pasture  for  cattle  levant  and  couchant  upoo 
any  land,  it  is  not  necessary  to  prove  that 
the  cattle  were  partly  maintained  with  the 
produce  of  the  land,  but  it  is  sufficient  to 
show  that  the  land  was  capable  of  being 
used  for  the  purpose  of  feeding  them.  Cair 
0.  Lambert,  11  Jur.  (N.  S.)  163;  12  ib. 
194;  1  LawR.  Exc.  168. 

(0  Scholes  «.  Haigreaves,  Patrick  •. 
Lowre,  sup. ;  Benson  v.  Chester,  8  T.  R. 
896  ;  Bunn  v.  Channen,  6  Taunt.  244. 

(m)  Costard  v.  Wingfield,  2  Leo.  44; 
S.  C.  Godb.  97 ;  S.  C.  Sav.  81 ;  8.  C. 
(Wakefield's  case),  Ow.  4;  Gouldab.  88; 
1  Anders.  151. 

(<)  1  Roll.  Abr.  402 ;  Com.  Dig.  «  Com* 
mon"(F.  2). 

(y)  Gateward's  case,  6  Co.  59  b ;  S.  C. 
Cro.  Jac.  152;  Fowler  v.  Dale,  Cro.  EUx. 
862 ;  Goodday  v.  Michdl,  ib.  441 ;  Oide- 
way  V,  Orme,   1   Bulst.  188;  Tinnery  •. 
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may  probably^  in  frequent  instances,  be  traced  to  an  ancient  usage, 
as  appurtenant  to  curtilages  or  lands  on  which  houses  have  been 
built,  or  to  the  equitable  title  of  the  parishioners  at  large  under  some 
deed  of  feoffinent  to  trustees  for  their  benefit  (z). 

Where,  before  the  stat.  of  5  &  6  Will.  IV.  c.  76,  aH  freemen  inha- 
biting within  an  ancient  borough  claimed  right  of  common  on  certain 
lands,  and  that  act  (s.  7)  has  extended  the  limits  of  the  borough,  the 
right  of  common  can  no  longer  be  described  in  pleading  to  be  a  right 
<'  in  all  fireemen  inhabiting  within  the  borough,"  for  that  act  onlj 
reserves  the  right  to  those  who  reside  within  the  old  limits,  and  does 
not  make  the  newly-defined  borough  the  same  to  all  intents  and  pur- 
poses as  the  old  one :  and  where  the  right  was  so  alleged  in  an  action 
by  a  freeman  for  disturbance  of  common,  and  the  plea  denied  the 
right,  it  was  held  that  the  variance  was  &tal,  though  it  was  proved 
that  the  plaintiff,  in  fact,  inhabited  within  the  ancient  limits  (a). 

It  has  been  decided  that  the  thirty  years  period  on  which  a  pre- 
scriptive right  is  to  be  founded  under  2  &  3  Will.  IV.  c.  71,  ss.  1, 
4,  7,  need  not  be  thirty  years  before  the  commencement  of  the  action, 
but  may  be  made  up  by  two  periods  preceding  and  following  a  life 
estate  (&)• 


Fisher,  cited  2  ib.  87 ;  Weekly  v.  Wild- 
maa,  1  Lord  Raym.  405 ;  Bean  «.  Bloom, 
2  Sir  W.  Bl.  926 ;  3  Wile.  456 ;  Selby  v. 
Robinson,  2  T.  R.  758  ;  Grimstead  tr.  Mar- 
lowe, 4  T.  R.  717  ;  8  Bing.  67. 

(z)  Common  is  sometimes  claimed  under 
a  grant  to  a  corporation  for  the  benefit  of 
the  members  at  large;  8  Keb.  247;  1 
Sannd.  846 ;  Grimstead  v.  Marlowe,  sap. ; 
Rex  9.  Churchill  and  another,  4  Bam.  & 


Cress.  755. 

For  more  of  common  in  general,  see  Vin. 
Abr.and  Supp.tit  ''Common"  and  "Com- 
moner." Vide  also  Bacon's  Abr.  and  Com. 
Dig.  tit  "  Common." 

(a)  Beadsworth  «.  Torkington,  1  Adol. 
&E11.  (N.  8.)782. 

{b)  Clayton  v.  Corby,  2  Adol.  &  Ell. 
(N.  S.;  818. 
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CHAPTER  XVL 

Of  the  Prerogative  Writ  of  Mandamus  ;  and  of  Aid  in  the  Courts 

of  Equity.     And  first. 

Of  the  Writ  of  Mandamus  (a). 

The  Court  of  King's  Bench  will  grant  a  mandamus  to  compel  the 
lord  of  a  manor  to  admit  a  person  who  can  show  a  colourable  title  to 
a  copyhold  estate ;  and,  if  necessaiy,  to  hold  a  court  (i). 

The  lord  is  also  compellable  by  this  writ  to  accept  a  surrender  fit>m 
a  copyholder,  either  of  the  whole  or  a  portion  of  his  copyhold  laiids(c), 
and  either  of  the  whole  or  a  portion  of  his  interest  therein  (cf  )• 

This  power  has  certainly  been  questioned,  but  any  doubts  formeilj 
entertained  on  the  subject  are  completely  removed  by  the  several 
decisions  to  which  the  author  is  about  to  refer. 

It  is  true,  that  when  a  party  has  a  specific  legal  remedy  (e),  the 
Court  of  King's  Bench  has  in  several  instances  refiised  to  gnmt  a 
mandamus  (/) ;  but  as  both  the  surrenderor  and  surrenderee  are,  the 


(a)  The  Common  Law  Procedure  Act, 
]854,  St.  68  to  77  inclusive, contains  enact- 
ments relative  to  proceedings  by  action  of 
mandamus ;  but,  by  sect.  75,  nothing  in  the 
act  was  to  take  away  the  jurisdiction  of 
B.  R.  to  grant  writs  of  mandamus. 

By  sect.  77,  the  rule  for  a  mandamus  may 
be  made  absolute  in  the  first  insunce,  if 
the  court  think  fit. 

(6)  When  two  persons  claim  by  differ- 
ent titles,  the  lord  must  admit  both ;  Rex 
r.  Hexham,  6  Adol.  &  £11. 559  ;  1  Nev.  & 
Per.  5Z  ;  ante,  p.  212. 

(c)  Snag  0.  Fox,  Palm.  842. 

But  in  a  modem  case  the  court  refused  a 
mandamus  to  compel  the  acceptance  of  a 
surrender  in  general  terms,  as  "  all  those 
tenements  which  A.  had  surrendered  on 
a  particular  day,"  although  the  tenements 
were  particularly  stated  in  such  former  sur- 
render ;  Reg.  V,  The  Lord  of  the  Manor  of 
Bishopstoke,  8  Dowl.  (P.  C.)  608. 

{d)  Fitch  V.  Hockley,  Cro.  Eliz.  441, 
442. 

In  the  absence  of  a  special  custom,  the 
lord  cannot  be  compelled  to  accept  a  sur- 
render to  such  uses  as  the  purchaser  should 


by  writing  appoint,  and,  in  default  of  ap- 
pointment, to  the  use  of  the  purchaser  in 
fee ;  Flack  v.  Master,  &c.,  of  Downing 
College,  IS  C.  B.  Rep.  945.  'iP^^fJ 

(e)  But  having  a  remedy  in  equity  is 
no  answer  to  an  application  for  a  manda- 
mus ;  8  T.  R.  652. 

A  court  of  equity  has  no  jurisdiction  to 
grant  an  injunction  to  stay  proceedings  on 
a  mandamus ;  Lord  Montague  v.  Dudman, 
2  Ves.  898.  Nor,  in  strictness,  any  re- 
straining power  over  criminal  prooecutioos ; 
but  it  will  stay  proceedings  in  an  action  of 
trespass  vt  it  armis,  or  even  on  an  indict- 
ment at  sessions,  under  special  cireum- 
stances  ;  see  The  Mayor  of  York  ».  Pilk- 
ington,  1  Atk.  282 ;  2  Atk.  302 ;  2  Ves. 
898. 

(/)  Vide  The  King  v.  The  Marquis  of 
Sufford  and  another,  8  T.  R.  646;  The 
King  V.  The  Bishop  of  Chester,  1  T.  R. 
896  ;  The  King  tr.  Bristow,  6  T.  R.  168 ; 
and  The  King  v.  The  Mayor  of  Colchester, 
2  T.  R.  259;  8  Burr.  1266 ;  Rex  si  The 
Churchwardens  of  St.  Peter's,  Thetford.  5 
T.  R.  364;  Rex  e.The  ChanceUor  of  the 
University  of  Cambridge  (Frend's  case),  6 
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anthor  oonceives,  without  remedy  at  law  against  the  lord  of  the 
numor  for  refusing  admittance  (^),  it  appears  to  the  author  some- 
what aingukr,  that  any  question  should  have  arisen  on  this  point  of 
juiisdiction. 

It  must  certainly  be  allowed  that  a  mandamus  is  never  granted  to 
compel  a  mere  ministerial  officer  to  do  his  duty  (h) ;  but  it  is  to  be 
recollected  that  the  lord  or  steward  is  the  judge  of  the  Customary 
Court  BaroUy  and  that  the  steward  even  of  a  Common  Law  Court 
Baion,  where  the  suitors  are  the  judges,  as  fiur  as  relates  to  any  suits 
pending  there,  is  a  constituent  part  of  the  court,  and  not  a  mere 
ministerial  officer  ( i). 

In  He's  case  (A),  (which  was  an  application  to  the  Court  of  B.  R. 
for  a  mandamus  against  churchwardens,  to  be  restored  to  the  place 
of  sexton,  and  the  writ  was  granted  because  by  the  custom  the  sexton 
was  an  officer  for  life,)  Twisden  said,  "  It  was  ruled  in  1652  in  this 
court,  that  a  mandamus  did  not  lie  to  be  restored  to  a  stewardship  of 
a  Court  Baron,  but  of  a  Court  Leet  it  did,  for  there  the  steward  is 
judge,  but  of  a  Court  Baron  the  suitors  are  judges."  [1  Sid.  48, 169 ; 
3  Mod.  334 ;  Sir  T.  Baym.  12.]  But  Hale,  C.  J.,  said  he  was  of 
another  opinion,  ''  for  the  steward  is  judge  of  that  part  of  the  court 
which  concerns  the  copyholds,  and  is  register  of  the  other." 

So  long  back  as  in  the  24th  of  Geo.  II.  (/),  the  Court  of  B.  R. 
assumed  this  power  for  the  purpose  of  compelling  the  lord  of  the 
manor  of  the  burgh  of  Midhurst,  or  his  steward,  to  hold  a  court,  and 


T.R.  no. 

Vide  also  the  case  of  The  Queen  «.  Pitt, 
2  Per.  &  Da?.  885,  S.  C.  10  Adol.  &  Ell. 
372,  where  a  party  claiming  to  be  entitled 
as  cestui  que  trust  of  a  copyhold  estate, 
petitioned  the  Court  of  Chancery  under  the 
Ute  1  Will.  4,  c.  60  (ante,  p.  68),  when  it 
was  referred  to  the  master  to  ascertain  whe- 
ther there  was  any  heir  of  the  last  trustee, 
and  on  the  master's  report  that  there  was 
no  such  heir,  the  court  made  an  order  ap- 
pointing R.  C,  to  convey  or  surrender  the 
legal  estate  to  the  petitioner ;  and  the  Court 
ofQneen*s  Bench  refused  to  interfere  by 
mandamns  to  compel  the  lord  of  the  manor 
to  accept  a  surrender  from  R.  O.,  "  as  the 
Court  of  Chancery  had  full  jurisdiction,  and 
was  a  fitter  tribunal  to  investigate  the  mat- 
ter." It  appeared  also  that  the  lord  had 
seized  quousque,  and  regranted  part  of  the 
property  for  a  valuable  consideration. 

(g)  Ante,  p.  214;  Towell  e.  Cornish,  2 
Keb.  867;  but  see,  as  to  a  surrenderor, 
Callaway's  case,  cited  3  Bulst.  217,  in  Lex 


Cust  158,  and  in  5  Burr.  2769. 

(A)  Rex  «.  Dr.  Walker,  Bull  N.  P.  199. 

(•)  Holroyd  v,  Breare  &  Holmes,  2  Barn. 
&  Aid.  478 ;  ante,  p.  4. 

(k)  1  Vent.  153.  The  King  s.The  Church- 
wardens  of  Kingsclere,  2  Lev.  18,  appears 
to  be  S.  C,  and  there  C.  J.  Hale  is  re- 
ported to  have  said  that  a  mandamus  lay 
for  the  steward  of  a  Court  Baron,  **  if  he  be 
not  at  will  only,  because  he  is  an  officer  of 
justice."  But  upon  an  application  for  a 
mandamus  to  swear  in  a  steward  of  a  copy- 
hold court.  Holt  said  he  would  not  care  to 
do  it  for  the  steward  of  a  leet,  "though 
heretofore  it  were  used  to  swear  a  physi- 
cian of  the  college ;  and  it  is  rare  to  grant 
it  where  one  has  any  other  remedy,  and 
here  it  is  a  private  officer  to  do  service  for 
the  lord;*'  12  Mod.  666;  vide  also  post, 
pt.  8,  tit.  "Court  Baron"  and  "Court 
Leet." 

(/)  Rex  V.  The  Borough  of  Midhurst, 
1  Wils.  283.  And  see  S.  C.  1  Sir  W.  BL 
60. 
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the  homage  to  present  certam  conveyances  of  burgage  tenements, 
entitling  the  purchasers  to  be  sworn  in  burgesses  of  the  corporation, 
and  to  vote  for  members  of  parliament ;  and  there  the  court  observed, 
that  to  deny  the  writ  would  be  to  say  there  was  a  right  without  a 
remedy. 

In  Roe  d,  Noden  v.  GriffiU  and  others  (tn)  Lord  Mansfield  said, 
that  the  act  of  admittance  to  a  copyhold  was  mere  form,  and  that 
the  lord  was  an  instrument  only,  and  compellable  to  admit  according 
to  the  surrender,  and  that  a  mandamus^  or  a  decree  in  chanoeiy  would 
compel  him. 

And  in  The  King  v.  Rennett  (n),  the  Court  of  King's  Bench  ex- 
pressed their  decided  opinion  that  a  mandamus  ought  to  be  granted 
to  compel  a  lord  to  admit  a  copyholder,  on  a  proper  case  being  laid 
before  them,  but  they  refused  to  interfere  in  the  particular  instance, 
as  the  party  claimed  by  descent,  and  had  therefore  a  complete  title 
without  admittance  against  all  the  world  except  the  lord ;  but  it  wiU 
be  presently  shown  that  the  aid  is  extended  to  a  customaiy  heir. 

In  The  King  v.  The  Lord  of  the  Manor  of  Hendon  and  his  Stew- 
ard (o),  a  rule  for  a  mandamus  to  admit  C  on  the  surrender  of  ^., 
A.  having  previously  sold  and  covenanted  to  surrender  to  B.,  who 
had  assigned  to  C,  was  made  absolute. 

And  again,  in  The  King  v.  Coggan{p)f  on  an  application  for  a 
mandamus  to  tiie  lord  and  steward  of  the  manor  of  Laleham  Billets 
to  admit  ^.  to  a  copyhold  tenement,  to  which  his  father  was  entitled 
as  purchaser,  but  who  died  before  admittance.  Lord  Ellenborougfa 
expressed  himself  aware  of  the  doubt  entertained  on  the  other  side 
of  the  hall  (9),  yet  tiie  courts  having  for  many  years  been  in  the 
habit  of  granting  such  writs,  he  could  not,  he  said,  doubt  tiie  power ; 
and  his  lordship  added,  that  he  had  himself,  when  at  the  bar,  ob- 
tained such  writs  in  two  or  three  instances  against  the  noble  lord  who 
had  been  named  (Lord  Lonsdale),  to  compel  him  to  admit  tenants  to 
copyholds. 

The  circumstance  of  the  customary  heir  having  a  complete  title 
witiiout  admittance,  as  noticed  by  the  court  in  The  King  &  Rem^ 


(m)  4  Burr.  1961 ;  nee  also  Vaughan  d. 
Atkins*.  Atkins,  5  Burr.  2787 ;  LoSi,  390; 
2  BL  Com.  868;  3  ib.  110;  The  King  v. 
Hudson,  2  T.  R.  484. 

(fi)  2  T.  R.  198. 

(0)  Ib.  484  ;  ante,  p.  144. 

(p)  6  East,  431 ;  S.  C.  2  Smith,  417; 
and  the  court  had  just  before  granted  a 
mandamuM  to  the  Duke  of  Leeds  to  admit 
Mr.  Conolly,  for  the  purpose  of  enabling 
him  to  try  his  title  to  customary  tenements 
in  the  manor  of  Wakefield,  Yorkshire,  for 


which  he  afterwards  brought  an  ejectment ; 
Rex  r.  Duke  of  Leeds,  6  Bast,  482,  n.  See 
Roe  d,  Conolly  v.  Vernon  &  Vyse,  5  East, 
51 ;  S.  C.  1  Smith,  818.  Vide  also  The 
King  V.  The  Marquis  of  Stafford  and  others, 
7  East,  621 ;  S.  C.  8  Smith,  459 ;  The  Kin^ 
V,  The  Lord  and  Steward  of  the  Manor  of 
Water  Eaton,  2  Smith,  64 ;  The  King  s. 
Willes,  8  Barn.  &  Aid.  510;  ante,  p.  440. 
(q)  Vide  Williams  v.  Lord  Lonsdale,  8 
Ves.  752-754. 
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9€tt(r\  is  clearly  no  ground  for  denying  the  heir  this  summary 
remedy,  for,  independent  of  the  rule  that  the  heir  must  have  been 
admitted  before  he  could  have  brought  a  plaint  in  the  nature  of  a  real 
action,  he  may  have  objects  in  view  which  the  remedy  may  assist, 
namely,  to  be  put  on  the  homage,  or  in  nomination  for  various 
ofSceSy  or  to  surrender  to  a  mortgagee  («)• 

The  aid  of  the  Court  of  B.  R.  to  compel  the  admission  of  a  cus- 
tomary heir  was  carried  to  the  fullest  extent  in  the  case  of  The  King 
V.  Sir  71  M,  Wilson  and  his  Steward {t),  in  which  the  court  held  that 
Aey  could  only  look  at  the  legal  right  of  the  heir,  and  that  the  only 
obstruction  which  stood  in  the  way  of  it  was  removed,  by  the  devisees 
declaring  that  they  would  not  come  in  (ti).  Littledale,  J.,  observed, 
that  it  was  su^ested  by  the  return,  that  the  course  pursued  was  in 
fertheiance  of  a  scheme  to  defeat  the  lord's  right,  and  if  so,  that  no 
doubt  the  law  would  provide  a  remedy,  but  that  the  court  then  had 
nothing  to  do  with  that.  And  Parke,  J.,  said,  **  It  is  clear,  also,  that 
in  this  case  the  estate  descended  to  the  heir  at  law  of  the  surrenderor. 
Even  if  there  had  been  do  disclaimer,  he  would  have  been  entitled  to 
admittance,  but  there  is  a  distinct  disclaimer." 

The  case  of  The  King  v.  Bovghey^  Bart,  and  his  Steward  {x)  is  a 
strong  and  peculiar  instance  of  the  interposition  of  the  Court  of  B.  R. 
to  compel  the  acceptance  of  a  surrender,  and  to  admit  the  surren- 
deree.    In  that  case  the  return  set  out  a  custom,  that  if  any  person. 


(r)  Ubi  sup. 

(«)  Rex  ff.  Brewers'  Compsny,  8  Barn, 
ft  Cress.  172 ;  S.  C.  4  Dow.  &  Ry.  492. 
A  ad  see  Rex  v.  The  Lord  of  the  Manor  of 
BoDsall,  8  Bam.  &  Cress.  178 ;  4  Dow.  & 
Ry.  825  ;  Doe  d,  Le  Keuz  s.  Harrison,  6 
Ad.&£l.(N.S.)6dl. 

WheD  the  return  to  a  mandamus  to  the 
lord,  to  admit  to  a  copyhold  tenement,  the 
trustees  of  a  building  society,  interested  as 
mortgagees,  set  up  a  forfeiture  for  permis* 
sive  waste,  but  the  tenement  had  been  re- 
built, the  question  was  held  to  be,  whether 
the  lord  had  a  right  to  seize ;  and  it  was 
left  to  the  jury  whether,  when  the  tenant 
who  had  mortgaged  was  admitted,  the  copy- 
hold was  in  such  a  ruinous  state  as  not  to 
be  fiiirly  repairable,  oer  whether  he  had  de- 
layed repairing  for  an  unreasonable  time ; 
Reg.  V.  Dare,  2  Ellis  &  El.  355. 

If  a  testator  directs  his  executors  to  sell 
his  copyhold  estate,  and  convey  the  same 
to  the  purchaser,  the  latter  has  a  right  to 
be  admitted,  without  any  previous  admit- 
tance of  the  heir  or  the  executors ;  Reg.  r. 
Wilson,  32  L.  J.  9,  Q.  B.;  9  Jur.  (N.  S.) 


439. 

(0  10  Barn,  ft  Cress.  80;  S.  C.  5  Mann. 
&  Ry.  140,  153. 

A  mandamus  will  be  granted  to  admit  a 
copyholder  claiming  by  descent,  though 
the  lord  should  claim  by  escheat;  R.  o. 
Dendy,  1  Bail  CCas.  111. 

It  is  essentia]  that  a  return  to  a  manda- 
mus should  be  certain  and  explicit,  and  not 
argumentative ;  Rex  v.  Lyme  Regis,  Dougl. 
181. 

(u)  3  Barn.  &  Aid.  81.  («A  devise 
or  use  limited  to  one  for  life,  the  remainder 
in  tail,  the  first  devisee  doth  disagree. 
Cook,  tlie remainder,  doth  vest  presently;" 
1  Leo.  195.) 

(z)  1  Bam.  ft  Cress.  565;  S.  C.  (Rex 
9.  Meer  ft  Forton),  2  Dow.  ft  Ry.  824. 
And  see  Williams  v.  Lord  Lonsdale,  3 
Ves.  752 ;  Freeman  v.  Phillipps,  4  Mau. 
ft  Selw.  486,  which  latter  case  was  an 
action  by  a  copyholder  against  the  lord  for 
a  false  return  to  a  mandamus ;  ante,  p.  243. 
Vide  also  the  case  of  The  King  v.  The  Lord 
of  the  Manor  of  Oundle,  1  Adol.  ft  Ell. 
2b3. 


-.-  />•' 
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not  being  before  a  customaiy  tenant^  or  not  dwelling  within  the 
manor,  sbould  take  any  estate  as  a  purchaser,  by  surrender  or  other- 
wise, of  any  customary  lands,  &c.,  he  should  pay  an  arbitrary  fine, 
but  that  persons  being  customary  tenants  paid  another  and  smaller 
fine ;  and  stated  that  B.  having  plurchased  the  equity  of  redemption 
of  a  customary  estate  of  considerable  value,  afterwards,  and  before  he 
was  admitted  thereto,  purchased  the  land  in  question,  being  a  small 
customary  estate,  in  order  to  be  admitted  to  that  first,  and  alleged 
this  to.  be  a  firaud  upon  the  lord.  But  the  court  held  that  such  a 
purchase,  in  order  to  bring  a  party  within  the  custom,  was  not  of 
necessity  a  firaudulent  act,  and  that  the  return  was  insufficient ;  but 
'that  if  the  second  purchase  had  been  colorable  only,  they  would 
not  have  assisted  the  party  by  the  prerogative  writ  of  mandamus  (y). 

In  a  modem  case  (^r),  the  court  granted  a  mandamus  to  compel 
the  lord  and  steward  of  the  manor  to  proceed  upon  a  plaint  in  the 
customary  Court  Baron,  which  the  demandant  contended  had  been 
improperly  adjudged  to  be  set  aside  and  annulled  for  aDeged  errors 
and  irregularities. 

A  mandamus  to  compel  admission  cannot  properly  go  to  the  steward 
alone,  but  the  lord  must  be  joined  in  it,  in  order  that  his  interests 
may  be  the  better  protected  (a). 

And  that  necessity  induced  the  Court  of  Queen's  Bench  to  quash 
a  mandamiis  which  had  been  directed  to  the  steward  of  the  Queen's 
manor  of  Kichmond ;  and,  as  the  writ  could  not  go  to  the  sovereign, 
the  applicant  was  left  to  one  or  other  of  the  remedies  existing  prior 
to  the  practice  of  enforcing  admission  to  copyholds  by  the  writ  of 
mandamus,  namely,  a  bill  in  equity,  or  a  petition  of  right  (&). 


(y)  Bayley,  J.,  inclined  to  the  opinion 
that  even  if  the  second  purchase  had  not 
heen  hon&Jidef  the  purchaser  could  compel 
admittance,  and  that  the  lord  might  have 
assessed  his  fine  on  admission  to  the  larger 
estate,  as  if  the  second  purchase  had  not 
been  made. 

The  trustees  of  a  term  created  by  a  will 
having  been  admitted  to  the  property  com- 
prised in  it,  and  paid  a  fine,  and  the  trusts 
having  been  satisfied,  an  act  was  passed  en- 
abling new  trustees  to  sell  the  property  freed 
from  the  limitations  of  the  will,  with  power 
for  them  by  surrender,  and,  as  if  they  were 
copyhold  tenants,to  surrender  to  a  purchaser; 
and  it  was  held,  that  as  the  tenant  for  life 
and  remainderman  in  tail  had  been  already 
admitted  by  the  admission  of  the  trustees, 
and  might,  under  3  &  4  Will.  4,c.  74,  have 
barred  the  entail  by  one  surrender,  and  con- 


veyed to  a  purchaser,  the  lord  was  bound  to 
accept  a  surrender  by  the  new  trustees, 
without  their  previous  admittance :  Regina 
0.  Lords,  &c,  of  Weedon  Beck,  13  Q.  B. 
Rep.  808. 

(z)  The  Queen  v.  The  Lord  and  Stew- 
ard  of  the  Manor  of  Old  Hall,  8  Law 
Journ.  Rep.  (N.  S.)  248;  S.  C.  2  Per.  & 
Dav.  515 :  S.  C  10  Adol.  &  EU.  248. 

(a)  The  Queen  v. The  Lord  of  the  Muior 
of  Whitford,  7  Dow.  P.  C.  709  ;  S.  a  8  Law 
Journ.  (N.  S.)  251. 

(6)  The  Queen  o.  Powell,  Steward  of 
the  Manor  of  Richmond,  1  AdoL  &  CU. 
(N.  S.)  352.  In  this  case  a  rule  for  a  man- 
damus  had  been  made  absolute  against  the 
steward,  J.  A.  Powell,  geuL,  to  admit  E. 
S.  Halford,  widow,  to  copyhold  land  held 
of  the  manor  of  Richmond,  surrendered  to 
her  26th  April,  1838,  by  Henry  Larchin. 
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Should  the  lord  or  his  steward  refuse  to  receive  and  inrol  a  sur- 
render taken  by  two  or  more  copyhold  tenants  pursuant  to  a  special 
custom,  it  may  be  enforced  by  a  mandamus.  But  in  one  case  the 
writ  was  refused,  the  objection  being  that  the  surrender  had  not  been 
prepared  by  the  steward,  or  his  deputy,  under  a  usage  of  that  nature, 
and  which  was  Held  to  be  a  good  custom  (c)« 

And  in  the  case  of  The  Queen  r.  The  Lady  and  Steward  of  the 
Manor  of  Dulling  ham  {d\  an  application  for  a  mandamus  to  compel 
the  lord  to  receive  and  inrol  a  surrender  was  reAised,  the  surrender 
being  by  a  customary  heir  of  his  reversionary  interest,  and  the  sur- 
renderee seeking  to  be  admitted  without  payment  of  the  descent  fine. 

The  lord  and  steward  are  also  compellable  by  mandamus  to  permit 
the  court  rolls  to  be  inspected  by  any  person  claiming  an  interest 
under  them:  so  in  The  King  y.  Lucas  and  another (e),  the  Court  of 


The  only  point  on  which  the  judgment 
proceeded  waa,  whether  the  writ  waa  in- 
nlBcieot,  baring  been  directed  to  the 
steward  alone,  without  joining  the  lord  or 
lady,  which  the  above  decision  of  The 
Queen  &  The  Lord  of  the  Manor  of  Whit- 
ferd  had  establiahed  to  be  neceaaary.  See 
aho  The  Queen  «.  Evana,  1  Adol.  &  Ell. 
(N.  S.)  355,  n. 

(c)  Rex  V.  Rigge,  2  Bam.  it  Aid.  550; 
ante,  p.  21.  And.  a  custqm  for  the  steward 
to  prepare  all  surrenders  was  held  to  be 
good  in  the  case  of  Reg.  v.  The  Lord  of  the 
Manor  of  Bishopstoke,  8  Dowl.  P.  C.  608. 

A  mandamus  will  be  granted  to  compel 
the  enrolment  of  a  deed  executed  by  a  copy, 
holder  for  barring  an  equitable  estate  tail 
under  2  &  3  WilL  4,  c.  74;  Crosby  e. 
Forteacue,  5  Dowl.  272. 

{d)  8  AdoL  &  £11.  858 ;  t  Per.  &  Dav. 
172. 

Where  cuatomaiy  freehold  lands  passed 
bj  grant  and  admission,  but  there  were 
no  court  rolls,  and  there  waa  a  customary 
mode  of  barring  estates  tail,  under  which 
the  lord  received  a  considerable  fine,  it  was 
held  that  it  was  a  case  to  which  the  3  &  4 
Will.  4,  c.  74,  8.  53  (ante,  p.  50)  did  not 
apply;  and  a  mandamus  to  the  lord  to 
enter  a  deed  of  grant  on  the  rolls  waa  re- 
fused ;  Reg.  9.  The  Lord  of  the  Manor  of 
Ingleton,  8  Dowl.  P.  C.  693. 

A  mandamus  will  not  be  granted  to  ad- 
mit the  applicant  to  a  copyhold,  when  his 
claim  thereto  appears  to  be  barred  by  3  8r 
4  Will.  4,  c.  27 ;  Rex  v.  Lord  of  the  Manor 
of  Agardsley,  5  Dowl.  (P.  C.)  19. 

S. 


(e)  10  Eaat,  235.  And  see  Rex  o.  Shel- 
ley, 3  T.  R.  142  ;  Rex  v.  Tower,  4  Mau.  ft 
Selw.  162.  But  it  is  not  sufficient  that  the 
demand  be  made  by  an  agent  only ;  Ex 
parte  Hutt,  7  Dowl.  P.  C.  690 ;  ante,  p.  349, 
tit.  "  Evidence.'' 

In  Rogers  v.  Jones,  5  Dow.  &  Ry.  484, 
the  steward  was  compelled  to  allow  an  in- 
spection of  the  court  rolls  by  freehold  te- 
nants, litigating  a  right  of  common,  although 
the  cause  was  not  at  issue ;  sed  vide  Sty. 
128;  and  note,  that  in  The  Kings.  All- 
good,  7  T.  R.  746,  the  court  held,  that  a 
freehold  tenant  had  no  right  to  inspect  the 
court  rolls,  unlesa  there  were  some  cause 
depending  in  which  his  title  might  be  in- 
volved; I  Tidd*s  Pract.  648,  8th  ed. 

The  affidavit  in  support  of  a  mandamus 
to  inspect  court  rolls,  relating  to  a  copy- 
hold to  which  the  applicant  makes  claim, 
must  state  positively  that  he  is  entitled 
thereto,  or  set  out  his  title;  Cooke,  Ex 
parte,  5  Dowl.  &  L.  (P.  C.)  413. 

It  is  clear  that  a  mandamus  will  be 
Cpranted  to  compel  the  lord  of  a  hundred 
or  manor  to  hold  a  court  leet  forthwith^ 
and  to  appoint  proper  officers ;  Rex  v.  The 
Corporation  of  Grantham,  2  Sir  W.  BI.  716; 
Rex  9.  The  Lord  of  the  Hundred  of  Milver- 
ton,  3  Adoi.  &  Ell.  284 ;  and  see  post.  Chap. 
XXL,  tit "  Mandamus  to  enforce  a  Court,*' 
and  the  act  of  11  Geo.  1,  c  4,  there  re- 
ferred to;  but  the  court  will  not  grant  a 
mandamus  for  the  inspection  of  the  records 
of  a  court  leet,  unless  some  satisfactory 
reason  be  assigned ;  nor  to  compel  the 
holding  of  a  court  lect  for  the  purpose  of 
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King's  Bench  granted  a  ma7idamu$  to  the  lord  and  steward  to  permit 
a  person  who  had  a  prim&  facie  title  to  certain  copyhold  lands  withiB 
the  manors  of  Filbj  in  Norfolk^  to  inspect  the  court  rolls,  and  take 
copies  thereof:  the  right  was  objected  to,  as  there  was  no  cause  de- 
pending that  involved  the  title;  but  Lord  EUenborough  observed, 
that  he  did  not  know  whj  there  should  be  a  cause  depending,  to 
found  an  application  of  that  sort(/),  where  the  person  making  it  was 
entitled  to  the  copyhold,  unless  some  conveyance  had  been  made  by 
those  under  whom  he  claimed. 

In  conclusion  of  the  present  section,  the  author  thinks  it  proper  to 
state,  that  the  lord  of  a  manor  is  not  compellable  by  numdamus  to 
grant  a  licence  for  digging  brick  earth,  or  doing  any  act  amounting 
to  waste,  when  the  licence  is  not  rendered  a  matter  of  right  by  an 
established  fine,  or  otherwise  {g). 


Secondly,  Of  Aid  in  the  Courts  of  Equity  (A). 

The  lord  of  a  manor  is  compellable  by  a  bill  in  equity  to  hold  a 
court  (i),  but  it  is  more  usual  to  resort  to  the  jurisdiction  of  the  Court 
of  King's  Bench  by  mandamus  (A). 

The  acceptance  of  a  surrender  of,  and  an  admittance  to  copyholds. 


having  the  oath  of  allegiance  administered 
to  an  inhabitant ;  Rex  v.  The  Mayor  of 
Maidstone,  6  Dow.  &  Ry.  884. 

Where  a  manor  formerly  belonging  to 
a  corporation,  who  held  courts  leet  in  the 
Guildhall,  had  by  an  inclosure  act  be^ 
awarded  to  J,  B.,  excepting  to  the  bailifis, 
&c.,  the  Guildhall,  the  Court  of  B.  R.,  in 
order  to  an  inquiry  whether  the  leet  could 
be  legally  held  elsewhere,  granted  a  man- 
damus to  the  bailiffs  to  permit  the  lord  to 
hold  his  courts  there;  Rex  v.  The  Bo- 
rough of  llchester,  2  Dow.  &  Ry.  724. 

(/)  This  doctrine  was  distinctly  re- 
cognized by  his  lordship  and  Mr.  Justice 
Bayley,  in  the  case  of  Rex  o.  Tower,  sup. 

It  is  only  when  no  action  is  depending 
that  the  motion  is  for  a  mandamus ;  No- 
lan's edition  of  Strange,  1228,  in  notis; 
Tidd's  Pract.  649,  n.  (A). 

See  cases  of  application  to  the  courts  of 
common  law  for  a  rule  for  the  inspection 
and  production  of  court  rolls  in  actions 
depending,  ante,  tit. "  Evidence,*'  pp.  848, 
819.  Vide  also  Bateman  o.  Phillips,  4 
Taunt.  162,  per  Heath,  J. 

{g)  Reg.  o.  Hale,  1  Per.  &  Dav.  298; 
ante,  p.  831,  n.  (m) ;  vide  1  Will.  4,  c.  21, 
extending  the  provisions  of  the  act  of  9 
Ann.  c.  20,  relating  to    returns   to   the 


writs  of  mandamus  therein  mentioned,  to 
all  other  writs  of  mandamus ;  and  wlicreby 
officers  and  persons,  whose  functiooa  are 
merely  ministerial  in  relation  to  the  office 
or  matter  in  respect  whereof  a  writ  of 
mandamus  may  be  directed,  are  protcded 
in  certain  cases  against  the  payment  of 
damages  or  costs ;  and  by  which  it  is  pro- 
vided, that  the  proceedings  on  a  writ  of 
mandamus  shall  not  abate  by  the  death, 
resignation  or  removal  from  office  of  the 
person  making  the  return  to  a  mandamus, 
but  may  be  carried  on  in  his  name,  and 
that  the  peremptory  writ  may  be  awarded 
to  his  successor;  and  which  alao  enacts, 
that  the  costs  of  the  application,  and  of 
the  writ,  if  issued,  shall  be  in  the  discre- 
tion of  the  court. 

Respecting  the  writ  of  mandamus  with 
reference  to  tlie  production  of  court  roUa, 
&C.,  see  some  useful  observations  in  11  Jur. 
(pt.  ii.),  pp.  447,  461 ;  12  ib.,  pp.  8,  4w 

(h)  A  court  of  equity  has  concurrent 
jurisdiction  with  a  court  of  law  to  relieve 
against  an  illegal  seizure  of  a  copyhold 
tenement  by  the  lord ;  Andrews  o.  Holse, 
4  Kay  &  Johns.  892;  4  Jnr.  (N.  S.)  681. 

(i)  Moorstal  v.  Huntington,  Nels.  12. 

(k)  See  Chitty*s  J.  P.  vol.  L  p.  794^  vol. 
ii.  p.  421.' 
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may  alio  be  oompeUed  by  a  decree  In  equity  (/) ;  and  it  would  seem 
that  thia  power  was  first  assumed  by  the  courts  of  equitable  jurisdic- 
tion (m). 

But  a  court  of  equity  will  not  compel  the  lord  to  admit  a  person 
who  does  not  show  a  colourable  title^  and  that  there  is  a  reasonable 
prospect  of  succeeding  at  law  (n\ 

Eqinty  would  also  have  assisted  an  heir  in  discoverii^  whether 
lliere  were  any  copyholds  unsurrendered  to  the  uses  of  the  will ;  but 
if  the  bill  sought  a  relief  to  which  the  plaintiff  was  not  entitled,  that 
circumstance  would  support  a  general  demurrer  (o). 

A  court  of  equity  will  also  make  an  order  on  the  lord  or  steward, 
or  other  person  having  the  custody  of  the  court  rolls,  to  produce 
the  same  for  the  inqpection  of  any  one  daiming  an  interest  under 
them  {p). 

And  ahhougfa  a  court  of  law,  in  a  question  between  the  lords  of 
diflferent  manors,  will  not  enforce  an  inspection  of  the  court  rolls,  yet 
a  court  of  equity,  it  appears,  will  do  so,  on  a  bill  for  a  discovery  (q). 

It  will  also  entertain  a  bill  by  the  lord  of  the  manor  for  discovery 
of  the  boundaries  and  descriptions  of  lands,  and  for  a  commission  to 
issue,  if  necessary,  to  distinguish  fieeholds  from  copyholds  where  they 
are  intermixed  (r).  This,  however,  is  done  under  special  circum- 
stances only,  and  when  some  equity  is  superinduced  by  the  acts  of 
the  parties,  a  confusion  of  lands  not  being,  per  se,  a  ground  for  the 


(/)  Roe  if.  Noden  v.  OritBts  and  othen, 
4  Burr.  1961 ;  Vaagban  i.  Atkins  «.  At- 
kins, 5  Burr.  2787 ;  Towel  v.  Cornish,  2 
Keb.  867;  Moor  v.  Huntington,  Nels. 
C.  R.  12  ;  Lunsford  v.  Popham,  Toth.  64; 
Newby  e.  Chamberlain,  ib.  65  ;  March  v. 
Gage,  ib. ;  Earl  of  Derby  v.  Wainwright, 
cited  Hardr.  169.  And  see'  Roswell's 
case.  Dyer,  264,  pi.  8Ss  6  Vin.  Cop. 
(T.  e.);  Hetl.  2;  Marquis  of  Caermarthen 
4  HawsoD,  8  Swanst  294,  n. 

(m)  Ford  V.  Hoskins,  Cro.  Jac.  868; 
8.  C.  2  Bulst.  886;  S.  C.  1  RolL  Rep. 
195;  Westwick  «.  Wyer,  4  Co.  28  b;  2 
BL  Com.  867 ;  and  see  F.  N.  B.  12 ;  Cary, 
8,  4;  Glib.  Ten.  291 ;  ante,  p.  214. 

(«)  Widdowson  «.  Earl  of  Harrington, 
1  Jac.  a  Walk.  548. 

(o)  Jones  V.  Jones,  8  Meriv.  170,  174, 
175. 

(p)  Anon.  2  Yes.  578  ;  Draper  o.  Zouch, 
Finch,  249 ;  Corbett «.  Peshall,  Toth.  109; 
Stacy's  case,  Lat  182 ;  Dy.  261f,  pi.  38, 
marg. ;  Langham  v.  Lawrence,  Hardr.  180; 
6  Vin.  Cop.  (Y.  d.);  ante,  p.  848. 

« 

The  court  refoted  to  interfere  upon  a 


petition  to  have  court  rolls  delivered  by  a 
steward  appointed  by  trustees,  to  a  steward 
appointed  by  a  testamentary  guardian, 
the  effect  would  have  been  to  have  set 
aside  an  appointment,  without  suggestion 
of  improper  conduct,  or  of  any  advantage 
from  the  change ;  Mott  e.  Buxton,  7  Yes. 
201. 

(q)  Anon.  2  Yes.  621. 

(r)  The  Duke  of  Leeds  e.  Powell,  1 
Yes.  472;  and  see  Same  o.  The  Earl  of 
Strafford,  4  Yes.  180, 105,  where  the  Lord 
Chancellor  said,  "  It  is  the  duty  of  the 
tenant  to  keep  the  boundaries;  that  is 
the  foundation  of  the  bill;"  Clayton  e. 
Cookes,  2  Atk.  450;  Nonris  e.  Le  Neve, 
8  Atk.  82 ;  Lord  Abergavenny  e.  Thomas, 
8  Anst.  668,  n.  (a);  Lethulier  v.  Castle- 
main,  Set.  Ca.  temp.  King,  60;  S.  C.  1 
Dick.  46 ;  Wintle  and  others  v.  Carpenter 
fir  Pisburgh,  Fin.  R.  462;  Bunb.  822;  8 
P.  W.  149,  in  North  v.  Earl  and  Countess 
of  Strafford  ;  Robinson  v.  Hodgson,  17 
Dec.  1800,  Reg.  Lib.  B.  fol.  125;  Willis  v. 
Parkinson,  2  Meriv.  507;  1  Swanst.  9; 
2  Tamlyn,  221 ;  ante,  pp.  250, 251. 
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interposition  of  the  court  (s).  But  a  confusion  of  boundaries  bj 
the  defendant,  or  those  under  whom  he  claims,  is  an  equitable 
ground  (Q. 

It  is  indispensably  necessary  that  the  interests  of  all  the  parties 
who  may  be  concerned  should  be  before  the  court  («) ;  and  a  court  of 
equity  will  not  interfere  in  a  disputed  right,  until  the  right  has  been 
tried  at  law,  except  where  the  justice  of  the  case  requires  some  dis- 
covery of  facts  (x). 

To  sustain  a  bill  for  a  commission  to  ascertain  and  set  out  boun- 
daries, the  plaintiff  must  establish  a  clear  title  to  some  land  in  the 
possession  of  the  defendant,  but  such  title  need  not  appear  by  the 
defendant's  admission  (y). 

The  court  may  afford  relief  either  by  a  commission,  or  by  an  issae, 
as  win  best  advance  the  justice  of  the  case,  so  that  when  an  issae 
would  not  finally  settle  the  question  between  the  parties,  a  commis- 
sion is  deemed  to  be  the  proper  proceeding  (z)* 

A  court  of  equity  will  entertain  a  bill  by  the  lord  of  a  manor  to 
establish  a  right  to  tolls ;  but  where  it  appeared  that  ancient  mills 
were  destroyed,  and  another  mill  of  a  different  kind  erected,  and  other 
legal  objections  having  been  raised,  the  court  retained  the  bill,  with 
liberty  to  the  plaintiflfa  to  bring  such  action  or  actions  at  law  as  they 
should  be  advised  (a). 


(«)  BouTorie  •.  Prentice,  1  Brt>.  C.  C. 
201 ;  Speer  v.  Crawter,  2  Meriv.  418  ;  Win- 
terton  •.  Lord  Egremont,  cited  2  Anst 
892;  Rouse  f  Barker,  4  Bro.  P.  C.  660  { 
vide  also  Wake  •.  Conyers,  2  Cox  Ch.  C. 
S62 ;  S.  C.  1  Eden,  381 ;  S.  C.  (called 
Webb  0.  Conyers),  cited  1  Bro.  CO.  41, 
2  Anst.  391,  from  which  it  appears  that 
equity  has  interfered  to  settle  boundaries 
only  when  the  soil  itself  has  been  in  ques- 
tion, or  to  prevent  a  multiplicity  of  actions. 
And  see  Lord  Tenham  «.  HerbeH,  2  Atk. 
484;  2  Eq.  Ca.  Abr.  164;  Waring  v. 
Hotham,  1   Bro.  C.  C.  40;  S.C.  2  Dick. 

The  provisions  of  2  &  8  Will.  4,  c.  80, 
"  to  authorise  the  identifying  of  lands  and 
other  possessions  of  certain  ecclesiastical 
and  collegiate  corporations,  are  embodied 
in  the  Commutation  and  Enfranchisement 
Act,  4  &  5  Vict.  c.  85,  8.  21. 

(0  Godfrey  v.  Littel,  1  Russ.  &  MyL 
62 ;  Bouverie  •.  Prentice,  ubi  sup. 

(u)  Atkins  v.  Hatton.  2  Anst  886 :  and 
see  Webb  o.  Banks,  2  Eq.  Ca.  Abr.  164. 
In  Norris  v.  Le  Neve,  ubi  sup^  Lord 
Hardwicke  decided  that  the  parties  should 
bear  the  expense  of  tlie  commission  equally, 
though  their  interests  were  unequal,  but 


the  value  of  the  estate  belonging  to  both 
was  considerable,  and  there  appeared  to  be 
no  fault  in  either  party.  And  ve  1  New- 
land's  Ch.  Pr.  899. 

(x)  See  the  cases,  sup.  n.  (r);  Whit- 
church V.  Hide,  2  Atk.  891 ;  Northleigfa  t. 
Luscombe,  Amb.  618 ;  Weller  v.  Smealon, 
1  Bro.  C.  C.  578,  Belt's  ed. ;  Welby  f. 
Duke  of  Rutland,  2  Bro.  P.  C.  89 ;  2  Vek 
621,  Anon. ;  Greyv.  Duke  of  Northamber- 
land,  18  Ves.  286 ;  Hilton  v.  Lord  Gran- 
ville, 10  Law  Journ.  Rep.  pt  12,  (N.  S.) 
898 1  and  see  Viner  v.  Vaughan,  2  Resv. 
Ch.  466;  ante,  p.  806.  And  after  several 
trials  at  law,  equity  has  refused  to  direct  an 
issue  on  the  same  question;  Smith  v.  Sal* 
lett,  2  Ch.  R.  76. 

(jf)  Godfrey  o.  Littel,  sup. 

(i)  lb. ;  Evans  v.  Taylor,  8  Nev.  &  Per. 
174;  ante,  p.  860,  n.  (a). 

(a)  Duke  of  Norfolk  and  others  v.  Myer» 
and  others,  4  Madd.  88.  In  that  case  the 
Vice-Chancellor  said,  the  question  whether 
the  custom  was  destroyed  by  the  con- 
version of  the  old  water  mills  and  bone 
mill  into  a  steam  mill,  was  merely  of  law, 
and  so  was  the  question  whether  cru«hinf 
malt  was  not  witliin  the  custom  of  grinding. 
And  see  Att.  Gen.  v.  Ayre,  Bunb  68. 
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Although  the  existence  of  a  custom  is  to  be  tried  by  a  jury  {b),  jet, 
by  consent  of  parties,  a  court  of  equity  has  referred  it  to  be  ascer- 
tained by  the  master  (c). 

We  haye  seen  that  formerly  no  common  law  process  could  have 
isBued  to  levy  a  debt  upon  copyholds  (d),  yet  that  they  are  subject  to 
sequestration  on  a  decree  in  equity  {e),  and  are  within  the  rule  esta- 
blished in  the  courts  of  equity  for  marshalling  assets  (/). 

In  Parker  v.  Fuller  (ff)  the  Master  of  the  Rolls  held,  that  prior 
incumbrancers  on  the  freehold  and  copyhold  property  of  a  trader 
who  died  intestate  (A),  ought  not  to  have  been  made  parties  to  a 
bill  for  payment  of  his  debts  out  of  his  freehold  and  copyhold 
estates  (t). 

Equity  will,  under  particular  circumstances,  grant  an  injunction 
even  against  an  act  that  is  a  forfeiture  (k),  though  it  was  formerly 
supposed  that  the  lord  was  left  to  his  legal  remedy  in  all  cases,  and 
that  an  injunction  would  be  granted  only  where  an  action  of  waste 
would  lie  {t). 

But  as  lessees  of  copyholders  are  punishable  in  waste,  it  was  long 
smce  held  that  they  ought  to  be  restrained  in  equity  from  conmiitting 
waste  (m). 

A  copyhold  tenant  can  have  no  relief  in  equity  against  a  forfeiture 
by  leasing  without  licence,  or  for  wilfid  waste  (n) ;  yet  under  very 
peculiar  circumstances  a  court  of  equity,  it  should  seem,  would  give 
relief  even  against  voluntary  waste  and  forfeiture  (o).  It  has  relieved 
against  a  forfeiture  by  cutting  down  timber  on  one  copyhold,  which 
was  employed  for  repairs  on  another  {p) ;  and  in  the  case  of  cutting 
timber^  it  has  directed  an  issue  to  try  quo  animci  it  was  cut  (g) ;  and 


(6)  Ante,  p.  23. 

(c)  Edwards  v.  Fidel,  8  Madd.  239. 

(4)  This  was  formerly  the  law,  but  copy* 
holds  are  subjected  to  an  elegit^  by  1  &  2 
Vict.  c.  110 ;  ante,  p.  39 ;  post,  pt.  2,  title 
"  Of  Customary  Freeholds.'' 

(e)  Ante,  p.  40» 

(/)  Ibid. 

ig)  1  Russ.  k  Myl.  056. 

(A)  Viz.  legatees  and  annuitants  under 
his  father's  will. 

(t)  See  obsenration  on  1  WilL  4,  c.  47, 
ante,  p.  72. 

(fe)  See  Richards  v.  Noble,  3  Meriv.  673, 
which  was  a  bill  by  the  lord  against  copy- 
holders, for  an  account  of  turves  cut  and 
taken,  and  for  an  injunction,  not  waiving 
the  forfeiture:  ante,  p.  300.  But  a  bill 
for  discovery  of  waste  is  demurrable  to. 
See  Att.  Gen.  v.  Vincent,  Bunb.  192 ;  Lord 
Uzbridge  v,  Staveland,  1  Ves.  56. 


Equity  will,  at  the  suit  of  the  lord,  pre- 
vent, by  injunction,  the  tenant  of  copyhold 
lands  from  digging  stone;  Cuddoa  v* 
Morley,  7  Hare,  202. 

(/)  Dench  o.  Bampton,  4  Ves.  700. 

(m)  Dalton  v.  Gill  &  Pindor,  19  Elis., 
cited  Gary,  89,  90. 

(n)  Sir  U.  Peachy  o.  Duke  of  Somerset, 
1  Stra.  447 ;  S.  C.  Pre.  Ch.  568 ;  2  P.  W. 

147 ;  Bishop  of  Worcester  v. ,  2  Freem. 

137.  But  in  cases  of  permissive  waste 
equity  will  generally  give  relief;  ante,  p. 
835. 

(o)  Cox  V,  Higford,  1  Eq.  Ca.  Abr.  121 ; 
S.  C.  confusedly  stated,  2  Vern.  664. 

(  p)  Nash  V.  Earl  of  Derby,  2  Vern.  537, 
&c. ;  aqte,  p.  336. 

(q)  Thomas  v.  Porter  &  Bishop  of  Wor- 
cester, 1  Ch.  Ca.  95  ;  2  Freem.  137  ,  ante, 
p.  335. 


390 


OF  AID  IN  THE  OOUBTS  OF  EQUITY. 


FART  I. 


would  probably  relieve  against  a  forfeiture,  where  the  act  was  done 
under  a  colour  of  right  (r)« 

Where  there  is  a  doubtful  right  between  the  lord  and  tenant,  a 
court  of  equity  will  restrain  the  assertion  of  it»  until  the  right  is  tried 
at  law.  This  latter  interposition  of  the  courts  of  equity  has  alraadj 
been  the  subject  of  discussion,  in  our  consideration  of  the  idatiYtt 
rights  of  property  in  trees  and  mines,  and  is  fiilly  estaUiahed  by  the 
case  of  Chrey  v.  The  Duke  of  Northumberland  («)« 

We  have  also  seen,  that  when  the  copyhold  tenants  are  diq^imiah- 
able  of  waste  by  the  custom  of  the  manor,  the  heir,  taking  by  way  al 
resulting  trust  until  the  happening  of  a  contingency,  will  be  re- 
strained from  committing  waste  by  the  injunction  of  a  court  of  eqidty, 
and  that  the  court  will  interpose  generally  between  parties  aa  in  free- 
hold cases  (0* 

And  that  although  a  court  of  equity  will  not  interfere  between 
lord  and  tenant  where  there  is  a  legal  remedy,  except  in  the  caae  of 
wilful  waste,  (and  then  only  under  particular  circumstances,)  yet 
that  it  will  relieve  in  all  cases  where  the  party  cannot  have  redreas  at 
law  («)• 

Although  one  tenant  alone  cannot  institute  a  suit  on  a  general 
right,  yet  equity  will  entertain  a  bill  which  is  calculated  to  avoid  a 
multiplicity  of  suits  (x) ;  and  on  this  ground  the  court  will  sustain  a 
bill  by  the  tenants  of  a  manor,  to  establish  their  right  to  the  profits 
of  a  fair  (y). 

A  bill  of  peace  may  be  brought  either  by  the  lord  against  the 
tenants,  or  by  the  tenants  against  the  lord  {z).  And  the  court  has 
entertained  such  a  )>ill,  where  the  tenants  opposed  the  lord's  aj^KOve- 


(r)  "  GraTener  oont^  Rake,  the  court 
eompeU  the  lord  to  admit  a  tenant  copy- 
holder to  sue  at  law,  without  any  forfeiture 
of  his  oopyhold,  in  Mich.  81  fir  32  Bliz. 
fo.  21  i»  Toth.  $5. 

(«)  13  Yes.  236;  17  ib.  281$  and  see 
ante,  p.  806. 

(f)  Ante,  p.  800;  and  see  8  Atk.211 ; 
Bamborow  «.  Alexander,  Gary,  105 ;  Lit- 
ton V.  Cooper,  ib.  73 ;  Marston  o.  Miuvton, 
Nels.  C.  R.  24. 

(«)  Gary,  8,  4 ;  ante,  pp.  250,  251. 

(x)  Cowper  v.  Cleric,  3  P.  W.  155 ;  2 
Anst  390,  in  Atkins  v.  Hatton  {  Mus- 
grave's  case,  Cary,  88;  How  v.  Tenants 
of  Bromsgrove,  1  Vem.  22 ;  ante,  pp.  240, 
887,  n.  (r).  And  see  Toth.  Ill,  cites  Ster. 
ling  0.  Tenants  of  Burton,  that  a  composi- 
tion formerly  made  between  lords  and 
tenants,  ought  to  bind  a  purchaser  or  an 


heir,  and  so  decreed ;  40  Elia.  HK  il.  ib. 
484;  Dyer  v.  Dyer,  6  Yin.  240,  «<  Alters- 
tion  of  a  custom  by  consent  of  krd  and 
tenants  was  allowed  in  Chancevy,  and  de- 
creed accordingly.'*  But  a  decree  against 
the  lord  of  the  manor  will  not  bind  oopy- 
holders  who  are  no  parties  to  the  suit;  see 
Poore  V.  Clerk,  2  Atk.  516. 

(y)  New  Elme  Hospital  a.  AndoYcr,  1 
Yern.  266. 

(s)  Conyera  e.  Lord  Abcigavenny,  1  Atk« 
285;  and  see  Lord  Tenham  v.  Herbert, 
2  Atk.  484.  And  it  would  acem  to  have 
been  held  thai  in  a  bill  of  this  naiaie, 
though  neither  the  lord  nor  tenants  should 
have  a  greater  estate  than  for  lifis,  the  de- 
cree is  equally  binding;  Cary,  39,  30;  and 
see  Dunn  «.  Allen,  1  Yern.  427 ;  Meadows 
V.  Patherick,  Fin.  R.  154. 
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ment  under  the  Statute  of  Merton,  and  actions  of  trespass  had  in 
coDsequenoe  been  brought  against  them  (a). 

A  court  of  equity  will  also  interpose  its  influence  under  all  circum- 
stances of  fiaud.  So  where  a  purchase  was  made  of  a  copyhold 
estate  fiom  a  &thery  tenant  for  life,  and  his  son,  tenant  in  tail  in 
lemaiiider,  and  it  appeared  that  the  parties  did  not  meet  on  equal 
terms,  the  vendors,  who  were  in  great  distress,  not  having  had  the 
benefit  of  any  professional  advice,  and  that  the  price  given  was  very 
inadequate,  the  Vice-Chancellor  ordered  the  conveyance  to  be  set 
aade  upon  the  plaintiff^s  repaying  the  amount  of  the  purchase  money, 
and  the  expenses  of  the  recovery,  with  interest  at  five  per  cent,  ob- 
serving as  to  the  costs,  that  although  he  could  not  after  the  cases 
which  had  been  decided  make  the  defendant  pay  costs,  yet  he  could 
not  faring  his  mind  to  give  to  a  defendant  the  costs  of  a  suit,  made 
neeesBaiy  by  his  unfidr  dealing  (6)» 

In  another  case  (c),  a  copyhold  estate  of  the  yearly  value  of  16/., 
(on  which  was  timber  of  the  value  of  150/.,)  was  sdd  by  il.  to  ^«  for 
€30/.:  A.  oovenanted  to  surrender  oa  or  befine  Michaelmas  then 
next;  B.  paid  10#.  in  part  of  the  purchase,  entered  on  the  premises, 
cut  down  timber,  stocked  the  land,  and  did  everything  as  owner :  A» 
brought  his  bill  in  Chancery  for  a  specific  performance  of  covenants, 
and  proved  that  he  had  given  notice  in  writing  that  he  would  sur- 
render the  next  court  day,  and  attended  accordingly.  On  the  de- 
fendant's part  it  was  proved  that  he  was  diBordered  in  his  senses,  and 
urged,  that  as  no  custom  was  alleged  of  the  tenant's  having  power 
to  cut  down  the  timber,  there  was  a  plain  imposition.  The  Lord 
Chancellor  was  of  opinion  that  it  was  a  great  overvalue,  and  that  the 
defendant's  cutting  down  timber  was  a  convincing  proof  of  his  folly. 


(a)  Powell  ft  otben  v.  Earl  of  Powib  ft 
often,  1  You.  ft  Jenr.  159 ;  and  see  Ar- 
thington  o.  Fawkes,  2  Vera.  356 ;  S.  C. 
1  E^.  Ca.  Abr.  103 ;  Filewood  *.  Palmer, 
If 08.  1S9;  5  Vin.  8,  pi.  38  i  Uanaon  *. 
Gardiner,  7  Ves.  305. 

{b)  Wood  9.  Abrey,  8  Madd.  424;  and 
we  Mildmaj  v.  Hungerford,  2  Vera.  243, 
where  a  copjhold  at  Newington  was  de- 
vised to  tbe  plaintiff  for  life,  remainder  to 
bis  fixat  and  other  sons  in  tail,  remainder 
to  the  defendant  in  fee ;  and  the  plaintiff 
being  minded  to  make  himself  absolute 
owner  of  the  estate,  his  wife  being  then 
enceinte,  was  advised  that  if  he  bought  in 
the  reversion  in  fee,  and  took  a  surrender 
thereof  to  his  own  use,  that  would  merge 
his  estate  for  life,  and  by  consequence 
destroy  tbe  contingent  remainder  to  his 
son,  diere  being  then  no  issue  born.    Tbe 


plaintiff  accordingly  agreed  to  give  the 
defendant  550iL  for  the  reveraion,  and  now 
brought  his  bill  to  be  relieved  against  the 
security  given  to  the  defendant,  for  that 
he  was  deceived  therein,  in  regard  he  now 
understood  such  surrender  of  the  reversion 
would  not  bar  the  son,  tme$  bomt  the  free- 
hold and  inheritance  being  in  the  lord, 
"  so  not  the  like  inconvenience  as  of  free- 
hold estates  at  common  law  in  respect  of 
contingent  remainders,  where  there  is  none 
against  whom  to  bring  the  prsecipe.  Per 
Cur.  pay  principal,  interest,  and  costs,  or 
be  dismissed  with  costs."  Ante,  p.  279 
et  seq. 

(e)  Edwards  v.  Heather,  Sel.  Ca.  Ch. 
temp.  King,  3;  vide  also  Hammond  tr. 
Ainge,  a  case  of  relief  on  an  admission  of 
a  freeholder  by  the  fraud  of  the  lord  and 
steward,  cited  6  Vin.  Abr.  115. 
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because  a  direct  forfeiture,  and  dismissed  the  bill,  further  observing^ 
*^  but  as  it  is,  it  is  a  matter  merely  at  law ;  the  covenant  is  to  surrender 
at  or  before  Michaelmas ;  you  say  you  were  ready  at  the  next  courts 
which  does  not  appear  to  have  been  before  Michaelmas ;  if  surrender 
had  been,  action  would  have  lain  at  law." 

But  by  the  3  &  4  Will.  IV.  c.  27  (rf),  no  suit  in  equity  can  be 
brought  to  recover  land  or  rent  after  the  period  when  the  plaintiff,  if 
entitled  at  law,  could  have  made  an  entry  or  distress,  or  brought  an 
action :  and  by  the  26th  section  of  the  same  act,  in  cases  of  c(mcealed 
fraud,  the  twenty  years  allowed  by  the  act  for  bringing  a  suit  in 
equity,  begin  to  run  from  and  not  before  thQ  time  at  which  such  fraud 
shall,  or  might  with  reasonable  diligence,  have  been  first  known  or 
discovered  (e). 

A  court  of  equity  will  correct  the  proceedings  in  the  lord's  courts 
in  case  any  thing  is  done  therein  against  consciehce  (/) ;  and  if  the 
manor  belongs  to  the  king,  the  party  complaining  may  sue  in  the 
Exchequer  Chamber,  by  bill  or  petition  to  the  king  (g). 

Although  copyholds  be  surrendered  absolutely  and  without  any 
condition,  yet  if  it  can  be  shown  that  the  surrender  was  intended  as 
a  security  only  for  the  repayment  of  money  lent  by  the  surrenderee 
to  the  surrenderor,  a  court  of  equity  will  decree  a  redemption  against 
the  surrenderee,  or  his  heirs  or  devisees  (A). 

But  equity  has  refrised  to  interpose  its  authority  after  the  lapss 
of  a  long  period  of  time^  and  especially  as  against  a  bon&  fide  pur^ 
chaser  (t). 

The  author  has  shown  that  equity  will  give  effect  to  some  peculiar 
moral  obligations  by  supplying  a  surrender  (A),  and  in  some  instances 
would  have  granted  relief  against  an  ill  presentment,  or  the  want  of 
a  timely  presentment  of  a  surrender.  But  if  the  party  is  without 
good  equitable  grounds,  he  will  be  left  to  the  common  law. 

And  where  the  legal  interest  of  a  copyhold  is  in  one  person,  and 
the  equitable  iQterest  in  another,  a  court  of  equity  can  order  the 
trustee  to  surrender  the  legal  interest,  though  the  cestui  que  truU 
refuse  (/). 

In  the  case  of  Zoit^  v.  Collier  (m),  which  was  a  bill  filed  in  the 
Court  of  Chanceiy  for  the  specific  performance  of  a  contract  for  the 
purchase  of  copyhold  property  held  by  the  plaintiff  for  three  lives, 

(d)  Sect  24.  (A)  Clench  &  others  «.  Witheriy  &  othert, 

(e)  The  last  section  expressly  protects      Fin.  876. 

the  title  of  a  honk  fide  purchaser,  who  has  (i)  Ash  v,  Roglft,  1  Vern.  867 ;  S.  C  S 

no  knowledge  of  the  fraud.  Cb.  R.  387 ;  Sha  P.  C.  67 ;  Bell  v.  Cundall, 

(/)  Patishall's  case,   H.  8,  Jac.  Scac.  Amb.  101 ;  and  see  n.  (e),  sup. 

1  Danv.  750 ;    1  Vern.  368,  869,  in  Ash  (k)  Ante,  pp.  141,  148. 

V.  Rogle  &  others ;  Christian  v.  Corren,  1  (0  ^^  parte  Butler  4r  Purnell,  (asug- 

P.  W.  830;  1  Jac.  &  Walk.  55Z,  in  Wid-  neesof  a  bankrupt,)  1  Atk.  216. 

dowson  v..  The  Earl  of  Harrington.  (m)  4  Russ.  267. 

{§)  Edward's  case,  Lane,  98. 
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the  defendant  took  an  exception  to  the  master^s  report  in  &yor  of 
the  title^  on  the  ground  that  the  property^  as  described  in  the  ancient 
court  rolls,  was  not  identified  with  the  descriptions  in  the  contract 
lor  sale ;  and  the  Master  of  the  Kolls  observed,  that  the  generality 
and  vagueness  of  descriptions  on  court  rolls  were  too  well  known  to 
entitle  the  ol^ection  taken  by  the  purchaser  to  any  weight,  and  held 
that  it  being  established  by  the  evidence  that  the  property,  as  then 
occupied  by  the  plaintiff's  tenant,  had  continually  passed  and  been 
enjoyed  by  the  description  in  the  court  rolls,  the  exception  must  be 
overruled. 

The  established  course  of  a  court  of  equity  on  sales  of  freehold 
properly  is,  to  direct  the  immediate  distribution  of  the  purchase- 
money,  vrithout  regarding  any  contingent  expenses  or  inconvenience, 
as  is  generally  done  in  a  case  between  party  and  party,  and  the  rule 
is  equally  applicable  to  sales  of  copyhold  estates,  although  the  risk 
and  inconvenience  are  frequently  greater  on  account  of  the  fine  and 
other  liabilities  peculiar  to  that  species  of  property ;  so  that  upon  a 
purchase  of  copyhold  under  a  decree  of  the  Court  of  Chancery,  the 
legal  fee  being  in  an  infant,  the  Master  of  the  Bolls  held,  that  the 
purchaser  was  not  entitled  to  have  a  portion  of  the  purchase-money 
retained  in  court,  as  a  provision  for  payment  of  the  fine  which  would 
accrue  to  the  lord  on  the  death  of  the  in&nt  before  a  eonveyanoe 
could  be  made  (n). 

We  have  seen  that  a  court  of  equity  will  not  in  general  decree  a 
specific  performance  of  a  voluntary  agreement  (o),  but  that  an  agree- 
ment partially  voluntary  will  sometimes  be  enforced  ( p) ; '  and  that 
although  (in  an  ordinary  case)  equity  will  not  restrain  a  vendor  firom 
dealing  vnth  the  property,  yet  that  an  injunction  was  in  one  case 
granted  to  restrain  the  vendor  firom  conveying  copyholds  to  trustees 
for  creditors,  after  delivery  of  possession  and  receipt  of  part  of  the 
purchase-money  {q). 

In  discussing  the  aid  afforded  in  copyhold  ca^es  by  the  courts  of 
equity,  it  may  be  proper  to  notice  that  where  a  bond  had  been  given 
by  the  husband  to  his  wife  before  marriage,  conditioned  for  the  pay- 
ment of  a  certain  sum  to  her  if  she  survived  him,  the  security  was 
held  to  be  good  in  equity,  though  extinguished  at  law  by  the  mar- 
riage ;  and  the  wife  was  decreed  to  redeem  a  mortgage  made  by  the 
husband  of  fireehold  and  copyhold  lands,  both  being  included  in  the 
same  security,  notwithstanding  the  rule  that  copyholds  were  not  assets 
for  specialty  debts  (r). 

(n)  Morris  v.  Clarkson,  3  Swanst  558.  480.    But  by  S  &  4  WilL  4,  c.  104,  copy- 

(o)  See  ante,  p.  140.  holds  were  made  assets  for  specialty  and 

( p)  Ante,  p.  140.  simple  contract  debts,  ante,  pp.  39,  n.  (b), 

{q)  Ante,  p.  141.  72,  n.(e). 
(r)  Acton  v.  Pierce  &  Saxby,  2  Vern. 
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And  it  may  also  be  useful  to  mention^  that  a  nunrtgagee  of  oopj- 
holds  who  is  not  in  possession  may  biing  his  bill  against  a  mortgagor 
before  admittance  for  a  decree  of  foreclosure,  and  after  he  has  ob- 
tained such  a  decree  may  bring  his  ejectment  for  the  possessioQ  of 
the  mortgaged  tenements  («) ;  but  the  author  apprehends  that  a 
mortgagee,  after  taking  possession,  would  not  be  allowed  in  equity  to 
compel  payment  of  the  mortgage  money,  by  any  proceedings  at  law 
upon  the  coyenant  or  bond^  against  the  personal  representatives  of  the 
mortgagor,  except  oa  the  terms  of  conveying  the  estate  to  Or  sdling 
the  same  for  the  benefit  of  such  personal  representatives  (<). 

Where  two  or  more  mortgagees  have  equal  equities,  neither  of  them 
having  got  the  protection  of  the  legal  estate,  the  incumbraaoea 
available  according  to  the  priority  of  dates  only  («)•  Yet  the 
apprehends  that  as  between  two  equitable  mortgagees  of  oopyhold 
property,  the  second  would  be  pr^red^if  he  had  obtained  poasesuim 
of  the  copies  of  court  roll,  and  other  documentary  evidence  of  title, 
and  particularly  if  he  had  procured  a  power  of  attorney  £rom  tlie 
mortgagor  to  a  third  person  to  surrender  the  property,  and  so  acquired 
the  means  of  getting  in  the  legal  estate,  without  resorting  to  a  oouct 
of  equity  to  give  effect  to  his  equitable  lien. 

It  is,  however,  an  established  principle  in  equity,  that  there  must 
be  fraud,  concealment,  or  gross  negligence,  to  postpone  a  prior  mort- 
gagee of  the  legal  estate,  to  a  second  mortgagee  who  obtwns  poawn 
sion  of  the  title  deeds ;  and  also  that  a  prior  mortgngee  will  not  ke 
postponed  merely  from  the  circumstance  of  his  not  having  tjie  poa- 
session  of  the  title  deeds  (x). 

But  it  is  also  a  settled  rule,  that  title  deeds  will  not  be  taken  away 
from  a  second  mortgagee  in  &vor  of  a  prior  one,  the  second  mort- 


(s)  Sutton  V,  Stone  &  othen,  2  Atk.  101. 
And  in  this  case  it  was  held,  that  although 
the  plaintiff  had  not  replied  to  the  answer 
of  the  lord  of  the  manor,  yet  desiring  an 
act  to  be  done  by  him,  riz.  the  admitting 
him  to  the  copyhold  estate,  he  most  pay 
the  lord  his  costs,  to  be  taxed  by  the  master. 
And  see  Sayle  v.  Reeves,  cited  Gilb.  £q. 
Rep*  lo9* 

The  mortgagee  must  bear  ike  expense 
of  any  surrender  after  a  foreclosure ;  Hill 
9,  Price,  1  Dick.  640. 

(t)  Whether  the  heir  or  executor  of  a 
mortgagee  of  copyholds  is  entitled  in  equity 
to  the  mortgaged  premises,  the  equity  of 
redemption  not  having  been  foreckraed  or 
released,  and  there  being  no  covenant  for 
payment  of  the  mortgage  money,  see  Tur- 
ner D.  Crane,  2  Ch.  Rep.  242;  S.  C.  1 
Vem.  170;  U  Vin.  150,  pi.  52;  sed  vide 


Tabor  a.  Grover,  2  Vem.  S67  s   S.  a  S 

Freem.  227. 

Sect.  48  of  the  Equity  Juriadictioa  Im- 
provement Act,  16  ft  16  Vict,  c  86, 
authoriaes  the  court,  on  certain  requeata* 
to  direct  a  sale  of  mortgaged  propcny  ii»> 
stead  of  a  foreclosure. 

As  to  payment  of  mortgage  money  bj 
the  heir  or  devisee  of  the  mortgngor,  see 
17  ft  18  Vict,  c  145. 

(a)  Frere  e.  Moore  ft  others,  8  Pri*  475. 

(jr)  Plumb  0.  Fluitt,  2  Anst.  487,440. 
Beckett  e.  Cordley,  1  Bro.  C.  C.  857  (n.  5} ; 
Tourle  v.  Rand,  2  ib.  650  (n.  1) ;  Evims 
V,  Bicknell,  6  Ves.  1 83,  190 ;  ante,  pp.  150, 
151.  But  a  mortgagee  of  the  equity  of 
redemption  may  get  in  the  legal  estate  if 
he  can,  and  if  he  does,  it  gives  him  a  pri- 
ority over  the  first  mortgagee ;  Bamett  •• 
Weston,  12  Ves.  185. 
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gagee  being  without  notioe  of  the  first  security,  except  on  payment 
of  the  money  due  upon  the  second  mortgage  (y).  And  no  distinction 
is  made  in  this  respect  between  a  deposit  of  tide  deeds  of  freehold 
prc^ierty,  and  of  cojHes  of  court  roll  of  and  other  evidence  of  title  to 
a^yhold  property  {z)* 

The  jurisdiction  of  the  courts  of  equity  would  seem  to  extend  to  a 
claim  of  freebench,  where  the  widow  of  a  copyholder  might  prefer 
that  mode  of  enforcing  her  right,  to  proceeding  at  law.  This  infer- 
ence appears  to  the  author  to  be  justified  by  the  principle  of  the 
analogous  interposition  of  equity  in  a  claim  to  dower  at  common  law, 
namely,  that  the  parties  hare  such  an  intermixture  of  right,  that  it  is 
best  £)r  them  to  have  relief  in  equity,  where  the  title  to  dower  is 
admitted^  and  nothing  remains  to  be  done  but  to  assign  it  (a). 

Courts  of  equity  in  all  cases  adopted  the  principle  of  the  statutes 
of  limitation,  and  would  not  aflSxd  idief  when,  if  the  case  were  within 
the  jurisdiction  of  a  court  of  law,  any  sach  statute  could  be  pleaded 
in  faar(&).  So  that  an  adverse  possesaon  of  an  equity  of  redemption 
for  twenty  years  was  a  bar  to  any  other  claim  of  such  equity  of  re* 
demption,  psodudng  the  same  eflbct  as  abatement,  intrusion,  and 
disseisin  formerly  did  with  respect  to  legal  estates(c). 

The  author  thinks  it  right,  in  conclusion  of  the  present  chapter,  to 
notice  that,  although  it  is  quite  clear  that  equity  will  decree  a  par- 


In  a  cunt,  ooDftrming  the  principle 
that  the  deposit  of  a  copy  of  court  roll  is 
soffieieAt  to  create  an  equitable  mortgage 
of  copyholds,  (ante,  p.  1S9,)  the  creditor  of 
a  London  publican  took  a  legal  mortgage 
of  copyhold,  with  a  knowledge  of  tbe  prac- 
tice of  such  publicans  to  deposit  their 
leases  with  their  brewers ;  and  it  was  held, 
that  it  was  such  notice  of  tbe  transactionB 
between  brewers  and  their  debtors  as  would 
put  a  prudent  man  upon  inquiry,  and  that 
tbe  equitable  mortgage  of  the  brewers  was 
entitled  to  priority  over  the  legal  one. 
Wbidnead  e.  Jordan,  1  You.  (Ex.  Eq.) 
SOS. 

(y)  Head  e.  Egerton,  3  P.  W.  281 ;  Ex 
psrte  Kensington,  2  Ves.  &  Beam.  8S  {  1 
You.  &  Jerr.  117.  A  covenant  to  surren- 
der by  way  of  mortgsge  cannot  be  set  up 
against  a  person  who  afterwards  takes  a 
surrender  to  secure  monies  advanced  to  the 
covenantor,  without  notice  of  the  prior  se- 
curity ;  Oxwith  a.  Plummer,  2  Vem.  6M  i 
6  Bac  Abr.  4S. 

(t)  Ex  parte  Warner,  1  Rose,  Bpt.  Ca. 
286;  S.  C.  19  Ves.  202. 


(a)  See  Mundy  e.  Mundy,  4  Bra.  C  C. 
296^  n.  3,  (Belt's  ed.)  i  Co.  Lit  lS9a,  (n. 
2).  If  the  right  is  controverted,  it  must  go 
to  law  i  Mundy  v.  Mundy,  sup. 

In  Oliver  e.  Ridisrdson,  9  Ves.  222,  tbe 
Master  of  the  Rolls  decreed  an  account  of 
arrean  from  the  death  of  the  husband, 
though  twelve  yesrs  had  elapsed  before 
the  filing  of  the  bill.  And  see  Dormer  o. 
Fortescue,  3  Atk.  130,  131. 

But  by  sect  41  of  3  &  4  Will.  4,  c.  27, 
sirears  of  dower  cannot  be  recovered  be- 
yond six  years;  ante,  p.  61,  n.  (d). 

(b)  WiddowBon  v.  Earl  of  Harrington, 
1  Jac.  k  Walk.  532;  3  Madd.  139,  in 
Pearce  e.  Newlyn  i  Cbofanondeley  e.  Clin- 
ton, 2  Jaa  &  Walk.  138  ;  see  8.  C.  2  Bam. 
&  Aid.  623 ;  4  BIL  App.  C  Dom.  Proc. 
1st  series  1,  105 1  Cuthbert  e.  Creasy,  ib. 
125;  Foster  e.  Blake,  ib.  140;  Colkurd  v. 
Hare,  2  Ruse.  &  Myl.  675. 

(c)  Per  Lord  Eldon,  in  Cholmondeley  v. 
Clinton,  Dom.  Proc  4  Bli.  105.  And  see 
Baron  0.  Martin,  19  Ves.  327 ;  Pim  e.  Good- 
win, 4  Bli.  App.  C.  Dom.  Proc.  133. 

By  the  28(h  section  of  3  &  4  Will.  4,  c* 
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tition  of  copyholds  between  coparceny's,  jet  he  has  not  been  able  to 
find  any  case  where  equity  has  entertained  a  suit  for  a  partition  of 
copyholds  between  joinMenants  or  tenants  in  common  ;  and  as  the 
jurisdiction  it  has  assumed  on  this  subject  in  freehold  cases  (cf)  origi- 
nated altogether  in  the  expediency  of  affording  its  aid  to  a  principle 
of  common  law  (e),  and  to  the  provisions  of  the  several  .statutes  of 
partition  of  which  some  notice  has  already  been  taken  (f),  the  de- 
cision that  copyholds  are  not  within  those  statutes  induces  him  to 
conceive  that  a  court  of  equity  had  not  formerly  any  authority  to 
compel  a  partition  between  joint'tenants  and  tenants  in  common  of 
land  of  copyhold  tenure^  even  if  the  lord  was  assenting  to  it  {g) ;  and 
it  was  expressly  so  decided  in  the  case  of  Scott  v.  Fawcett(h),  which 
was  a  bill  for  a  partition  of  a  copyhold  estate  between  tenants  in  o(»n- 
mon^  and  the  Master  of  the  Bolls  (Sir  Thomas  Clarke)  held  that  the 
parties  were  not  entitled  to  a  partition  in  equity,  if  not  entitled  bj 
common  law,  or  by  act  of  parliament. 


27 f  where  a  mortgagee  has  obtaioed  pos- 
■easion,  a  suit  to  redeem  caoDot  be  brought 
but  within  twenty  years  from  that  period, 
or  from  the  last  written  acknowledgment. — 
But  by  7  Will.  4  &  1  Vict.  c.  28,  persons 
entitled  under  any  mortgage  of  land  within 
the  definition  in  the  1st  sect  of  3  &  4  WilL 
4,  c.  27,  may  enter,  or  bring  an  action  at 
law,  or  a  suit  in  equity  to  recover  such 
land,  within  twenty  years  after  the. last 
payment  of  any  part  of  the  principal  or 
interest. 

(d)  Com.  Dig.  Chanc.  (8  V.  6),  (4  E.) ; 
Mitf.  109.  The  general  rule  with  respect 
to  costs  on  a  bill  for  a  partition  is,  that  no 
costs  shall  be  given  until  the  commission, 
and  that  the  costs  of  issuing,  executing, 
and  confirming  the  commission,  shall  be 
borne  by  the  parties  in  proportion  to  the 
value  of  their  respective  interests.  See  n. 
(6)  Amb.  237,  in  Parker  ^  Gerard,  (2nd 
ed.);  Fonbl.  20,  (n.) 

(«)  See  2  Freem.  26,  in  Manaton  e» 
Squire,  where  the  Lord  Chancellor  is  re- 
ported to  have  held,  that  the  Court  of 
Chancery  had  equal  power  to  make  par- 
tition by  commission,  as  the  common  law 


had  by  writ  of  partition;  FonbL  18»  (i|.) 
But  note,  that  joint-tenants,  and  tenants 
in  common,  could  not  compel  partitioo  at 
common  law. 

(/)  Ante,  p.  70,  n.  (9).  The  stat  of  31 
Hen.  8,  c  1,  was  passed  to  render /om|- 
tenants  and  tenants  in  common  o(/retkoU  lands 
of  inheritance  compellable,  by  writ,  to  make 
partition,  in  like  manner  aa  coparoenen 
by  the  common  law  were  compellable  to 
do.  And  the  stat  of  32  Hen.  8,  c.  8S» 
extended  the  powers  of  the  last-mentioDed 
act  to  tenants  for  life  or  years  of  freeholds. 
The  distinction  between  the  right  vested 
in  coparceners  at  common  law,  and  in 
joint^tenants  and  tenants  in  common  by 
act  of  parliament,  was  recognised  ia  the 
act  of  8  &  9  WilL  8,  c.  81,  '^fbr  the  easier 
obtaining  partitions  of  [freehold]  lands  in 
€0- parcenary,  &c" 

ig)  Whetlier  the  lord's  licence  is  naocs- 
sary  in  a  partition  of  copyhold  lands,  see 
ante,  p.  70,  n.  (q), 

(h)  Dick.  299  s  Homcastle  m  Chaclcs- 
worth,  11  Sim.  315. 

Note,  the  power  was  given  by  the  85ch 
sect,  of  4  &  5  Vict,  c  35. 
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CHAPTER  XVit 
Of  JExHnguiskment  and  Enfiranchisement 

PmsT,  OF  Extinguishment. 

This  ieTm5  as  contradistinguished  from  enfranchi8ement>  is  more  im- 
mediately applicable  to  a  transfer  of  the  copyhold  interest  from  the 
tenant  to  the  lord. 

When  a  copyholder  conveys  his  interest  to  the  lord,  whether  by 
surrender  or  release,  or  bargain  and  sale,  or  does  any  other  act  indi- 
catory of  an  intention  to  relinquish  his  tenancy  (a),  the  copyhold 
interest  is  for  erer  extinguished* 

And  it  has  been  decided  that  a  release  of  copyholds  to  the  grantee 
of  the  freehold  operates  as  an  extinguishment  of  the  copyhold  interest, 
the  same  as  a  conveyance  to  the  lord  of  the  manor,  when  there  has 
been  no  severance  of  the  freehold  (b). 

And  the  extinguishment  created  by  the  union  of  the  copyhold  and 
freehold  interest  will  be  for  the  benefit  of  a  mortgagee  or  devisee, 
under  any  previous  mortgage  or  devise  of  the  manor  ((;% 

If  the  lord  have  a  limited  estate  only  in  the  manor,  even  if  he  be  a 
purchaser  of  the  copyhold  interest,  it  has  hitherto  been  considered 
that  such  interest  will  m^rge  for  the  benefit  of  the  remainder'-men  ({/), 
unless  the  lord  make  a  re-grant  of  the  property,  to  hold  by  copy  (e) : 
and  equally  so  for  the  benefit  of  a  person  becoming  entitled  to  the 
manor  under  an  executory  devise  over,  upon  a  union  of  the  copyhold 
interest  with  the  estate  of  the  first  devisee  in  fee  of  the  manor  (/)• 


(a)  Blemoierhasset  v,  Humbentone, 
HuL  65 ;  S.  C.  Sir  W.  Jones,  41  ;  S.  C. 
(Uaaet  ^  Hanson),  Win.  66 ;  Scroggs, 
192;  1  Ca.  &  Opin.  166;  ante,  pp.  101, 
102.  In  one  case  it  was  held  that  a  copy- 
holder accepting  his  land  to  hold  of  the 
lord  by  biil  under  his  hand,  and  not  by 
copy,  determined  the  copyhold  interest; 
Colroan  «.  Bedil,  1  Anders,  199;  S.  C. 
(called  Collman  •.  Portman),  1  Leo.  191. 
.    ,  (ft)  Wakeford's  case,  1  Leo.  102;  Cro. 

**'Mfffi%iij.  21;  Godb.  101,  ca.  117.  As  the 
j*"*'«|^'  act  of  the  lord  cannot  prejudice  the  copy- 
'  holder's  interest,  such  severance  will  not 

in  itself  operate  as  an  extinguishment ; 
Murrel  4  Smith,  4  Co.  24  b ;  S.  C.  Cro. 
Eliz.  252  ;  Melwich  ^  Luter,  4  Co.  26  a ; 


S.  C.  Cro.  Eliz.  102;  Bell  or  Beale  ^ 
Langley's  case,  2  Leo.  208;  4  ib.  230; 
ante,  p.  7  et  seq. 

(c)  Roe  d.  Hale  t.  Wegg,  6  T.  R.  708  ; 
Bunter  v.  Coke,  1  Salk.  238;  Doe  d. 
Gibbons  o.  Pott,  DougL  710;  ante,  p.  30 
et  seq. 

{d)  See  the  cases  supra,  n.  (a),  and  2 
Watk.  on  Cop.  354,  who  says,  that  in 
order  to  effect  an  extinguishment,  the 
freehold  and  copyhold  interests  tieed  not 
be  commensurate  With  each  other. 

(e)  St.  Paul  V.  Viscount  Dudley  and 
Ward,  15  Ves.  167 ;  ante,  pp.  81, 32. 

(/)  King  V.  Moody,  2  Sim.  &  Stu. 
579.  In  that  case  the  lord  was  seised  of 
the  manor  in  fee,  with  an  executory  devise 
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But  in  the  case  of  Bingham  y.  Woodgate  (g)  the  Master  of  the 
KoUs  heldy  that  the  effect  of  a  union  pf  the  fee  of  a  customary  freehold^ 
with  the  estate  for  life  of  the  lord  of  the  manor^  was  to  suspend  ihe 
seigniory  during  the  lord's  life^  and  that  at  his  death  the  seigniory 
revived^  and  the  fee  of  the  customary  tenements  descended  to  his  heir. 
The  Master  of  the  Bolls  said^ ''  If  the  lord  had  been  seised  of  the 
fee  of  the  manor,  then  the  union  would  have  extinguished  the  ena- 
tomaiy  tenements ;  but  extinguishment  takes  place  only  when  the 
two  estates  have  the  same  duration  ;'^  and  he  referred  to  Litt  sects. 
559,  560y  561 9  and  to  Lord  Coke*s  Commentary  on  those  sectiona. 

And  it  has  been  said,  that  a  conveyance  to  a  disseisor  of  the  manor 
would  not  be  an  extinguishment  (A) ;  this  distinction,  however,  ap- 
pears to  be  very  questionable  (i). 

If  lands  escheat,  or  are  forfeited  to  the  lord,  it  is  an  extingoishment 
of  the  copyhold  interest  (A),  and  consequent^  of  all  costoms  and 
privileges  annexed  to  it  (/)• 

And  the  author  apprehends  that  this  rule  extends  to  copyhold 
lands,  where  the  custom  is  in  nature  of  gavelkind  or  borough-Enghah 
tenure  (m). 

It  is,  however,  to  be  recollected,  that  so  long  as  the  demisable  qua- 
lity of  the  estate  subsists,  it  may  be  re-granted  again  by  the  kxd,  to 
hold  by  copy  of  court  roll  (n).  This  rule  applies  also  to  the  case  of 
an  escheat  (o),  and  to  any  commonable  rights  annexed  to  the  copy- 
hold interest  (p). 


over,  and  purchased  an  eatate,  partly  free- 
hold and  partly  copyhold,  within  the  ma- 
nor, and  on  an  incloaure  which  took  place 
he  carried  in  two  daima,  one  in  respect  of 
the  devised  and  the  oth*  in  respect  of  the 
purchased  esute,  and  ohuined  two  aUot- 
roents.  The  executory  devise  over  took 
effect,  and  the  Vice-Chanoeilor  held,  that 
the  copyhold  part  of  the  purchased  estate 
being  extinguished,  passed  with  the  manor 
to  the  executory  devisee,  who  was  there- 
fore entitled  to  an  apportionment  of  the  al- 
lotment ;  and  it  was  referred  to  the  Master 
to  apportion  the  allotment  accordingly. 

{g)  I  Russ.  &  Myl.  S2.  But  see,  as 
t*  the  more  immediate  question  involved 
in  that  case,  post,  4it.  «  Customary  Free- 
holds." 

(A)  Pit  9.  Moofe,  2  Show.  153;  S.  C. 
2  Mod.  287;  8.  C.  Sir  T.  Jones,  153; 
S.  C.  1  Vent  359;  S.  C.  Skin.  28 ;  8.  C. 
Freem.  245 ;  ante,  pp.  77,  79. 

(t)  I  Freem.  245;  1  Watk.  on  Cop.  75, 

76. 


(k)  Berversham's  case,  2  Vent.  346  ; 
2  Ch.  C.  194;  ante,  pp.  6,  12. 

(/)  2  Sid.  19.  All  customs,  as  ftee- 
bench,  curtesy,  ftc.,  must  of  course  oeaae 
with  the  extinguishment  of  the  copyhold 
tenure,  hy  any  union  of  the  freehold  and 
copyhold  interests ;  Dugworth  e.  Radfurd, 
W.  Jones,  462  ;  Lashmer  e.  Aveiy,  Grob 
Jac.  126;  ante,  p.  29. 

(si)  Ante,  p.  29.  But  it  aeema  diat 
unity  of  possession  does  not  destroy  tke 
custom  of  gavelkind  or  borough- Engliah 
lands ;  ante,  p.  29. 

(a)  Ante,  pp.  12, 13,  80 ;  1  Ca.  ft  Opin. 
166. 

(o)  Even  if  the  lord  has  continued  the 
copyhold  in  his  own  hands  for  twenty 
years;  Pemble  «.  Stem,  2  Keb.  218; 
S.  C.  Sir  T.  Raym.  165 ;  ante,  pp.  12,  74, 
76,  80. 

(p)  Worledg  e.  Kingswel,  Cro.  Eliz. 
794;  S.  C.  2  Anders.  168;  Badger  v. 
Ford,  3  Bam.  k  Aid.  153. 
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And  on  a  re-grant  by  the  lord^  the  tenant  will  hold  discharged  of 
the  dower  of  the  lord's  wife,  and  all  liens  and  charges  which  would 
hare  attached  on  the  estate,  if  the  demisable  quality  had  been  entirely 
destroyed  (g). 

But  the  copyhold  interest  may  only  be  suspended  by  a  union  with 
the  fireehold,  as  if  a  copyholder  in  his  own  right  become  seised  of  the 
manor,  or  of  the  fireehold  interest  in  his  copyhold  tenement,  in  right 
only  of  another,  or  vice  versa,  the  copyhold  interest  will  be  suspended 
during  the  period  of  such  imion  of  interests  (r). 

So  if  a  copyholder  marry  a  feme  seignioress,  the  copyhold  interest 
win  be  suspended  during  the  coverture  only  («). 

There  is  an  anonymous  case  in  Cro.  Eliz.  (t\  where  a  copyholder 
in  fee  married  the  seignioress  of  the  manor,  and  afterwards  the  hus- 
band and  wife  suffered  a  common  recovery  of  the  manor  to  the  use 
of  themselves  for  life,  with  remainder  over :  and  it  was  held  by  An- 
derson, Meade  and  Periam,  that  the  copyhold  was  extinct,  for  by  the 
recovery  the  baron  had  gained  an  estate  of  freehold ;  but  they  all 
held,  that  by  the  intermarriage  it  was  only  suspended. 

Stockbridge^s  case  (also  in  Cro.  Eliz.)  (u)  is  thus  reported:  ''Baron 
and  feme  copyholders,  to  them  and  their  heirs,  and  the  baron,  in  con- 
aderation  of  money  paid  by  him  to  the  lord,  obtaineth  an  estate  of 
the  freehold  to  him  and  his  wife,  and  to  the  heirs  of  their  bodies;  the 
banm  dieth,  having  issue,  the  feme  enters,  and  suffers  a  common  re- 
covery, and  his  heir  enters  by  the  statute  of  11  Hen.  VII.  (x),  and 
agreed  the  entry  was  lawful,  for  the  copyhold,  by  the  acceptance  of 
the  new  estate,  was  extinguished.'' 

It  IB  stated  in  a  note  to  Watk.  on  Cop.  (vol.  L  p.  355)  that  a 
question  has  occurred,  whether,  upon  the  descent  of  a  copyhold  in 
fee  to  a  person  already  having  the  fee  of  the  manor  by  purchase, 
subject  to  a  lease  of  it  for  years,  the  lessee  be  entitled  to  caU  upon 
the  tenant  (his  landlord)  on  whom  the  copyhold  in  fee  has  so  de- 
scended, to  come  in  and  be  admitted  and  pay  to  the  lessee,  as  lord 
of  the  manor,  the  customary  fines ;  and  that  Mr.  Hargrave  con- 
sidered, that  an  absolute  extinguishment  in  this  case  would  work 
great  injustice  to  the  lessee,  yet  that  he  doubted  whether,  in  strict- 
ness of  law,  such  an  effect  would  not  be  produced ;  but  that  probably 
a  court  of  equity  would  relieve  against  the  extinguishment.  The  note 
concludes  ¥rith  the  following  references  on  the  point ;  Litt.  sect.  231 ; 

(q)  Swayne's  case,  8  Co.  63  b;  Sneyd  n.  (y). 

9.  Sneyd,  1  Atk.  442;  ante,  p.  80.  (t)  Co.  Cop.  s.  62,  Tr.  142;  Lex  Cust. 

(r)  1  Watk.  on  Cop.  858.     See  as  to  281. 

the  BQspenBion  of  seigniory,  rent,  &c.,  As-  (/)  P.  7. 

cough's   case,    9    Co.    184;    Kitch.    160,  <«)  Cra  Eliz.  24. 

cites  6  Hen.  4,  2.    Vide  also  as  to  sua-  («)  C.  20 ;  ante,  p.  70,  n.  (©)• 
pension  of  rent,  Vaugh.  89,   199;    infra, 
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4  Co.  31 ;  Cro.  Ellz.  459 ;  Dae  v.  Potty  2  Doug.  710 ;  Dyer,  10  a, 
250  b.  The  author  must  confess  that  the  case  does  not  present  to 
his  mind  the  difScultj  which  is  stated  to  have  been  felt  by  Mr.  Har- 
gfave.  The  rule  that  nemo  potest  esse  dominus  et  tenens,  obviouslj 
applies  only  to  a  union  of  the  tenancy  with  the  immediate  reversionary 
ownership  ;  and  in  the  case  supposed^  the  union  is  of  the  legal  cus^ 
tomary  fee^mple  in  possesston,  with  the  legol  freehold  and  inheritance 
in  fee-simple  in  remainder^  subject  to  and  expectant  upon  the  deter- 
mination of  a  term  of  years  created  out  of  the  freehold  interesty  so 
that  during  the  term  of  years  the  reversionary  lord  may,  with  perfect 
consistency,  be  tributary,  with  respect  to  the  copyhold  estate,  to  the 
termor  of  the  manor.  Such  a  case  tnight  be  assimilated  to  the  pur- 
chase by  a  remainder-man  in  fee  of  a  term  of  years,  granted,  under  a 
power  to  lease,  by  the  tenant  for  life  in  possession  (y). 

A  copyhold  interest  may  also  be  extinguished  by  the  annexation 
of  the  freehold  to  the  copyhold,  as  if  a  copyholdei*  accept  a  lease  for 
years  firom  the  lord  of  his  copyhold  tenement,  or  accept  a  conveyance, 
or  even  a  lease  for  years  of  the  manor y  or  if  the  manor  descend  to  him^ 
in  either  case  the  copyhold  interest  would  be  extinguished  (z).  In 
the  former  instance,  however,  that  is,  by  the  acceptance  of  a  lease  of 
the  particular  tenement,  the  copyhold  interest  would  be  absolutely 
extinguished ;  but  in  the  latter  instance,  that  is,  by  the  copyholder's 
accepting  a  conveyance  or  a  leasee  for  years  of  the  manor,  or  becom^ 
ing  entitled  to  the  manor  by  descent,  although  the  extinguishment 


(y)  See  the  case  of  Burton  v.  Barclay 
and  Perkins,  7  Bing.  745,  and  the  authori- 
ties there  referred  to  on  the  doctrine  of 
merger  and  suspension;  and  which  case 
confirmed  the  principle  established  by 
Williams  ^  Bosanquet,  1  Brod.  &  Bing. 
288,  that  a  mortgagee  is  liable  in  coye- 
nant,  though  he  has  not  taken  possession. 
Note  also,  that  a  lessee  cannot  maintain 
covenant  against  the  executor  of  a  tenant 
for  life ;  Adams  v,  Gibney,  6  Bing.  656, 

(z)  Hide  ^  Newport,  17  Eliz.  Mo.  185  ; 
4 Co.  81  b;  Lane's  case,  2  Co.  17  a;  S.  C. 
(Smith  V,  Lane),  1  Leo.  170;  1  Anders. 
191;  Gouldsb.  84,  ca.  9;  French's  case, 
4  Co.  31 ;  Gybsoo  v.  Seari,  Cro.  Jac.  84, 
176;  Curtise  Si  Cottel's  case,  2  Leo.  72; 
Godb.  11,  ca.  16;  ib.  101,  ca.  117;  Tra- 
cey  V,  Noel,  M.  2  Jac.  Lex  Cust.  325; 
Mo.  185,  ca.  880;  Lat.  218;  1  Brownl. 
82;  Kitch.  172;  Co.  Cop.  s.  62,  Tr.  141, 
142;  1  Watk.  on  Cop.  860.  But  see 
Sav.  70,  71,  ca.  146.  And  note,  Kitch. 
171,  says,  "  If  a  copyholder  of  a   manor 


takes  a  lease  for  years  of  this  manor,  sedc 
if  his  copyhold  be  extinct.**  Even  if  a 
copyholder  take  a  conveyance  of  the  ma- 
nor in  joint- tenancy,  it  should  seem  that 
the  copyhold  interest  would  be  extin- 
guished, as  joint-tenants  are  seised  per  wut 
et  per  lout ;  1  Watk.  on  Cop.  857 :  Calth. 
74,  2nd  ed.  And  by  Calth.  p.  74,  if  a 
manor  be  leased  for  years,  and  a  copy- 
holder  purchase  the  reversion  in  fee,  by 
this  the  copyhold  is  destroyed,  and  the 
lessee  .of  the  manor  may  oust  the  c(^y- 
holder,  and  hold  the  land  during  his  term. 
And  see  Lex  Cust  226.  Vide  also  the 
case  of  a  demise  of  copyhold  by  the  lord 
to  C.  for  life,  and  a  subsequent  convey- 
ance of  the  freehold  interest  to  B.  for  life, 
reserving  a  rent,  and  then  a  grant  to  C.  by 
fine  come  ceot  ^c,  who  accepted  the  rent  of 
B, ;  and  it  was  questioned  whether  the 
copyhold  of  C.  were  gone  in  conscience: 
28  Hen.  8 ;  Compton  v.  Brent,  Dyer,  30  b ; 
Cary,  8. 
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would  be  complete  by  the  union  of  the  freehold  and  copyhold  interest, 
yet  the  copyhold  tenement  woidd  remain  demisable^  and  might  there- 
fore be  re-granted  again,  to  hold  by  copy  (a). 

So^  again,  an  extinguishment  of  the  copyhold  interest  woidd  be 
produced  by  the  copyholder's  joining  with  the  lord  in  a  feoffment  of 
the  manor  (6). 

But  there  is  this  essential  difference  between  a  conveyance  of  a 
portion  of  the  copyhold  interest  by  the  tenant  to  the  lord>  and  a  con- 
Teyance  o(  a  portion  of  the  freehold  interest  by  the  lord  to  the  tenant, 
namely,  that  in  the  former  instance  the  portion  only  of  the  copyhold 
interest  so  conveyed  to  the  lord  will  be  extinguished,  but  the  latter 
will  operate  as  an  extinguishment  of  the  whole  copyhold  interest  for 
ever  (c). 

To  exemplify  this,  if  a  copyholder  in  fee  surrender  to  the  use  of  the 
lord  for  life,  with  remainder  over  to  a  stranger,  or  reserving  the  re- 
version to  himself,  it  wiU  only  be  an  extinguishment  of  the  estate  so 
limited  to  the  lord,  and  will  not  affect  the  remainder  or  reversion  {d) ; 
but  if  a  copyholder  in  fee  accept  a  common  law  lease  of  his  copyhold 
tenement,  either  from  the  lord  or  his  grantee,  the  whole  copyhold  in- 
terest will  be  extinguished  (e),  but  for  which  circumstance,  indeed, 
the  latter  might  with  more  propriety  be  deeined  an  enfranchisement. 

And  when  a  copyhold  interest  is  extinguished  by  the  acceptance 
of  a  common  law  lease  from  a  person  having  a  limited  Interest  only 
in  the  manor,  the  demisable  quality  of  the  copyhold  land  will  not  be 
destroyed,  so  as  to  prevent  the  remainder-man  or  reversioner  from 
re-granting  by  copy,  after  the  determination  of  the  particular  interest 
in  the  manor.  So  a  lease  for  years  of  an  escheated  copyhold,  the 
lessor  having  a  limited  interest  only  in  the  manor,  will  destroy  the 
custom  to  re-grant  by  copy,  to  the  extent  only  of  such  limited  in- 
terest (/). 

Where  the  lessee  for  lives  of  a  manor  made  a  lease  for  years  of  a 
copyhold  tenement,  and  afterwards  surrendered  the  lease  of  the  manor 
to  the  lord  of  the  fee,  the  Court  of  King's  Bench  held,  that  although 


(a)  French's  case,  4  Co.  81  b ;  cites 
Hide  &  Newport's  case,  ubi  sup. ;  GybsoQ 
*.  Searl,  obi  sup. ;  ante,  pp.  12,  80. 

(b)  God.  11,ca.  16. 

(e)  See  Kitch.  171.  By  a  release  of 
tlie  seigniory  in  a  part  of  the  tenancy,  all 
the  seigniory  is  gone ;  6  Ca  1  b,  in  Bru- 
erton's  case. 

{d)  Co.  Cop.  s.  34,  Tr.  72;  and  see 
Curtise  Bi  CottePs  case,  2  Leo.  72. 

(e;  Ante,  p.  400,  n.  (2).  And  in  the  in- 
stance of  a  feoffment  on  condition,  the 
copyhold  interest  will  not  revive  on  entry 

S. 


for  the  condition  broken ;  4  Co.  31  a ; 
ante,  p.  80. 

Acceptance  of  the  office  of  bailiff  of  the 
manor  will  not  extinguish  the  copyhold 
interest;  Gybson  4'  Searl,  Cro.  Jac  176. 
Nor  will  the  acceptance  by  a  lessee  for 
years  of  a  manor,  of  the  office  of  steward 
for  life,  be  a  merger  of  the  term  ;  ib.,  cites 
Sir  Valentine  Brown's  case. 

(/)  Conesbie  o.  Rusky,  Cro.  Eliz.  459  b  ; 
2  Roll.  Abr.  271  ;  Field  v.  Booth  by,  2 
Sid.  17,  S5,  81.  137;  6  Vin.  p.  158;  ante, 
pp.  13,  80. 
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the  lease  of  the  copyhold  was  not  wmrnuited  bj  the  cmtmB  of  th« 
manor,  and  though  it  sospended  the  copjhoU  tenure,  yet  it  was  good 
to  pass  an  interest,  which  coold  not  be  aroided  by  the  leasee  under  a 
renewed  lease  of  the  manor  dmring  the  continuance  of  the  suraviDg 
life  named  in  the  original  lease  of  the  manor,  notwithirtandmg  the 
sonender  of  that  estate  (g). 

A  sopposititioas  case  is  put  in  a  note  to  Watk.  on  Cop^  (r6L  i. 
p.  355),  of  a  descent  of  the  manor  upoa  an  unadmitted  mortgagee  of 
a  copyhold  estate ;  and  which  is  followed  up  with  the  obserratioo, 
that  on  the  suggestion  of  the  particular  case  to  a  gentleman  of  tike 
first  eminence^  he  considered  the  copyhold  tenure  as  absolutely 
extinguished,  and  advised  a  new  grant,  as  the  only  means  of  re- 
yiying  the  copyhold  tenancy ;  for  that  immediately  on  the  present- 
ment of  the  surrender  and  condition  broken,  the  mortgagee  became 
entitled  to  be  admitted  tenant,  which  admission  had  become  imposp 
rible,  or,  at  least,  that  the  necessity  of  it  was  superseded.  The  learned 
editor  suggests,  that  the  l^al  estate  outstanding  in  the  mortgager 
would  prevent  an  extinguishment  at  law,  and  yet  that  it  mig^t  be 
argued,  that  there  is  no  difference  between  such  a  case,  and  that  of 
a  surrender  to  the  lord*s  use,  where  there  is  a  dear  extinguishment. 
There  is,  however,  this  obvious  distinction  between  the  two  cases, 
namely,  that  in  a  surrender  by  a  copyholder  to  the  lord's  own  use, 
there  is  a  manifestation  of  a  desire  to  determine  the  copyhold  interest, 
and  bring  the  freehold  into  possession,  and  that  in  a  surrender  to  • 
person  by  way  of  mortgage,  who  afterwards  becomes  seised  of  the 
manor  by  descent,  there  is  a  total  absence  of  any  such  indication  of 
intention,  and,  in  the  case  supposed,  there  woidd,  in  legal  strictness, 
be  no  union  of  the  freehold  and  copyhold  tenure. 

It  is  to  be  recollected  that  the  law  of  extinguishment  is  pecfectly 
distinct  from  that  of  merger,  which  latter  doctrine,  however,  is  equally 
applicable  to  copyhold  tenure.  In  the  case  of  Dove  y.  WiUiot  (A), 
A.,  tenant  for  life,  and  B.,  remainder-man  in  fee  of  a  copyhold, 
joined  in  a  surrender  to  the  use  of  B.  in  fee,  and  it  was  held  that  u 
lease  previously  granted  by  jB.  was  good  even  in  the  life  of  A. ;  and 
that  by  the  surrender  of  the  tenant  for  life  to  the  use  of  him  in  the 
remainder,  his  estate  was  drowned  in  the  fee,  and  as  it  were  extinct, 
and  could  not  hinder  the  lease  to  have  operation ;  and  the  court  thus 
illustrated  the  point,  "  as  if  he  in  the  remainder  grants  a  rent  charge, 
and  after  the  tenant  for  life  doth  surrender,  the  rent  shall  commence 
presently." 

(g)  Doe  d.  Beadon  o.  Pyke,  5  Mau.  &  (h)  Cro.  Eliz.  160;  and  aee  S.  C.  iom«. 

Selw.  146;   and  see  Shep.  T.  300,  301  ;  what  differently  reported,  1  Leo.  174;  vide 

Co.  Lit  338  b ;   Davenport's  case,  8  Co.  also  Preston  on  Merger,  541. 
145  b. 
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And  supposing  a  copyholder  to  have  granted  a  lease,  either  with 
the  lord's  licence,  or  in  virtue  of  an  established  custom,  and  the 
lessee  afterwards  to  assign  his  interest  to  the  copyholder,  the  author 
apprehends  that  by  the  union  the  term  would  merge  in  the  estate  of 
the  lessor,  although  the  lease  created  a  common-law  interest  (t). 


Secondly,  Of  Enfranchisement  (J). 

An  enfranchisement  is  a  conversion  of  copyhold  into   freehold 
tenure,  by  a  common-law  conveyance  of  the  fee  simple  of  the  par- 


(t)  Ante,  p.  833. 

U)  Tbe  Copyhold  AcU  are  ai  follows  :— 

1.  The  act  of  4  &  5  Vict.  c.  3^,  for  tbe 
commutatioa  of  certain  manorial  rights  in 
raapect  of  copyhold  and  customary  tenure, 
&c. ;  and  lor  facilitating  the  enfranchise- 
nsent  of  such  lands,  and  for  the  improve- 
ment «f  such  tenure,  being  the  Copyhold 
Act,  1841. 

2.  The  acts  of  6  &  7  Vict  c.  23,  and  7  ft 
8  Vict,  c  £5,  to  amend  and  explain  the 
above  act,  being  respectively  the  Copyhold 
Acts,  1843  and  1844. 

3.  The  act  of  13  &  16  Vict,  c  31,  to  ex- 
tend the  provisions  of  the  former  acts,  and 
for  the  gradual  enfranchisement  of  copyhold 
lands,  being  the  Copyhold  Act,  1832. 

4.  The  act  of  21  &  22  Vict,  c  94,  to 
amend  the  copyhold  acts,  being  the  Copy- 
bold  Act,  1838. 

N9te  on  tk€  Cup^hoid  Act,  1841.— Sec- 
tion  78  relates  to  the  payment  of  enfran- 
chisement monies  into  the  Bank  of  Eng- 
land with  the  privity  of  the  Accountant 
General  of  tbe  Court  of  Exchequer,  the 
order  for  the  application  thereof  being  made 
on  petition.  It  has  been  held  that  the 
copyhold  commissioners  mulst  be  served 
with  notice  of  tbe  application,  their  costs 
being  added  to  those  of  the  petitioner,  and 
all  such  costs  being  paid  out  of  the  fund  ; 
Hereford,  Bishop  of.  Ex  parte,  3  De  Gex 
ft  Sm.  263. 

Noleson  the  Copyhold  Jett,  1832  and  1838. 
—By  the  Copyhold  Act,  1832,  section  1, 
at  any  time  after  the  next  admittance  to 
lands  subsequently  to  1st  July,  1858,  the 
tenant  admitted  or  the  lord  was  empowered 
to  require  and  compel  enfranchisement,  as 
mentioned  in  the  act,  of  tbe  lands  to  which 
there  should  have  been  such  admittance. 
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By  the  Copyhold  Act,  1858,  section  6, — 
notwithstanding  section  1  of  the  above  act, 
any  tenant  or  lord  of  any  copyhold  lands  to 
which  the  last  admittance  should  have 
taken  place  before  1st  July,  1858,  or  of  any 
freehold  or  customary  freehold  lands  in  re- 
spact  of  which  the  last  heriot  should  have 
become  due  or  payable  before  the  1st  July, 
1838,  was  authorized  to  require  and  com- 
pel enfranchisement  of  the  lands  as  in  the 
acts  mentioned.   ' 

By  section  18  of  the  Copyhold  Act,  1832, 
the  lord  or  other  person  entitled  to  enfran- 
chised land  as  therein  mentioned,  was  em- 
powered to  let  tbe  same  for  any  period  not 
exceeding  twenty- one  years. 

EeeUtiastieal  Corporationi. — The  19th 
section  of  the  Copyhold  Act,  1838  (which 
act  repealed  the  16  8r  17  Vict  c.  87),  pro- 
vides  that  where  land  proposed  to  be  en- 
franchised under  the  act  shall  be  held  of  a 
manor  belonging  to  an  Ecclesiastical  Cor- 
poration within  the  meaning  of  14  3e  13 
Vict.  c.  104,  the  ecclesiastical  commis- 
sioners for  England  shall  have  notice  of  the 
proceedings,  and  have  the  power  of  assent- 
ing thereto,  or  dissenting  therefrom. 

The  copyhold  commissioners  are  entitled 
to  their  costs  of  appearance  to  the  petition 
of  the  lord  of  a  manor  for  the  investment  of 
a  fund  paid  into  court  under  the  Copyhold 
Act,  1832,  to  an  account  "  Ex  parte  the 
Copyhold  Commissioners,"  Ex  parte  Pre- 
sident and  Fellows  of  Queen's  College, 
Cambridge,  re  Copyhold  Commissioners, 
4Jur.(N.  S.)  19. 

A  good  title  can  be  made  to  lands  en- 
franchised under  the  Copyhold  Act,  1832, 
without  proof  of  the  lord's  title ;  Kerr  v. 
Pawson,  4  Jur.  (N.  S.)  425. 

Where  an  agreement  had  been  entered 
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ticnlar  tenement  (A)  by  the  lord  of  the  manor  to  the  copyholder  (/). 
And  it  has  been  decided  that  a  person  who  has  been  admitted  and 
recognized  as  the  lord's  tenant^  although  in  strictness  he  should  hare 
an  equitable  interest  only,  is  capable  of  receiving  a  grant  of  the 
fieehold,  fi>r  giving  eflfect  to  a  contract  of  enfisnchisemeno;  and  that 
'  the  heir  may  accept  an  enfranchisement  before  admission  m) ;  wd 
JtmaYibe  presumed  from  the  same  case,  that  a  conveyance  of  the 
ireehold  to  an  unadmitt^  surrenderee  or  devisee  of  copyholds,  would 


into  hy  a  copjholder  in  June,  1853,  for  the 
enfranchisement  and  sale  of  a  copyhold 
esute,  and  making  oat  a  good  title  thereto, 
it  was  held  that,  in  the  absence  of  any 
stipulation  to  the  contrary,  the  agreement 
must  be  taken  to  have  had  reference  to  the 
copyhold  enfranchisement  acts,  and  that  the 
purchaser  was  bound  to  accept  the  title, 
subject  to  the  reservation  of  minerals  and 
other  rights  mentioned  in  the  4Sth  section 
of  the  Act  of  1852 ;  Kerr  v.  Pawson,  sup. ; 
25  Beav.  394. 

r 

Where  certain  manors  had  been  devised 
to  trustees,  in  trust  for  A»  for  life,  with  re^ 
mainders  over,  and  they  as  lords  had  re- 
ceived fines  on  enfranchisements  under  the 
Copyhold  Act,  1852|  in  respect  of  admit- 
tances before  1st  July,  1853,  it  was  held 
that  such  fines  were  to  be  treated  as  income 
and  not  capitaL 

Where  a  piece  of  the  waste  of  a  manor 
was  granted  by  the  lord  with  the  consent  of 
the  homage,  as  copyhold,  on  condition  ^at 
no  building  should  be  erected,  nor  trees  or 
shrubs  planted  thereon,  no  consideration 
being  given  for  the  reservation,  and  the 
grantee  assigned  the  land,  and  the  assignee 
gave  the  lord  notice  of  his  wish  to  enfran- 
chise, and  it  was  held  that,  after  the  enfran- 
chisement, the  assignee  would  have  an 
estate  of  freehold  discliarged  from  the  con- 
dition, and  that  the  lord  was  entitled  to  an 
equivalent  compensation  ;  Brabant  v.  Wil- 
son, 1  Law  Rep.,  Q.  B.  44. 

Section  16  of  the  Copyhold  Act,  1852, 
provides,  that  in  making  any  valuation 
under  the  act,  the  valuers  shall  take  into 
account  the  facilities  for  improvement,  &c., 
and  all  other  circumstances  relating  to  the 
land  to  be  enfranchised.  Under  this  section 
it  has  been  held,  that  the  lord  is  entitled  to 
compensation  in  respect  of  the  advantages 
accruing  to  a  customary  freeholder  from 
the  removal  of  restrictions  on  leasing,  or 
other  disabilities  attending  his  customary 


estate,  the  amount  of  compensation  being  a 
question  offset ;  Lingwood  ^  Gyde,2  Law 
Kep.,  C.  P.  72. 

S9U  en  the  Land*  CUaueM  Ccmtofidaiiom 
Act,  1845. — ^Under  the  Lands  Clauses  Con- 
solidation  Act,  1845,  section  69,  the  en- 
finmchisement  of  copyholds  is  equivalent  to 
investment  in  the  purchase  of  other  lands, 
and  the  court  has  power  to  direct  such  an 
application  of  money,  paid  into  court  by  a 
railway  company,  and  the  company  must 
pay  the  costs  incurred  thereby ;  l>uu>n  r. 
Jackson,  25  L.  J.  588,  Ch. 

The  95th  and  two  following  sections  of 
the  Lands  Clauses  Consolidation  Act,  1845, 
have  reference  to  the  enfranchisement  of 
copyhold  lands.  A  railway  company  en- 
fiancbising  under  the  above  act  is  not 
bound  by  the  provisions  of  the  Copyhold 
Acts,  1852  and  1858,  requiring  pay- 
ment of  fines  to  the  lord  as  a  condition 
of  compulsory  enfranchisement :  and  if  a 
tenant  for  life  of  a  manor  obuins  payment 
of  such  fines,  not  being  legally  enfioroeable 
against  the  company,  the  same  must  be 
applied  as  part  of  the  compensation  for  die 
benefit  of  the  inheritance ;  Re  Wilson's 
Estate.  2  John.  &  Hem.  619;  9  Jur.  (N. 
SO  1048. 

Copyhold  Communomrt,  —  It  has  been 
lately  stated  by  these  commissioners,  that 
since  1840,  they  have  completed  7435  en- 
fi'anchisements  and  commutations. 

{k)  \  conveyance  of  the  whole  manor 
would  be  ati  extinguishment  of  the  copy- 
hold interest,  and  not  an  enfranchisement ; 
ante,  p.  400,  n  (z), 

(/)  A  conveyauce  by  a  stranger,  to 
whom  the  lord  had  previously  conveyeil 
the  freehold,  is  equally  an  enfranchise- 
ment, as  a  conveyance  immediaUiy  from 
the  lord  to  the  copyholder;  Lane's  case, 
2  Co.  16  b,  &c. ;  ante,  pp.  399,  401.  Wc^-t 

(m)  Wilson  0.  Allen,  1  Jac.  &  Walk. 
611. 
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amount  to  an  implied  admittance^  and  so  operate  as  an  enfranchise- 
ment./ 

~  Bui  it  should  seem  that  if  a  copyholder  be  enfeoffed  by  the  lord  to 
the  use  of  others,  the  copyhold  interest  will  be  preserved  by  the  saving 
of  the  Statute  of  Uses,  27  Hen.  VIII.  c.  10,  s.  3  (it). 

It  has  long  been  a  prevailing  opinion,  that  an  enfranchisement  is 
also  produced  by  a  release  from  the  lord  to  the  copyhold  tenant  of 
aR  seignioral  rights  (o) ;  and  the  reason  given  for  this  is,  that  the 
lands  are  thenceforth  held  immediately  of  the  lord  paramount  (77). 
That  this  would  be  the  effect  of  such  a  release  in  the  case  of  land  of 
ancient  demesne  tenure,  by  turning  the  ancient  demesne  into  free 
and  common  socage,  there  can  be  no  possible  question  {q) ;  but  it  is 
to  be  recollected  that  the  freehold  of  ancient  demesne  land  is  in  the 
tenant,  and  not  in  the  lord ;  and  although  the  customary  inheritance 
of  a  copyholder  is  capable  of  being  enlarged  into  an  estate  of  free- 
hold, by  a  release  of  the  lord's  reversionary  interest  (r),  yet  it  may 
admit  of  a  doubt,  whether  a  mere  release  to  a  copyholder  of  all 
seignioral  rights,  without  the  use  of  any  words  capable  of  being  con- 
strued  into  an  actual  conveyance  of  the  reversionary  freehold  interest, 
operating  therefore  as  an  enlargement  of  the  copyholder's  estate,  and 
consequently  as  a  severance  of  the  particular  tenement  from  the 
manor  (s),  would  be  held  to  have  the  effect  at  law  of  an  enfranchise- 
ment (Q;  although  such  a  release,  founded  on  a  valuable  considera- 
tion, would  no  doubt,  in  equity,  be  considered  as  a  contract  for  an 
enfranchisement. 

When  the  lord  has  only  a  limited  interest  in  the  manor,  he  is, 
independent  of  legislative  enactment,  precluded  from  carrying  a 
treaty  of  enfranchisement  into  complete  effect ;  and,  as  we  have  seen, 
that  the  acceptance  of  a  conveyance  of  a  portion  only  of  the  freehold 
interest  woidd  operate  as  a  merger  of  the  whole  of  the  copyhold,  the 
two  estates  being  incompatible,  it  behoves  every  copyholder,  who  is 


/ 


(•)  Iied'8  case,  cited  7  Co.  88  a. 

(0)  A  release  l^y  the  lord  to  a  copyhold 
tenant  of  the  quit  rent  or  any  specific  ser- 
vice, would,  the  author  apprehends,  ope- 
rate as  a  merger  only.  See  Fawlkner  v. 
Fawlkner,  1  Vem.  21. 

(p)  2  Inst;  502,  504;  Co.  Lit.  102  b, 
280  a ;  1  Watk.  on  Cop.  366,  367. 

(9)  Doe  4-  Huntington,  4  East,  271 ; 
and  see  Preston  on  Merger,  542. 

(r)  Sammes's  case,  13  Co.  66;  and  see 
as  to  a  release  to  a  tenant  at  will,  Co.  Lit 
270  b. 

{s)  The  author  apprehends*  that  •in  an 
ordinary  case  of  enfranchisement  there  is 
an  absolute  merger  of  the  copyhold  estate, 
even  so  as  to  accelerate  the  charges  upon 


the  manor;  and  see  Preston  on  Merger, 
541,  542.  But  this  has  been  questioned, 
on  the  supposition,  probably,  of  the  pos- 
session being  still  held,  after  the  enfran- 
chisement, under  the  copyhold  title,  ex- 
cluding therefore  the  general  principles 
applicable  to  an  enlargement  of  estates  for 
years,  &c.  by'  release  and  conBrmation, 
and  for  which  distinction,  with  regard  to 
copyhold  lands,  the  author  is  not  aware 
of  any 'authority,  Unless  indeed  the  case  of 
Doe  d.  New  by  v.  Jackson,  post,  p.  407, 
can  be  deemed  one. 

{t)  The  reader  is  referred  to  an  interest- 
ing note  on  this  subject  in  Mr.  Atherley*s 
edit,  of  Shep.  Touchst.  p.  332. 
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desirous  of  enfranchising  his  estate^  to  satisfy  himself  that  the  lord  is 
seised  of  the  manor  for  an  estate  in  fee  simple^  or,  at  all  events^  that 
a  power  has  b^en  reserved  to  him  to  grant  the  freehold  and  inherit- 
ance q{  the  copyhold  tenement,  or  that  he  is  acting  imder  some  spe- 
cial authority  created  by  act  of  parliament  (tt). 

It  woiUd  seem  to  be  settled,  that  a  contract  for  the  sale  of  an  estate 
as  freehold,  which  turns  out  to  be  copyhold,  cannot  be  enforced  in 
equity  {x),  should  the  vendor  not  be  able  to  procure  an  enfranchise- 
ment ;  but  the  case  of  Hick  y.  Phillips  {y)  is  not  considered  as  an 
authority  against  the  aid  of  equity,  under  an  offer  to  obtain  an 
enfranchisement  of  a  copyhold  estate  sold  as  freehold,  the  decree  in 
that  case  appearing  to  have  been  induced  by  the  unreasQuableness  of 
the  price  {z)* 

The  conveyance  by  way  of  enfranchisement  should  always  be  taken 
in  the  name  of  the  copyholder,  and  not  to  a  trustee,  or  the  copyhold 
interest  will  still  subsL^  (a),  so  that  the  wife  of  the  copyholder,  if 
dowable  by  the  custom,  would  remain  so,  and  the  heir  be  entitled  to 
recover  in  ejectment  against  the  purchaser  of  the  freehold  interest 
from  his  ancestor,  who  would  be  driven  to  equity  for  reli^     This 


(«)  A  power  to  enfranchise  is  given  to 
persons  haTing  a  particular  interest  only, 
by  the  Land  Tax  Redemption  Act,  43 
Geo.  3,  o.  116;  and  by  the  New  Church 
Building  Act,  58  Geo.  8,  c.  45.  And  the 
Commissioners  of  Woods  and  Forests  are 
authorized  to  enfranchise  copyhold  land 
held  of  the  crown  manors,  by  10  Geo.  4, 
c.  50. 

The  7  &  8  Vict.  c.  65,  authorizes  the 
council  of  the  Duke  of  Cornwall  during  his 
minority  to  sell  or  exchange  any  of  the  pos- 
sessions of  the  duchy,  and  to  enfranchise  any 
copyhold  or  customary  tenements  holden 
of  any  manor  belonging  to  the  duchy,  and 
to  purchase  any  freehold  hereditaments*  or 
taiy  copyhold  hereditaments,  the  freehold 
whereof  should  be  in  the  Duke  of  Cornwall : 
and  the  25th  section  authorizes  the  duke 
to  grant  licences  to  copyhold  tcnanu  for 
building  and  other  purposes:  and  the 
26th  section  enables  him  to  grant  sites  for 
churches,  &c.  The  7  &  8  Vict  c.  105, 
contains  enactments  applicable  to  conTen- 
tionary  tenements  within  the  several  as- 
sessionable  manors  mentioned  in  the  first 
and  second  schedules  to  the  act,  belonging 
to  the  duchy  of  Cornwall,  and  for  convert* 
ing"  into  freeliold  tenure  such  tenements 
held  of  any  of  the  manors  mentioned  in  the 
Hrst  schedule  as  should  be  determined  to 
be  conventionary. 


The  14  &  15  Vict,  c  104,  a.  1,  autfao- 
rized  ecclesiastical  corporations,  with  the 
approval  of  the  church  estate  comBsis- 
sioners,  to  enfranchise  churoh  lands;  and 
see  21  &  22  Vict.  c.  94,  (the  Copyhold 
Act,  1S58,)  s.  19,  as  to  the  enfranchise- 
ment of  land  held  of  a  manor  belonging  to 
an  eeclesiastioal  corporation. 

(;r)  Twining  v.  Morrice,  2  Bro.  C.  C.  S30, 
Belt's  ed.;  1  Sugden's  Vend.  &  Purch. 
487. 

(y)  Pre.  Ch.  575. 

(s)  10  Mod.  504;  Sogd.  ut  rap. 

The  circumstance  that  a  mortgagee,  to 
whom  a  surrender  of  a  copyhold  tenement 
had  been  made,  had  not  been  admitted 
tenant  previously  to  an  eDfranchisement^    ndxMs 
thereof,  has  been  held  to  be  no  objectioa^*^^^ 
to  the  title,  the  deed  of  enfranchisement  ^HHK§m^mm 
having  conveyed   to  the  vendor  all    (^^"^f* 
righta  of  the  lord.    The  non-admitunoe  ^lSm^£^,4L 
a  surrenderee  may  be  said  to  leave  in  the  Tc7^^ 
surrenderor  an  interest  whioh  exists  only    \^     ' 
for  the  benefit  of  the  lord,  and  leaves  no 
beneficial  interest  in  the  surrenderor  or  his    , 
heir;  Minton  v.  Kirwood,  12  Jur.  (N.  S.)  86: /^.^A^ij 

(a)  Howard  v.  Bartlet,  Hob.  181 ;  S.  C.  j 

Walter  4-  Bartlett,  2  Roll.  Rep.  178;  &  C. 
Waldoe  «•  Berilet,  Cro.  Jac  573)  Palm. 
Ill;  Lashmer  n  Avery,  Cra  Jac.  126;  and 
see  Murrel  9.  Smith,  4  Co,  24  b. 
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relief  was  sought  in  Dancer  v.  Evettib)^  in  whioh  a  demurrer  to  a 
Ml  of  review  to  reverse  the  decree  against  the  heir  of  the  copyholder 
was  allowed.  Particular  attention  should  be  given  to  this  pointy  in 
the  frequent  instances  of  enfranchisements  under  powers  in  marriage 
settlements,  where,  if  the  freehold  be  limited  to  a  trustee  (for  the 
cofpjholder)  and  his  heirs^  to  uses  to  bar  dower^  the  legal  inheritance 
of  the  freehold  would  vest  m  the  trustee  by  the  appointment,  and  the 
copyhold  interest,  therefore,  would  not  unite  with  it. 

An  enfranchisement-^^  a  person  having  a  limited  interest  only  in 
a  copyhold  estate,  is  an  absolute  enfranchisement  for  the  benefit  of 
those  entitled  in  remainder  (c),  and  the  devisee  or  heir  of  the  person 
60  enfrondiising  will  be  decreed  in  equity  to  convey  the  legal  freehold, 
on  payment  of  a  due  proportion  of  the  consideration  money  for  such 
enfranchisement  (d). 

The  above  authorities  are  only  confirmatory  of  the  case  of  Croft  & 
LysteTy  decided  February  22,  1675  («),  where  husband  and  wife  were 
jcMotrtenants  of  a  copyhold  for  life^^  remainder  in  fee  to  the  wife;/the 
hofdiMaid  purchased  the  freehold  and  took  a  conveyance  to  the  use  of 
liimsdf  maSi  his  wife,  and  their  heirs,  and  after  the  husband's  death 
the  wife  surrendered  to  the  use  of  a  daughter  by  a  former  husband, 
which  was  decreed  accordingly  against  the  heir  of  the  wife  and  second 
traBband. 

In  a  modem  case  (/),  A .,  whose  wife  had  been  admitted  in  fee  to  land 
in  Cumberland,  to  hold  according  to  the  custom  of  tenant  right,  took 
a  conveyance  of  the  freehold  from  the  trustees  for  sale  of  the  manor, 
to  himself  and  his  heirs,  by  a  deed  in  which  the  operative  words  were 
^ grants  bargain,  sell,  alien,  enfeoff  and  confirm,*  and  upon  which 
Hvery  of  seisin  was  afterwards  given.  It  was  contended  that  the 
efifedt  of  the  deed  was  to  create  a  new  estate,  descendible  to  the  heirs 
ex  parte  patem& :  that  if  it  operated  as  an  extinguishment,  then,  on 
the  death  of  the  husband,  the  legal  estate  descended  to  his  son,  sub- 
ject to  a  trust  for  the  mother,  on  whose  death  the  equitable  estate 
would  merge ;  and  if  as  a  suspension,  then,  according  to  Cro.  Eliz.  8, 
Anon.,  the  freehold  and  customary  estates  uniting  in  the  son,  would 
create  a  new  estate,  descendible  ex  parte  patem^.  On  the  other  side 
it  was  urged  that  the  deed  merely  operated  as  an  enfranchisement, 
the  only  eflfect  of  which  was  to  release  the  services,  and  not  to  alter 
the  descent ;  that  if  the  deed  was  to  be  considered  as  a  grant  to  a 
stranger,  then  "the  customary  estate  would  not  be  destroyed,  but  be- 

(b)  1  Vera.  892.  Blake  o.  Blake,  S  P.  W.  10,  n.  (1);  CaDn 

(e)  Wynne  v.  Cookes,  1  Bro.  C.  C.  515 ;  v.  Cann,  1  Vera.  480. 

Roe  d.  Clemett  v.  Briggs,  16  East,  415.  (e)  Cited  in  Bradley  S^  Bradley,  2  Vera. 

{d)  Wynne  v.  Cookes,  sup. ;   vide  also  164. 

Wilson  V.  Alien,  1  Jac.  &  Walk.  621.     But  (/ )  Doe  d.  Newby  ».  Jackson,  1  Bara. 

a  remainder. man   would  have   no  equity  &  Cress.  448;  S.  C.  2  Dow.  &  Ry*  514. 

against  a  tenant  in  tail  in  possession.    See 
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come  free ;  and  that  if  the  customary  estate  did  not,  under  the  cir- 
cumstances, become  free,  then  the  freehold  had  a  separate  existence^ 
and  both  that  and  the  customary  estate  being  left  to  descend,  the 
latter  would  go  to  the  heirs  ex  parte  matema,  and  the  former  to  the 
heirs  ex  parte  patema.  The  court  said  it  was  not  necessary  to  de- 
termine that  point,  which  was  one  of  considerable  difficulty  (^),  and 
they  abstained  from  giving  any  decided  opinion  upon  it ;  but  inti- 
mated that  they  thought  the  deed  operated  as  an  enfranchisement 
before  livery  of  seisin  was  giveuy  and  that  the  course  of  descent  was 
not  thereby  altered. 

If  a  copyhold  estate  be  enfranchised  by  a  tenant  in  tail,  the  issue 
in  tail  will  be  barred :  this  was  adjudged  in  Parker  v.  I\imer  (h), 
where  tenant  in  tail,  with  remainder  to  himself  in  fee,  having  enfran- 
chised and  sold,  the  Lord  Chancellor  held  that  the  purchase  of  the 
freehold  attracted  the  copyhold  interest,  and  that  the  purchaser  should 
hold  against  the  issue  in  tail. 

The  same  point  was  decided  in  Dunn  &  Green  (t),  principally  on 
the  ground  that  if  the  intail  of  the  copyhold  were  not  extinguished 
it  would  be  a  perpetuity,  as  no  recovery  could  afterwards  have  been 
su0ered  in  the  lord's  court  (A). 

The  remainder-men  are  also  barred  by  the  enfranchisement  of  the 
tenant  in  tail  in  possession^  see  Challoner  v.  Murhall  (/),  which  case 
has  been  thought  to  have  gone  a  step  beyond  the  principle  of  Parker 
&  Turner^  and  others  of  that  class,  and  to  have  decided  that  the 
union  of  the  estate  of  the  lord  with  that  of  the  copyholder  for  life, 
will  be  sufficient  in  equity  to  destroy  the  estate  tail  and  all  remain- 
ders over;  but  this,  the  author  submits,  is  a  very  erroneous  deduc- 
tion from  the  authority  of  the  case  in  question,  for  it  is  observable 
that  there  was  a  union  of  the  inheritance  of  the  freehold  and  copy- 
hold interests ;  the  fee  simple  of  the  freehold,  which  was  granted  by 
the  lord  of  the  manor,  having  desoended  to  the  tenant  in  tail  of  the 
copyhold  as  the  son  and  heir  of  the  grantee,  and  the  son  had  dis- 
posed of  the  premises  by  his  will  as  freehold  ;  and  this  descent  and 
disposition,  the  author  conceives,  alone  influenced  the  Chancellor's 


(g)  Ante,  p.  402;  and  see  the  case  of 
Rich  V.  Barker,  Hardr.  181 ;  Preston  on 
Merger,  pp.  641,  648. 

(A)  1  Vem.  898,  458;  S.  C.  (Barker  p. 
Turner),  2  Ch.  Ca.  174 ;  see  also  ChaUoner 
0.  Murhall,  2  Yes.  jun.  624;  8  Ves.  127, 
128;  4  East,  288;  ante,  p.  61. 

(i)  8  P.  W.  10. 

(Ar)  It  is  proper  to  attend -to  the  reason 
here  assigned,  as  it  is  well  known  that  an 
estate  tail  in  freeholds  does  not  merge  by 
an  accession  of  a  greater  estate;  Wiscot*s 


case,  2  Co.  61  a  ;   and  see  8  PresL  od 
Con¥.  29. 

(/)  Ubi  sup.  But  see  Bernard  v.  Simp- 
son, Clayt.  188 ;  Taylor  v.  Shaw,  Cart.  28, 
24,  which  cases,  however,  cannot  be  con- 
sidered of  any  weight  in  opposition  to  the 
express  authorities  which  the  author  has 
cited  in  favor  of  the  general  proposition, 
that  the  issue  and  remHinder-men  are 
barred,  by  an  acceptance  of  the  freehold 
by  the  tenant  in  tail  in  possession. 
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decision  ;  for  he  cannot  imagine  that  a  court  of  equity  would  allow 
an  enfinanchisement  bj  a  tenant  for  life  to  be  not  only  for  the  benefit 
of  all  interested  in  the  estate,  as  in  Wynne  jk  CaokeSf  but  to  operate  as 
a  bar  to  the  estate  tail  and  other  remainders,  without  the  privity  or 
concurrence  of  the  first  tenant  in  tail.  The  above  peculiar  distinc- 
tions in  the  case  of  Challoner  Sc  Murhall,  appear  to  have  occurred  to 
the  late  Mr.  Serjeant  Hill,  according  to  a  MS.  note  which  the  author 
found  among  some  valuable  relics  of  that  learned  gentleman. 

A  question  arose  on  a  petition  in  Merest  v.  James  (m),  whether, 
when  one  has  an  equitable  estate  tail  in  a  copyhold,  with  a  remainder 
expectant  on  such  estate  tail,  and  the  legal  fee  descends  to  him,  the 
equitable  estate  tail  is  merged  in  the  legal  fee,  and  the  remainder 
defeated.  But  the  Vice  Chancellor  held,  that  in  order  to  operate  a 
merger,  the  equitable  and  legal  estate  must  be  of  the  same  quality. 
And  it  is  clear  that  wherever  the  legal  and  equitable  estates  uniting 
in  the  same  person  are  co-extensive  and  commensurate,  the  latter  is 
absorbed  in  the  former  (ti). 

The  right  of  common  in  the  wastes  of  the  lord  of  the  manor  is 
extinguished  by  enfiranchisement  (o),  unless  specially  preserved  to  the 
copyholder  under  terms  equivalent  to  a  re-grant  of  common  (p) ;  and 
it  has  been  held  that  the  grant  of  all  appurtenances  to  the  copyhold 
tenement  will  not  prevent  the  destruction  of  the  common  (q) ;  it  is 
therefore  usual  to  insert  a  re-grant  of  the  commonable  rights  in  the 
deed  of  enfiranchisement. 

And  a  power  to  that  effect  should  be  given  to  the  trustees,  in  addir 
tion  to  the  usual  power  of  enfranchising,  in  marriage  settlemients. 

But  although  the  right  of  common  is  destroyed  at  law  by  an  en- 
firanchisement, it  will  subsist  in  equity  (r). 


(m)  6  Madd.  118;  ante,  p.  51. 

(»)  Philips  V,  Brjdge^  8  Ves.  126; 
Selby  V.  Alston,  ib.  841;  Ooodright  d. 
Alston  V.  Wells,  2  DoogL  771. 

(o)  Bradshaw  v.  Eyr,  Cro.  Eliz.  670; 
Worledg  v.  Kingswel,  ib.  794;  S.  C.  2  And. 
168;  Fort  v.  Ward,  Mo.  667 ;  Marsham  o. 
UoDter,  Cro.  Jac.  258;  S.  C.  1  Bulst.  2 ; 
S.  C.  (called  Massam  o.  Hunter),  Yely. 
189;  S.  C.  (called  Darson  v.  Hunter),  Noy, 
136;  S.  C.  (Massam  v.  Hunt),  1  Brownl. 
220;  Marsam  9.  Hunter,  2  ib.  209 ;  Grymes 
V.  Peacock,  1  Bulst.  18 ;  Tyrringham's  case, 
4  Co.  88  a ;  Ca  Lit.  122  a ;  Styant  o.  Staker, 
2  Vem.  250 ;  Speaker  «.  Styant,  Comb.  127 ; 
Crowtherv.01dfeild,  1  Salk.  170,  366;  S.C. 
Holt,  146;  S.  C.  6  Mod.  20;  Com.  Dig. 
Cop.  (K.  6);  Gilb.  Ten.  224;  Barwick  v. 
Matthews,  5  Taunt  875;    S.  C.  1  Marsh. 


50 ;  ante,  tit.  "  Prescription." 

(p)  speakers. Styant, Comb.  127;  Doidge 
0.  Carpenter,  6  Mau.  &  Selw.  49. 

(q)  Bradshaw  v.  Eyr,  Marsham  8f  Hun- 
ter, and  Styant  S^  Staker,  sup. ;  Gilb.  Ten. 
224 ;  Lee  «.  Edwards,  1  Brownl.  178. 

(r)  Styant  4r  Staker,  sup. 

In  tlie  case  of  Lady  Lanesborough,  ap- 
pel.,  and  Ockshotty  resp.,  1  Br.  P.  C.  151, 
the  lord  had  entered  into  an  agreement  with 
his  copyhold  tenants  for  inclosing  part  of  a 
common ;  the  tenants  released  their  right  of 
common,  and  the  lord  his  quit  rents  and 
services :  the  inclosure  did  not  take  effect, 
and  the  tenants  continued  to  enjoy  their 
right  of  common,  and  the  lord  to  receive 
his  rents  and  services.  The  agreement  was 
held  to  be  waived,  and  the  releases  decreed 
to  be  cancelled. 
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•  And  it  has  been  adjudged,  that  common  in  the  waste  of  the  lord 
out  of  the  manor  is  not  lost  by  enfranchisement,  for  the  copyholder 
hath  it  as  belonging  to  hi^  land,  and  not  to  his  estate  (s) :  mad  also 
that  if  a  copyholder  has  immemorially  enjoyed  a  right  of  way  over 
another's  copyhold,  and  he  become  the  purchaser  of  the  freehold  of 
his  own  copyhold,  yet  the  way  remains  (^),  for  as  between  the  copy- 
holder and  a  stranger,  it  is  the  tenure  only  that  is  altered  by  the  en* 
f  ranchisement  («)« 

And  it  should  seem  that  a  way  of  necessity  is  not  extingaiAeA  by- 
unity,  contra  if  it  be  a  way  of  easement  or  pleasure  {x\ 

In  adverting  to  the  subject  of  a  conversion  of  copyhold  tenure  into 
freehold,  the  author  thinks  it  right  to  suggest,  that  when  an  allot- 
ment is  made  to  a  copyholder  of  waste  or  other  freehcdd  land,  under 
an  act  of  parliament  not  containing  a  provision  that  the  allotted 
land  shall  be  held  by  the  same  tenure  as  the  estate  in  Tespect  whereof 
the  allotment  is  made,  no  change  of  tenure  will  take  j^ace  in  the 
land  so  allotted  (y) ;  and  that  a  copyholder,  therefore,  in  a  case  of 
that  nature,  would  have  had  a  right  to  vote  at  an  election  for  the 
county  in  respect  of  such  freehold  allotment,  even  before  the  act  of 
2  Will/IV.  (z). 


(«)  Gryraes^' Peacock,  Tyringhani^caie, 
Crowther  ^  Oldfeikl,  Barwick  ^  Mauhewa» 
sup.  n.  (o);  Co.  Lit.  122  a;  Com.  Dig. 
Cop.  (K.  6);  Revell  and  others  v.  JodreU, 
2  T.  R.  4^1 ;  but  see  Leets  4*  Edwards, 
Hob.  190;  Lee  v.  Edwards^  1  Brownl.  ITS- 
CO  Empson  4-  Williamson,  i  Roll.  Abr. 
938 ;  Lex  Cust.  288 ;  1  New  Abr.  482. 

(tt)  Vide  Rich  v.  Barker,  Hardr.  181  ; 
but  see  also  Preston  on  Merger,  pp.  542, 
648 ;  ante,  pp.  405,  407. 

(«)  Clark  V.  Cogge,  Cro.  Jac.  170;  8 
T.  R.  55  ;  Jorden  v,  Atwood,  Ow.  122 ;  and 
see,  in  connexion  with  that  case,  Packer  v. 
WeUted,  2  Sid.  89,  111 ;  11  Vin.  446.  In 
Simpson  v.  Telwright,  2  Lutw.  1248,  tbe 
leasee  of  a  coal  mine  claimed  a  right  of  way 
over  a  copyhold  of  inheritance,  as  a  conse- 
quence of  an  enfranchisement  by  the  copy* 
holder  subsequently  to  the  demise  of  the 
mine.  It  did  not  appear  to  be  a  way  of 
necessity,  and  the  court  were  therefore  at 
first  of  opinion  against  tbe  plaintiff,  but  tbe 
case  was  adjourned,  and  afterwards  com- 
promised. 

•  (y)  Doe  d.  Lowes  v.  DaTidson,  2  Mau. 
Sl  Selw.  175;  and  see  Doe  ^  Hellard,  9 
Barn.  &  Cress.  789;  ante,  p.  17  et  seq.; 
infra,  n.  (z). 


(2)  C.  45.  Mr.  RogevB,  in  Im  **  Lnr 
and  Practice  of  Electioaa,"  in  diocuMtii^ 
the  right  of  voting  in  respect  of  fe«>&mi 
rents  and  rents  charge,  observes  (Vol.  I. 
p.  177)f  that  all  such  rents  are  considered 
freehold,  and  give  a  right  Uf  vote,  ahbon^gfa, 
as  it  should  seem,  tliey  issue  out  of  lands 
in  right  of  which  the  proprietor  oould  nac 
vote;  and  he  adds  the  following  note :  **  In 
some  cases  the  nature  of  the  estate  itself 
does  not  admit  of  its  owner  having  a  frne- 
hM  tenure  in  it ;  therelbre  a  man  oamot 
vote  for  the  advowson  of  a  church,  or  for 
common  of  pasture ;  but  for  the  free  war- 
rens of  conies,  the  profits  of  wood  aaica, 
coal  mines,  tithes  impropriate^  or  the  Kkey 
in  which  he  has  an  estate  for  life,  and  pro- 
ducing eommunibu§  amum  40*.  hy  the  year, 
he  is  entitled  to  vote.  Tithes  of  copyhold 
lands  have  been  held  to  give  a  right  to 
vote;  at  the  last  York  election,  a  person 
tendered  his  vote  for  an  allotment  of  com- 
mon made  to  a  copyhold  estate,  and  It  was 
allowed." 

On  the  subject  of  the  exclusion  of  copy- 
holders from  the  right  of  voting  at  elec- 
tions, vide  the  second  part  of  this  Trea- 
tise,  tit.  '*  Customary  Freeholds.*'  But  see 
2  Will.-4,  c.  45,  *<To  amend  the  Repre- 
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The  author  apprehends  that  since  the  statute  of  Quia  emptcres,  18 
£dw.  I.,  the  services  rendered  by  a  copyholder  to  the  lord  cannot  be 
reserved  on  an  enfranchisement,  which  is  a  conveyance  away  of  the 
reveruonary  estate  in  respect  of  which  those  services  were  due  (a) ; 
but  that  after  such  enfiranchisement  the  estate  wiU  become  frank-fee> 
and  be  held  of  the  superior  IcMrd ;  and  that  if  a  rent  be  reserved  on  a 
gnmt  c^  the  fireehold,  it  will  be  a  rent  upon  contract  or  rent-charge> 
and  not  a  rent  service  (6). 

And  thse  observations  of  the  court  in  Ghiffiih  v.  Clarke  (c),  that  the 
rent,  suit  of  court,  &&,  continued  by  the  saving  as  the  remnant  of 
the  ancient  seigniory,  th6  custom  only  being  extinguished  by  the 
release,  and  which  were  adopted  by  Lord  Ellenborough  in  Doe  v. 
Huntingdon  {d)^  would  seem  to  apply  solely  to  a  release  or  confir- 
mation of  lands  of  ancient  demesne  tenure,  where  the  freehold  is  in 
the  tenant ;  and  there  the  exception  of  an  existing  rent  stands  on  the 
same  footing  as  a  conveyance  in  fee  of  freehold  lands,  reserving  a  per- 
petual annual  rent,  with  power  to  distrain  for  any  arrears  (e). 

An  enfranchisement  will  be  presumed  even  against  the  crown,  to 
support  a  very  long  possession  :  this  was  decided  in  Roe  d.  Johnson 
v.  Ireland  (f),  where  the  question  for  the  c^inion  of  the  court  was, 


sentation  of  the  People  in  England  and 
Wales,"  and  by  which  (sect.  19)  it  is  en- 
acted, **  that  every  male  person  of  full  agCt 
and  not  subject  to  any  leg^l  incapacity, 
who  shall  be  seised  at  law  or  in  equity  of 
any  lands  or  lehements  of  copy  hold  or  any 
other  tenure  whatever  except  freehold,  for 
his  own  life,  or  for  the  life  of  another,  or  for 
any  lives  whatsoever,  or  for  any  larger  es- 
tate, of  the  clear  yearly  value  of  not  less 
than  ten  pounds  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of 
the  same,  shall  be  entitled  to  vote  in  the 
election  of  a  knight  or  knights  of  the  shire 
to  serve  in  any  future  parliament  for  the 
county  or  for  the  riding,  parts  or  divisions 
of  the  county,  in  which  such  lands  or  tene- 
ments shall  be  respectively  situate." 

The  case  of  Garbutt  v.  Trevor,  10  Jur. 
(N.  S.)  1^1,  shows  the  right  of  tenants  of 
ihe  manor  of  Seton,  in  the  North  Riding  of 
Yorkshire,  to  vote  for  the  county  as  per- 
sons seised  at  law  of  lands  and  tenements 
of  copyhold,  or  *'  other  tenure."  Vide  also 
Psssingham  v.  Pitt,  2  Jur.  (N.  S.)  887,  as 
to  the  right  of  freeholders  of  the  manor  of 
Digswell,  Hertfordshire,  to  vote. 

(a)  Ante,  pp.  404,  405. 

{b)  Bradsbaw  v.  Lawson,  4  T.  R.  443 ; 


Doe  d.  Reay  v.  Huntingdon  and  others,  4 
£a8t,  271,  290;  and  see  Griffith  v.  Clarke, 
Mo.  143,  144;  Chetwode  v.  Crew  &  others, 
Willes,  614 ;  7  Taunt.  618,  in  Moore  v. 
Lord  Plymouth. 

(r)  Sup. 

{d)  Sup. ;  but  see  Doe  Sf  Jackson,  ante, 
p.  407. 

A  grant  by  the  lord  of  the  freehold  in- 
terest in  copyhold  lan()s  will  be  presumed 
in  support  of  the  title  to  a  rent  received 
for  twenty  years ;  Steward  v.  Bridger,  2 
Vern.  617  ;  ante,  p.  248. 

(e)  The  power  of  distress  would  be  in- 
cident to  the  rent ;  but  even  the  reser- 
vation of  a  power  of  entry  and  perception 
of  the  rents,  or  a  condition  of  re-entry  and 
ouster,  would  be  good,  although  no  rever- 
sion were  left  in  the  feoffor  or  releasor; 
see  Co.  Lit.  201  a  &  b ;  Doe  d.  Freeman 
V.  Bateman,  2  Barn.  &  Aid.  168.  An  as- 
signee of  a  rent  may  maintain  debt ;  see 
Allen  V.  Bryan,  6  Barn.  &  Cress.  612,  and 
the  authorities  there  cited. 

(/)  11  East,  280.  And  tee  Lord  Mans- 
field's judgment  in  the  Mayor  of  Kingston- 
upon-Hull  V.  Horner,  Cowp.  108,  where  a 
grant  or  charter  was  presumed  against  the 
crown,  upon  a  possession   of  350  years. 
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whether  the  judge  ought  not  to  have  left  it  to  the  juiy  upon  ihe  evi- 
dence to  have  presumed  an  enfianchisement  by  the  crown,  althougli 
the  manor  was  out  on  lease  from  1636  to  1804 :  the  last  act  on  the 
i*oll8  of  the  manor  was  in  1636 ;  no  mention  appeared  in  the  entries 
on  the  rolls  of  the  rent,  but  there  was  evidence  that  6s»  M.  was  the 
old  copyhold  rent;  and  in  a  parliamentary  survey  in  1649,  in  the 
column  oi freehold  rents^  the  churchwardens  to  whom  the  tenements 
were  surrendered  in  1636,  were  marked  6d. :  and  Lord  EUenborough, 
observing  on  the  high  estimation  in  which  the  survey  stood  for  its 
accuracy,  held  that  this  was  evidence  to  go  to  the  jury,  to  prove  thai 
the  estate  was  freehold,  and  expressed  his  inclination  to  presume  any 
thing  capable  of  being  presumed,  to  support  an  enjoyment  fiarso  long 
a  period. 


Vide  also  Gibson  «•  Clark,  1  Jac.  &  Walk. 
159,  and  the  cases  there  cited,  establishing 
that  a  grant  from  the  crown  of  an  advowson 
will  be  presumed  after  a  long  undisturbed 
possession,  evidenced  by  conveyances  and 
presentations. 

Where  the  lords  of  a  manor  had  for  nearly 
100  years  forborne  to  receive  small  money 
payments,  to  be  made  so  long  as  certain 


lands  should  be  retained  asm  workhouse,  id 
lieu  of  fines  and  other  charges  which  had 
been  commuted,  the  court  would  not,  » 
the  absence  of  evidence  adverse  to  the 
lord's  rights,  presume  that  the  lands  had 
been  enfranchised ;  Tomer  v.  The  Gorcr- 
nors  of  the  West  Bromwich  Union,  S 
L.  T.  (N.  S.)  662,  Ck. 
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PART  THE   SECOND. 


CHAPTER  XVIIL 

Of  Customary  Freeholds  (or  Privileged  Copyholds)  (a). 

The  origin  and  peculiar  character  of  thia  species  of  tenure  will  be 
found  well  illustrated  in  the  Law  Tracts  of  Sir  William  Blackstone, 
title,  ''  Considerations  on  the  question,  whether  tenants  by  copy  of 
court  roll,  according  to  the  custom  of  the  manor,  though  not  at  the 
win  of  the  lord,  are  freeholders  qualified  to  vote  in  elections  for 
knights  of  the  shire  "  (ft). 

The  reader  is  reminded,  that  there  is  a  difference  in  the  mode  of 
pleading  between  pure  copyholds,  and  those  of  a  privileged  nature 
(denominated  customary  freeholds)  (c),  arising  principally  out  of  the 
circumstance  that  the  former  being  held  not  only  secundum  consuetu- 
dinem  manerii,  but  also  ad  voluntatem  domini,  whereas  the  latter  are 
held  according  to  the  custom  of  the  manor,  but  not  at  the  lord's 
will  (cf).  With  this  exception,  it  would  appear  there  are  no  grounds 
of  distinction  between  ordinaiy  and  privileged  copyholds,  when  the 
latter  are  held  by  copy  of  court  roily  and  pass  by  surrender  and  ad- 
mittance (e),  although  not  held  at  the  will  of  the  lord  {f) ;  and  that 


(a)  Vide  observations  hsTing  reference 
to  the  Copyhold  Acts,  ante,  pp.  4,  20,  83, 
94,  216, 248,  251,  298,  403,  fire. 

(6)  By  the  sUt.  81  Geo.  2,  c.  14,  the 
priyilege  of  voting  for  knights  of  Che  shire 
was  denied  to  all  persons  holding  estates 
hy  copy  of  court  roll.  But  see  reference  to 
2  Will  4,  c.  45,  s.  19,  ante,  p.  410. 

(e)  Ante,  pp.  866,  367,  868;  vide  also 
Burrell  v,  Dodd,  8  Bos.  ft  Pul.  878;  Leigh 
V.  WiHiamson,  9  Wentw.  128. 

For  an  explanation  of  the  term  <'con- 
ventionsry  "  or  customary  hereditary  lease* 
bold  tenure,  and  which  exists  in  the  as- 
sessionable  manors  of  the  Duchy  of  Corn- 
wall, see  the  case  of  Ley  v.  Ley,  2  Mann. 
ft  Gr.  780;  ante,  tit  '<  Devise,"  p.  170. 

(d)  Hughs  9.  -Harrys,  Cro.  Car.  2*29 ; 
Gale  V,  Noble,  Carth.  482;  Rogers  v, 
Biadly,  2  Vent.  144;  Hill  v.  Bolton, 
Lntw.  1171 ;  Crouther  v.  Oldfeild,  ib.  125 ; 


8.  C.  Salk.  865 ;  S.  C.  2  Ld.  Raym.  1225 ; 
S.  C.  6Mod.  19;  11  Mod.  53. 

(«)  In  many  manors  customary  estates 
pass  by  deed  or  surrender,  but  the  custom 
sometimes  requires  that  the  grantee  should 
be  admitted  in  the  lifetime  of  the  grantor, 
which  was  held  to  be  a  good  custom  in 
Fenn  Sf  Mariott,  Willea,  480 ;  ante,  p.  20 ; 
and  see  Ferryman's  case,  5  Co.  84. 

A  wife  was  equally  excluded  from  dower 
of  a  trust  estate  in  privileged  copyholds  or 
customary  freeholds  as  in  ordinary  copy- 
holds; Godwin  v.  Winsmore,  2  Atk.  526; 
Forder  v.  Wade,  4  Bro.  C.  C.  521 ;  ante, 
p.  60. 

(/)  The  Court  of  B.  R.  held  in  Doe  4' 
Danvers,  7  East,  299,  that  a  right  of  entry 
in  customary  freeholds,  passing  by  ntr- 
render  and  admittance,  but  not  held  at  the 
will  of  the  lord,  was  not  tolled  by  descent. 
By  8  &  4  Will.  4,  c.  27,  s.  89,  no  descent, 
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it  was  a  settled  mle^  that  the  equitable  fee  of  customaiy  freeholds, 
even  when  it  was  acquired  bj  way  of  resulting  trust,  and  although 
the  custom  of  the  manor  was  not  to  recognize  an  alienation  by  will, 
nor  to  permit  any  trusts  to  appear  upon  the  court  rolls,  was  deiris- 
able  {g\ 

It  is  observable,  however,  that  the  case  of  Hussey  v.  CrriUs  (A)  .is 
an  authority  that  a  devise  of  an  equitable  interest  in  customary  free- 
holds, where  there  was  no  custom  to  surrender  the  legal  interest  to 
the  use  of  a  will,  or  where  the  customary  interest  was  not  devisable, 
must  have  been  attested  according  to  the  Statute  of  Frauds :  and  in 
another  case  (t),  the  court  would  appear  to  have  felt  a  distinction, 
as  to  the  relevancy  of  that  statute,  between  n  devise  of  customary 
lands  passing  by  deed  and  admittance,  and  a  devise  of  the  like  lands 
passing  by  surrender  and  admittance.  But  as  it  would  seem  to  be 
a  recognized  principle  that  a  customary  freeholder  has  no  freehold 
interest,  in  the  strict  legal  sense  of  that  word,  even  when  the  estate 
passes  by  deed  of  grant  or  bargain  and  sale  and  admittance,  the 
court  must  be  presumed  to  have  been  influenced  in  the  above  case  of 
Hussey  &  Chills,  (supposing  that  case  to  have  been  rightly  decided,) 
by  the  circumstance  of  the  will  alone  being  operative  in  a  devise  of 
customary  freeholds  passing  by  deed  of  grant  or  bargain  and  sale 
and  admittance,  whereas  the  will  was  to  be  deemed  declaratory  only 
of  the  uses  of  the  surrender,  when  lands  of  that  tenure  passed  by 
surrender  and  admittance,  the  same  as  in  a  devise  of  ordinary  copy- 
holds. 

This  distinction  is  deducible  from  the  words  of  Lord  Hardwicke, 
who,  in  his  judgment  in  that  case,  said,  '^  There  is  no  evidence  that 
there  can  be  in  this  manor  a  aun-ender  of  a  customary  freehold  to  the 
use  of  a  will.  Agreed,  there  never  was  any  such.  The  foundatioD 
of  the  determinations  as  to  copyholds  is  that  the  party  may  dispose 
by  surrender  and  will.  As  there  is  no  method  of  passing  the  l^al 
estate  of  these  customary  freeholds  in  this  way,  there  is  no  reason  to 
hold  them  out  of  the  Statute  of  Frauds :  and  as  the  legal  estate  is 
not,  so  is  not  the  trust." 

In  the  case  of  Willan  v.  Lancaster  {k)  it  appeared  that  the  cus- 
tomary freehold  lands  held  of  the  manor  were  not  devisable,  but  were 
transferred  by  deed  and  admittance,  the  operative  words  of  the  deed 
being  '^bargain,  sell  and  surrender."     The  particular  lands  were 

discontiniiance  or  wtrranty,  will  bar  a  right  n.  («);  post,  p.  420,  d.  {d\ 

of  entry  for  th«  recovery  of  any  landi  see  {h)  Amb.  299;  ante,  p.  177>  ik(t). 

p.  S9.  (t)  Doe  0.  Dan  vers,  7  Eaat,  29a 

ig)  Wilson  V.  Dent,  8  Sim.  886;  and  {k)  8  Ruia.  108.    See  the  reference  to 

aee  Wardell  o.  Wardell,  8   Bro.  C.  €.116.  the  Statute  of  Wills  (1  Vict.  c.  26),  post. 

Vide   also  tit.   *<  Trust  Estates,"  p.  288,  p.  420,  n.  (d>. 
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Tested  in  a  trustee^  in  trust  for  tlie  testator  for  life^  and  after  his  de- 
cease for  such  purposes  as  he  should  appoint  by  deed^  or  by  will  or 
codicil,  to  be  by  him  legally  executed;  and  the  question  was,  whether 
a  codicil  not  executed  according  to  the  Statute  of  Frauds  would  pass 
the  equitable  interest. 

The  case  was  argued  merely  with  reference  to  the  question  whether 
the  equitable  interest  of  a  customary  freehold  would  or  would  not 
pass  by  a  will  not  executed  according  to  the  Statute  of  Frauds :  and 
Lord  Gifford,  M.  H.,  desired  that  the  question  might  be  considered 
with  reference  to  the  construction  to  be  put  upon  the  words  *'  to  be 
by  him  legally  executed^**  by  which  the  testator  might  have  meant 
*^  executed  according  to  the  Statute  of  Frauds."  The  case  was  after- 
wards argued  before  Sir  John  Copley,  M.  B^^  and  the  report  merely 
states  that  his  Honor  was  of  opinicHi  that  the  customary  lands  did 
not  pass  by  the  codiciL 

It  may  be  proper  also  to  premise  that  the  author  has  not  dis- 
coYcred  any  case  in  which  the  question  has  arisen^  whether  there 
might  have  been  a  general  occupant  of  oustomary  freehold  lands :  but 
as  an  occupancy  was  for  supplying  a  freehold  (/>,  and  as  the  freehold 
remains  in  the  lord  in  privileged  as  well  as  in  ordinary  copyholds,  the 
former  would  seem,  with  reference  to  the  law  of  occupancy,  to  stand 
on  the  same  footing  as  the  latter,  and  to  be  subject  to  special,  but 
not  to  genend  occupancy  (m). 

The  author  has  been  equally  unsuccessful  in  his  endeavours  to  dis« 
corer  some  judicial  authority,  or  at  least  some  respectable  dicta,  to 
prove  the  perfect  accordance,  or  to  establish  a  clear  distinction  be- 
tween privileged  and  ordinary  copyholds,  with  regard  to  the  opera- 
tion of  the  writ  of  elegit,  and  from  which  the  latter  were  formerly 
exempt  (n). 

The  neeessriy  of  an  admittance  by  the  lord  of  the  manor,  in  order 
to  per&ct  the  conveyance  of  customary  freeholds,  and  the  absence  of 


(I)  Per  Holt,  C.  J.,  in  Smartlt  v.  P«n- 
hallow,  1  Salk,  18^. 

(a)  Ante,  pp.  41,  42,  71,  72«  And  see 
8.  S  of  1  Vict.  e.  as,  by  whush  the  pro. 
YisionB  of  29  Caf.  %  o.  d,  B.  12,  and  14 
Geo.  2,  &  20,  8.  9,  wefft  made  applicable  to 
cuatoonnyholdB,  held  par  autrw  vie,  when 
there  waa  no  ^lecial  oecopant;  ante,  pp^ 
41,42. 

(a)  Ante,  pp.  30,  70. 

After  the  second  edition  of  this  work 
was  published,  it  was  saggested  that  cus- 
tomary freeholds  were  liable  to  be  extended 
at  the  suit  of  a  judgment  creditor,  under 
the  writ   of  elegit ;    see    Mann.  Ezcheq. 


Prac.  p.  48.  Sed  ^u.  7  unless  where  the 
lands  were  not  within  and  pmreeh  oi,  but 
heldqfiAi9  manor,  the  freehold  then  being 
vested  in  the  tenant;  see  note  (o)  to  Le 
Fleming  v.  Simpson,  1  Mann«  &  Ky.  269 ; 
as  to  the  writ  of  elegit,  see  note  on  sect.  1 1 
of  1  &  2  Vict.  c.  110,  ante,  p.  89,  n«  (6). 

The  reader  is  reminded  that  cnstomary- 
holds  and  copyholds  are  within  the  Statute 
of  Limitations,  8  &  4  Will  4,  c.  27 ;  ante, 
p.  66,  n.  {k);  and  also  that  citstomaryholds 
and  copyholds,  as  well  as  freeholds,  are 
made  assets  for  specialty  debts  by  8  &  4 
Will.  4,  c.  lOi,  ante,  pp.  89,  40,  72,  n.  (e), 
39*,  n.  (r). 
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any  actual  freehold  interest  in  the  tenant,  would  appear  to  have  been 
the  only  grounds  favorable  to  the  opinion,  that  lands  of  customary 
freehold  tenure  passing  bj  deed,  and  not  held  at  the  will  of  the  lord, 
were  not  foAnerlj  affected  by  an  extent : — and  the  exemption  was 
clearly  not  to  be  maintained  on  the  ground  of  any  right  which  the 
tenants  of  such  lands  might  have  to  implead  and  be  impleaded  in  the 
court  of  the  lord  of  the  manor  exclusively ;  for  the  sheriff  upon  an 
elegit  delivers  only  a  legal  and  not  an  actual  possession  (o) ;  and  to 
obtain  an  actual  possession  the  plaintiff  must  proceed  by  ejectment. 
A  frirther  argument  to  be  urged  against  the  latter  ground  of  exemp- 
tion (and  which  may  also  be  urged  against  the  supposition  of  any 
such  privilege  resulting  from  the  freehold  interest  never  having  been 
taken  out  of  the  lord)  is,  that  lands  of  the  tenure  of  ancient  de- 
mesne are  extendible,  although  ancient  demesne  is  a  good  plea 
where  the  freehold  is  in  question  (p) ;  for  a  tenant  by  elegit  has  but 
a  chattel  interest  (q) ;  and  by  this  execution,  neither  the  freehold  nor 
the  possession  is  removed  (r).  It  must  not  be  forgotten,  however, 
that  although  the  actual  possession  is  not  removed  by  the  sheriff^s 
entry  and  delivery  of  possession  under  an  elegit^  yet  that  the  legal 
possession  so  acquired  lays  the  foundation  of  an  ejectment  to  recover 
the  actual  possession ;  and  also  that  tenants  by  elegit  had  the  same 
remedy  by  assise  as  freeholders  were  entitled  to  («). 

The  author  will  now  proceed  to  notice  the  cases  deciding,  as  he 
submits,  that  the  freehold  is  vested  in  the  lord  and  not  in  the  tenant 
in  all  customary  freeholds,  whether  passing  by  surrender,  or  by  deed 
of  grant,  or  bargain  and  sale,  and  admittance  (t). 

In  the  case  of  Stephenson  v.  Hill  (u),  which  was  an  action  on  the 
statute  of  2  Edw.  YI.  c.  13,  for  the  payment  of  tithes  of  com  and 
grain,  and  wherein  the  question  was  whether  the  defendant  could  set 
up  any  prescription,  which  would  by. virtue  of  the  statute  of  31  Hen. 
VIII.  exempt  him  from  payment  of  tithe,  or  (as  Lord  Mansfield  put 


(o)  Saunden,  69,  n.  (8);  2  Cru.  Dig. 
78  ;  Alden's  case,  5  Co.  105. 

(p)  Post,  tit "  Ancient  Demesne." 

(9)  Co.  Lit.  42  a. 

(r)  lb. ;  Coke  o.  Barndey,  I  Brownl. 
284. 

(<)  2  Inst.  896. 

(t)  But  if  by  the  custom  a  feoffment 
should  be  requisite,  as  well  as  a  surrender, 
the  author  apprehends  that  the  freehold 
would  be  considered  to  be  in  the  tenant. 
It  was  said  argo.  in  Stephenson, «.  Hill, 
infra,  that  these  customary  estates  in  the 
north  never  pass  hy  feoffment^  but  by  grant 
and  admittance. 


N.B.  A  custom  that  all  feoflfinentB  of 
frtehold  lands  within  the  manor  must  be 
presented  at  the  Court  Baron,  has  been 
adjudged  to  be  reasonable;  Perryman's 
case,  5  Co.  84.  It  was  objected  in  that 
case  that  "  to  say  that  the  custom  of  the 
manor  should  divest  an  estate  of  freehold 
and  inheritance  vested  by  solemn  livery, 
would  be  against  law.*'  To  which  it  wks 
answered  and  resolved,  that  *'  in  the  case 
at  bar  when  the  feoffment  is  presented  ac- 
cording to  the  custom,  then  it  takes  effect 
by  force  of  the  livery  before.*' 

(»)  8  Burr.  1278. 
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it)  whether  custoixiarj  freeholders  can  in  point  of  law  prescribe  in 
non  dedmando.  Lord  Mansfield  and  Mr.  Justice  Denison  said  it  was 
a  settled  point  that  the  freehold  is  in  the  lord ;  and  Lord  Mansfield 
addedy ''  This  is  rather  stronger  than  the  case  of  copyholds ;  for  copy* 
holders  had  acquired  a  permanent  estate  in  their  lands  before  these 
persons  had  done  so.^ 

The  case  of  Doe  d.  Reay  y.  Huntington  and  others  ^x)  was  this  :— 
the  lord  by  his  deed^  dated  subsequently  to  the  statute  of  duia  emp^ 
toreSf  18  Edw.  I.,  granted  and  confirmed  to  the  tenant  his  customary 
or  tenant  right  estate  {y),  freed  and  discharged  of  all  rents,  customs 
and  services  {excepting  a  rent  of  one  penny  yearly,  and  suit  of  court 
m£h  the  service  incident  thereto,  and  all  royalties,  escheats,  Sfc.)  be- 
longing to  the  seigniory,  so  far  as  might  consist  with  and  not  be 
prejudicial  to  the  immunities  thereby  granted; — and  Lord  Ellen- 
borough,  in  delivering  the  opinion  of  the  Court  of  King's  Bench 
upon  a  case  reserved  at  the  trial,  in  which  the  questions  were,  under 
what  class  of  tenure  the  estate  was  ranged  before  the  above  grant ; 
and  secondly,  the  effect  of  that  deed  as  it  respected  the  tenant's  right 
to  devise  the  estate,  gave  his  fiill  sanction  to  the  above  previous  de- 
cisions, that  in  the  case  of  customary  tenant-right  estates,  although 


<«)  4  East,  271. 

(y)  It  appears  by  the  report  that  the 
tenement  in  question  was  one  of  the  cus- 
tomary or  tenant-right  estates  within  tht 
BMKor,  and  holden  of  the  lord  by  certain 
ancient  customary  rents  and  serTices,  de- 
scendible from  ancestor  to  heir  according 
to  a  customary  mode,  "differing  in  some 
respects  from  the  rule  of  descent  at  com- 
mon law,  and  not  devisable  by  will,  either 
directly  or  by  means  of  a  surrender ;  but 
the  land  appears  not  to  have  been  holden 
at  the  will  of  the  lord. 

In  some  manors  in  the  north  of  England, 
every  tenant  is  admitted  by  the  lord  for  the 
time  being,  and  the  tenant  by  virtue  of  such 
admittance  holds  during  the  joint  lives  of 
himself  and  the  admitting  lord ;  Duke  of 
Somerset  ••  France,  1  Stra.  654 ;  Fortesc. 
41 ;  ante,  p.  218. 

Under  such  an  admission  the  heir  ac- 
quires seisin  by  entry  without  admittance, 
if  the  land  is  customaryhold  of  inheritance, 
but  not  if  the  estate  is  only  for  the  joint 
lives  of  the  tenant  and  the  lord,  with  a 
tenant  right  of  renewal;  Doe  hi  Cliflt,  12 
Adol.  &  £11.  566;  ante,  pp.  24,  218. 

At  the  end  of  the  form  of  the  pleadings 
in  Leigh  «.  Williamson  (in  trespass),  9 

8. 


Wentw.  129  (in  which  the  land  was  stated 
to  be  of  customary  freehold  tenure,  de- 
scendible from  ancestor  to  heir,  and  devisa- 
ble by  custom),  there  is  the  following 
note :  "  The  books  are  very  barren  on  this 
species  of  tenure,  but  it  certainly  arose  in 
the  northern  court  [coast],  near  Scotland, 
for  the  defence  of  the  borders ;  therefore  in 
its  creation  unlikely  even  to  be  descendible, 
much  less  devisable;  but  the  descent  is 
now  generally  established,  and  perhaps  the 
devisability  also  in  this  manor :  and  I  am 
informed  by  a  gentleman  of  the  north,  that 
many  of  these  estates,  to  this  day,  are  not 
devisable,  at  least  not  without  leave  of  the 
lord,  and  seemingly  the  defendant  relies 
upon  this.  If  the  licence  of  the  lord  is 
necessary,  it  should  be  stated  in  the  repli- 
cation. 

"A.  Dawson." 

The  word  "  lands "  in  the  act  to  facili- 
tate the  conveyance  of  real  property,  8  & 
9  Vict.  c.  119,  and  in  the  act  to  facilitate 
the  granting  of  leases,  8  &  9  Vict  c.  124, 
was  to  extend  to  all  freehold  hereditaments, 
and  to  such  customary  land  as  would  pass 
by  deed,  or  deed  and  admittance,  and  not 
by  surrender.  These  acts,  however,  have 
been  but  little  resorted  to. 

££ 
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alienable  by  deed  of  bargain  and  «ale  and  admittance,  the  freehold  is 
in  the  lord,  by  the  following  observations : — '^  These  customary  estates 
known  by  the  denomination  of  ienaut-right  are  peeuliar  to  the  northern 
parts  of  England,  in  which  border-services  against  Scotluid  were 
anciently  performed,  befoie  the  union  of  England  and  Scotlaod  under 
the  same  sovereign :  and  although  these  appear  to  have  many  qualities 
and  incidents  which  do  not  properly  and  ordinarily  belong  to  villen- 
age  tenure,  either  pure  or  privileged  (and  out  of  one  or  other  of  these 
species  of  villenage  all  oc^yhold  is  derived),  and  also  have  sooie, 
which  savour  more  of  military  tenure  by  eseuage  uncertain,  which, 
according  to  Littleton,  sect.  99,  is  kniffki*B  §erviee ;  and  although 
they  seem  to  want  some  of  the  characteristie  qualities  and  circum- 
stances which  are  considered  as  distinguishing  this  species  of  tenure, 
viz.  the  being  holden  at  the  will  of  the  lord,  and  also  the  usual  evi- 
dence of  title  by  copy  of  court  roll,  and  are  alienable  also,  contrary 
to  the  usual  mode  by  which  copyholds  are  aliened^  viz.  by  deed  and 
admittance  thereon  (if  indeed  tibey  eould  be  immemoriaily  aliened  at 
all  by  the  particular  species  of  deed  stated  in  the  case,  viz.  a  bargain 
and  sale,  which  at  common  law  could  only  have  transferred  the  use); 
I  say,  notwithstanding  all  these  anomalous  circumstances,  it  seems 
to  be  now  so  far  settled  in  courts  of  law  that  these  customary  tenant- 
right  estates  are  not  freehold,  but  that  they  in  effect  &11  within  the 
same  consideration  as  copyholds,  that  the  quality  of  their  tenure  in 
this  respect  cannot  properly  any  longer  be  drawn  into  question.** 
His  lordship  further  obs^ved,  that  by  the  deed  of  confirmation,  the 
tenement  had  become  frank  fee,  L  e.  holden  in  free  and  oommon 
socage,  and  devisable  by  the  Statute  of  Wills:  that  the  words 
"  freed,  &c."  amounted  to  a  release  of  the  services,  &c.  not  excepted, 
and  that  the  case  bore  a  strong  analogy  to  the  tenure  of  ancient  de- 
mesne ;  and  to  show  that  the  customary  qualities  were  extinguidied 
by  the  deed,  his  lordship  cited  Griffith  v.  Clarke  {z)y  which  was  the 
case  of  a  release  by  a  fine,  after  the  statute  of  Quia  emptaresy  "  de 
omnibus  servitiit  et  consuetudinibus,  salvis  servitiis  infra  scriptisp  viz* 
pro  un&  mrgata  terra  2.  s.  rent  sect,  curue  et  relevio,*^  and  the  release 
was  de  uno  messuagio  et  und  virgata  terrca;  and  the  court  held  the 
custom  of  ancient  demesne  extinguished  by  the  release,  but  that  the 
rent,  suit  of  court,  and  relief  continued  by  the  saving,  as  the  rem- 
nant of  the  ancient  seigniory.  Lord  Elienborough  also  ruled,  that 
the  immediate  customs  of  the  land  in  question  had  become  extin- 
guished, and  the  land  of  course  devisable,  the  same  as  any  other 
socage  land  under  the  Statute  of  Wills,  luid  consequently  that  the 

{%)  Mo.  148;  and  also  40  Ed.  3,  7,  per       5;   9  Co.  140;    vide  post,   tit  *'Aiicieiit 
Belknap,  C.  J.;   Bro.  Abr.  tit.  ''  Ancient       Demesne.*' 
Demesne,"  pi.  8;  ib.  "Confirmation,"  pi. 


r 


CH.  XVIII.]  OF  CUSTOMARY  FREEHOLDS.  419 

deieodants,  who  were  devLaees,  were  entitled  to  it  under  the  devise 
made  to  them. 

In  the  manor  of  Irthington  in  Cumberland^  and  other  the  manors 
paioel  of  the  barony  of  Gilsland^  the  estates  pass  bj  customary  con- 
yeyance  of  bargain  and  sale^  the  operative  words  being  grant,  bar- 
gain, sell,  alien  and  surrender  all^  &c.  the  customary  property  of,  &c. 
held  of  the  lord  as  parcel  of  the  manor  of  A.,  parcel  of  the  barony  of 
Gilsland,  habendum  to  the  alienee,  his  heirs  and  assigns  for  ever,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  manor ;  with  the 
licence  of  the  lord  indorsed  thereon  by  the  steward  (a) :  and  in  all 
these  manors  the  freehold  of  the  customary  tenements  is  in  the 
lord  {b). 

Another  case  of  peculiar  interest  connected  with  this  subject  is  Doe 
d.  Cook  and  Wife  v.  Danvers  (c).  The  estate  appeared,  by  a  case 
reserved  at  the  trial  of  ejectment  for  the  opinion  of  the  Court  of 
King's  Bench,  to  be  holden  of  the  manor  of  Stebunheath,  otherwise 
Stepney,  in  Middlesex,  by  copy  of  court  roll,  (but  not  ad  voluntatem 
domini,)  and  to  pass  by  surrender  and  admittance,  and  to  have  been 
leased  under  a  previous  licence  from  the  lord ;  and  it  also  appeared 
to  have  been  surrendered  by  the  late  owner  to  the  uses  of  her  will : 
and  the  court  ruled,  that  it  being  so  circumstanced,  whether  held  at 
the  will  of  the  lord  or  not,  the  freehold  was  in  the  lord  and  not  in  the 
tenant ;  and  that  with  respect  to  all  the  questions  arising  in  the  case, 
it  was  to  be  taken  and  considered  as  copyhold. 

The  court  had  entertained  a  doubt  in  the  above  case  how  far  the 
will  could  be  considered  a  will  in  writing  under  the  terms  of  the  sur- 

(a)  See  note  on  lect.  92  of  the  Com-  hit  name  inroUed  and  to  pay  the  customary 

mutation  and  Enfranchisement  Act,  4  &  5  fee  of  one  shilling.    Upon  such  refusal  the 

Vict  G.  8fi,  ante,  p.  94,  n.  (f).  lord  seized  quousque.     But  the  court  of 

(()  Doe  d»  Earl  of  Carlisle  v.  Towns,  B.  R.  held  that  such  an  inrolment  waa  not 
2  Bam.  &  AdoL  585,  ante,  p.  190.  A  an  admittance  within  the  provisions  of  the 
court  IS  held  twice  a  year  for  the  manors  stamp  act  of  b&  Geo.  8,  c.  184,  but  that 
within  the  barony,  at  which  the  tenants  on  an  alienation  the  estate  passed  by  the 
are  called  by  the  roll,  and  proclamations  customary  conveyance,  and  that  on  a  de- 
are  made,  in  case  of  death  or  alienation,  scent  the  heir  became  entitled  as  in  the 
for  the  heirs  or  new  tenants  to  appear;  case  of  freehold  property.  Vide  also 
and  on  appearance  the  names  of  such  te-  Graham  v.  Jackson,  Uil.  T.  1845,  9  Jur. 
nants  are  entered  on  a  roll  by  the  steward,  275. 

who  receives  a  fee  of  one  shilling  from  In  some  manors  in  Cumberland  the  cus- 
each  tenant,  and  a  further  fee  of  five  shil-  ternary  freehold  estates  pass  by  deed  of 
lings  for  the  indorsement  of  a  licence  of  bargain  and  sale  presented  and  inroUed  at 
alienation.  In  the  above  case  of  Doe  ^  the  manor  house,  with  mrrender  and  ad- 
Towns,  proclamation  had  been  made  for  mittance;  see  Doe  d,  Danson  v.  Parke, 
the  defendant  to  be  admitted  to  two  cus-  4  Adol.  &  EIL  81 6,  Vide  the  case  of 
tomary  tenements  as  the  heir  of  J.  T.,  The  Queen  v.  The  Lord  of  the  Manor' 
and  the  steward  tendered  to  the  defendant  of  Ingleton,  ante,  tit.  "  Mandamus,'*  p. 
a  written  admittance  on  a  stamp,  which  he  385,  n.  (d), 
refused  to  accept,  but  was  willing  to  have  (c)  7  East,  299. 
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render,  and  whether,  under  the  7th  and  9th  sections  of  the  Statute 
of  Frauds,  the  will  must  not  be  signed  bj  the  party,  as  thrown  out 
by  Lord  Kenjon  in  Doe  d.  Tempest  y.  Dancer  (1796),  and  accoidincr 
to  what  is  reported  to  have  been  said  by  Lord  Hardwicke  in  Tuffnell 
&  Page^  *^  that  when  such  will  was  in  writing,  and  signed  by  the 
party,  that  was  sufficient."  But  they  now  expressed  themselves  satis- 
fied that  a  will  to  direct  the  uses  of  a  surrender  of  a  copyhold,  or  of 
a  customary  estate  pasting  by  surrender,  was  not  within  the  Statute 
of  Frauds,  and  need  not  be  signed,  unless  such  signature  was  required 
by  the  terms  of  the  surrender  to  the  uses  of  the  will ;  and  added,  that 
although  they  thought  it  would  have  been  the  sounder  construction 
to  have  holden,  that  copyholds  were  comprised  in  the  general  words 
of  the  5th  and  6th  sections  of  the  act,  '^  all  devises  and  bequests  of 
any  lands  or  tenements ;"  yet  it  was  a  settled  point,  that  the  lands 
passed  by  the  surrender  and  will  taken  together,  as  if  the  devisee's 
name  was  inserted  in  the  surrender,  and  that  they  did  not  pass  by 
the  will  {d) ;  that  the  7th  section,  requiring  declarations  or  mentions 
of  trusts  of  land  to  be  in  writing,  signed  by  the  party  enabled  to  de- 
clare the  trust,  or  by  his  will,  and  the  9th  section,  requiring  aU  grants 
and  assignments  of  trusts  to  be  also  in  writing,  signed  by  the  party 
granting  or  assigning,  or  by  such  last  wiU  or  devise,  did  not  extend 
to  surrenders  of  copyhold  or  customary  estates,  but  referred  only  to 
such  will  as  the  statute  recognized,  viz.  a  will  attested  by  three  or 
four  witnesses,— a  will  of  such  lands  not  being  a  creation  or  declara- 
tion,— or  a  grant  or  assignment  of  a  trust  («).  And  as  to  the  ques- 
tion which  had  arisen,  whether  the  will  stated  in  the  case  was  to  be 
considered  a  will  in  writing,  the  court  referring  to  1  And.  34,  3  Leo. 
79,  2  Eeb.  128,  Carey  &  Ashew,  2  Bro.  C.  Ci,  and  a  nqte  to  Wag- 
staff  V.  Wagstaffy  2  P.  W.  259  a  (/),  also  ruled,  that  the  instrument 
in  question,  which  was  the  written  instructions  for  a  will  disposing  of 
the  above  customary  estate  to  the  lessor  of  the  plaintiff,  and  which 
had  been  pronounced  as  the  will  of  the  testator  by  the  Prerogative 
Court,  was  a  will  in  writing  within  the  terms  of  the  surrender ;  and 
judgment  was  therefore  given  for  the  plaintiff  (^). 


{d)  The  reader's  attention  is  called  to 
the  act  of  1  Vict.  c.  26,  •*  For  the  Amend- 
ment  of  the  Law  with  respect  to  Wills," 
by  which  the  several  statutes  of  wills,  in- 
cluding so  much  of  the  Statute  of  Frauds  as 
related  to  devises  of  land,  were  repealed, 
and  all  property  was  made  devisable  by 
will  executed  and  attested  as  required  by 
that  act ;  and  the  power  vfas  expressly  ex- 
tended to  **  all  real  estate  of  the  nature  of 
customary  freehold  or  tenant  right,  or  cus- 
tomary or  copyhold,"  without  a  surrender 
to  wi]]y  and  even  before  adroictance,  and 


to  such  lands  as  could  not  have  heen  de- 
vised prior  to  that  act ;  sect.  3,  ante, 
p.  152,  n.  (e). 

{e)  Ante,  p.  71. 

*(/)  Ante,  p.  152  et  seq. 

{g)  In  Doe  d,  Edmunds  «•  Llewellin, 
2  Cr.  Mee.  &  Ros.  508,  lands  held  by  copy 
of  court  roll  according  to  the  custom  of  the 
manor,  though  not  ai  th»  will  pf  tkt  lordy 
were  held  to  be  within  the  provisions  of 
6b  Geo.  8,  c.  192,  afterwards  repealed  by  1 
Vict.  c.  26. 
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It  18  proper,  however,  to  apprise  the  reader,  that  in  the  case  of 
hingham  y.  Woodgate{k)y  (in  which  the  principal  question  was,  whe- 
ther the  effect  of  a  union  of  the  fee  of  customary  tenements  with  the 
estate  for  life  of  the  lord  was  an  absolute  extinguishment  of  the  cus- 
tomary interest,  or  only  a  suspension  of  it  during  the  life  of  the 
lord  (£),)  the  then  Master  of  the  Rolls  held,  that  as  the  custom  of  the 
manor  required  a  bargain  and  sale,  as  well  as  a  surrender  and  admit- 
tance, to  pass  the  customary  tenements  which  were  the  subject  of  the 
suit,  they  were  plainly  freehold  (or,  in  other  words,  that  the  freehold 
was  in  the  tenant,  and  not  in  the  lord).  And  his  Honor  added, 
'^  The  necessity  of  surrender  and  admittance  is  probably  a  remnant 
of  the  ancient  tenure  of  villenage,  and  does  not  affect  the  freehold 
nature  of  the  interest,  although  it  prevents  the  customary  tenement 
from  being  strictly  of  freehold  tenure—a  distinction  which  is  well 
established."  But  the  author  would  submit,  that,  as  the  form  of  the 
deed  of  conveyance  was  not  calculated  to  pass  a  freehold  interest 
either  at  common  law  or  under  the  Statute  of  Uses,  the  above  case 
is  not  distinguishable  from  that  of  Doe  &  Huntington ;  and  that,  con- 
sistently with  the  opinion  expressed  by  the  court  in  the  last-men- 
tioned case,  and  in  Stephenson  &  Hill  (A),  and  Burrell  &  Dodd  (/), 
the  customary  tenements  in  the  principal  case  *^  fell  within  the  same 
consideration  as  copyholds,"  the  freehold  interest  therefore  being  in 
the  lord,  and  not  in  the  tenant  (m). 

In  concluding  the  observations  on  the  qualities  of  customary  free- 
hold tenure,  it  may  be  noticed,  that  the  Court  of  Common  Pleas,  in 
the  case  of  Burrell  v.  Dodd(n)^  decided  that  customary  or  tenant- 
right  estates,  held  of  the  lord  by  certain  rents  and  services  according 
to  the  custom  of  the  manor,  were  not  within  the  Statutes  of  Partition ; 
and,  consequently,  that  it  was  a  sufficient  objection  to  the  plaintiff's 
obtaining  judgment  under  a  writ  de  partitione  faciendd,  that  the  land, 
upon  the  &ce  of  the  plea,  appeared  not  to  be  freehold  properly  so 

(Jb)  1   Rum.  &  Myl.  82 ;  S.  C.  (called  (/)  Infra, 

also  Hadlestone  v.  Corbett),  1  Taml.  183.  (m)  Vide  also  1  Sho.  2S7;  2  Sir  W.  Bl. 

And  aee  8  Rusa.  112,  argo.  in  Willan  j-  1116;  Brown  v.  Rawlins,  7   East,  409; 

Lancaster.  S.  C.  (Bourne  v.  Rawlins)  8  Smith,  405; 

On  the  hearing  of  an  appeal  from  this  Millbank  Sf  Dallayal,   19  Eliz.,  cited  in 

decision.  Lord   Brougham,  C,  observed.  Brown  5f  Rawlins,  7  East,  429,  480;  10 

that  if  he  were  called  upon  to  determine  East,  276,  argo.  in  Curtis  v.  Daniel ;  Thom* 

the  point  at  once,  he  should  feel  obliged  son  e.  Hardinge,  9  Jur.  927. 

to  come  to  a  different  conclusion  from  that  The  case  of  Passingham  v,  Pitty,  2  Jur. 

of  the  Master  of  the  Rolls ;  but  that  he  (N.  8.)  887,  is  one  where  the  freehold  in- 

would  give  the  vendor  the  option  of  a  case  terest  was  held  to  be  in  the  tenant.    The 

at  law.    The  offer  was  accepted,  but  the  criterion  of  a  customary  estate  has  been 

matter  was  afterwards  compromised.    See  said  to  be,  that  all  alienations  of  it  must  be 

1  Russ.  &  Myl.  750.  transacted,  in  part  at  least,  in  the  lord's 

(t)  Vide  this  case,  ante,  pp.  82,  398.  courL 

(k)  Ubi  sup.  (n)  8  Bos.  &  Pul.  378. 
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called.  And  the  courts  in  giving  judgment,  observedy  that  in  acme 
points  the  law  regarded  such  tenants  no  more  than  as  mere  tenants 
at  will,  *^  for  the  freehold  at  the  common  law  resteth  not  in  them  but 
in  their  lords,  unless  it  be  in  copyholds  of  &ank  tenure,  which  are 
most  usual  in  ancient  demesne."  This  case  may  therefore  be  added 
to  the  several  other  authorities  fixing  the  fireehold  interest  in  the  lord 
in  customary  freehold  lands,  whether  passing  by  surrender,  or  by  deed 
of  grant  or  bargain  and  8ale(o). 


(o)  See  the  note  to  Carey  o.  Askew, 
Eden's  ed.  of  Brown's  C.  C.  2nd  vol.  p.  59. 
JMr.  Eden  there  mentions  that  this  doc- 
trine (as  he  was  informed)  had  been  dis- 
cussed as  applying  to  certain  customary 
estates  within  the  manors  of  the  Bishop  of 
Durham,  but  that  the  question  had  not 
called  for  judicial  determination.  And  see 
Anther  as  to  the  customary  freeholds,  ante, 
pp.  128»  365,  S81.  The  freehold  of  customary 


tenaments,  though  not  held  at  the  will  of  the 
lord,  and  transferable  by  lease  and  release 
and  admittancy,  remains  in  the  lord; 
Thompson  «•  Hardinge>  1  Man.  Gr.  &  Sc 
(C.  P.)  940. 

lftii«raZ<.— As  customary  freeholds,  pass- 
ing by  surrender  and  admittance,  are  copy- 
holds by  tenure,  and  the  freehold  is  in  die 
lord,  he  is  entitled  to  the  minerals ;  Duke 
of  Portland  v.  Hill,  12  Jur.  (N.  S.)  8S6. 


CH.  XIX.] 
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CHAPTER    XIX. 
Of  Ancient  Deme$ne. 

It  may  be  proper  to  premise  that  the  Court  of  Ancient  Demesne  is  a 
Court  BaroDy  and  not  a  Court  of  Record  (a) ;  a  writ  of  error,  there- 
lore,  does  not  lie  in  it,  but  the  relief  is  bj  writ  of  false  judgment  (ft). 

The  tenure  of  Ancient  Demesne  is  confined  to  such  lands  as  were 
held  in  socage  of  manors  belonging  to  the  crown  in  the  reign  of 
Edward  the  Confessor  (c),  and  in  the  reign  of  William  the  Con- 
queror (<f),  and  sometimes  therefore  designated  "  socage  in  ancient 
tenure :"  and  whenever  a  question  arises  as  to  the  particular  lands 
being  ancient  demesne,  it  is  to  be  decided  bj  the  production  of 
Domesday-Book  (e) ;  wherein  the  lands  which  were  in  the  possession 
of  King  Edward  are  called  terra  Regis  Edwardi,  and  those  which 
were  in  the  possession  of  William  the  Conqueror  are  called  terras 
Regis, 

Domesday-Book,  which  was  many  years  ago  reprinted  by  Govern- 
ment under  an  address  of  the  House  of  Lords  (/),  records  of  survey 
made  by  command  of  William  the  Conqueror  of  all  the  manors 
throughout  England,  except  those  in  the  northern  counties,  viz. 
Northumberland,  Cumberland,  Westmoreland  and  Durham  (^),  and 
part  of  Lancashire. 


{a)  Kiteh.  187,  cites  9  Ed.  4,  43,  8 
Hen.  4,  26;  ib.  190;  4  Inst.  269;  Corny. 
94,  and  I  Salk.  840,  in  Hunt  v.  Bourne 
(or  Bum).  And  the  suitors  are  the  judges 
of  the  court;  Kitch.  190  (cites  34  Hen.  6, 
38;  12  Hen.  4,  17;  3  Hen.  4,  16;  6  Hen. 
4,2;)  4  Inst  269;  Jentleman's  case,  6  Co. 
lib;  F.  N.  B.  11  G.  n.(b). 

(h)  F.  N.  B.  12;  Kitch.  187, 190;  Jen- 
tleman*B  case,  sup. 

(c)  F.  N.  B.  14  D. ;  Ritch.  192. 

{d)  2  Inst.  542;  4  Inst.  269 ;  Lex  Man. 
26,  27 ;  Hunt  «.  Bum,  1  Salk.  57 ;  S.  C. 
Holt,  60;  F.  N.  6. 14D. 

(e)  9  Co.  31  a;  Kitch.  192,  cites  49 
Ed.  3, 22  ;  and  also  a  trial,  7  Hen.  6,  34 ; 
in  which  it  was  certified  by  Domesday- 
Book,  that  London  was  not  ancient  de- 
mesne. (N.B.  The  Appendix  to  the  Second 
General  Report  from  the  Commissioners  on 
Public  Records,  reprinted  in  1819,  p.  467, 
cites  for  this  37  Hen.  6,  27 ;  vide  2  Leo. 


191.)  Saunders  v.  Welch,  cited  1  Salk.  57; 
Gilb.  £▼.  69 ;  Lex  Man.  28  ;  Doe  d.  Rust 
9,  Roe,  2  Burr.  1048.  But  whether  parcel 
or  not  of  a  manor  which  is  ancient  demesne, 
is  to  be  tried  per  pais ;  Kitch.  192,  193, 
cites  12  Ass.  18;  22  Ass.  45;  Hunt  o. 
Bum,  sup.;  Hopkins  v.  Face,  1  Sho.  271, 
ca.  168;  S.  C.  Comb.  183;  9  Co.  31  a; 
Br.  Trials,  pi.  120. 

(/)  And  it  is  said  to  be  executed  with 
the  most  scrupulous  fidelity  and  correct- 
ness: see  First  Report  of  the  House  of 
Commons  on  Public  Records,  Appendix  A, 
1  a  ;  1  Phill.  on  Ev.  321. 

(^)  A  valuable  supplement  to  Domes- 
day-Book was  a  few  years  ago  reprinted, 
entitled  the  Boldon-Book,  or  survey  of 
the  Palatinate  of  Durham.  In  the  Ap- 
pendix to  the  Second  General  Report  from 
the  Commissioners  on  Public  Records, 
(p.  475),  it  is  stated  that  Hugh  Pudsey, 
called  also  De  Puteaco,  De  Pusar,  and 
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This  survey  is  supposed  by  some  ancient  writers  to  have  been  un- 
dertaken about  the  year  1081,  and  to  have  been  finished  in  1086  (A)  ; 
but  the  exact  time  of  its  commencement  is  differently  stated  by  his- 
torians, some  affirming  that  it  was  begun  in  1085,  and  finished  in 
about  a  year  (i). 

Domesday-Book  has  been  sometimes  called  Liber  de  Wintonia,  or 
Rotulus  WintonuB,  which  is  considered  to  be  evidence  of  the  first 
place  of  its  deposit.  It  appears  to  have  been  removed  to  Westminster 
soon  after  its  completion,  and  kept  under  seal  in  the  Exchequer,  till, 
in  1696,  it  was  deposited  in  the  chapter' house. 

Ancient  writers  are  not  agreed  as  to  the  derivation  of  the  word 
"  Domesday.*^  It  has  been  affirmed  (i),  and  with  apparent  probability, 
to  be  a  corruption  of  Dome-boCy  which  was  the  appellation  given  to 
Alfred's  register  or  code  of  Saxon  laws ;  but  the  word  **  Domesday/* 
was  frequently  used,  even  so  long  back  as  the  eleventh  century,  to 
denote  a  survey  (Z). 

As  there  can  be  no  appeal  fix)m  Domesday-Book,  and  no  averment 
made  against  it  (m),  so  it  has  not  inappositely  been  called  liber  judi- 
ciarius  (n) ;  and  we  have  a  further  clue  to  the  signification  of  the  word 
**  Domesday"  in  Sir  Edward  Coke's  4th  Inst,  (o),  who,  in  adverting 
to  its  uncontrollable  truth  and  verity,  says,  ^^  And  therefore  in  that 
respect  like  the  doome  and  judgement  at  DoomesdayJ* 


De  Pusaz,  nephew  to  Stephen*  king  of 
England,  caused  this  survey  to  be  made 
in  1183;  and  that  it  probably  had  its 
name  from  Boldon,  a  village  and  parish 
near  Sunderland,  in  the  same  diocese, 
where  either  it  was  compiled,  or  accord- 
ing to  the  census  of  whose  inhabitants 
the  other  manors,  &c.  in  that  bishopric 
were  regulated.  This  useful  work  adds, 
**  Of  the  motives  or  reasons  which  led  to 
this  compilation,  we  have  no  record ;  but 
Bishop  Pudsey  affected  the  state  of  a 
sovereign  in  his  own  palatinate ;  in  which 
there  yrere  many  royal  rights,  which  had 
been  enjoyed  by  its  prelates  long  before 
the  Conquest,  and  were  continued  long 
after ;  several  of  which  remain  even  to  the 
present  day.  And  perhaps  it  was  in  con- 
sequence of  these  exclusive  rights,  that 
when  the  general  census,  known  by  the 
name  of  Domesday-Book,  was  made,  the 
bishoprick  of  Durham  was  passed  by,  as 
it  was  found  to  contain  no  rights  which 
could  be  claimed  by  the  monarch,  without 
trenching  on  those  which  had  been  pos- 
sessed by  its  bishops  through  a  long  series 
of  years." 


This  record,  it  seems,  is  frequently  ap- 
pealed to,  and  has  been  admitted  as  evi- 
dence in  trials  at  law,  on  questions  affecting 
the  seignioral  rights  of  the  see  of  Durham. 

One  copy  of  the  Boldon-Book  is  in  the 
bishop's  auditors'  office,  Durham ;  another 
in  the  library  of  the  Dean  and  Chapter 
in  the  same  city;  and  a  third  among  the 
manuscripts  of  Archbishop  Laud  at  Oxford. 

(A)  See  Lex  Man.  27 ;  4  Inst  269. 

(t)  Baron  Maseres,  in  the  notes  to  bit 
"  Excerpta  ex  Orderioo  Vitali,'*  p.  2^9,  re- 
presents the  survey  to  have  begun  as  early 
as  1071.  See  App.  to  Second  Gen.  Rep. 
frt>m  Comm.  on  Pub.  Rec.  p.  882  et  seq. 

(A)  See  Bishop  Kennett's  Parochial 
Antiq. 

(0  See  App.  to  Second  Gen.  Rep.  from 
Comm.  on  Pub.  Rec.  881,  388,  38^ 

(m)  4  Inst.  269. 

(n)  Spelm.  Gloss,  v.  Domesday ;  and  see 
4  Inst.  269. 

(o)  P.  269.  So  Redborne,  Angl.  Sacr. 
torn.  i.  p.  257i  "  Focattu  Dom^tdajf;  et 
vocatur  tic,  quia  nulH  parcU  tieul  nee  wiagmtu 
dietjudiciV 
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Domesday-Book  was  frequently  appealed  to  in  ancient  times^  as 
-will  be  seen  by  consulting  several  of  the  authorities  already  referred 
to  IP). 

In  the  case  of  Oriffin  v.  Palmer  (9),  the  issue  was«  whether  the 
manor  of  Bowden,  in  Northamptonshire,  were  ancient  demesne  or 
not ;  and  the  Coturt  of  Common  Pleas  awarded  that  the  plaintiff 
**  habeat  recordum  libri  de  Domesday  hie  in  Oct.  Mich.,  ^<^r/'  c^d  on 
production  of  the  book  at  the  trial,  it  appeared  that  the  manor  of 
Sowden,  in  Leicestershire,  was  ancient  demesne ;  but  that  Bowden, 
in  Northamptonshire,  was  not. 

The  like  issue  was  taken  in  ejectment  for  lands  in  Longhope,  in 
Gloucestershire,  and  at  the  trial  Domesday-Book  was  brought  into 
court  by  an  officer  of  the  Exchequer,  by  which  it  appeared  that  Hope 
was  ancient  demesne,  but  that  there  was  no  mention  of  Longhope, 
upon  which  the  counsel  for  the  defendant  offered  to  prove  that  Hope 
and  Longhope  were  one  and  the  same  place ;  but  the  court  would  not 
admit  such  proof,  and  held  that  the  defendant  should  have  pleaded 
that  it  was  known  as  well  by  the  one  name  as  the  other  (r). 

And  unless  the  manor  or  land  is  mentioned  under  the  title  terrte 
Regis  or  terrcB  Regis  Edwardi  («)  in  Domesday-Book,  it  will  not  be 
deemed  ancient  demesne,  although  the  book  itself  should  furnish  evi- 
dence of  a  grant  thereof  from  the  crown  (0* 

There  are  three  sorts  of  tenants  in  Ancient  Demesne ;  one  who 
hold  their  lands  freely  by  the  grant  of  the  king ;  a  second  who  hold 
of  a  manor  which  is  ancient  demesne,  hut  not  at  the  will  of  the  lord^ 
and  whose  estates  pass  by  surrender,  or  deed  of  grant  or  bargain  and 
sale,  and  admittance,  and  who  are  denominated  customary  free- 
holders; and  a  third  who  hold  of  a  manor,  which  is  ancient  demesne, 
by  copy  of  court  roll,  at  the  will  of  the  lord,  and  who  are  denominated 
copyholders  of  base  tenure. 

Of  the  Privileges  incident  to  this  Tenure.    1 

It  should  seem  that  by  the  terms  of  the  original  grants  of  land  of 
the  tenure  of  ancient  demesne,  the  grantees  bound  themselves  to  cul- 
tivate the  king's  demesnes  for  the  sustenance  of  his  household  (u), 
and  to  supply  provisions  for  the  king's  garrisons,  and  for  the  soldiers 

(p)  Ante,  p.  428,  n.  (c).  210  (A.)  ;  I  New  Abr.  UO  (A.  marg.). 

iq)  1  Brownl.  48 ;  S.  C.  Hob.  188,  Ca.  («)  Ante,  p.  428. 

220;  Lex  Man.  80.  (0  Kitch.  192, 198;  Saunders  9,  Welch, 

(r)  Holdy  v.  Hodges,  1  Sid.  147 ;  S.  C.  sup. 

Holdage  «.  Hodges,  1  Leiu  106.    And  see  («)  See  1  Leo.  232,  in  Ward  4  Knight's 

limilar  issues  as  to  the  manor  of  Sudbury  case ;  2  Inst  221,  842;  4  Inst.  269 ;  Lex 

in  Suffolk,  Dy.  280  b;  9  Co.  81  a  ;  and  the  Man.  29,  81 ;  2  Sho.  16,  in  the  King  v. 

maoor  of  Otterbury,  Saunders  0.  Welch,  Bettworth  ;  Hob.  48,  in  Cox  v.  Barcaly. 
cited  1  Salk«  87.    Vi<le  also  1  Nels.  Abr. 
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in  Other  pUces,  in  time  of  war  or  rebellion  (x) ;  fi>r  which  aerrioes 
oertaun  pririleges  were  secured  to  them  r^arding  both  their  persons 
and  estates,  tor  they  appear  to  be  excused  (but  in  respect  only  of 
their  lands  held  in  ancient  demesne)  from  serring  on  jnries  or  inquests 
out  cf  thor  nuuKX*  or  Beigoiary  {y) ;  and  from  taxes  and  tallages 
granted  br  parEament,  if  not  q^eciallj  chaifped  (z) ;  and  from  paj- 
ment  of  pontAge  and  toll  of  passage  (a) :  and  this  latter  piivilege 
extends  as  well  to  tenants  who  hold  of  a  subject  as  of  the  king,  and 
to  tenacis  tor  liie  or  Tears,  or  even  at  will  (&).  But  the  exemption 
fnxn  toll  IS  odIv  in  lespect  of  such  things  as  arise  or  grow  on  the 
licd«  or  as  aze  boogfat  ibr  manuring  it,  or  for  the  neoessaiy  use  of 
the  teisint  and  his  fiunihr,  and  does  not  extend  to  general  merchan- 
dire  c  ,  tbo(^:fa  tins  was  formerly  doubted  (J). 

.  W!>ether  merrhandize  or  not  is  to  be  shown  on  the  other  side,  so 
that  the  tenant  maj  allege  an  exemption  generallj  («)•  He  need  not 
pivt^nrribe  ibr  the  pririlege,  as  it  is  incident  to  his  estate,  and  it  is 
5tifScient  to  sit  that  he  is  iemami  and  iuhaUtani  within  the  man(»'  of 
A.«  which  B  ancittit  demesne  (/ ):  and  though  safer  to  all^;e  notice 


J   r,  w  B.  14  r.;  4 


See  aH  the  aodioridet  refened  to  in 


Ht  : 
-Tf 


r::«»  iW  lUjf.  Ml  I$1.    Ami 
r.T«aftvc»e  £vei  fl«n^2f 


\- 


*^  Bat  tibe  «s:Wr  a 


of  kick 
1  Sh^7Si 


eU 


«ctsc< 


i» 


j^kKa  W  tW4^  v^vv  el* 

1  Atti.  :i,  ;kc.:  4   Ian.  r*;  Hob.  4S: 

CiML  P^.  ABcdevt  DknMMK  ^KO:  »*^ 

TW  <o«»;t  race  imioMii  W  U  &  IS 
Vkt.  c  $1.  »  wt  a  tax  or  tatl^s^ 
wltvb  nmJLStt  »  uhrwac  Attjag  an 
«oiipi«4.  R<<.  K.  l=3MteCBKS  of  Ajicsfari, 
<Jttr.  ^WS^^S^r- 
^o'  Sr^  AwKw  IVw.  pL  4S,  49  :  iV 
PnvtW^«  f^l.  ^:  F.  K«  B.  14^  ?JS:  1 
imtL.  M2;  4  ia^L  :W9;  KmcIl  1»4:  Uo^ 
4S^  m  Cm  «k  BarwslT.  Akmm 
tYu«nts  «y«  als#  «awo»ft  Srooa  roa 
u>  the  e^p<«M»  of  t3i*;^:s  »  pkarUaaKDK. 


Tcnaota  ia  aBcicot  demesne^  holdimg  iy 
rf"  ernai  roll,  were  excladed  by  31 
Geo.  2,  c.  14,  firooi  the  privilege  of  Todiif 
at  Hfrtioea;  Tide  Heyw.  C.  75,  &c ;  Male, 
2^  ed^  ISS,  286.  But  aee  nfennce  to 
2  Will.  4,  e.  4»,  ante,  p.  410,  n.  (s). 

ih)  F.  N.  B.  228,  D.:  Savery  a.  Smith, 
2  Lotv.  1146;  2  Lcol  191 ;  2  Via.  Abr. 
481  (C);  I  Roll.  Abr.  322  (C>;  and  to 
ihe  loni  Buoneif,  F.  N.  B.228,  B.;  Savory 
a.  Sauth,  aop.;  Br.  Auncien  DeaMane, 
pL43.  (If  bebetenantalao,!  RoU.  Abr. 
322.  D.,  dtcs  9  H.  6,  25  b.)  See  the  fona 
of  the  writ  of  excnption  frooi  toll,  F.  N.  B. 


ic)  Ward  a.  Knight,  Cro.  Elii.  227; 
S.  C.  1  Leo.  232,  233 ;  2  Inat.  221 ;  1 
Bofl.  Abr.  321  (B.) ;  2  Leo.  191. 

(d)  F.  N.  Bw  228^  A.  ft  E.s  1  RolL  Abr. 
321(B.)pL2,3. 

ie)   Lntw.    114€»    1147,   in   Saverf  r. 


(/)  IK    In  the  caae  of  te  Town  of 
r,  2  Leo.  191,  Shnte,  JaaL,  waa  of 


CH.  xrx.] 


OF  ANCIENT  DEMESNE. 


427 


that  he  was  tenant  in  ancient  demesne^  it  does  not  seem  to  be  neces- 
sary (^> 

When,  Ancunt  Demesne  is  a  good  Plea  ;  and  of  the  general  Rules  of 

Pleading  as  to  Lands  of  that  Tenure. 

In  all  cases  where  a  recovery  against  the  tenant  in  ancient  demesne 
could  have  made  his  land  firank-fee^  there  ancient  demesne  was  a  good 
plea  (t) ;  it  might  therefore  have  been  pleaded  in  bar  in  assize  or  re- 
disseisin  (k),  and  all  real  actions  (/)• 

Ancient  demesne  is  also  a  good  plea  wherever  the  interest  of  the 
land  is  bound,  or  the  realty  by  intendment  may  come  in  by  debate, 
as  in  an  ejectment  (m) ;  but  if  not  so  pleaded,  it  will  be  too  late  after 
judgment  to  take  advantage  of  the  change  of  tenure  (n) ;  and,  indeed, 
it  should  seem  that  in  ejectment  it  must  be  pleaded  within  the  first 
four  days  of  the  term  (o),  and  that  the  plea  must  be  with  leave  of  the 
court  {p),on  an  affidavit  stating  that  the  lands  are  holden  of  a  manor 
which  is  ancient  demesne,  that  there  is  a  court  of  ancient  demesne 
r^rnlarly  holden,  and  that  the  lessor  of  the  plaintiff  has  a  freehold 
interest  (7).     But  the  plea  may  be  filed  de  bene  esse  where  the  four 


(g)  Savery  v.  Smith,  sup.  By  3  &  4 
WilL  4,  c  27>  I.  36,  all  actions,  real  or 
mixed,  and  all  plaints,  except  as  mentioned 
io  the  section,  were  abolished.  See  ante, 
p.  344,  n»  (e). 

(i)  8  H.  6,  34;  1  Roll.  Abr.  822,  (E.) 
pi.  1.  See  generally  as  to  this  plea.  Com. 
Dig.  Anc.  Dem.  (F.  5.) 

{k)  7  H.  6,  85  b;  1  Roll.  Abr.  322,  pi. 
7;  Cokei^  Bamsley,  1  BrownL  234.  So 
in  assize  of  rent  out  of  land  in  ancient  de- 
mesne, Dy.  8,  pL  14;  but  see  Br«  Aunc. 
Dem.  pi.  3 ;  ib.  Priviledge,  pi.  7  ;  vide  post, 
pp.  428,  429,  as  to  assize  by  tenant  by 
elegit,  and  ttai.  merchant, 

(I)  8  H.  6,  1 ;  1  Roll.  Abr.  322  (E.) 
pi.  2;  4  InsL  21fi.  It  might  have  been 
pleaded  after  a  release  of  a  default,  upon  the 
return  of  the  grand  cape ;  8  H.  6, 1 ;  1  Roll. 
Abr.  324  (H.)  pi.  1.  In  formedom  tenant 
not  allowed  to  plead  ancient  demesne  after 
the  view;  Fitz.  Abr.  Anne.  Dem.  pi.  12, 
cites  Hill.  50  E.  3,  10.  Con/ra  in  pra- 
ripe  fuod  reddat  s  Br.  Aunc.  Dem.  pL  10, 
eites  50  E.  3,  9.  The  prayee  in  aid  should 
Qot  plead  ancient  demesne,  because  the 
tenant  bad  affirmed  the  jurisdiction  before 
by  the  aid  prayer ;  Br.  Aunc.  Dem.  pi.  15. 

(a»)  Smith  v.  Arden,  Cro.  Eliz.  826; 
S.  C.  2  And.  178;  S.  C.  (called  Alden's 
case),  5  Co.  105 ;  S.  P.  Hob.  47,  in  Cox 


V.  Bamsly,  1  Bulst.  108;  2  Roll.  Rep. 
181;  Comb.  40;  4  Inst.  270. 

(»)  Neither  in  such  a  case  could  the 
suitors  of  the  manor  court  refuse  to  exe- 
cute a  writ  de  procedendo  ad  executionem 
jttdieii;  Gybon  v.  Bowyer,  Mo.  451. 

(o)  Smith  0.  Roe,  Barnes,  331;  Sir 
G.  Cooke's  Rep.  Pract  C.  B.  103 ;  Prac. 
Reg.  C.  P.  2 }  Holdfast  v.  Carlton,  Sir 
G.  Cooke,  43 ;  Pease  «.  Badtitle,  Barnes, 
336;  Bingham  e.  Barker,  cited  Barnes, 
187;  Doe  4-  Thomas,  Barnes,  185; 
Deighton  d.  Roberts  &  Wife  e.  Forster, 
2  Barnes,  156;  Denn  d,  Wroot  v,  Fenn, 
8  T.  R.  474.  But  see  as  to  the  country  cause. 
Doe  4  Robinson,  2  Sir.  1120.  The  plea 
of  ancient  demesne  has  been  allowed  after 
imparlance,  Marshall  0.  Allen,  Latch.  83 ; 
S.  C.  Palm.  406;  S.  C.  Cro.  Car.  9;  S. 
C.  cited  WilleR,  239 ;  Dy.  210  b,  pi.  27; 
ib.  873  b,  pi.  13  n ;  Com.  Dig.  Abatement 
(d  1);  yet  see  contra  in  replevin,  Vincent 
«.  Wallis,  Sty.  197.  Vide  also  Hetl.  177; 
Clarke  t>.  Hampton,  4  Jac,  cited  in  Mar- 
shall Si  Allen,  sup. ;  ante,  p.  366. 

(p)  Barnard.  Rep.  B.  R.  7,  852,  365 ; 
Andr.  368;  1  Sir  W.  Bl.  197;  Tidd's 
Pr.  680,  8th  edit. 

(q)  Smith  V.  Roe,  sup. ;  Doe  d.  Rust  v. 
Roe,  2  Burr.  1046;  Hatch  v.  Cannon,  3 
Wils.  51 ;  Tidd's  Pr.  680, 8th  ed.     But  for- 
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days  would  expire  before  cause  could    be  shown,  and   the  plea 
pleaded  (r). 

An  aflSdavit  to  verify  the  fi^^t  of  the  land  being  ancient  demesne 
would  seem  to  be  necessary  in  all  cases  where  the  plea  is  to  the  juris- 
diction of  the  court,  and  therefore  it  would  seem  to  have  been  neces- 
sary in  a  plea  of  ancient  demesne  in  formedon  (s) ;  yet  it  was  formerly 
held  that  foreign  pleas  only,  and  not  pleas  to  the  jurisdiction,  were  to 
be  sworn  to  (t).  It  should  certainly  seem  that  the  plea  of  ancient 
demesne  is  good  without  a  defence  (u). 

Ancient  demesne  is  likewise  a  good  plea  in  replevin  (x) ;  in  a  writ 
of  mesne  or  of  ward  (y) ;  in  account  against  guardian  in  socage,  or 
bailiff  of  a  manor  (r);  in  a  writ  of  admeasurement  of  pasture  (a); 
and  in  partition  (6),  the  land  being  collaterally,  though  not  directly, 
in  question.  It  has  been  said  to  be  a  good  plea  also  in  assize  by 
tenant  by  elegit^  the  statute  giving  an  assize  to  such  tenants  not  ex- 
tending to  ancient  demesne  lands  (c) ;  but  the  case  of  Smith  v.  Arden{d) 
fully  decided  that  ancient  demesne  lands  might  be  extended  on  an 
elf'gity  under  the  statute  of  13  Edw.  I.,  neither  the  freehold  nor  the 
possession  being  removed  by  such  execution. 


merly  the  affidavit  was  not  thought  neces- 
sary in  ejectment ;  Goodright  v.  ShuffiU,  2 
Ld.  Raym.  1418,  cites  Earl  Coningsby's 
case.  An  affidavit  that  the  lands  are  re- 
puted to  be  ancient  demesne  would  seem  to 
be  sufficient,  there  being  a  probable  cause 
shown  to  plead  it;  Doe  d,  Henant  v. 
Thomas  4  others,  Barnes,  185. 

(r)  Doe  d.  Morton  9.  Roe,  10  East, 
523. 

(«)  Hatch  V.  Cannon,  ubi  sup.;  and 
see  1  P.  W.  476,  anon. 

(0  Cholmondeley  o.  Broom,  Garth.  402  ; 
S.  C.  8  Salk.  173 ;  S.  C.  5  Mod.  385 ; 
12  Mod.  123 J  Vin.  Abr.  Foreign  Plea; 
1  Saund.  98,  n.  1  ;  1  Chitty  on  Pleading, 
429.  And  see  Goodtitle  o.  Rogers,  Bar- 
nard. Rep.  B.  R.  7;    2  Vin.  Abr.  603, 

pi.  27. 

(«)  North  0.  Hoyle,  8  Lev.  182;  Smith 
V.  Frampton,  ib.  405 ;  Farrers  v.  Miller, 
1  Sho.  886.  But  see  S.  C.  Ferrer  tr.  Mil- 
ler, 1  Salk.  217 ;  Carth.  221,  where  Holt, 
C.  J.,  said,  that  the  plaintiff  might  have 
refused  the  plea  for  want  of  a  defence. 

In  pritcipe  quod  reddat  ancient  de- 
mesne a  good  plea,  without  traversing 
that  it  was  frank-fee;  Br.  Traverse,  per 
&c.,  pi.  185. 

(*)  tH.  6,  19;  7  H.  6,  35  b;  21  E. 
3,  10,  51  ;  29  E.  3,  9 ;    30  E.  3,  12  b; 

H.  7,  17;   21  E.  4,  8  a;  10  H.  7,  14; 


2  Vin.  Abr.  482,  pi.  5  ;  Br.  Aunc  Dem. 
pi.  4,  cites  40  E.  8,  4  s  4  Inst.  270 ;  Al- 
den's  case,  5  Co.  105  a;  Cox  v.  Bamily, 
Hob.  47;  Owen's  case,  Ow.  24;  Godb. 
64,  ca.  76;  Scroggs,  128;  F.  N.  E  11 
L.  n.  (a).  And  even  after  a  deliversiice 
made  in  replevin,  80  E.  8,  12  b;  1  Roll 
Abr.  324  (H.),  pi.  2. 

(y)  But  see  reference  to  8  ^  4  Will.  4, 
c.  27,  by  which  the  writ  of  right  of  waid 
was  abolished,  ante,  p.  844,  n.  (e). 

(z)  4  Inst.  270;  Alden's  case,  sup.; 
Hob.  47. 

(a)  8  H.  6,  84;  Br.  Aunc.  Dem.  pi. 
20,  87;  1  RolL  Ahr.  322,  pi.  9. 

(6)  Grace  o.  Grace,  Tr.  12  Jac.  1  Roll- 
Abr.  822.  pi.  10 ;  Pont  *.  Pont,  Sir  T.  R. 
249.  But  see  reference  to  3  ft  4  Will  4^ 
c.  27,  by  which  the  writ  of  partin'oo  vis 
abolished,  ante,  p.  844,  n.  (e). 

(c)  Br.  Aunc  Dem.  pi.  33 ;  ib.,  Pirie- 
ment  &  Statutes,  pi.  81,  cites  22  An.  4^- 
And  see  2  Vin.  Abr.  Anc.  Dem.  (E.),  pL 
15,  marg. 

(d)  Vide  the  reference  to  sect  U  of  1 
&  2  Vict.  c.  101,  ante,  p.  89,  n.  (*);  Cro. 
Eliz.  826 ;  5  Co.  105 ;  2  And.  178.  And 
see  Cox  (or  Coke)  v.  Bamsly,  Hob.  47 : 
S.  C.  1  Brownl.  234;  Martin  v.  Wilki^  Vo. 
211;  Hut.  117;  ante,  p.  416,  tit  **Cq^ 
ternary  Freeholds.*' 
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When  ancient  demesne  is  pleaded,  it  is  essential  to  allege  that  the 
lands  are  held  of  9ome  manor  which  is  ancient  demesne,  and  not  that 
thej  are  parcel  of  such  manor,  for  that  would  imply  that  they  were 
part  of  the  demesnes,  and  pleadable  only  at  common  law(e).  And 
when  lands  are  pleaded  in  a  real  action  as  being  frank-fee,  though 
held  of  a  manor  which  is  ancient  demesne,  it  should  seem  that  it  is 
not  sufficient  for  the  demandant  to  say  that  the  lands  are  frank-fee, 
bat  that  he  must  plead  specially  how  they  became  so  (/). 

But  ancient  demesne  was  not  a  good  plea  in  an  assize  by  tenant 
by  Statute  Merchant,  &c,  as  a  chattel  interest  only  was  demanded, 
and  not  the  freehold  (g).  Nor  can  it  be  pleaded  in  waste  upon  the 
Statute  of  Gloucester  (A),  for  the  sheriff  cannot  be  commanded  by  the 
court  of  ancient  demesne  to  inquire  of  the  waste  (t)* 

Nor  can  it  be  pleaded  in  trespass  (A) ;  nor  in  debt  in  the  superior 
courts  for  damages  recovered  in  the  court  of  ancient  demesne  (/); 
nor  in  detinue  of  charters  (m) ;  nor  in  a  warraMia  char  its  (n) ;  nor  in 
a  quare  impedit,  for  the  court  cannot  write  to  the  bishop  {o) ;  nor  by 


(r)  Br.  Aunc.  Dem.  pL  94,  cites  41 
An.  7:  ib.,  pi.  6,  cites  41  £.  8,  22;  11 
Co.  10  b,  cites  also  48  E.  8,  11  s,  b ;  Fits. 
Anne.  Dem.  9;  Kitcb.  198,  cites  96  H. 
6,18;  Brittel  V.  Bade  (or  Dade),  1  Lord 
Raym.  48;  1  Salk.  186;  Kite  v.  Laary, 
8  Salk.  84;    Baker  v.  Wich  (or  Wincb), 

1  Salk.  56 ;  S.  C.  Comb.  186 ;  S.  C.  (Par- 
ker  «.  Wincb),  12  Mod.  18.  See  tbe 
pleadings  in  tbis  ease,  (called  Barker  o. 
Winch,)  Lex  Man.  App.  p.  24,  pL  7.  Vide 
also  Hatch  v.  Cannon,  8  Wils.  51 ;  Doe 
d.  Morton  v.  Roe,  10  East,  524. 

Note. — It  is  said  that  land  may  be  an- 
cient demesne,  though  parcel  of  a  manor 
which  is  not  ancient  demesne ;  1  Roll. 
Abr.  321  (A.),  pi.  1,  cites  80  £.  3,  12. 
And  see  2  Leo.  191 ;  but  see  ante,  p.  423; 

2  BttiT.  1048 ;  Hopkins  v.  Pace,  1  Sho. 
271. 

(/)  Kitcb.  193,  cites  41  £.8,  22;  12 
Ass.  16 ;  22  Ass.  45. 

As  wastes  are  part  of  tbe  demesnes  of  a 
manor,  approvements  by  the  lord  cannot 
be  ancient  demesne;  5  Asa.  2;  1  Roll. 
Abr.  321  (A.),  pi.  2 ;  F.  N.  B.  14  D. 
n.  (a). 

**  Frank-fee  may  be  held  of  a  manor  of 
ancient  demesne^"  Kitcb.  198,  cites  11  H. 
4,  85.  And  see  1  Roll.  Abr.  821  (A.), 
pL  1 ;  Br.  Aunc.  Dem.  pi.  15 ;  Comb. 
183,  in  Heydon  ^  Pace. 

Br.  Court  Baron,  pi.  3,  cites  7  H.  4,  27, 


that  if  land  and  damages  are  recovered  in 
assize  in  ancient  demesne  court  on  exe- 
cution, tbe  bailiff  may  sell  tbe  beasts  and 
deliver  tbe  money  to  the  recoveror  in  exe- 
cution of  his  damages ;  and  per  Huls,  that 
if  a  man  recover  damages  in  ancient  de- 
mesne, the  bailiff  may  make  execution  in 
land  which  is  frank-fee  held  of  the  manor. 

(^)  2  E.  2;  1  Roll.  Abr.  828,  pi.  15; 
2  Inst.  897;  Martin  v.  Wilks,  Mo.  211; 
2  Yin.  Abr.  484,  pi.  J  5. 

(h)  7  H.  6,  Z5. 

(t)  2  Inst  806 ;  2  Saund.  254,  in  Green 
«.  Cole,  action  of  waste  upon  tbe  statute 
does  not  lie  in  ancient  demesne. 

(k)  See  extract  from  tbe  stat.  of  Glou- 
cester,  [6  Edw.  1,  c.  5,  **  Waste,'*]  ante, 
pL  1,  p.  297,  n.  (o);  46  E.  8,  1 ;  2  H. 
7,  17;  Br.  Aunc.  Dem.  pi.  7,  36;  Smith 
V.  Arden  (or  Alden's  case),  ubi  sup. ;  Cox 
(or  Coke)  v,  Barnsly,  Hob.  47 ;  S.  C.  1 
Brownl.  284;  Rodd  9.  Lord  Coningsbv, 
Bunb.  132;  1  Roll.  Abr.  322  (E.),  pi.  II. 
12,  13;  Kitcb.  188,  cites  46  E.  3,  1;  47 
£.  8,  22 ;  2  Yin.  Abr.  482,  483,  pi.  11,  12, 
18  ;  4  Inst  270. 

(0  89  H.  6,  3 ;  Kitch.  189. 

(«)  1  Roll.  Abr. 828  (E.),  pi.  14;  Kitch. 
189. 

(ti)  F.  N.  B.  185,  K ;  Kitch.  189. 

(o)  1  Roll.  Abr.  823,  pi.  17,  cites  7  H. 
6,  35  ;  Br.  Aunc.  Dem.  pi.  20;  Hob.  48, 
in  Cox  V,  Barnsly.    Nor  in  an  action  upon 
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the  lord  in  an  action  against  him,  for  the  bind  is  frank-fee  in  his 
hands  (/?) ;  nor  in  an  action  against  the  lord  and  others  (;>;  nor  for  a 
lessee  for  years  (r) ;  nor  for  a  copyholder  («). 

It  may  here  be  proper  to  repeat  that  in  all  actions  concerning 
copyholds  it  is  essential  that  the  copyhold  tenure  should  be  pleaded ; 
and  this  rule  of  course  extends  to  copyhold  lands  held  of  a  manor 
which  is  ancient  demesne :  if^  therefore^  they  are  stated  to  be  held  of 
A.  of  his  manor  of  B.^  which  is  ancient  demesne,  it  would  have  been 
considered  that  the  lands  were  pleadable  in  the  lord's  court  by  writ 
of  right  close  (0 ;  ftiid  if  pleaded  that  they  are  parcel  of  the  maoor, 
it  must  be  understood  that  the  lands  are  part  of  the  cfemenet,  and 
therefore,  together  with  the  manor^  impleadable  only  at  common 
law  («). 

The  author  will  conclude  his  observations  on  the  doctrine  of  plead- 
ing in  cases  affecting  tenants  in  ancient  demesne,  or  their  lands  of 
that  tenure^  by  noticing  that  it  is  not  necessary,  in  order  to  establish 
an  exemption  from  toll  in  respect  of  an  estate  held  in  ancient  de« 
mesne,  to  set  forth  what  interest  the  tenant  has  in  the  particalar 
lands ;  and  the  allegation  that  the  tenants  of  ancient  demesne  lands 
are  quit  of  toll  in  all  places  in  England  is  sufficient,  though  they  are 
only  discharged  of  toll  as  to  such  things  which  arise  on  the  lands, 
or  are  for  the  necessary  support  of  their  families  {x) ;  and  that  where 
in  trespass  for  erecting  a  stall  in  the  market  place,  the  defendant,  a 
butcher,  pleaded  in  bar  a  custom  for  the  tenants  in  ancient  demesne 
to  erect  stalls,  &c.,  and  to  be  quit  of  stallage  for  their  goods  toid 
therein,  and  that  he  did  on  a  certain  day  set  up  a  stall  there  to  sdl 
flesh ;  this  was  on  demurrer  adjudged  to  be  an  ill  plea,  the  defendant 
not  setting  forth  that  the  stall  was  set  up  to  sell  his  flesh,  and  it 
might  have  been  the  flesh  of  another  butcher,  and  so  not  within  the 
custom  (y). 


the  Stat.  5  R.  2 :  Kiteh.  188,  189,  cites 
2  H.  7,  17;  21  E.  4,  3;  Hob.  47.  Nor 
in  tLJurU  utrum  of  his  free  alms,  82  E.  1 ; 
2  Vin.  Abr.  488,  pi.  16  j  1  D'Anv.  669, 
pi.  16 ;  Kitch.  189. 

(p)  41  E.  3.  22 ;  1  E.  3,  14 ;  F.  N.  B. 
11  (M.);  1  Roll.  Abr.  323  (O.),  825  (I.), 
pi.  19 ;  2  Vin.  Abr.  487  (G.),  pi.  2,  and 
marg. 

{q)  41  E.  3,  22 ;  1  Roll.  Abr.  823  (6.), 
pi.  3  ;  2  Vin.  Abr.  487  (G.),  pi.  8. 

(r)  41  E.  3,  22  b ;  1  Roll.  Abr.  323 
(G.),  pi.  1 ;  Fitz.  Abr.  Aunc  Dem. 
pi.  9. 

(«)  Smith  V,  Frampton,  3  Lev.  405; 
Brittle  v.  Bade  (or  Dade),  1  Lord  Raym. 
43;    1  Salk.   186.      And   see  Wilkins  v. 


Gregory,  Cary,  121,  122. 

(0  Which  writ  could  not  haw  been  maiB- 
tained  by  a  copyholder. 

(«)  Brittle  o.  Bade  (or  Dade),  sop.;  Doe 
d,  Rusto.  Roe,  2  Burr.  1046 ;  Kite  «.  Laiiry, 
3  Salk.  34 ;  Baker  o.  Wich  <or  Winch),  or 
Parker  «.  Winch,  1  Salk.  56;  Coflib.  1S6: 
12  Mod.  13;  Smith  v.  Framptoo,  np.; 
ante,  pp.  366, 429. 

(*)  Sivery  v.  Smith.  2  Lutw.  1144; 
S.  C.  3  Salk.  36.  See  the  pleading*  i" 
this  case.  Lex  Man.  App.  p.  29,  cm.  10; 
ante,  pp.  425,  426. 

(y)  Chafin  ».  BetBWorth.  3  Le».  W 
See  the  pleadings  in  this  case,  Ux  Mao. 
App.  p.  27,  ca.  9. 
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Of  Fines  and  Recoveries  (2). 

Fines  might  formerly  have  been  levied  and  recoveries  suffered  of 
lands  in  ancient  demesne  in  the  court  of  the  manor  upon  a  writ  of 
right  close  (a) ;  and  the  fine  might  have  been  sur  concessit  as  well  as 
sitr  conuzance  de  droit  (b) ;  and  if  pleaded  in  placito  conventionis  se- 
cundum consuetudinem  manerii  it  was  sufficient,  though  not  said  to  be 
upon  a  writ  of  right  close  (c). 

Bat  it  should  seem  that  a  fine  levied  in  the  lord's  court  bj  tenant 
in  tail  was  a  discontinuance  only,  and  no  bar(e/),  for  that  was  only 
when  the  fine  was  levied  in  the  Court  of  Common  Pleas  with  procla- 
mations by  virtue  of  the  statute  of  4  Hen.  VII. ;  yet  it  has  been 
doubted  whether  by  custom  a  fine  with  proclamations  in  the  manor 
Court  was  not  a  bar,  notwithstanding  the  Statute  De  donis  (e) ;  but 
the  better  opinion  was  that  it  was  no  bar  even  by  custom  (/).  A 
fine  by  tenant  in  tail  levied  in  the  Court  of  Ancient  Demesne  would, 
however,  have  been  a  bar  to  the  issue  in  tail,  under  the  Statute  of 
Limitations,  21  Jac.;  but  where  the  tenant  in  tail  leased  for  three 
lives  by  a  fine  sur  concessit,  the  court  held  that  the  issue  in  tail,  not- 


(x)  By  3  &  4  Wilt  4,  c.  74,  sect.  2, 
it  was  proYided  that  no  fine  should  be 
levied  or  common  recovery  suffered  after 
the  SlsC  of  December,  1833;  and  that 
tenants  in  tail  should  have  power  to  dis- 
pose of  the  lands  entailed,  either  in  fee 
simple  or  for  any  less  estate ;  but  in  the 
case  of  tenants  in  tail  in  remainder,  and 
other  cases  mentioned  in  the  act,  certain 
persons  are  therein  denominated  protectors, 
and  required  to  give  their  consent  to  such 
disposition. 

And  by  sect  4,  a  provision  was  made 
that  no  fine  or  recovery  levied  or  sufiered 
in  a  superior  ceurt,  of  lands  of  ancient 
demesne  tenure,  should  be  reversed  upon  a 
writ  of  disceit,  except  as  to  the  lord  of  the 
manor. 

And  by  sect.  6,  a  fine  or  recovery  of 
ancient  demesne  lands  levied  or  suffered 
in  the  manor  court,  after  a  fine  or  re- 
covery thereof  in  a  superior  court,  was  to 
be  as  Talid  as  if  the  tenure  had  not  been 
changed  by  such  prior  fine  or  recovery. 

And  by  sect  6,  it  was  enacted,  that  in  every 
case  in  which  the  tenure  of  ancient  demesne 
night  have  been  suspended  or  destroyed 
by  a  fine  or  recovery  of  lands  of  that  tenure 
in  a  superior  court,  provided  that  the  lord 
of  the  manor  should  not  have  reversed  the 


same  prior  to  the  Ist  of  January,  1834,  and 
was  not  barred  of  his  right  to  reverse  such 
fine  or  recovery  by  any  law  in  force  on  the 
first  day  of  the  then  session  of  parliament, 
and  provided  that  the  right  of  the  lord 
should  in  any  manner  have  been  recognized 
within  20  years  immediately  preceding  the 
Ist  of  January,  1834,  such  lands  should, 
from  the  last- mentioned  day,  again  become 
parcel  of  the  manor :  and  that  no  writ  of 
disceit  for  the  reversal  of  any  fine  or  re- 
covery should  be  brought  after  the  31st  of 
December,  1833.  By  3  &  4  Will  4.  c.  27. 
s.  36,  the  writ  of  disceit  was  abolished 
from  the  31st  of  December,  1884. 

(a)  2  Inst.  613;  1  Gru.  $6;  Hunt  o. 
Bourne  (or  Bum),  1  Lutw.  770,  781 :  S. 
C.  67,  244.  339,  422 1  8.  C.  (Hunt  v. 
Browne),  3  Salk.  34;  8.  C.  1  Comy.  93. 

(b)  1  hutw.  770,  771,  in  Hunt  ^ 
Bourne.  * 

(c)  lb.  781. 

(d)  Hunt  V.  Bourne,  sup.  A  discon- 
tinuance is  no  longer  a  bar  to  a  right  of 
entry,  see  3  &  4  Will.  4,  c.  27,  s.  39,  ante, 
pp.  38,413. 

(e)  Elmes'  case,  Dy.  373  a;  S.  C.  I 
And.  71. 

(/)  2  Inst.  516;  4  Inst.  270. 
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withstanding  a  second  fine  levied  to  enure  to  the  conuzee  in  fee,  had 
a  right  of  entry  for  twenty  years  after  the  expiration  of  the  lease  for 
lives,  when  the  discontinuance  determined,  and  therefore  that  the 
plaintiff  was  entitled  to  recover  in  ejectment,  even  supposing  his 
lessor  to  be  barred  of  a  formedon,  by  twenty  years  having  passed 
after  the  right  of  action  accrued  (g). 

And  a  recovery  suffered  in  the  Court  of  Ancient  Demesne  accord- 
ing to  the  custom  of  the  manor,  was  a  bar  to  an  entail,  equally  with 
a  recovery  of  socage  lands  in  the  Common  Pleas  (A). 


By  what  Acts  Ancient  Demesne  Lands  become  Frank-fee. 

Ancient  demesne  lands  might  have  become  frank-fee  by  a  fine  or 
recovery  in  the  Court  of  Common  Pleas. 

And  when  lands  held  in  ancient  demesne  escheat  to  the  lord,  they 
become  frank-fee,  as  he  then  holds  them  of  the  lord  paramount  (t) ; 
and  if  he  be  disseised  thereof,  his  remedy  is  in  the  courts  of  common 
law  (A). 

Again,  if  ancient  demesne  lands  come  to  the  king,  they  are  firank- 
fee  (Z),  even  though  the  king  grant  them  over  again  to  another  in  fee 
or  for  life  (m) ;  and  therefore  to  prove  the  land  frank-fee  it  is  suffi- 
cient to  show  the  feofiment  or  charter  of  the  king  (n) :  so  if  the  king 
give  lands  of  ancient  demesne,  to  hold  in  frank-almoigny  they  become 
frank-fee  (o). 

If  the  lord  confirm  ancient  demesne  lands  to  the  tenant,  to  hold 
by  the  same  services,  there  could  be  no  change  of  tenure,  the  author 
apprehends,  except  such  confirmation  had  been  by  fine  come  ceo, 
&c.  (p) ;  but  if  the  lord  confirm  to  the  tenant  to  hold  freely,  by  the 


(g)  Hunt  9.  Bourae,  ubi  sup. 

(h)  Hunt  V,  Burn  (or  Browne),  1  Salk. 
£7  ;  3  Salk.  34;  and  see  Ritch.  190,  cites 
60  Ass.  9 ;  2  Cm.  162 ;  Green  «.  Proude, 
1  Mod.  117;  3  Keb.  310;  1  Vent  107; 
in  this  case  the  court  rolls  being  destroyed, 
a  copy  of  a  recovery  of  an  ancient  date 
under  the  steward's  hand  was  admitted  as 
evidence ;  but  see  ante,  p.  431,  n.  (s).' 

(t)  Kltch.  191,  citel  18  Ed.  3 ;  19  Com. 
Dig.  Aunc.  Dem.  (C.  2). 

(k)  41  Ass.  7 ;  Br.  Auno.  Dem.  pi.  34; 
Fitz.  Aunc  Dem.  pi.  18. 

(0  Kitch.  190,  191;  1  Roll.  Abr.  824, 
pi.  9,  cites  17  E.  3,  52,  75  B. ;  21  E.  8, 
46  b,  cites  also  contra  18  E.  8,  19,21  E. 
3,  56.  21  Ass.  13. 

(m)  Kitch.  191,  cites  13  H.  4,  7;  1  Roll. 
Abr.  324,  pi.  10,  cites  11  H.  4,  86,  a,  b; 


Br.. Aunc.  Dem.  pi.  15. 

(n)  F.  N.  B.  13  C.  But  if  a  manor  of 
ancient  demesne  come  to  the  king,  and  he 
alien  it  to  another,  the  lands  held  of  the 
manor  continue  ancient  demesne,  but  the 
demesnes  are  frank-fee,  21  E.  3,  56;  21 
Ass.  18;  Br.  Aunc  Dem.  pi.  32;  1  RolL 
Abr.  324,  pi.  8. 

(o)  Kitch.  191,  cites  6  H.  4,  2.  So  alsw 
if  the  lord,  before  the  SUL  of  Quia  eaipiwrtt, 
had  enfeoffed  another  of  ancient  demesne 
land,  to  hold  by  knight's  service,  for  all 
land  in  ancient  demesne  is  by  toeage  only ; 
F.  N.  B.  13  D.;  ib.  14  B.  &  C. ;  4  Inrt. 
270. 

(p)  30  E.  3,  13  b;  1  RolL  Abr.  325. 
pi.  28;  Griflitho.  Clarke,  Mo.  143;  ante, 
p.  418. 
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services  before  due^  this  makes  the  land  frank-fee  (//)  ;  jet  the  tenure 
only  is  changed^  and  not  the  estate  of  the  tenant  (r). 

Upon  a  confirmation  by  the  lord  to  hold  by  less  services,  or  by 
certain  services  for  all  services,  it  would  seem  not  to  be  fully  settled 
whether  the  land  would  become  frank-fee  or  not  {s). 

But  if  the  lord  enfeoff  another  of  the  tenancy  (0*  even  with  a 
saving  of  the  ancient  services  (u),  the  land  will  become  frank-fee. 
And  it  has  been  decided  that  a  release  by  the  lord,  by  fine,  of  all 
services  and  customs,  excepting  certain  specified  services,  would  have 
extinguished  the  tenure  of  ancient  demesne  {x) ;  and  that  a  deed  of 
confirmation  to  hold  by  certain  services,  at  common  law,  wiU  discharge 
ancient  demesne  lands  from  the  customs  of  the  manor  and  make 
them  firank-fee,  although  the  estate  of  the  tenant  would  not  be 
changed  otherwise  than  in  quality  (y).  Again,  we  have  seen  that  a 
confirmation  to  the  tenant  of  customary  freehold  lands  discharged  of 
all  customs  and  services,  excepting  certain  rent  and  suit  of  court, 
extinguishes  the  customary  tenure,  and  converts  it  into  free  and 
common  socage  (z). 

But  the  tenure  of  ancient  demesne  will  sometimes  be  restored ; 
for  instance,  if  ancient  demesne  lands  come  to  the  king,  and  the 
king  regrant  them,  to  be  held  of  the  same  manor,  they  again  become 
ancient  demesne  (a). 

And  if  the  king,  seised  of  land  in  ancient  demesne,  grant  it  out  for 
life,  it  is  frank-fee  for  the  time  only  (6). 

It  is  said  also  that  if  the  king  seize  ancient  demesne  land,  without 


{q)  80  E  8,  18;  1  Roll.  Abr.  825,  pi. 
23;  But  see  Fitz.  Abr.  Aunc.  Deoi.  pi. 
30. 

(r)  Xitch.  191,  cites  49  E.  8,  7  ;  Beau- 
mont's case,  9  Co.  140. 

(«)  In  favor  of  the  lands  becoming 
frank-fee.  Tide  21  E.  8,  82  b  ;  Fitz.  Cautt 
de  remover  pie,  18;  21  E.  3,  83;  2  Yin. 
Abr.  491,  pi.  25,  26,  80 ;  Com.  Dig.  Aunc. 
Dem.  (C.  2.)  See  contra  SO  E.  8,  12  b; 
Fitz.  Aanc.  Dem.  pi.  80 ;  Br.  Aunc.  Dem. 
pi.  18,  cites  21  £.  8,  82,  and  states  that 
the  plea  was  removed  out  of  ancient  de- 
mesne, the  tenant  claiming  to  hold  at 
common  law,  and  that  the  better  opinion 
was  that  the  confirmation  did  not  alter  the 
estate,  nor  the  nature  of  the  land.  See 
also  2  Yin.  Abr.  491,  pi.  25,  marg.;  F.  N. 
B.  15  A.  n.  b.  Confirmation  to  hold  by 
meaner  service  no  frank-fee;  Kitch.  191, 
cites  80  E.  3,  16. 

(0  1  Roll.  Abr.  824,  pi.  12;  ib.  326, 
pi.  3. 


(«)  For  he  cannot  hold  by  the  ancient 
services;  1  Roll.  Abr.  825,  pi.  20;  Fitz. 
Aunc.  Dem.  pi.  41. 

{x)  Griffith  V.  Clarke,  Mo.  148.  N.B. 
the  fine  was  levied  in  the  time  of  Edw.  2, 
and  of  course  after  the  stat  of  Quia  emptoret, 
and  not  previously  as  supposed  by  Mr. 
Watkins,  see  1  Cop.  368. 

(y)  Per  Belknap,  C.  J.,  49  E.  8,  7  ;  Br. 
Aunc.  Dem.  pi.  8;  ib.  Confirmation,  pi. 
5  ;  Fitz.  Avowrie,  pi.  69 ;  ib.  Aunc.  Dem. 
pi.  42 ;  Beaumont's  case,  9  Co.  140 ;  ante, 
tit.  "Customary  Freeholds,"  p.  418. 

(z)  Doe  4-  Huntington,  4  East,  271  ; 
ante,  p.  417  et  seq. 

(a)  21  Ass.  18;  Kitch.  190.  But  if 
granted  to  hold  of  another  manor,  the 
lands  would  remain  frank-fee;  F.  N.  B. 
13  C. 

(6)  11  H.  4,  84 ;  Kitch.  191 ;  ib.  192, 
cites  17  E.  3,  52  ;  but  see  2  Yin.  Abr.  489, 
pi.  10. 

F  F 


434 


OF  ANCIENT  DEMESNE. 


[part  II. 


title^  and  grant  it  to  another^  and  the  patent  be  repealed,  and  he 
who  has  right  is  restored  to  the  land,  it  will  become  ancient  demesne 
again  (c). 

K  the  lord  confirm  land  of  ancient  demesne  tenure  to  the  tenant, 
to  hold  bj  certain  services  for  all  services,  during  life,  the  land  will 
be  frank-fee  during  ]i£e  onlj,  and  afterwards  become  ancient  demesne 
again  {d). 

So  also  if  the  lord  confirm  to  a  disseisor,  to  hold  at  common  law, 
if  the  disseisee  re-enter  or  recover,  the  land  shall  be  ancient  demesne 
again  (e). 

It  has  been  said  that  if  the  lord  release  the  services  of  ancient 
demesne  land  for  a  certain  time^  the  land  will  become  frank^ee  for 
the  time  (/),  but  this  seems  to  be  very  questionable  (^). 


(c)  1  Roll.  Abr.  826,  (L.)  pi.  4,  cites  21 
£*  8|  46  D* 

(d)  21  E.  8,  83 ;  1  Roll.  Abr.  325,  pi. 
80. 

(e)  1  Roll.  Abr.  826  (L.),  pi.  1,  cites  49 
E.  3,  9.  But  in  £0  £.  8,  10,  25,  it  was 
held  that  if  the  lord  disseise  the  tenant, 
and  make  a  feoffmmtt,  and  after  the  tenant 
recover  in  ancient  demesne,  yet  the  seig- 
niory is  not  revived ;  2  Yin.  Abr.  493  (L.), 
pi.  2 ;  Br.  Aune.  Dem.  pi.  6,  10.  >*  The 
coming  of  the  land  into  the  hands  of  the 


lord  does  not  chaA^  the  nature  of  it| 
unless  he  makes  a  feofiment  thereof;"  2 
Yin.  Abr.  493  (L.),  pi.  3,  maxg.  cites  21 
Ass.  13. 

(/)  See  1  Rolh  Abr.  825,  pL  81. 

(g)  lb.  cites  contra,  30  E.  8, 13  b.  (Bj 
sect.  102  of  the  Copyhold  Act,  1841,  the 
word  "land"  or  "lands"  was  to  comprise 
lands  holden  of  any  lord  of  a  manor  ia 
ancient  demesne*  and  whether  m  ke,  ti 
for  life  or  lives^  or  for  years.) 
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CHAPTER  XX. 

OF  THE  JURISDICTION  OF  COURTS  BARON  (a). 

Origin  and  Nature  of  the  Court  Baron. 

A  Court  Babon,  which  it  is  to  be  recollected  is  not  a  court  of  re- 
cord (&)y  is  incident  to  every  manor  (c),  and  is  incapable  of  severance 
under  an j  grant  of  such  court,  or  anj  reservation  thereof  in  a  grant 
of  the  manor  (cf),  except  only  in  the  case  of  the  king  (e). 

The  court  baron  was  ordained,  as  well  for  the  maintenance  of  the 
services  and  duties  stipulated  for  by  lords  of  manors  (/)  on  their 
granting  out  lands  to  others  in  fee,  previous  to  the  statute  of  West- 
minster 3  (y),  as  for  the  purpose  of  determining  actions  of  a  personal 
nature,  as  debt  or  trespass  (A),  or  detinue  of  goods  (0,  where  the  debt 
or  damage  was  tmder  forty  shillings  {k) ;  and  it  should  seem  not  only 


(a)  The  style  of  the  court  is  Curia  Ba- 
ronis  £.  C.  mUUit  mmnerii  »ui  prmdietit 
(having  the  manor's  name  written  in  the 
margin),  tent*  taU  die,  ftc.  Coram  A,  B. 
tenetduMo  ihidem  ;  4  Inst.  268. 

By  9  &  10  Vict  c  95,  s.  H,  lords  of 
manors,  frc^  having  any  courts  in  which 
debts  may  be  recovered,  were  empowered  to 
surrender  the  right  of  holding  such  courts ; 
but  the  surrender  of  such  right  was  not  to 
be  deemed  to  infer  the  surrender  or  loss  of 
any  other  franchise  incident  to  the  lordship 
of  such  manors,  &c.;  and  the  courts  thereof 
might  be  holden  for  all  other  purposes,  if 
any,  incident  thereto. 

{b)  Co.  Litt  117  b  i  2  Inst  143 ;  4  Inst 
268. 

(e)  6  H.7,  1;  Ritch.  7,  8,  70;  2  Inst 
99;  4  Inst  268.  Being  incident  to  a 
manor  of  common  right,  it  is  not  lost 
merely  because  no  court  hath,  time  out  of 
mind,  been  holden  within  the  manor; 
Ow.S6. 

The  enfty  is  sometiroet  "The  Great 
Court  of,  &G. :  "  this  is  but  a  Court  Baron.; 
Kitch.  156. 

(H)  10  H.  8,  34 1  Kitch.  70;  Brown  9. 
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Goldsmith,  1  Brownl.  175;  Mo.  870; 
Hob.  108 ;  Br.  Incidents,  pL  34,  cites  19 
H.  8. 

(«)  Mo.  870,  in  Brown  o.  Goldsmith. 
See  also  Sir  Robert  Acton's  case,  Dy. 
288  b.  And  it  should  seem  from  the  same 
authority  that  the  profits  of  court  may  be 
excepted,  even  by  a  common  person ;  ib. ; 
vide  also  Com.  Dig.  Cop.  (R.  1,  Court 
Baron.) 

(/)  Kitch.  6;  Scroggs,  in  his  Pract. 
of  Courts  Leet  and  Courts  Baron,  pp.  82, 
88,  says,  that  these  courts  were  ordained 
for  the  three  purposes  of  adjusting  differ- 
ences between  lord  and  lord  adjoining; 
between  lord  and  tenant;  and  between 
tenant  and  tenant.    See  also  ante,  p.  2. 

(g)  Ante,  p.  2  to  5. 

{h)  Britt  61 ;  Kitch.  148. 

(t)  Kitch.  146,  cities  6£.  2;  34  Hen. 
6,  53.  But  not  detinue  of  writings ;  F. 
N.  B.47B.;  Kitch.  148. 

(k)  19  Hen.  6,  8;  Kitch.  6,  146;  2 
Inst  311 ;  4  Inst  264,  268.  On  attempt 
to  hold  plea  in  court  baron  of  any  matter 
of  the  value  of  forty  shillings*  writ  of  pro- 
hibition lies ;  Finch,  L.  451  -,  3  BL  Com. 
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as  between  the  tenants  of,  but  as  against  strangers  coming  within, 
the  manor  (/). 

It  was  adjudged  in  a  case  in  the  Court  of  B.  K.  upon  an  applica- 
tion for  a  mandamus  to  receive  and  admit  a  plaint  in  a  manor  court 
(of  ancient  demesne),  that  a  chartered  right  in  the  steward  and  suitors 
of  the  court  of  determining  plaints  of  debt  (though  exceeding  forty 
shillings),  trespass  vi  et  armisy  &c.,  was  not  lost  by  non-user  for  near 
fifty  years  (to). 

But  account  does  not  lie  in  a  court  baron  (n) ;  nor  trespcLss  vi  et 
armis  (o). 

According  to  some  ancient  authorities,  the  court  baron  had  conu- 
sance originaUy  of  all  pleas  of  land  within  the  manor,  to  the  exclusion 
of  all  other  jurisdictions,  except  by  a  remisit  curiam  from  the  lord  (p), 
and  this  by  the  writ  of  right  patent  (y). 

By  prescription  a  court  baron  may  have  jurisdiction  as  a  peculiar, 
to  grant  probate  and  administration,  and  to  take  cognizance  of  testa- 
mentary causes  (r),  as  in  the  manor  of  Mansfield,  and  of  Cowle  and 
Cavtrsham  in  Oxfordshire  (5),  and  the  honor  of  Knaresborough  in 
Yorkshire  {t). 

When  and  where  to  he  kept. 

The  court  baron,  it  is  clear,  may  be  held  at  any  place  within  the 
manor  (u),  but  it  appears  formerly  to  have  been  thought  that  it  muci 
be  held  at  a  place  certain  (v).  Although  it  would  be  void  if  held  oat 
of  the  manor  {x\  yet  we  have  already  seen  that  by  custom  courts  for 
several  manors  may  be  held  together  in  one  of  them  (y). 

It  is  proper  and  usual  to  give  fift^een  days'  notice  of  the  court,  in- 


112;  but  by  charter  or  prescription,  as  in 
the  case  of  the  Castle  of  Dover,  a  court 
baron  may  hold  pleas  above  forty  shillings, 
and  award  a  capiat!  Ritch.  187.  These, 
however,  are  courts  of  record ;  Kitch.  187, 
188,  cites  6  £.  4,  8. 

(0  Kitch.  146:  Br.  Court  Baron,  pi.  1. 

(m)  Rex  0.  The  Steward   &  Suitors  of 
the  Manor  of  Havering  Atte  Bower,   5 
Barn.  &  Aid.  691  ;   and  see  Rex  v.  The 
Mayor  &  Jurats  of  Hastings,  ib.  692,  n.; 
ante,  p.  435,  n.  (c). 

(n)  Kitch.  146,  cites  43  E.  8, 19. 

(0)  Co.  Litt.  118  a;  F.  N.  B.  47  A.; 
2  Inst.  311,  812;  Kitch.  146,  148;  but 
see  7  £.  4,  23,  cited  Kitch.  146. 

(p)  2  Bac  Abr.  205;  Kitch.  147. 

(9)  Kitch.  146,  151.  The  writ  was 
abolished ;  vide  3  &  4  Will.  4,  c.  27,  s.  36. 

(r)  Denham  v.  Stephenson,  Salk.  41 ; 
Atkins  V.  Hill,  Cowp.  286 ;  8  Bac  Abr. 
39  :  Toll.  Ex.  49. 

(«)  Off.  of  Ex.  43. 


(t)  See  an  interesting  publication  of  the 
customs  of  the  Forest  of  Knaresb^rougk, 

(u)  Kitch.  186,  cites  8  Hen.  7,  4,  A. 
24,  £.  3  ;  Co.  Cop.  8.  31,  Tr.  50  ;  Scroggs, 
83 ;  Ow.  35. 

(0)  So  the  opinion  of  Brian,  Kitch. 
186;  Co.  Cop.  8. 31,  Tr.  60. 

(x)  Co.  Litt.  58  a;  Glanv.  19;  Kitcfa. 
186;  Ow.  135. 

{y)  Ante,  p.  5. 

The  provisions  of  the  Copyhold  Act, 
184f,  4&  5  Vict.  c.  35,  were  not  applicable 
to  the  common  law  court  baron ;  but  the 
enactments  for  focilitating  the  commuta- 
tion of  the  lord's  rights  in  ** rents"  and 
''heriots"  embraced  "rents"  and  "be- 
riots"  payable  in  respect  of  lands  of 
freehold  tenure.  See  sect.  27  of  15  5c  16 
Vict  c.  51,  the  Copyhold  Actf  I852{  and 
sect  7  of  21  &  22  Vict.  c.  94,  the  Copyhold 
Act,  1858,  enabling  the  lord  or  tenant  to 
compel  the  extinguishment  of  all  claim  to 
heriots. 
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eluding  three  Sundays ;  but  even  three  or  four  days  would  probably 
be  deemed  sufficient  (z). 

The  court  baron  is  frequently  held  with  the  Court  Leet,  and  then 
the  various  acts  are  referred  to  the  court  to  which  they  respectively 
apply  (a) :  and  when  there  are  both  freehold  and  copyhold  lands 
within  the  manor,  the  proceedings  of  the  common  law  and  customary 
court  bcuron  may  be  entered  on  the  same  roll  (&)• 

The  court  baron  was  anciently  held  once  in  every  three  weeks  (c)^ 
but  this  was  for  the  convenience  of  the  suitors :  and  where  the  juris- 
diction as  to  plaints  in  nature  of  personal  actions  is  not  established 
by  charter  or  prescription  (<2),  or  has  fallen  into  desuetude,  the  court 
is  more  generally  held  once  only  in  the  year  (e) ;  and  the  author  ap- 
prehends that  the  lord,  in  the  absence  of  an  established  usage,  could 
not  compel  a  more  frequent  attendance  of  the  suitors,  without  some 
good  cause  for  it  being  shown  {f). 

Of  the  Suitors  to  the  Courts  and  before  whom  it  is  to  be  kept ;  and 

herein  of  the  Steward, 
Freehold  tenants  alone  are  suitors  to  the  court  baron,  and  it  is 
essential  to  the  existence  of  the  court  that  there  should  be  two  suitors 
ad  minimum  (g).  The  reason  assigned  for  this  is,  that  freemen  could 
only  be  tried  by  their  peers  or.  equals,  and  that  if  there  be  one  tenant 
only,  he  has  no  peer  or  judge,  and  therefore  must  appeal  to  the  court 
of  the  lord  paramount  (A).     In  Bradshaw  v.  Lawson  (i)  Lord  Kenyon 


(s)  Ante,  p.  5. 

(a)  1  Freem.  625,  ca.  707. 

(&)  Co.  Litt  58  a;  Com.  Dig:.  Cop. 
(R.2). 

(e)  Scroggs,  40,  88;  Co.  Cop.  a.  81,  Tr. 
60 ;  Co.  Lite.  6S  a. 

(rf)  Po»t,  Sect.  V. 

(«)  It  has  been  decided  that  the  court 
baron  may  be  held  even  at  night ;  Mo.  68, 
ca.  185 ;  ante,  p.  5. 

(/)  See  2  Bac.  Abr.  206,  marg.,  where 
itia  aaid  "  The  Court  of  B.  R.  baa  granted 
informationa  againat  lords  and  stewarda, 
for  oppreaaing  the  tenants,  by  warning 
courts  baron  every  three  weeks,  and  d.s- 
training  them  to  appear  or  pay  a  certain 
■am  of  money  upon  no  occasion  at  all, 
but  to  extort  amercements  from  themi" 
hot  see  Scrogga,  40. 

(g)  Br.  Court  Baron,  pi.  28;  ib.  Com- 
prise, pi.  81 ;  ib.  Suit,  pi.  17 ;  Kitch. 
7,  8;  Litt.  78;  2  RoU.  Abr.  121;  Co. 
Lit.  58  a;  Tonkin  v.  Croker,  2  Lord 
Raym.  864 ;  Rex  v.  Suverton,  Yelv.  190, 
191;  Scroggs,  84;  Jacob's  Law  Diet  tit. 


"Manor." 

There  is  an  instance  in  the  Register, 
t  11,  of  a  cause  being  removed  out  of  a 
court  baron  by  reason  of  there  being  but 
four  suitors  there;  Br.  Cauu  a  Remover 
Plee,  SfCf  pi.  $6 ;  ib.  Suit,  17 ;  and  see 
1  Watk.  on  Cop.  9,  who  says,  "But  it 
should  seem  that  there  must  be  more  than 
two  frank  tenants  holding  of  the  manor, 
to  enable  the  lord  to  hold  a  court,  for 
otherwise,  if  one  of  those  two  were  the 
plaintiff,  and  the  other  of  those  two  the 
defendant,  the  lord  would  be  under  some 
difficulty  to  try  them  by  their  peers." 

And  by  ancient  custom  in  the  manor 
of  Dymock,  there  must  be  three  benchers 
of  the  free  suitors  at  the  least,  or  no  court 
can  be  holden;  1  Watk.  on  Cop.  10,  n. 
2nd  ed. 

See  sect.  88  of  4  &  5  Vict.  c.  $6,  the 
Copyhold  Act,  1841. 

(h)  1  Watk.  on  Cop.  9. 

(i)  4  T.  R.  446.  See  a]«>  Rex  e. 
Mein,  ib.  480.  In  Glover  v.  Lane,  8 
T.  R.  447,  Lord  Kenyon  said,  **  To  con- 
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said,  that  this  point  was  so  well  settled,  that  cases  need  not  be  cited 
to  prove  it,  and  he  would  only  mention  that  of  Rumsey  y.  fFoftoif, 
which  was  an  action  on  a  judgment  alleged  to  have  been  recoyered  in 
a  court  baron ;  and  on  the  trial  at  the  Hereford  Slimmer  Assizes,  1760, 
before  Foster,  J.,  the  plaintiff  proved  the  court  to  have  been  holden 
before  the  steward ;  on  which  it  was  objected  that  such  a  court  could 
not  be  legally  held  without  two  free  suitors;  and  the  judge  being  of 
that  opinion,  the  plaintiff  was  nonsuited. 

And  according  to  the  case  of  Chetwode  v.  Crewe  {k\  such  suitors 
could  not  be  created  bj  a  conveyance  of  part  of  the  demesnes  of  the 
jnanor  at  this  day.  Suppose  a  conveyance  to  be  made  by  one  of  two 
iree  suitors  to  a  corporate  body,  it  would,  the  author  apprehends^  be  a 
suspension  only  of  the  suit,  so  that  on  a  subsequent  conveyance  by 
the  corporation  to  a  person  capable  of  performing  suit,  a  court  might 
be  held  (/). 

And  if  J.  should  be  the  only  free  suitor,  and  he  should  convey  part 
of  the  land  holden  by  him  of  the  manor  to  JB.,  the  author  inclines  to 
think  that  the  right  to  hold  a  court  baron  would  revive. 

The  suitors  of  the  court  baron  are  the  judges  of  it  (m) ;  and  though 
there  would  certainly  seem  to  be  a  contradiction  in  terms,  to  say  that 
the  same  persons  are  suitors  and  judges  of  the  court,  it  is  full  esta- 
blished that  the  suitors  are  the  judges  of  the  court  baron,  notwith- 
standing the  expression  in  some  books  of  authority,  that  the  steward 
is  the  prothonotary  only  of  the  court  (n). 

The  steward,  however,  is  §  constituent  part  of  the  court,  and  not 
merely  ministerial  officer,  as  was  formerly  supposed  (o). 

This  question  was  raised,  and  fully  put  at  rest,  in  the  case  of 
Holroyd  v.  Br  ear e  &   Holmes  {p)y  and  which  went  a  great  way 


stitute  a  manor  it  is  necessary  not  only 
that  there  should  be  two  freeholders  within 
the  manor,  but  two  freeholders  holding  of 
the  manor,  tubjeet  to  escheats :"  and  see 
Willes,  619 ;  ante,  p.  6. 

(fc)  Willes,  614. 

(/)  Tonkin  «.  Crocker,  2  Lord  Raym. 
864. 

(m)  Kitch.  145,  146;  4  Inst.  268;  4 
Co.  26  b ;  33  b ;  Jentleman's  case,  6  Co. 
lib;  Lord  Cobham  and  Browne's  case, 
1  Leo.  217;  Rex  v.  Morgan,  1  Sir  W. 
Bl.  898 ;  Bare  v.  Wells,  T.  Jones,  28 ; 
Lovell  4*  Golston's  case,  Godb.  68 ;  ib. 
49,  ca.  60 ;  Scroggs,  88  ;  "  in  a  court  baron 
action  of  debt  lieth  for  the  lord  himself, 
because  the  suitors  are  judges;"  ib.  84; 
Kitch.  145.  Noia  per  Fineux  and  Keble, 
that  in  court  baron  the  suitors  are  judges, 
and  in  the  leet  the  steward  is  judge  (12 


Hen.  7,  16);    Br.  tit.  Court  Baron,  &c 
pi.  9. 

(r)  Rex  V.  Morgan,  abi  sup.;  Earl  of 
Shrewsbury's  case,  9  Co.  49  a. 

(o)  See  1  Freem.  473,  in  Howard  su 
Wood ;  S.  C.  T.  Jones,  126;  S.  C  2  Lev. 
245.  Calth.  p.  54,  2nd  ed.,  says,  "The 
steward  doth  occupy  the  part  of  several 
persons,  that  is  to  say,  a  judge  to  order  in 
cases  of  copyhold,  and  also  a  mnmstgr  and 
register  to  enter  things  into  the  court 
rolls,  and  in  both  these  to  be  indifferent 
between  the  lord  and  his  tenants." 

(p)  2  Bam.  &  Aid.  473. 

It  need  not  appear  in  the  proceedings  of 
a  court  baron,  that  the  steward  of  the  court 
was  also  steward  of  the  manor,  and  it  is 
sufficient  to  set  forth  the  names  of  two  of 
the  suitors  only;  Brown  v.  Gill,  15  Law 
Journ.  Rep.  (N.  S.)  C.  P.  187. 
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towards  confirming  the  opinion  expressed  in  some  of  the  books,  that 
a  mandamus  will  lie  to  be  restored  to  the  stewardship  of  a  court 
baron  (9). 

In  The  King  ▼.  The  Churchwordene  of  Kingscleereir),  Hale,  C.  J., 
said  that  a  mandamus  lay  for  the  steward  of  a  court  baron  '^  if  he  be 
not  at  will  only,  because  he  is  an  officer  of  justice  («)/'  But  there 
are  several  authorities  that  f^  mandamus  will  not  lie  for  a  steward  of  a 
court  baron,  **  as  being  a  private  thing  and  not  concerning  the  ad- 
ministration of  justice  (0«" 

In  //e'«  case  in  B.  R.  {u\  Twisden  said,  '^  it  was  ruled  in  1652  in 
this  court  that  a  mandamus  did  not  lie  to  be  restored  to  a  stewardship 
of  a  court  baron,  but  of  a  court  leet  it  did,  for  there  the  steward  was 
judge,  but  of  a  court  baron  the  suitors  are  judges."  Hale  said  he  was 
of  another  opinion,  the  steward  being  judge  of  that  part  of  the  court 
which  concerns  the  copyholds,  and  register  of  the  other. 

The  steward  being  the  judge  of  a  customary  court  would  seem, 
however,  to  be  an  insufficient  reason  for  a  mandamus  lying  to  restore 
him  to  the  office  (x).  It  is,  the  author  apprehends,  the  public  or 
private  nature  of  the  office  alone  by  which  the  Court  of  King's  Bench 
would  be  influenced  at  the  present  day  in  granting  or  refusing  an 
application  for  a.  mandamus  to  be  restored  to  the  stewardship  of  a 


It  has  beea  held,  that  the  steward  of  a 
hundred  court,  or  of  a  court  baroo,  is  not 
responsible  for  the  misfeazance  in  the  ex- 
ecution of  process  of  the  bailiffs  of  the  lord 
of  the  hundred  or  manor,  to  whom  process 
of  execution  awarded  by  such  court  is 
usually  directed.  But  that  if  the  steward 
directs  process  to  persons  named  by  the 
party  suing  out  such  process,  taking  an 
indemnify  from  sueb  party,  he  is  liable; 
Bradley  v«  Carr,  Maude  J^  Wilkinson,  8 
Mann.  &  Gr.  221. 

(9)  A  mandamus  is  ncTer  granted  to 
compel  a  mere  ministerial  officer  to  do  his 
duty ;  Rex  o.  Dr.  Walker,  Bui.  N.  P.  199 ; 
ante,  p.  881, 

(r)  2  LcT.  ]8. 

(«)  Ante,  p.  381.  And  in  Th^  King  v. 
Stanton,  Cfo.  Jac.  259,  (S.  C.  Yelv.  192.) 
YeWerton,  Wil))an)sand  Crokeheld  against 
the  opinion  of  Fleming,  C.  J.,  (Fenner 
doubting,)  that  a  quo  warranto  lies  of  a 
court  baron,  because  "  it  it  patter  qf  right 
to  hold  eouriif  and  to  administer  juttu^,  and 
to  holdpkas,  and  to  draw  attemblie$  qfmen 
togfthoTf  and  to  twoar  <^eort ;  which  \f  any 
doth  mthout  right,  ho  is  to  rendor  an  account 
thtrtrf,^*    And   see  Scroggs,  94;    Rex  v. 


Staiferton  &  Brown,  1  BulsL  54  {  Br.  Quo 
Warranto,  pi.  4 

But  in  The  King  9.  Hulston,  1  Str.  621, 
where  an  infi>rmation  was  gcanted  in  the 
nature  of  a  quo  warranto  against  the  de- 
fendant for  exercising  the  office  of  steward 
of  a  court  leet,  the  court  said  they  would 
not  grant  it  in  the  case  of  a  court  baron, 
that  being  only  a  private  right  and  no 
court  of  record* 

It  has  been  refused  for  holding  a  court 
leet  in  a  manor,  being  a  private  right; 
Rex  V.  Cann,  T.  10  &  11  G.  2,  Andr. 
14.  See  further  M  to  qmo  warranto  of 
court  baron,  Com.  Dig.  Quo  Warranto 
(A.  &  3.)  And  see  as  to  quo  warranto  of 
court  leet,  post,  Ch.  XX  I. 

(0  See  Stamp's  case,  1  Sid.  40;  Mid- 
dleton's  pase,  ib.  169;  King  o.  Street,  8 
Mod.  98;  Comb.  127.  But  see  Telv. 
191,  in  Rex  v,  Staverton,  where  a  court 
baron  is  described  to  be  a  court  of  jus- 
tice. 

(a)  1  Vent.  158 ;  ante,  p.  881. 

(f )  An  application  for  a  mandamus  to 
swear  in  a  s^ward  of  customary  court  was 
once  refused  by  C.  J.  Holt.  See  Anon., 
12  Mod.  665 ;  ante,  p.  381,  n^  (*). 
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court  baron;  and  it  is  obnous  that  the  steward  of  the  court  baron, 
where  pleas  of  debt  are  holden  and  real  actions  were  always  fonnerlj 
commenced,  is  more  in  the  nature  of  a  public  officer  than  the  steward 
of  a  customary  court,  which  is  for  copyhold  purposes  only,  and  in 
which  the  acts  of  the  steward  are  chiefly  of  a  ministerial  nature. 

The  reader  is  reminded,  that  a  grant  for  life  by  deed  of  the  steward- 
ship of  a  manor,  and  of  the  courts  thereto  belonging,  is  good  (y);  and 
is  referred  to  page  92,  where  the  author  has  suggested  that  an  in&nt, 
being  of  years,  of  discretion,  may  preside  in  a  court  baron ;  and  that 
the  stewardship  of  a  court  baron  may  be  granted  in  reTersion  (2r). 


Section  II, 

Of  the  Services  due  from  Freehold  Tenants^ 

We  have/w%  discussed  the  nature  of  the  services  due  to  the  Ibrd 
of  the  manor  in  respect  of  copyhold  land,  and  partially,  also,  the 
nature  of  those  due  in  respect  of  land  of  freehold  tenure  (a).  It  may, 
however,  be  proper  to  take  a  brief  view  of  the  obligations  imposed  on 
the  tenant  by  the  original  grants  under  which  socage  lands  are  held 
derivatively  at  this  period,  making  a  few  preliminary  observations  on 
the  contrasted  properties  of  ancient  and  modern  English  tenure. 

The  feudal  constitution  (described  by  Sir  Martin  Wright  (4)  to  be 
a  military  policy  of  the  northern  conquering  nations),  which  by  de- 
grees established  itself  over  the  western  world  to  the  exclusion  of  the 
Roman  laws,  seems  not  to  have  been  universally  adopted  in  this 
country  till  about  the  middle  of  the  reign  of  William  the  Con- 
queror.  . 

Previous  to  its  introduction  into  England,  the  possessions  of  land 
were  allodial^  a  word  signifying  positive  unqualified  right,  the  owner 
having  the  complete  and  absolute  property,  and  not  holding  of  any 
particular  lord;  whereas  a  feud,  fief  or  fee  denoted  stipendiary  pro- 
perty, or  a  tract  of  land  held  by  gratuitous  donation  on  condition  of 


(y)  Bartlett  p.  Downes,  3  Barn.  &  Cres. 
616:  S.  C.  5  Dow.  &  Ry.  526;  S.  C.  1 
Car.  &  Pay.  522 ;  ante,  p.  96. 

A  grant  to  two  for  a  term  of  years  is 
good,  for  the  appointment  determines  with 
the  lives  of  the  grantees,  and  will  not  go 
to  the  executors  or  administrators;  ante, 
p.  95. 

And  note — A  bishop  may  grant  the 
stewardship  of  a  manor  for  life,  notwith- 
standing the  Stat.  1  Eliz.  c.  19,  if  usually 
so  granted  before  that  statute;  Sir  John 
Trelawney  v.  Bishop  of  Winchester,  1  Burr 


219.  And  see  Young  o.  Stoell,  Cra  Car. 
279;  W.  Jones,  310;  Young  «.  Fowler, 
Cro.  Car.  655 i  S.  C  Mar.  38;  Ridley** 
Pownell,  2  Lev,  136. 

A  bishop  grants  the  stewardship  of  t 
manor  for  life,  and  says  not  for  whoie  Uf«> 
it  shall  be  for  the  life  of  the  grantee ;  Cook 
V,  Younger,  Cro.  Car.  16. 

(z)  Pages  95,  96. 

(a)  Ante,Ch.  VIII. 

(6)  Tea.  p.  6.  And  see  2  Bl.  Com. 
p.  45. 
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performing  certain  stipulated  services^  chiefly  of  a  military  nature. 

These  gifts  were  originally  dependent  on  the  will  and  pleasure  of  the 

grantor^  but  afterwards  were  extended  to  a  term  of  one  or  more  years, 

subsequently  to  the  life  of  the  feudatory  (c),  and  ultimately  were  made 

hereditary. 

Such  grants  as  were  purely  military  were  denominated  proper 

feuds,  and  those  in  which  the  consideration  moving  to  the  grant,  or 

the  services  reserved,  were  not  strictly  conformable  to  that  character, 

were  deemed  improper  feuds. 

The  fundamental  maxim  of  feudal  tenure  is,  that  all  lands  were 

originally  granted  by  the  king,  and  are  therefore  holden  immediately 

or  mediately  of  the  crown. 

Until  the  middle  of  the  seventeenth  century,  a  considerable  (and 
according  to  Sir  William  Blackstone  {d)  the  greatest)  part  of  the 
lands  in  England  was  held  by  knight-service  (e),  (a  tenure  implying 
personal  military  duty),  and  principally  of  the  king  in  cnpite. 

The  tenure  by  knight-service  was  abolished  by  12  Car.  II.  c.  24(/), 
and  differed  very  little  from  a  proper  feud,  being  created  by  pure 
words  of  donation  (^),  transferred  by  livery  or  investiture,  and  per- 
fected by  homage  or  fealty.  This  tenure  drew  to  it  the  advantages 
of  relief y  and  primer  seisin,  wardship,  livery,  aid  for  knighting  the 
lord's  eldest  son,  and  marrying  his  eldest  daughter,  and  for  ransom- 
ing the  lord's  person,  and  also  escheat  The  services  were  occasional^ 
but  with  us  restrained,  as  in  Normandy,  to  forty  days,  and  not  alto- 
gether uncertain,  as  in  proper  feuds. 

The  residue  of  the  lands  in  England  was  divided  into  the  three 
tenures  subsisting  at  the  present  day,  viz.:  I ,  free  socage (h)  (which, 
with  the  lands  held  by  knight-service,  were  alike  denominated  yran A 
tenements) :  2,  pure  villenage :  and  3,  privileged  villenage,  or  villein 


(e)  Feudatory  or  beneficiary  estates, 
when  granted  at  will  only,  were  called 
Mwierat  and  when  afterwards  granted  for 
life,  they  were  termed  Benefida,  which 
vorcl  18  still  retained  amongst  ecclesiastics, 
whose  estates  are  called  Benefices ;  and  the 
term  Feuda  was  first  used  when  estates 
began  to  be  granted  in  perpetuity ;  Spelm. 
Posth.  Treat  of  Feuds,  4,  6,  9 ;  Wright's 
Tee.  19.  Vide  as  to  the  distinction  be- 
tween allodial  and  beneficiary  possessions, 
Roberta.  Hist.  Emp.  Charles  V.,  p.  2^8. 

(d)  2  Com.  73. 

(«)  It  should  seem  that  knight-service 
was  the  implied  tenure,  if  no  particular 
services  were  reserved  on  a  grant  by  the 
Idng,  prior  to  the  12  Car.  2.  See  Dalr.  on 
Feud.  Prop.  p.  24. 


Etcuage  is  sometimes  confounded  with 
knight-service,  Co.  Lit.  $  103;  Wright's 
Ten.  128;  2  BL  Com.  75.  ^ 

(/)  The  prerogative  of  compelling  the 
heir  to  be  knighted  when  of  age,  or  to  pay 
a  fine  to  the  king,  was  abolished  by  16  Car. 
1,  c.  20;  2  Bl.  Com.  69,  70. 

{g)  Wright's  Ten.  l41 ;  2  BL  Com.  63. 

The  honorary  services  of  grand  serjeanty, 
as  well  as  the  tenure  by  copy  of  court  roll, 
were  reserved  by  the  stat.  of  12  Car.  2. 

The  services  of  petit  serjeanty,  as  to 
render  to  the  king  a  war-like  weapon,  are 
not  mentioned  in  that  statute,  but  petit 
serjeanty  still  exists,  and  is  considered  to 
be  a  dignified  branch  of  socage  tenure; 
Co.  Lit.  108  b,  n.  1. 

{h)  Or  free  tenure  in  common  socage. 
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socage  (Z  ).  The  properties  and  diversities  of  the  two  latter  are  treated 
of  in  the  first  and  second  parts  of  the  present  work(m)y  and  the 
author  now  proposes  to  offer  some  few  observations  on  the  nature  of 
socage  tenure^  and  the  services  incident  to  it. 

Socage  is  a  term  as  old  as  Doomsday-Book:  it  first  ooours  in 
Glanvil  (n)^  and^  according  to  the  opinion  of  our  best  lawyers,  is  a 
tenure  per  servitium  soob,  but  bjSomnerCo)  thought  to  be  derived 
iirom  the  Saxon  word  Soc^  importing  a  privilege^  and  Agium,  import- 
ing service  {p). 

Socage  tenure  is  at  least  agreed  to  have  been  originally  a  oon- 
ventional  service  of  a  certain  and  determinate,  and  not  of  a  military 
nature  (9) ;  in  some  respects^  however,  it  resembles  tenure  by  knight- 
aervice  or  chivalry,  socage  land  being  held  of  a  superior  lord  by 
fealty,  and  subject  to  relief  and  escheat,  and  also  (previous  to  the 
statute  of  Charles  II.)  to  aids,  marriage  and  wardship  (though  of  a 
different  nature  from  those  incident  to  knight-service),  and  to  fines 
for  alienation,  when  held  of  the  king  in  capite(r). 

But  since  the  abolition  act  of  12  Car.  II.,  the  only  servioes  inci- 
dental to  lands  of  socage  or  freehold  tenure  are  those  of  which  the 
author  will  now  treat ;  premising  that,  upon  thus  briefly  introducing 
to  the  reader's  consideration  the  subject  of  ancient  and  modem 
English  tenure,  it  may  not  be  thought  irrelevant  to  notice  that  the 
more  general  opinion  is,  that  fireehold  lands  were  devisable  before  the 
Conquest,  but  at  that  period,  or  soon  afler,  the  power  of  disposition 
ceased  as  a  consequence  of  feudal  tenure,  except  as  to  certain  socage 
lands  by  the  custom  of  some  cities  and  boroughs  («). 


(/)  These  are  the  oDly  Uy  teDures  now 
siibsistingi  but  it  is  to  be  remembered  that 
the  tenure  of  frank- almoign  (or  free  alms) 
was  also  reserved  by  the  stat.  of  Car.  2» 
and  which  is  of  a  spiritual  nature,  being 
the  tenure  by  which  religious  houses  held 
their  laniis,  and  by  which  many  ecclesias- 
tical and  eleemosynary  foundations  hold 
lands  at  this  day;  2  Bl.  Com.  101. 

(m)  Ch.  II.  and  Ch.  XVIII. 

(fi)  Somner's  Treat,  of  Gay.  148. 

(0)  lb.  183,  141.'  And  see  2  Bl.  Com. 
80,81. 

(p)  I  Inst.  86  a.  And  see  Mr.  Chris- 
tian's note  on  this  derivation,  2  Bl.  Com. 
81,  citing  Bract  Spelman,  &c.,  against 
Mr.  Somner's  and  Sir  William  Blackstone's 
opinions. 

(q)  Burgage  and  gavelkind  are  included 
in  socage  tenure.  Wright's  Ten.  145. 
And  see  Co.  Lit.  s.  162. 

The  student  is  reminded  that  the  descent 


in  burgage -tenure  is  sometimes  (by  force 
of  the  oustoni  called  Borough- Emgligk)  to 
the  youngest  son,  and  in  gavelkind  tenure 
is  to  all  the  sons  equally. 

And  he  is  referred  on  the  subject  of  the 
descent  of  copyhold  lands  enfranchised 
under  the  Copyhold  Acta,  1841  &  1852, 
to  a  note  of,  ante,  p.  24. 

(r)  2  Bl.  Com.  89. 

(t)  And  it  is  observable  that  upon  a 
distinction  raised  after  the  stat.  of  Quia 
emptores,  between  the  land  tnd  the  «m  or 
profits  of  the  land,  and  die  invention  of 
feoffments  to  uteo,  the  uae  or  profits  covid 
be  disposed  of  by  will  even  before  the  stat. 
27  Hen.  8,  0.  10. 

Socage  lands  and  two- thirds  of  lands 
held  by  knight-service  were  made  devis- 
able by  32  5c  34  Hen.  8,  and  the  latter 
being  converted  into  socage  tenure  in  the 
12  Car,  2,  all  lands  became  devisable^ 
copyholds  excepted  ^  vide  82  Hen.  8,  c  1  s 
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Fealtt. — (And  herein  of  the  ancient  tribute  of  homage), — From 
the  earliest  period  of  the  feudal  system,  the  service  oi  fealty  was  inci- 
dental to  and  inseparable  from  every  tenure,  with  the  exception  of 
tenure  in  franh-almoign  {t),  and  such  as  hold  at  will  or  by  suffer- 
ance (u),  so  much  so  that  if  lands  were  granted  without  the  reserva- 
tion of  fealty,  the  tenure  was  deemed  to  be  allodial  (x),  but  neverthe- 
less the  oath  of  fealty  might  always  be  dispensed  with. 

When  feuds  became  hereditary,  besides  an  oath  of  fealty,  the 
parent  (as  Mr.  Justice  Blackstone  has  observed)  of  our  oath  of  alle- 
giance (y),  the  tenant  (or  vassal),  after  the  ceremony  of  corporal  in- 
vestiture, a  form  imitated  in  our  feoffments  of  land,  usually  did 
homage  to  his  lord,  which  differed  from  the  former  in  this  respect, 
namely,  that  the  fealty  was  a  profession  of  fidelity,  and  the  homage 
an  acknowledgment  of  tenure  (z). 

The  oath  of  fealty  or  pledge  of  fidelity  (and  which  was  conse- 
quential to  homage),  used  always  to  be  made  immediately  after  the 
tenant  had  performe<>  his  homage,  and  was  formerly  deemed  of  the 
first  importance,  the  seisin  of  fealty  being  a  sufficient  seisin  of  all 
other  services  (a). 

Suit  op  Coubt  (6). — The  author  has  already  shown  that  a  court 
baron  is  incident  to  every  manor;  and  at  this  court  the  freehold 
tenants  were  anciently  and  are  still  compellable  to  perform  their  suit 
and  service,  as  well  to  inquire  of  and  maintain  the  rights  of  the  lord, 
as  to  form  a  jury  for  the  trial  of  matters  in  dispute  between  their 


34  &  35  Hen.  8,  c.  £ ;  12  Car.  2,  c.  25 ; 
29  Car.  2,  c.  3:  Co.  Lit.  Ill  b,  n.  1,  4; 
Wright'a  Ten.  172  et  seq.  The  32  Hen.  8, 
c  1,  and  34  &  35  Hen.  8,  c.  5,  were  wholly, 
and  the  29  Car.  2,  c.  3,  was  partially  re* 
pealed  by  the  Willa  Act,  1  Vict.  c.  26. 

(0  9  Co.  123,  in  Anth.  Lowe'a  case; 
Co.  Lit.  i.  131;  Wright's  Ten.  85,  139. 
Vide  also  a  learned  comment  on  the  oath 
of  fealty,  SuHiv.  Feud.  L.  lect.  6,  p.  68. 

(a)  Co.  Lit.  67  b,  n.  2 ;  ib.  68  b,  n.  5. 

(x)  Ante,  p.  440. 

(y)  And  see  SuIUt.  Feud.  L.  p.  283. 

(s)  Homage  of  erery  kind,  as  far  as  it 
relates  to  tenures,  is  now  wholly  at  an  end ; 
12  Car.  2,  c.  24;  Co.  Lit.  67,  b,  n.  1, 105  a, 
n.  1. 

(o)  See  further  as  to  fealty,  ante,  p.  244. 

**  Where  the  writing  is  to  hold  by  certain 
service  for  all  senrices,  as  to  hold  by  fealty 
for  all  services,  [he]  shall  make  no  suit. 
Marlb.  chap.  9." 

It  appears  that  the  lord  is    not  con- 


strained to  avow  on  a  feoffee,  even  in  case 
of  the  death  of  his  tenant,  without  notice 
of  the  feoffment,  but  may  distrain  the 
feoffee  and  avow  upon  the  feoffor,  and  in 
the  case  of  the  tenant's  death  after  such 
alienation,  the  lord  may  distrain  the  issue 
and  avow  upon  him.  And,  indeed,  by 
Stat.  2)  H.  8,  c.  19,  he  need  n6t  avow  or 
justify  of  any  person  certain. 

It  was  held  in  Bevirs  case,  4  Co.  10  bi 
and  in  Bennet  v.  King,  3  Lev.  21,  that 
fealty,  and  «uch  casual  services  as  might 
not  happen  within  the  periods  mentioned 
in  the  act,  were  not  within  the  Statute  of 
Limitation.  See  32  H.  8,  Co.  Lit  115  a; 
also  the  Sut.  of  Limitations,  3  &  4  Will.  4, 
c.  27,  and  the  meaning  given  to  the  word 
**  rent"  by  the  Ist  sect,  of  the  statute. 

(6)  By  the  interpretation  clause  (s.  102) 
in  the  Copyhold  Act,  1841,  the  word 
"rents"  was  to  inclode  "services,"  not 
being  terviee  at  the  lord*e  court. 


444  OF  THE  JURISDICTION  [PABT  III. 

fellow  tenants  (c),  which  duty  led,  in  the  early  feudal  institutions,  to 
their  designation  of  peers  of  the  court,  pares  curicB. 

We  have  also  seen  that  suit  of  court  by  freeholders  may  be  done 
by  attorney,  but  that  such  attorney  cannot  be  appointed  by  parol(£f ) : 
and  that  joint  tenants  and  co-parceners  shall  do  but  one  suit,  the 
eldest  sister  performing  the  suit  in  the  latter  instance,  and  the  otber 
joint  tenants  or  co-heirs  being  contributory  for  the  suit  done  for 
them  (e).  But  if  there  be  two  co-parceners,  and  the  eldest  will  not 
do  suit,  then  the  lord  may  compel  the  youngest  to  make  suit,  who 
shall  have  contribution  against  the  eldest  (/). 

It  has  likewise  been  already  stated  that  a  woman,  in  respect  of  the 
land  she  holds  in  dower,  is  not  allowed  to  sit  on  the  homage  to  try 
issues  in  a  court  baron,  where  the  suitors  are  the  judges,  nor  even  to 
make  presentment,  unless  the  husband  die  without  an  heir,  but  that 
the  husband,  and  not  the  wife,  is  to  perform  all  the  services  to  the 
lord  in  respect  of  the  wife's  freehold  lands  (^). 

The  proper  remedy  for  neglect  of  suit  of  court,  as  well  as  for  re- 
fusal to  do  fealty,  is  by  distress  infinite  of  the  beasts  or  other  personal 
property  of  the  party  distrained  upon  (A) ;  but  the  distress  is  con- 
sidered as  a  pledge  only  for  the  performance  of  the  services,  and  can- 
not be  sold ;  for  which  reason  the  author  apprehends  that  it  can  in 
no  case  be  deemed  immoderate  or  excessive  (t)  under  the  statute  of 
Marlborough  (A). 

But  it  should  seem  that  for  suit  to  a  hundred  court  one  cannot  dis- 
train, except  by  prescription,  and  in  the  lands  chaiged  with  the  suit, 
although  a  hundred  court  is  no  more  than  a  court  baron,  and  the 
suitors  there  are  judges  (Z). 

And  it  is  to  be  recollected  that  suit  of  court  is  not  incident  to 
tenure,  unless  it  be .  suit  service ;  so  that  if  it  should  appear  that  the 
tenure  was  created  subsequently  to  the  statute  of  Quia  emptcres,  the 
author  apprehends  that  the  lord  could  not  distrain  for  the  subtraction 
of  suit,  except  under  a  special  reservation  of  the  remedy  of  distress, 
or  by  prescription  {m). 

ic)  See  ante,  pp.  435—488.  159  (A.),  (B.) ;  ante,  p.  247,  n.  (»). 

(d)  Stat  Merton,  20  H  S^c.  10.  And  (A)  F.  N.  B.  158  et  seq.;  Kitcb.  tit. 
see  F.  N.  B.  156  D.;  Kitch.  293;  ante,  Suit;  3  Bl.  Com.  231.  See  reference  to 
p.  246.  the  Statute  of  Limitations,  post,  p.  445, 

(e)  Ante,  p.  247;    2   Inst    116.  See      n.  (o>. 

also  Fitz.  Abr.  162;   1  H.  4,  8  a;  Kitch.  (i)  Co.   Lit.  68  b,   n.  (5);    Fincb,   L. 

291.  285 ;  BeviPs  case,  4  Co.  8  b  ;  3  Bl.  Com. 

(/)  Fitz.  Abr.  159  E.;  Kitch.  291.  12.  231. 

{g)  Ante,  p.  247.    Note,  that  the  widow  (Ar)  52  H.  3,  c  4. 

is  not  to  be  distrained  for  freehold  land  (/)  F.  N.  B.  161  D.,  n.  (a), 

which  she  holds  in  dower,  if  the  heir  have  (si)  Kitch.  29S,  294. 
sufficient  land  in  the  same  county ;  F.  N.  B. 
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Rents  op  Assize,  &c.— Heriots  (ji). — These  subjects  are  already 
treated  of  at  some  length  in  our  consideration  of  the  services  due  to 
the  lord  of  the  manor  from  his  copyhold  tenants  {o),  to  which  the 
author  must  beg  to  refer  the  reader. 

Reliefs, — Proper  or  ancient  relief  is  not  a  service,  but  a  fruit  or 
improvement  of  service  (p).  This  subject  might,  perhaps,  have  been 
introduced  with  greater  propriety  at  the  end  of  the  present  chapter, 
in  treating  more  generally  of  \h%  fruits  of  tenure^  but  from  the  con- 
trariety of  opinion  as  to  the  true  character  of  the  proper  relief,  (in- 
duced, possibly,  by  the  circumstance  of  its  being  recoverable  by 
distress  (9),)  and  also  from  the  affinity  which  the  relief  bears  to  the 
exactions  prevailing  under  the  feudal  system,  to  which  some  allusions 
have  been  incidentally  made,  the  author  has  preferred  classing  the 
observations  which  it  is  his  design  to  offer  on  the  law  of  reliefs,  with 
the  consideration  of  the  services  usually  rendered  at  this  day  for  lands 
of  freehold  tenure.  A  relief  is  sometimes  due  by  reservation  or  under 
an  immemorial  custom  in  a  particular  manor  (r). 

The  relief  has  been  supposed  to  have  originated  after  the  Conquest, 
and  to  have  been  established  on  the  plan  of  the  Danish  heriot(«), 
upon  estates  in  England  being  made  hereditary;  but  the  better 
opinion  is,  that  it  was  a  fruit  of  feudal  tenure,  and  was  paid  as  an 
acknowledgment  for  the  renewal  of  the  feud,  when  the  succession  was 


(a)  See  the  references  to  the  Copyhold 
Act,  1841,  ante,  pp.  216,  248,  251,  436,  n. 

io)  Ante,  Ch.  VITL 

By  sect.  1  of  3  &  4  Will.  4,  c.  27,  the 
word  "rent**  is  declared  to  extend  to 
heriots,  and  all  services  and  suits  for 
which  a  distress  may  he  made. 

Quit  rents  payable  in  respect  of  free* 
hold  lauds  were,  hefore  the  passing  of 
this  act,  recoverable  for  a  period  of  fifty 
years;  Eldridge  v,  Knott,  Cowp.  214.  And 
mere  length  of  time  did  not  raise  the  pre« 
sumption  in  equity  of  an  extinguishment ; 
ante,  p.  249. 

The  Srd  section  makes  a  particular  pro- 
vision as  to  the  time  of  the  right  first  ac- 
cruing in  cases  of  a  claim  on  death  or  on 
alienation,  or  of  a  reversionary  interest,  or 
on  a  forfeiture  or  breach  of  condition. 

The  36th  section  having  abolished  all 
real  actions,  the  lord  is  without  any  re- 
medy for  quit  rents  if  in  arrear  for  20 
years  or  upwards ;  and  under  the  S4ih 
section,  the  right  to  the  rent  would,  after 


the  20  years,  be  extinguished.  But  the 
period  of  20  years  may  he  extended  even 
to  40  years  by  the  person  entitled  to  the 
rent  being  under  the  disability  of  infancy, 
coverture,  lunacy,  or  absence  beyond  seas. 
Vide  ss.  16,  17,  ante,  p.  249. 

(p)  See  2  Roll.  Abr.  fil4,  515  (D.),  pi. 
8  &  4 ;  3  Co.  66,  in  Pennant's  case ;  Co. 
Lit  83  a ;  Wright's  Ten.  98,  n.  (k).  There- 
fore the  executors  of  the  lord  shall  have  an 
action  of  debt  for  relief;  Leake's  case,  32 
H.  8,  cited  4  Co.  49  b. 

(9)  The  lord  may  distrain,  but  his  ex- 
ecutors or  administrators  cannot ;  post,  p. 
446. 

(r)  Post,  p.  446. 

Note. — "  Reliefs "  are  included  in  the 
general  term  ''rents'*  in  the  Copyhold 
Act,  1841.  See  the  interpretation  clause 
(s.  102). 

(«)  See  the  Appendix  to  Second  Gen. 
Rep.  of  Commissioners  on  Public  Records, 
p.  451. 
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arbitrary  and  dependent  on  the  will  of  the  lord  (0  ;  &nd  that  it  was 
continued  to  be  paid  hj  the  heir  by  way  of  fine  for  taking  up  the 
estate  after  feuds  became  hereditary. 

A  relief  being  a  firuit  of  service  only,  is  not  within  the  limitation  of 
fifty  years,  prescribed  by  32  Hen.  VIII.  c.  2,  in  the  case  of  an 
avowry  or  conusance  for  suit  and  service  («). 

Yet  it  should  seem  that  the  lord  may  distrain  for  the  proper  re- 
lief (or),  as  distinguishable  from  a  prescriptive  or  improper  relief(y)9 
and  cannot  (as  some  say)  have  an  action  of  debt(z);  but  that  his 
executors  or  administrators  may  have  an  action  of  debt  for  the  relief, 
as  well  against  the  tenant  as  against  his  executor,  and  cannot  dis- 
train {a) :  and  as  the  relief  is  incident  of  common  right  to  socage 
tenure,  it  is  not  necessary  to  set  forth  a  title  to  it  in  replevin  (&). 

There  is,  however,  it  appears,  this  distinction  as  to  the  mode  of 
recovering  i^Uef,  namely,  that  when  it  is  due  by  prescription,  resets 
vation,  or  by  custom  (c),  the  lord  cannot  distrain  for  it,  unless  he  can 
show  a  title  to  the  remedy  as  well  as  the  payment  itsdf,  either  by 
prescription  or  custom  ((2). 

It  has  been  held  that  acceptance  of  rent  from  the  new  tenant  is 
no  bar  of  the  relief  due  from  the  old  tenant  {e) :  and  that  a  relief 
cannot  be  apportioned ;  so  that  on  the  death  of  one  of  several  copar- 
ceners, who  are  but  as  one  tenant  to  the  lord,  no  relief  is  payable  (/) ; 
and  the  author  apprehends  that  the  same  rule  is  applicable  to  joint- 
tenants. 


(0  lb.;  Wright's  Ten.  15;  Spel.  Treat. 
of  Feads,  33 ;  2  Bl.  Com.  65. 

(«)  2  Inst  95, N.  2;  Co.Litt.  83  a;  Be- 
vies case,  4  Co.  10,  11 ;  ante,  p.  66,  n.  (k). 
Yet  in  avowry  for  relief,  the  avowant  must 
allege  a  seisin  of  the  services ;  2  Inst.  96. 
K.B.  The  Stat,  of  Limitations  (3  &  4  Will. 

4,  c.  27),  embraces  all  services,  ante,  p.  445, 
n.,  but  would  seem  not  to  extend  to  re- 
liefs. 

(x)  But  the  distress  could  not  be  sold, 
the  author  apprehends,  under  the  stat.  4 
Geo.  2,  c.  28 ;  Scroggs,  98. 

{y)  i.  e.  a  relief  presumed  to  have  been 
reserved  by  a  lost  deed,  with  a  clause  of 
distress ;  Gilb.  Dis.  8. 

(z)  Co.  Litt.  47  b,  83  b,  162  b;  Gilb. 
Dis.  7 ;  but  see  contra  as  to  action  of 
debt,  Co.  Cop.  s.  31,  Tr.  45;  Hungerford 
v.  Havyland  or  Harryland,  W.  Jones,  132; 

5.  C.  2  Bulst  328 ;  S.  C.  Latch.  37,  &c. ; 
S.  C.  2  Roll.  Rep.  371 ;  see  also  Dy.  24  a, 
ca.  149;  Lord  North's  case,  2  Leo.  179; 
imd  Kitch.  p.  86,  says,  "  It  seems  the  lord 


shall  have  debt  for  relief,  and  clearly  the 
executors  shall  have  debt  for  relief,  32 
Hen.  8,  20 ;  19  Hen.  6 ; "  ante,  p.  251. 

(a)  See  Co.  Litt.  as  in  the  last  note  ;  1 
Sho.  36,  in  Shuttleworth  v.  Garrett ;  1  Roll. 
Abr.  665;  Leak's  case,  cited  4  Co.  496; 
ante,  p.  445,  n.  (^);  Lord  St.  John  «. 
Brandring,  Cro.  Elix.  883 ;  S.  C.  Noy,  43. 

(6)  Freeman  v.  Booth,  3  Lev.  145. 

(c)  As  where  lands  are  held  of  A.  of 
his  manor  of  B.  by  payment  of  rent  and  a 
customary  relief  of  one  year's  value  by  the 
heir.  N.B.  The  sum  paid  as  relief  custom 
is  very  uncertain,  and  in  some  places  is 
a  year's  and  in  others  half  a  year^  pro- 
fits, and  is  frequently  payable  on  aliena- 
tion as  well  as  on  death ;  Co.  Cop.  s.  25, 
Tr.  27,  28. 

(d)  Hungerford  v.  Havyland,  ubi  sap. ; 
Gilb.  Dis.  8. 

(e)  Parham  v.  Norton,  Cro  Elis.  8S6; 
S.  C.  Mo.  643 ;  S.  C.  cited  in  Pennant's 
case,  3  Co.  66  a. 

(/)  3  Leo.  13,  ca.  30. 
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Section  III. 

Of  Amercements. 

An  amercement  (g)  is  in  Latin  called  miserlcordiay  because  it  ought 
to  be  assessed  mercifully  hj  the  peers  or  equals  of  the  delinquent  (A). 

It  is,  the  author  apprehends,  the  province  of  the  homage  of  a  court 
baron  to  assess  every  amercement,  the  statute  of  Magna  Charta 
(9  Hen.  III.),  cap.  14,  having  provided  that  freemen  (t)  should  be 
amerced  after  the  manner  of  the  fault  committed,  and  that  the 
amercements  should  be  assessed  only  by  the  oath  of  honest  and  lawful 
men  of  the  vicinage  {k) ;  and  that  an  ecclesiastical  person  should  not 
be  amerced  in  respect  of  his  spiritual  benefice,  but  in  respect  of  his 
lay  tenement ;  and  the  stat  of  Westm*  1  (3  Edw.  I.),  c.  6,  having 
enacted  that  no  man  should  be  amerced  without  reasonable  cause, 
and  according  to  the  quantity  of  his  trespass  '^  and  that  by  his  or 
their  peers/* 

Yet  by  prescription  the  steward,  even  of  a  court  baron,  where  the 
suitors  are  the  judges,  may  assess  an  amercement  (/);  but  then  the 
amercement  must  be  affeered  by  the  peers  or  equals  of  the  offender, 
that  is,  by  firee  tenants  of  the  manor;— and  where  debt  was  brought 
for  an  amercement,  which  though  affeered  did  not  appear  to  be  so  by 
free  tenants,  the  action  was  held  not  to  lie  (m). 

The  practice  of  affeering  amercements  arose  out  of  the  above  sta* 
tote  of  Magna  Charta,  it  being  considered  that  the  extent  of  a  fault 
committed  could  only  be  known  by  the  affeerment  of  the  peers  of  the 
oflender  (n). 

But  as  the  act  of  affeerment  is  no  otherwise  prescribed  by  that 
statute,  or  by  the  above  statute  of  Westm.  1,  than  by  the  constructive 
sense  of  the  provisions  just  cited,  the  spirit  as  well  as  the  literal 
meaning  of  those  provisions  would  seem  to  be  satisfied  by  an  amerce* 
ment  by  the  homage  in  a  particular  sum^  without  any  affeerment  (o). 

Yet  as  it  is  by  the  judgment  of  his  peers  that  every  man  is  to  be 
amerced,  it  is  better,  and  has  been  thought  essential  (p),  that  two,  at 
least,  of  the  homage  riiould  be  appointed  affeerors,  even  when  the 

ig)  WUe    or    WUa  ib    an    old    Saxon  748. 

word,   also    signifying    amercement.      So  (m)  Baldwin  v.  Tudge,  2  Wils.  20;  and 

likewise  the  word  Bote^  and  the  word  Wera  see  Conyers  v.  Franke,  3  Lev.  19. 

or  fr«r«.  (n)  Br.  Amerc.  pi.  50,  cites  10  Hen.  ^ 

<A)  Co.  Lit.  126  b.  7. 

(I)  The  word  ** freeman**  implies  a  free-  (o)  Matthews  v.  Cary,  1  Show.  62 ;  per 

holder,  and  extends  as  well  to  sole  corpo-  Holt,  C.  J.,  in  Brook  o.  Hustler,  1 1  Mod. 

rations  as  bishops,  &&,  as  to  laymen,  but  76. 

not  corporations  aggregate  ;  2  Inst  27.  (p)  See  Gilb.  Eq.   Rep.   211,  in  Ed- 

(Ir)  Or  equals  [per  puree],  wards  v,  Hughes ;   2  Vin.  Abr.  Amerce- 

(/)  Blunt   o.    Whitacre,    1    Leo.  242;  ment  (D.) 
but  see  Rowletson  v.  Alman,  Cro.  EUz. 
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homage  amerce  in  a  sum  certain,  in  order  that  the  office  of  the 
homage  and  that  of  the  affeerors  should  not  be  confounded  (q) ;  and 
the  afieerment,  it  should  seem,  must  be  made  at  the  same  court  (r). 

And  it  is  the  more  usual,  and  certainly  the  more  advisable  course, 
for  the  homage  of  the  court  baron  to  adjudge  the  party  to  be  amerced 
in  general  terms,  quod  sit  in  misericordid,  and  then  to  have  the  sum 
ascertained  by  affeerors  («). 

Should  the  amercement  be  immoderate^  and  the  lord  or  steward 
neglect  to  have  it  moderated  by  affeerment,  the  writ  of  moderata  tut- 
sericordid  may  be  sued  out  directed  to  the  lord  or  his  baili&,  com* 
inanding  them  that  they  moderately  amerce  the  party  according  to 
the  quantity  of  his  fault,  &c.,  which  writ  is  founded  on  the  above 
statute  of  Magna  Charta,  c.  14 ;  and  the  process  upon  it  is  alias 
and  pluries;  and  attachment,  which  attachment  is  directed  to  the 
sheriff  (^). 

When  two  or  more  are  amerced  for  the  same  trespass,  they  cannot 
join  in  a  writ  de  moderata  misericordid y  as  they  should  be  severally 
amerced  («). 

And  if  the  lord  or  steward  amerce  any  tenant  or  party  in  the  coait 
baron  without  cause,  and  distrain  for  the  amercement,  trespass  will 
lie  (x). 

Where,  according  to  an  established.custom  in  the  particular  manor» 
a  by-law  is  made,  and  a  penalty  laid  upon  every  tenant  guilty  of  a 
breach  thereof,  such  penalty  is  in  the  nature  of  a  fine  set  by  the  court, 
and  no  affeerment  can  be  necessary  (y);  indeed  an  affeerment  or  altera- 
tion of  the  penalty  would  be  illegal  (z).  But  if  the  fine  in  such  a  case 
were  discretionary,  then,  the  author  apprehends,  affeerment  would  be 
essential  (a). 

A  court  baron  not  being  a  court  of  record,  neither  the  lord  nor 
steward  can  fine  or  imprison  (b) :  nor  can  the  lord  nor  steward  assess 


(q)  Hob.  129,  per  Hobart 

(r)  3  Keb.  363,  in  Cutler  ^  Creswick ; 
ScroggSi  150. 

Sworn  affeerors  are  absolutely  essential 
in  a  court  leet;  3  Lev.  206;  Gilb.  £q. 
Rep.  211;  post,  tit.  ''Courts  Leet, 
(Amercement)." 

(<)  Brook  9.  Hustler,  sup.;  S.  C.  1 
Salk.  56;  Griesley's  case,  8  Co.  40  b;  but 
see  Hob.  129,  in  Wilton  v.  Hardingham. 

(0  F.  N.  B.  75?  Kitch.  153;  Co.  Lit 
126  b. 

(tt)  Godfrey's  case,  11  Co.  43  a. 

(«)  F.  N.  B.  75,  C;  Kitcb.  158;  Co. 
LitL  126  b. 

(y)  Castle  0.  Oldman,  1  Leo.  203;  Da- 
vies  V.  Lowden,  Cart.  29  ;  Griesley's  case, 


8  Co.  38  b ;  Morgan's  ease,  8  Mod.  301 ; 
but  in  tbe  latter  case  one  justice  was  of 
opinion  tbat  the  custom  was  abrogated  by 
Magna  Charta ;  and  see  Edwards  ^  Hughes^ 
ubi  sup. 

(z)  Scarning  v,  Cryer,  3  Leo.  8 ;  S.  C. 
Mo.  75  ;  S.  C.  Bendl.  159. 

(a)  Morgan's  case,  sup. 

(b)  Co.  Cop.  s.  26,  Tr.  34;  Grietley'a 
case,  Godfrey's  case,  sup.;  1  Roll.  Rep. 
74 ;  Waterman  «.  Cropp,  Godb.  381 , 
Scroggs,  5 ;  and  see  Lord  Cobham  v. 
Brown,  1  Leo.  217;  but  it  would  seem 
that  tbe  Admiralty  Court,  which  is  no 
court  of  record,  may  fine  and  imprison  for 
a  contempt  in  court ;  Sparks  «.  Martyn,  1 
Vent.  1. 
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an  ameroement  for  a  private  trespass  done  to  the  lord^  except^  per- 
haps, by  custom  (c). 

The  lord  of  a  manor  cannot  distrain  for  an  amercement  in  a  court 
baron,  as  of  common  right  {d)y  for  he  shall  not  have  a  double  distress, 
and  he  may  distrain  for  the  service  itself  (e) ;  but  the  remedy  for  an 
amercement  is  action  of  debt(/). 

It  should  seem,  however,  that  the  king  by  his  prerogative  may  dis- 
train for  an  amercement  as  of  common  right  (g) ;  and  that  a  distress 
fer  an  amercement  in  a  court  baron  for  non-peiformance  of  suit  may 
be  good  by  prescription  (A),  but  the  goods  of  an  under-tenant  could 
not  be  distrained  under  such  a  prescription  (t). 

The  bailiff  of  a  manor  cannot  distain  ex  officio,  nor  per  mandatum 
of  the  lord,  but  must  have  a  special  warrant  from  the  lord  or 
steward  (A),  and  it  should  seem  that  the  precept  must  beset  forth  in 
the  pleadings  (Q. 

The  bailiff  is  not  punishable  in  trespass  for  levying  damages  by 
command  of  the  steward,  although  the  party  plead  to  the  jurisdiction, 
unless,  indeed,  the  verdict  be  defeated  by  a  writ  of  false  judgment  (m). 

In  trespass  on  distress  for  an  amercement  in  a  court  baron,  the 
defendant  must  plead  the  exact  title  of  the  court  before  whom  it  was 
held,  that  the  trespass  was  committed  intra  manerium,  and  not  merely 
that  it  was  presented  that  a  trespass  was  committed  (ra),  and  that  the 
distress  was  made  intra  jurisdictionem  curia  (o). 

It  would  seem  that  the  amercement  is  lost  by  the  death  of  the 
tenant  before  it  is  levied,  as  it  is  qucui  actio  personalis  (p),  and  not 
like  the  case  of  relief,  where  action  lies  against  an  executor  (j). 


(c)  See  Blant  v.  Whitacre,  1  Leo.  242 ; 
Partridge  «.  Walker,  P.  16  Car.  2,  B.  R. 
Seroggs,  147 ;  Kitch.  p.  164,  says  "  The 
Iffd  csnnot  amerce  a  man  in  his  own 
court  for  trespass  made  to  himself,  by  the 
law,  but  he  may  by  custom." 

{d)  Fell  or  Pill  o.  Towers,  Noy,  20 ; 
Cro.  Eliz.  792 ;  Rowletson  o.  Alman,  ib. 
748;  Blunt «.  Whitacre,  ubi  sup. ;  Scroggs, 
H5 ;  but  see  Co.  Cop.  s.  81,  Tr.  46 ;  1 
BroffnL  36. 

(e)  Gilb.  Dia.  16 ;  Goosey  v.  Pot,  Ow. 
146;  Allen  o.  GiTers,  Mo.  186;  God- 
frey's case,  11  Co.  46  a;  Pell  or  Pill  o. 
Towers,  sup. ;  ante,  p.  246. 

(/)  12  R.  2;  Statham,  f-  62;  Kitch. 
86:  ib.  146,  163,  164 ;  Gilb.  Dis.  11. 

(g)  Rowletson  v.  Alman,  sup. 

(A)  lb. ;  and  see  cases,  sup.  n.  (c)  and 

(t)  Cro.  Eliz.  792. 

{k)  Rowletson  «.  Alman,  sup. ;  SteTer- 

8. 


ton  V.  Scrog8,Cro.  Eliz.  698. 

(I)  Lamb  v.  MiUs,  4  Mod.  877.  The 
baili£f  should  be  sworn  to  the  due  discbarge 
of  the  duties  of  his  office ;  see  Scroggs,  99  ; 
1  Roll.  Rep.  888. 

(m)  Kitch.  148. 

(n)  Armyn  v.  Appletoft,  Cro.  Jac.  682  ; 
Seaming  v.  Cryer,  8  Leo.  7 ;  S.  C.  Mo. 
76;  S.  C.  Bendl.  160;  and  see  Parham 
V.  Norton,  Cro.  Eliz.  886 ;  Blunt  v.  Whit- 
acre, ubi  sup. ;  but  see  Lukin  v.  E?e,  Mo. 
89. 

(o)  Anon.  1  Mod.  76* 

(/>)  Jackman  v.  Uoddesdon,  Cra  Eliz. 
861.  Being  a  personal  default,  the  cattle 
of  a  stranger  or  lessee  of  the  tenant  could 
not  be  distrained ;  Pell  or  Pill  v.  Towers, 
ubi  sup.  And  see  41  £.  3,  26  b,  p.  28, 
cited  Dy.  317  b,  n.  a ;  Goosey  v.  Pot,  ubi 
sup. 

Iq)  Co.  Lit  296  a ;  ante,  p.  446. 
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Section  IV. 

Of  By-Laws. 

The  tenants  of  a  manor  or  vill^  it  is  said,  may  make  by-laws, 
touching  their  commons  and  the  like,  to  bind  themselTeB^  but  not 
strangers  (r) ;  and  again  it  is  said,  that  where  a  by-law  is  for  the 
public  good,  as  to  make  a  causeway  or  bridge,  it  is  binding  on  all, 
though  all  do  not  agree  (^),  and  even  without  a  custom  (0 ;  but  the 
author  apprehends  that  a  by-law  in  a  court  baron  will  bind  such 
tenants  only  as  are  assenting,  unless  it  be  made  under  an  immemorial 
custom,  or  by  prescription  (tc).  And  even  with  a  custom  in  &Yor  of 
a  byrlaw,  a  stranger  could  not  be  bound  by  it  {x),  as  every  custom 
must  be  reasonable  in  its  commencement. 

So  where  the  by-law  was  that  no  tenant  should  put  a  steer  <hi  the 
common,  being  a  year  old  or  more,  upon  pain  of  sixpence  for  eiveiy 
offence,  and  that  it  should  be  lawful  to  distrain  for  the  same,  it  was 
adjudged  on  demurrer  in  replevin  that  this  by-law  was  void;  for 
where  a  man  hath  right  of  common  for  all  commonable  cattle^  it  is 
against  oonmion  right  to  restrain  him  from  one  particular  aort  of 
cattle ;  but  if  the  by-law  had  been  that  none  should  put  in  his  cattle 
before  a  particular  day  it  had  been  good,  for  that  would  not  take 
away„  but  only  order  the  inheritance  iy). 

And  where  the  homage,  under  a  custom  to  make  by-laws  for  the 
well  ordering  of  a  common,  ordained  that  no  commoner  should  put 
his  sheep  in  a  particular  part  of  the  common,  under  a  penalty  of  3«.  4<i 
to  the  lord,  upon  demurrer  in  replevin,  this  was  adjudged  to  be  a 
good  law,  especially  since  it  did  not  take  all  the  common,  but  only 
for  sheep5  and  in  a  particular  place  (z). 

And  again,  where  the  inhabitants  of  a  particular  place  used  to 
repair  a  bridge  for  the  convenience  of  the  commoners,  and  a  by-law 
was  made  that  the  inhabitants  should  repair  the  bridge  before  a 


(r)  Vide  Br.  tit  Customs,  pL  S2,  cites 
21  H.  7»  40 ;  Lex  Man.  42,  pL  1 ;  Hob. 
212,  in  Norris  v,  Staps. 

(j)  Vide  Kitch.  89,  156,  cites  44  E.  8, 
19;  Br.  tit.  Customs,  pi.  6.  And  see 
1  Mod.  194,  in  Rogers  o.  DaTenant;  8  E. 
1,  Ass.  418,  cited  Kitch.  89. 

</)  5  Co.  63  a,  in  The  Chamberlain  of 
London's  case.  In  that  case  a  by-law  for 
repairing  a  church  or  a  highway  was  con- 
sidered equally  for  the  public  good,  and 
therefore  binding;  Scroggs,  140.  But 
some  of  the  books  distinguish  between  the 
two  cases,  and  deem  the  latter  only  good ; 
44  E.  8, 19;  Kitch.  89. 


(«)  See  Kitch.  89, 156;  Hob.  212;  Ifo. 
579. 

(«)  11  H.  7,  14;  21  H.  7,  40;  Fits. 
Abr.  tit.  Prescrip.  pL  67;  Br.  Abr.  tit. 
Prescrip.  40;  lb.  Customs^  pL  32.  75; 
Kitch.  89,  156. 

(y)  Erbery  «.  Latton,  1  Leo.  189 ;  8.  C 
1  And.  284.  One  cannot  praacribe  to 
make  by-laws  to  alter  inheritances;  49 
Ass.  8;  Kitch.  90.  And  sec  per  Man- 
wood,  15  EUz.  Kitcb.  156. 

(%)  James  v.  Tintney  or  Tutaey,  Cro. 
Car.  497 ;  S.  C.  W.  Jones,  480 ;  S.  C.  Win. 
SO.  And  see  the  aiguroent  of  tli«  Ch.  J. 
in  S.  C.  Mar.  28. 
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tain  day  under  a  penalty,  and  this  not  being  done,  tiie  de£ralt  waa 
presented  at  the  next  court,  and  one  of  the  inhabitants  was  distrained ; 
on  demurrer  in  replevin  the  plaintiff  had  judgment,  because  the 
defendant  had  set  forth  tluU  the  steward  made  this  by-law  with  the 
consent  cf  the  homage,  whereas  all  by-laws  are  to  be  made  by  the 
homage  (a). 

When  a  by-law  is  made  by  custom,  the  breach  of  it  need  not  be 
presented  by  the  homage,  nor  is  it  necessary  in  replevin  to  aver  the 
necessity  of  a  by-law  (b).  And  notice  of  it  is  unnecessary,  it  being 
proclaimed  in  court,  where  every  tenant  is  bound  to  attend  (c). 

And  when  a  penalty  is  inflicted  for  a  breach  of  a  by-law,  for  which 
the  law  distrains,  and  does  not  say  whose  cattle  they  were,  yet  it  is 
said  they  shall  be  intended  to  be  the  cattle  of  the  offender  (d). 

The  penalty  for  a  breach  of  a  by-law  made  at  a  court  baron  is 
in  the  nature  of  a  fine  rather  than  an  amercement  and  is  not 
aflfeerable  («)• 

In  the  case  of  Seaming  v.  Cryer  (f^),  under  a  custom  to  make  by- 
laws, and  to  set  penalties  on  those  who  offended  against  them,  and 
distrain  for  the  same,  a  by-law  was  made,  and  at  another  court  the 
defendant  was  presented  for  a  breach  of  it,  by  which  the  penalty 
(which  was  20s.)  was  forfeited,  but  exgr.  cut^,  the  penalty  was  affeered 
at  6s,  Sd.;  and  upon  a  demurrer  to  the  conuzance  it  was  adjudged 
in,  not  only  because  a  pain  of  a  certain  sum,  as  this  was,  could  not 
be  altered,  but  also  because  the  defendant  pleaded  that  the  present- 
ment was  made  corcan  sectatoribtu,  without  showing  their  names  (^). 

Where  the  custom  of  the  manor  authorizing  the  homage  to  make 
by-laws,  and  assess  penalties  on  breach  thereof,  should  be  silent  as 
to  the  remedy,  and  there  should  be  no  prescription  for  a  distress,  the 
penalty  could  only  be  recovered  by  action  of  debt  by  the  lord,  sup- 
posmg  the  penalty  given  to  him  by  the  custom. 

[Plaints  of  debt,  &:c.,  in  courts  baron  having  been  superseded  by 
tbe  more  direct  remedies  provided  by  the  county  courts,  and  the 
writ  of  right  patent  having  been  abolished  by  3  &  4  WilL  lY.  c.  27, 


(a)  Weill  V.  Cottrell,  8  Lev.  48 ;  Tide  custom,  came  into  question  in  the  cue  of 
the  pleadings  in  this  case.  Lex  Man.  App.  Ellwood  «.  Bullocl^  6  Ad.  &  £1.  (N.  S.) 
^  31,  pi.  11.    But  see  the  report  of  James  388. 

f  Tintney,  in  Mar.  28 ;  and  Lord  Exeter's  (e)  James  v.  Tintney,  sup. 

cue.  Scroggs,  140.  (d)  Lex  Man.  42,  pi.  2. 

(b)  Lord  Cromwell's  case,  8  Leo.  88 ;  («)  Ante,  p.  448. 

S.  C.  Dy.  828 ;  Lex  Man.  42.    And  such  (/)  8  Leo.  7 ;  S.  C.  BendL  169 ;  S.  C. 

l>y-laws  bind  the  tenants  as  well  freeholders  Scarling  v.  Criett,  Mo.  75. 

*i  copyholders ;    Anon,  (but  qu«  S.  C.)  (g)  Vide  also  Garrett  v.  Higby,  T.  Jones, 

Oodb.  $0.  129. 
The  Yalidity  of  a  by-law,  as  against  a 
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&  36^  it  has  been  considered  unnecessary  to  retain  the  Bections  on 
those  subjects  in  the  last  edition.] 


Section  V, 

^  Of  the  Fruits  of  Tenure ;  and  Seigniaral  Franchise, 

Escheat  (m). — The  word  escheat  is  a  feudal  term  importing  a 
turn  of  tenure  (n),  and  there  can  be  no  escheat^  the  author  appre- 
hendSj  but  per  defectum  sanguinis  (o)^  that  is,  for  default  of  heirs,  or, 
more  correctly  speaking,  pro  defectu  tenentis(p);  but  lands  may 
revert  to  the  lord  per  delictum  tenentis,  that  is,  for  felony  (q) ;  but 
this  is  rather  a  forfeiture  than  an  escheat  (r) ;  and  extends  to  lands 
purchased  by  or  descending  to  the  party  after  committing  the 
felony  (5). 

And  in  the  case  of  high  treason  the  forfeiture  of  freehold  land  is 
to  the  king  by  the  common  law,  of  whomsoever  the  land  be  holden(<), 
and  not  to  the  lord(tt),  who  is  considered  to  be  deprived  of  his  seig- 
niory, as  a  punishment  for  his  failing  in  that  caution  that  was  due 
to  the  public  in  the  choice  of  his  tenant  (x) ;  though  of  petit  treascKi 


(m)  This  royalty  is  specified  .  id  the 
82nd  clause  of  the  Copyhold  Act,  1841, 
among  the  manorial  rights  excluded  from 
the  operation  of  the  act,  unless  expressly 
commuted.  See  also  s.  48  of  the  Copy- 
hold  Act,  1852. 

(r)  It  is  said  that  a  foundership  cannot 
escheat,  nor  he  forfeited,  being  annexed 
to  the  blood ;  Br.  Eschete,  pi.  9 ;  ib.  Co- 
rodies,  pi  5,  cites  24  E.  3,  38,  72;  but 
again,  it  has  been  said  that  a  foundership 
may  come  to  the  king  by  escheat ;  Br. 
Peticion,  pL  26,  cites  5  E.  4,  118. 

(0)  Sir  O.  Sands'  case,  Hardr.  494; 
S.  C.  2  Freem.  129;  1  Sid.  408;  Jenk. 
203,  pi.  27;  but  see  Co.  Lit  13  a;  Bur- 
gess p.  Wheate,  1  Sir  W.  Bl.  133,  &c., 
141,  &c. ;  ante,  pp.  283,  284. 

ip)  Hardr.  494,  495 ;  1  Eden,  201. 

(g)  Attainders  that  give  escheat  to  the 
lord  must  be  by  judgment  of  death  given 
in  some  court  of  record  against  the  felon, 
found  guilty,  by  verdict  or  confession,  of 
the  felony,  or  it  must  be  by  outlawry  of 
him ;  Bacon's  Use  of  the  Law,  38 ;  10 
Yin.  143,  (A.  2,)  pi.  3.  N.B.  By  the 
54  Geo.  3,  c.  185,  corruption  of  blood  was 
taken  away,  except  for  the  crime  of  trea- 
son,  or  of  murder,  or  of  abetting  the  same ; 
ante,  p.  313. 

(r)  The  stat  25  Ed.  3,  c.  2,  makes  this 
distinction  between  escheats  and  forfeit- 
ures, declaring  that  in  the  cases  of  high 


treat&H  the  foifeitwe  rfeMehaait  pertuneth 
to  the  king,  as  well  of  the  lands  nnd  tene- 
ments holden  of  others  as  of  himself;  and 
that  in  cases  of  pBtU  tretucm,  the  es- 
cheats ought  to  pertain  to  every  lord  of  his 
own  fee.  See  Sir  Martin  Wright* s  Treat. 
of  Ten.  p.  117  (n.  x.).  The  above  statate 
was  partially  repealed  by  26  &  27  Vict,  c 
125.  And  see  further  as  to  the  distinction 
between  escheat  and  firfeUmre,  Sir  W.  BL 
pp.  148, 144, 145,  &c,  in  Bargess  ^  Wheste. 

(j)  Br.  Eschete,  pi.  3,  cites  48  £.  8,  2; 
Finch,  71  b. 

(0  Sup.  n.  (f);  Br.  Eschete,  pL  14, 
cites  22  Ass.  49;  Co.  Lit.  IS  a,  cites 
Nicholl's  case.  Plow.  Com. ;  and  see  Con- 
sider, on  the  Law  of  Forfeit  for  High 
Treason,  4th  ed.,  pp.  60,  65  ;  Hale,  H.  P. 
C.  V.  1.  c.  23. 

(u)  This,  since  the  stat  83  Hen.  8, 
c.  20  (partially  repealed  by  26  &  27  Yict. 
c.  125),  applies  to  lands  held  in  fee  tail  as 
well  as  fee  simple ;  and  the  forfeitore  is 
before  office  found ;  Dowtie's  case,  3  Ca 
11a.  And  the  estate  of  a  trustee  was  for- 
feited by  attainder,  as  the  king  could  not 
have  been  a  trustee,  Jenk.  190,  pi.  S ;  bat 
in  such  cases  it  was  usual  for  the  crown  to 
re-grant  the  estate,  ex,  gr»  to  the  etitef 
que  trutt;  Mo.  196;  Vin.  Abr.  Uses, 
(C.) ;  Co.  Litt.  13  a,  n.  7. 

(«)  Wright's  Ten.  119;  Consider,  on 
the  Law  of  Forfeit,  for  High  Treason,  61. 
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the  forfeiture  is  to  the  lord  (y) ;  but  even  where  the  tenant,  that  is  to 
say,  a  tenant  in  fee  simple,  is  guilty  of  felony  only  (z),  the  king  is 
entitled  to  the  land  for  a  year  and  a  day  (a),  to  the  prejudice  of  the 
lord  (b). 

But  if  the  heir  in  fee  simple  commit  treason  in  the  lifetime  of  his 
fikther,  the  lord  shall  have  the  land  by  escheat,  and  not  the  king  by 
foi^tiue,  as  the  son  never  was  seised  (c). 

And  lands  vested  in  the  lord  by  attainder  of  felony  are  not 
dirested  by  a  subsequent  act  of  high  treason  (cf). 

If  a  tenant  be  outlawed  of  felony,  and  the  lord  enter  by  escheat 
(or  forfeiture),  the  tenant,  on  reversing  the  outlawry,  may  re-enter, 
but  not  without  a  scire  facias  against  the  lord,  as  he  is  in  by  title  (e). 

And  if  after  outlawry  of  the  principal  on  felony  the  accessory  is 
convicted  and  executed,  and  the  lord  enter  on  the  lands  of  the  acces- 
sory for  an  escheat,  and  afterwards  the  principal  reverses  the  out- 
lawry and  pleads  to  the  felony  and  is  acquitted,  the  heirs  of  the 
accessory  shall  re-enter  on  the  land  (/). 

If  a  person  be  outlawed  on  an  indictment  {g)  for  felony,  a  convey- 
ance pending  the  process,  and  before  outlawry,  will  not  defeat  the 
lord  of  his  escheat,  but  a  feoffee  might  traverse  the  time  of  the  feoff- 
ment or  the  felony  itself  (A). 

When  a  man  having  an  estate  in  freehold  lands  for  his  own  life  or 
the  life  of  another  commits  treason  or  felony,  it  is  said  that  the  whole 
estate  is  forfeited  to  the  crown,  and  that  there  is  no  escheat  to  the 

loid(i). 

A  remainder  or  reversion  in  fee  is  capable  of  seisin,  and  may 
escheat  as  well  as  an  absolute  fee  (A),  and  on  the  death  of  the  tenant 


(y)  Supra,  D.  (r). 

(s)  By  which  is  to  be  understood  felony 
pUDkhable  by  death ;  2  Inst  38. 

(a)  "  ¥rhere  tenant  in  tail  or  tenant  for 
life  is  attainted,  then  the  king  shall  have 
the  profits  of  the  lands  during  the  life  of 
tenant  in  tail,  or  of  the  tenant  for  life ;"  2 
lost.  87. 

(6)  Magna  Charta,  c.  22;  17  Ed.  2, 
c  16 ;  StandC  Pleas  of  the  Crown,  lib.  3, 
c.  80;  Br.  Corone,  pi.  208;  and  see  2 
Inst  86,  citing  Glanv.  Bract  Brit  Flet 
and  the  Mirror. 

(c)  Br.  Eschete,  pi  6,  cites  11  H.  4, 10, 
11;  Co.  Litt  18  a. 

(d)  8  Inst.  218. 

(e)  Br.  Scire  facias,  pi.  109,  cites  8  H. 
6,2. 

(/)  9  Co.  119  b,  in  Lord  Sanchar's 
csae;  8  Inst.  281. 


(g)  Contr^,  on  Appeal,  as  the  writ  does 
not  contain  the  time  when  the  felony  was 
committed ;  Co.  Lit  18  a  &  b. 

(A)  8  Inst.  280,  cites  49  E.  8,  11 ;  7  E. 
4,  I,  2 ;  Ca  Litt  18  a,  h ;  but  on  attainder 
upon  verdict  a  feoffee  could  only  travena 
the  time ;  8  Inst.  231. 

(«)  Bacon's  Use  of  the  Law,  p.  40.  But 
copyholds,  whether  held  in  fee  simple  or 
lor  life,  are  forfeited  to  the  lord ;  and  if  in- 
tailed,  the  forfeiture  is  to  the  lord  during 
the  life  of  the  offender,  ib.  And  see  ante, 
p.  818,  n.  (/). 

{k)  Br.  Prerog.  pi.  25,  cites  18  H.  4, 
11 ;  Dy.  137,  pi.  26,  cites  8  H.  6.  And 
the  lord  by  escheat  would  be  intitled  to 
distrain  for  the  rent  reserved  by  a  lease  for 
life,  but  could  not  enter  by  force  of  con- 
dition broken  ;  Co.  Lit  s.  348. 


454 


OF  THE  JURISDICTION 


[PABT  m- 


for  life,  if  a  stranger  abated,  the  lord  might  have  had  a  writ  of 
intrusion  (/).  But  as  the  lord  by  escheat  was  in  by  title  and  not  hy 
way  of  estate,  he  shall  not  have  the  benefit  of  a  warranty  made  to 
the  tenant,  nor  take  advantage  of  a  voucher  or  condition  (m). 

That  which  does  not  lie  in  tenure,  as  a  rent-charge,  advowaon, 
common  or  the  Hke,  cannot  escheat  (n) ;  but  if  the  grantee  die  without 
heir,  or  should  the  grant  be  to  a  corporation,  and  the  corporation  be 
dissolved,  the  rent,  advowson,  £c.  would  be  extinct  (o).  Yet  a  rent- 
charge,  advowson,  common,  or  other  thing  which  is  not  held,  wiQ  be 
forfeited  by  attainder  of  treason  or  felony  (  p). 

And  on  attainder  of  felony  the  lord  shall  have  the  title  deeds, 
though  they  are  said  not  to  be  forfeited  by  such  attainder  (^). 

It  should  seem  that  a  trust  of  fireeholds  is  forfeitable  for  high 
treason  since  the  statutes  of  27  Hen.  YIII.  c.  10,  and  33  Hen.  VIII. 
c.  20  (r),  but  not  for  felony  (<).  Nor  is  the  trust  of  a  term  attendant 
on  the  inheritance  forfeitable  for  felony  (^).  The  lord,  however,  is 
intided  to  a  term  attendant  on  an  escheated  inheritance  («). 

A  right  of  action  cannot  escheat  (x),  but  a  right  of  entry  may,  that 
is,  the  lord,  the  author  conceives,  may  enter  by  virtue  of  the  right, 
but  could  not  have  had  a  writ  of  escheat  (y). 


(0  Br.  Eachete,  pi.  6,  cites  11  H.  4, 
10,  11;  ib.  Iatni8ion«  pL  4,  cites  46  £. 
d,  Z ;  but  it  seems  he  might  have  had  the 
writ  of  escheat  instead  of  iDtrusion,  if  he 
pleased,  Br.  Intnistoo,  pL  7 ;  ib.  Eschete, 
pL  4,  6.  Yet  see  6  H.  7,  9  i  Br.  Eschete, 
pi.  16,  22. 

(«)  Bulst.  164;  2  And.  148 ;  sap.  n.(c). 

(«}  Br.  Eschete,  pi.  22,  cites  18  E.  8; 
ib.  pi.  7>  cites  11  E.  4,  82 ;  ib.  pi.  9,  cites 
24  E.  8,  72 ;  ib.  Intrusion,  pi.  8 ;  ib.  Co- 
rodies,  &c.,  pi.  5 ;  ib.  Prerog.  pL  1. 

(o)  Br.  Extinguishment,  pi.  2,  cites 
27  H.  8,  It);  ib.  PrerogatiTe,  pL  1,  cites 
S.  C.  Co.  Litt.  18  b;  Dean  and  Canons 
of  Windsor  v.  Webb,  Godb.  211;  8  Inst 
21.  And  a  sole  corporation  is  equally 
within  the  rule.  There  are  authorities, 
however,  against  a  donor,  and  favorable 
to  the  lord  by  escheat,  Johnson  a.  Nor- 
way, Winch,  87;  S.  C  Johnson  o.  Mor- 
risX  Mich.  20  Jac.  C.  R  HaL  MSS.,  dtes 
21  B.  4,  1;  21  H.  7,  9;  SoutfaweU  v. 
Wade,  Poph.  91;  S.  C.  1  RolL  Abr. 
816  A.    Vide  also  n.  2,  Co.  Litt  18  b. 

(p)  Br.  Eachete,  pL  9,  cites  24  E.  8, 
72 ;  ib.  Corodies,  pL  6,  cites  S.  C.  and  24 
£.  8,  9Z. 

(9)  Br.  Chart  de  Terre,  pi.  59, 


(r)  1  Hale,  H.  P.  C.  248 ;  Att  Gen.  a. 
Sands,  8  Ch.  Rep.  84;  8.  a  Nela.  Ch. 
Rep.  181 ;  S.  C.  Hardr.  495.  But  it  was 
not  forfeitable  at  common  law ;  Ford  4* 
Sheldon's  case,  12  Co.  2;  Marquis  of 
Winchester's  case,  8  Co.  8  a. 

(«)  Att.  Gen.  v.  Sands,  sup.  See  par- 
tial repeal  of  above  acts  by  26  &  27  Vict 
e.125. 

(t)  Ib.  But  a  chattel  real  not  attend- 
ant on  the  inheritance  u  forfeitable  to  the 
king  for  felony  by  bis  prerogative  ;  Rex  v. 
Executors  of  Sir  John  Daccombe,  Cro. 
Jac  518 ;  Att  Gen.  a.  Sands,  sop. 

(a)  Thruzton  v.  Att  Gen.,  1  Vem.  84a 

(x)  Br.  Eschete,  pL  26;  argo.  GodbL 
810  i  Marquis  of  Winchester's  case,  3  Co. 
2  b.    And  see  10  Co.  48  a. 

(y)  6  H.  7,  9;  Br.  Eschete,  pL  16; 
ib.  pi.  26,  cites  82  H.  6,  27 ;  Godb.  809, 
argo.  A  right  of  entry  is  forfeited  to  the 
king  hy  attainder  of  high  treaaon,  but  a 
right  of  action  is  not  forfeited  for  treaaon 
either  at  common  law  or  by  the  atat  88 
H.  8.  Considerations  on  the  Law  of  For- 
feiture for  High  Treason,  p.  82.  And  see 
Dowtie's  case,  8  Ca  10  k  Vide  also 
8  &  4  Will.  4,  c.  27»  abolishing  Che  writ  of 
escheat,  &c.;  post,  p.  457,  n.  (a). 
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If  a  tnutee  of  freehold  land  died  without  an  heir,  the  lord  was 
intitled  at  law  by  escheat  (it),  and  according  to  the  more  general 
opinion,  without  being  subject  to  the  trust  in  equity  (a).  If,  however, 
a  cutui  que  trust  of  freehold  land  die  without  an  heir  or  is  attainted 
of  &lon  J,  there  is  no  escheat  or  forfeiture,  for  a  u$e  was  not  forfeited 
for  treason  or  felony  at  common  law,  but  the  trustee  shall  hold  the 
land  discharged  of  the  trust  (ft).  Ca/la4h  J  M^tuM. 

But  in  copyhold  oases,  where  the  lord  is  privy  to  the  creation  of  the /^^w^  ^^^ 
tmst,  a  very  powerfrd  argument  suggests  itself  for  the  interposition  oi  '    '    '   ^' 
equity  in  &yor  of  the  ctstvi  que  trust  in  the  former  instance,  and  of 
the  lord  in  the  latter  (c). 

A  devise  by  a  person  who  afterwards  dies  without  an  heir  will  pre« 


(t)  Jenk.  190,ca.  92;  ib.  245,  ca.  80; 
Bales  V.  Bog  land,  Ch.  Pr.  200,  202 ;  Bur- 
geai  V.  Wheate,  1  Sir  W.  Bl.  141.  See 
thii  eaie,  Eden's  Ca.  Cb.  177. 

N.B.  By  sect  15  of  18  &  14  Vict.  c. 
SO  (the  Trustee  Act.  1850),  which  repealed 
4  &  5  WiU.  4,  0.  28,  on  the  death  of  a 
trustee  without  an  heir,  the  Court  of  Chan- 
cery may  make  an  order  vesting  the  lands 
as  the  court  shall  direct ;  and  hy  secL  46, 
DO  lands  vested  in  a  trustee  or  mortgagee 
are  to  escheat  or  be  forfeited  by  reason  of 
his  attunder  or  conviction  for  any  offence. 
See  ante,  pp.  69,  284,  820,  881,  in  notis. 
Lands  no  longer  escheat  or  become  for* 
feited  by  reason  of  the  death  of  a  trustee  or 
mortgagee  without  an  heir ;  but  the  Court 
of  Chancery  may  appoint  a  person  to  con- 
'vey,  in  like  manner  as  under  the  provisions 
of  11  Gea  4  &  1  WiU.  4,  c.  60;  nor  are 
lands  forfeited  by  reason  of  the  attainder  of 
a  trustee  or  mortgagee.  See  ante,  pp.  69, 
n.,  288,  284,  n.,  820,  n^  881,  n. 

(a)  Burgess  v.  Wheats,  ubi  sup.;  1 
Hsrg.  Juris.  Exer.  890.  And  see  Jenk. 
190,  ea.  92,  where  it  is  stated  that  the 
king  or  lord  by  escheat  cannot  be  seized 
to  any  loe  or  trust,  for  they  are  in  the 
post  and  paramount  the  confidence;  ib. 
245,  ca.  30 ;  ante,  p.  452,  n.  («).  But 
there  is  now  no  distinction  between  those 
in  the  ptr  and  pott  as  to  relief  in  equity, 
except  in  the  case  of  dower#  founded  not 
upon  reason  but  practice;  1  Sir  W.  Bl. 
155,  162«  Vide  also  Nels.  Ch.  Bep.  107, 
in  Stephens  v,  Baily.  But  see  contra, 
Bales  «•  England,  ubi  sup.   Vide  also  Cart. 


67.  And  it  has  been  held  that  a  mort- 
gagor may  redeem  after  a  forfeiture  by 
one  claiming  under  the  mortgagee;  Paw- 
lett  V.  Att  Gen.,  Hardr.  469. 

The  Stat.  89  &  40  Geo.  8,  c  88,  autho- 
rised the  king  to  direct  the  execution  of 
any  trust  of  lands  which  escheat,  and  to 
make  grants  of  escheated  lands  for  the 
purpose  of  restoring  the  same  to  the  fiimily 
of  the  person  whose  estate  the  same  had 
been;  which  act  recites  that  lands,  &c. 
might  become  vested  in  the  crown  by 
escheat,  which  in  Vu  hands  tf  a  mbftet 
wouid  be  ehargeabU  wiih  certain  iruttt. 

(b)  See  Jenk.  as  in  notes  (s)  and  (a) 
sup.;  Sir  G.  Sands'  case,  Hardr.  494; 
S.  C.  1  Sid.  408;  S.  C.  2  Freem.  129  ( 
S.  C.  Nels.  Ch.  Bep.  181 ;  S.  C.  8  Ch.  R. 
SSi  Br.  Feoffments  to  Uses,  pi.  84,  cites 
5  E.  4,  7 ;  Cary,  14,  15  ;  Marquis  of  Win« 
Chester's  case,  ubi  sup.;  1  Hargr.  Juris. 
Exer.  p.  887,  8{c.  And  see  1  Sir  W.  Bl. 
184,  in  Burgess  ^  Wheate,  as  to  an  equity 
of  redemption.  Vide  Middleton  «.  Spicer, 
1  Bro.  C.  C  202, 208 ;  and  Mr.  Hargrave's 
note  thereon  in  1  Juris.  Exer.  p.  898.  Also 
Cox  V.  Parker,  2  Jur.  (N.  S. )  842 ;  Sweeting 
«.  Sweeting,  10  ib.  81. 

As  to  forfeiture  for  high  treason  by  cestui 
que  trust  of  freeholds  since  88  H.  8,  see 
ante,  p.  454. 

(c)  But  see  8  Ves.  jun.  752 ;  1  Stra. 
454.  Vide  as  to  an  equitable  escheat  of 
copyholds,  ante,  p.  288  et  seq.  And  see 
the  case  of  Weaver  v.  Maule,  2  Bum.  8i 
Myl.  97. 
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Tent  an  escheat  (d) ;  and  a  power  given  to  executors  to  sell  the  lajid 
win  bind  it  in  the  hands  of  the  king  by  escheat  (e). 

But  the  lord  may  enter  for  an  escheat  upon  the  death  of  a  disseiflee 
without  heir  (f),  unless  the  disseisor  should  have  aliened  by  feoffinent, 
for  then  the  lord  would  have  a  tenant  by  title  (g) :  it  follows  that  a 
disseisee  may  enter  on  the  land  by  escheat,  unless  there  has  been  a 
descent  of  the  land  either  £rom  the  lord  or  £rom  the  disseisor  (A) ;  and 
the  law  is  the  saipe  upon  an  ordinary  alienation  by  a  disseisor,  and 
the  death  of  the  alienee  without  issue  (t). 

The  lord  after  recovery  by  writ  of  escheat  could  not  have  avoided 
a  term  of  years  created  by  a  tenant  who,  subsequently  to  the  lease, 
died  without  an  heir  or  was  attainted  of  felony,  but  would  take  charge 
with  the  term  (A). 

And  any  avoidable  estate,  as  a  feoffment  by  an  in&nt  or  person 
non  compos  mentis,  shall  bind  the  lord  by  escheat  (/).  So  also  a  lease 
by  husband  seised  in  right  of  his  wife  made  without  the  concurrence 
of  the  wife  (m).  So  it  was  as  to  an  alienation  by  the  husband  by 
fine,  where  the  wife  afterwards  died  without  an  heir  (n). 


(d)  1  Roll.  Rq>.  214,  cites  48  E.  Z,  8. 
And  an  escheat  is  prevented  even  by  the 
title  of  a  moiety  of  an  heir;  2  P.  W.  614, 
in  Eastwood  f  Vinke. 

Where  a  testator  died  without  an  heir 
and  without  any  next  of  kin,  the  M.  R. 
decided  that  the  king,  by  his  prerogative, 
was  intitled  to  a  sum  charged  by  the  tes- 
tator on  his  estate  for  the  benefit  of  a 
charity;  Henchman  v.  Attorney-General, 
2  Sim.  &  Stu.  498.  But  on  an  appeal  to 
the  Lord  Chancellor,  it  was  held  that  the 
legacy  was  to  be  considered  as  real  estate 
undisposed  of,  and  that  the  devisee,  and 
not  the  crown,  was  intitled  to  it;  8  Myl. 
&  Keen,  485 ;  ante,  pp.  184,  185,  284. 

{$)  Manning  «.  Andrews,  1  Leo.  260. 
And  see  10  Mod.  861,  862,  citing  49  E.  8, 
16. 

(/)  Br.  EnL  Cong.  pi.  6Z,  cites  27  Ass. 
82. 

(g)  Co.  Lit  268  b.  [Or  granted  and 
rendered  the  land  by  fine,  Fitz.  EnL  Cong. 
pi.  88;  but  this,  the  author  apprehends, 
presupposed  a  bar  by  non-claim.] 

(A)  Br.  Ent.  Cong.  pL  92.  And  see  10 
Mod.  862,  argo.  And  if  the  lord  would 
plead  a  release  made  by  the  disseisee  to 
the  disseisor,  he  must  show  it;  10  Co.  98, 
in  Dr.  Leyfield's  case. 


(0  Co.  Lit  240  a. 

ik)  Per  Coke,  8  Co.  45,  in  Whitting- 
ham's  case ;  Br.  Extinguishment,  pL  28, 
cites  8  Ass.  1 ;  ib.  Prerog.  pi.  120,  cites 
11  H.  6,  7 ;  Needham  f  Poole,  Dy.  115  b, 
marg. 

On  the  death  without  heirs  of  a  tenant 
holding  lands  of  a  manor  by  free  and  com- 
mon socage,  but  which  lands  were  subject  to 
a  mortgage  term,  the  equity  of  redemptioo 
passes  to  the  lord  by  way  of  escheat,  and 
he  may  re4,eem  the  mortgage;  Viscount 
Downe  v.  Morris,  8  Hare,  894. 

Where  the  tenant  of  lands  holden  of  a 
manor  dies  without  heirs,  and  without 
having  charged  the  lands  with  his  debts, 
they  are  assets  for  the  payment  of  such 
debts  as  against  the  lord  claiming  by 
escheat;  Evans  «.  Brown,  5  Beav.  114. 

(/)  7  Co.  7  b,  in  the  Earl  of  Bedford's 
case ;  1  Roll.  Rep.  402;  8  Co.  42  b,  44  a, 
in  Whittingham's  case,  (sup.) ;  4  Co.  125, 
in  Beverley's  case.  But  if  an  in&nt  make 
livery  by  attorney  the  feoffment  is  not  void- 
able, but  ijMO  faeto  void ;  Beveriey's  case 
and  Whittingham's  case,  sup. 

(m)  Per  Coke,  C.  J.,  1  RolU  Rep.  402. 

(n)  Per  Hobart,  Ch.  J.,  Hob.  261.  But 
it  should  seem  that  the  lord  is  not  bound 
by  every  estoppel,  for  if  a  person  wen  to 
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And  the  author  apprehends  that  an  escheat  of  freehold  lands  will 
not  alter  the  course  of  descent  where  the  law  takes  notice  of  a  pecu- 
liar custom,  as  in  gavelkind  and  borough-English  tenure  {o),  even  if 
the  escheat  were  to  the  king,  and  the  lands  were  afterwards  re-granted 
by  him,  reserving  other  services  (/>)• 

The  reader  is  here  reminded,  that  though  gavelkind  lands  are  for- 
feited for  high  treason,  yet  they  do  not  escheat  for  felony,  nor  is  the 
king  intitled  to  a  year  and  day  waste  (q) :  but  this  is  only  where  the 
party  submits  to  the  judgment  of  the  law,  and  does  not  hold  in  the 
case  of  outlawry  for  felony  (r). 

If  an  alien  purchase  lands  and  die,  the  law  casts  the  inheritance  on 
the  king,  who  upon  office  found  shall  have  them ;  and  if  an  alien 
have  issue  a  son,  and  be  made  denizen,  and  shall  afterwards  have 
another  son,  and  purchase  lands  and  die,  the  lands  will  not  escheat, 
but  shall  go  to  the  youngest  son  (s).  If,  however,  an  alien  be  made 
denizen,  and  shall  purchase  lands,  and  die  without  issue,  the  lands 
will  escheat  to  the  lord  {t). 

In  enforcing  the  lord's  right  by  escheat,  when  lands  were  held  by 
distinct  services,  there  must  have  been  distinct  writs  of  escheat  («). 

It  is  also  proper  to  notice,  that  by  particular  acts  the  lord  might 


take  a  lease  by  indentare  of  his  own  lands, 
tfaoogh  binding  upon  him,  the  lord  would 
not  be  bound  by  it  in  case  of  an  escheat ; 
1  Leo.  158,  ca.  224. 

(0)  Cttstum.  of  Kent,-  cited  Rob.  Gav. 
by  Wila.  86;  Somn.  144,  149;  14  H.  4, 
9  b;  11  H.  7y  25  b;  Br.  Custom,  19; 
Eztingmshment,  14,  cites  14  H.  4,  2,  3. 
Bat  see  contra  per  Windham,  J.,  1  Keb. 
505 :  Gouldsb.  106 ;  Lamb.  594,  dub. 

N.B. — Escheat  is  not  a  title  by  de- 
scent:— strictly  speaking,  indeed,  it  is  a 
title  neither  by  purchase  nor  descent,  Co. 
Lit.  186,  n.  2 ;  Lord  Coke  calls  it  a  casual 
profit,  Co.  Lit.  92  b ;  Bracton,  L  2,  t  28, 
ooittidcrt  it  as  a  species  of  reversion. 

(p)  2  Bac.  Abr.  248  (G.) ;  Lamb. 
Peramb.  591,  598  ;  Dal.  28  ;  8  Keb.  216; 
1  Sid.  188;  2  Sid.  88.  And  see  Doe  d. 
Lnshington  v.  The  Bishop  of  Llandaff  and 
others,  2  N.  R.  508.  Nor  would  the  cus- 
tomary descent  be  altered  on  an  escheat 
of  copyhold  lands  which  were  afterwards 
regranted  by  the  lord  to  hold  by  copy ; 
but  if  copyholds  which  escheat  are  not  re- 
granted,  they  merge  in  the  freehold,  or 
rather  the  copyhold  interest  is  extin- 
guished, the  two  tenures  being  incom- 
patible; ante,  pp.  12, 13,  80,  898. 


See  8  H.  6,  c.  16,  and  18  H.  6,  c.  6, 
preventing  grants  of  lands  seized  into  the 
king's  hands  before  escheators,  unless  the 
king's  title  be  found,  and  until  a  month 
after  the  return  of  the  inquest  in  the 
Chancery  or  Exchequer,  except  to  the 
party  grieved  and  who  tenders  his  traverse, 
and  which  are  held  to  extend  to  an  escheat 
where  no  immedi€Ue  tenure  of  the  crown 
is  found  ;  Doe  4-  Redfern,  12  East,  109. 
In  this  case  it  was  also  held  that  the 
8th  sect,  of  2  &  8  Ed.  6,  c.  8,  avoids  an 
inquisition  not  finding  the  tenure  equally 
with  one  alleging  total  ignorance.  ^SembU, 
that  the  king's  right  shall  not  be  presumed 
against  a  mesne  tenure  without  office 
found;  ib. 

(9)  Ante,  pp.  452,  458.  And  see  Lamb. 
684.  Consid.  on  the  Law  of  Forfeiture  for 
High  Treason,  pp.  61,  62;  Rob.  Gav.  by 
Wils.  pp.  288,  289. 

(r)  Rob.  Gav.  by  Wils.  p.  290. 

(«)  Br.  Eschete,  pi.  28. 

it)  Co.  Lit.  2  b.  See  p.  90,  n.  (I),  re- 
ferring to  7  8e  8  Vict.  c.  66,  for  amending 
the  laws  relating  to  aliens. 

(11)  Br.  Eschete,  pi.  18,  cites  21  H.  7, 
89.  Vide  8  &  4  Will.  4,  c.  27,  abolishing 
the  writ  of  escheat,  &c. 
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have  been  barred  of  his  writ  of  escheat,  as  b j  a  fine  come  ceo  kvied 
with  proclamations  in  the  Court  of  Common  Pleas  (x),  or  hy  accep1>-> 
ance  of  fealty,  or  avowing  for  rent  in  a  comi^  of  record,  or  aoceptm^ 
rent  from  the  feoffee  or  heir  of  a  disseisor  (y) ;  but  the  aoceptanee  of 
rent  from  the  disseisor  himself  would  be  no  bar  to  the  loid  by 
escheat  (jzr),  nor  perhape^  £rom  the  feoffee  or  heir,  if  received  in  igno- 
ranoe  of  the  feoffinent  or  descent,  the  acceptance  of  rent 
of  an  ambiguous  nature  (a). 


Felo  de  se  (&).— It  frequently  happens  that  the  lord  of  a 
is  entitled  by  grant  from  the  crown  to  the  goods  and  chattels  of  every 
person  convicted  of  felo  de  se  (c)  within  the  particular  manor,  which 
naturally  suggests  the  propriety  of  treating  briefly  of  this  sabject 
under  the  head  of  the  present  section. 

A  person  who,  in  possession  of  the  powers  of  reasoning,  lays  violent 
hands  on  himself,  and  is  wilfully  (d)  the  occasion  of  his  own  death, 
is  termed  a  felo  de  se;  but  in  common  parlance  it  is  considered  as  a 
perfectly  distinct  offence  £rom  the  murder  of  another  («),  and  fiom 
other  felonies ;  so  much  so  that  a  grant  of  bona  et  caUdlafeUmum 
would  not  pass  the  goods  and  chattels  of  a  felo  de  se{f). 


(jf)  A  right  of  entry  or  action  to  recover 
land  is  limited  by  the  act  of  3  &  4  WUl.  4, 
c.  27f  to  twenty  years  next  after  the  time 
at  which  the  right  shall  have  first  accrued 
to  some  person  through  whom  the  party 
claims,  or  shall  have  first  accrued  to  the 
party  himself;  and  by  the  first  section,  or 
explanatory  clause,  it  is  declared  that  the 
person  through  whom  another  person  is 
said  to  claim  shall  mean  "  any  person  who 
was  entitled  to  an  estate  or  interest  to 
which  the  person  so  claiming,  or  some 
person  through  whom  he  daims,  became 
entitled  as  lord  by  escheat." 

(y)  Co.  Lit.  268  a  &  b;  Br.  Eschete, 
pi.  18,  cites  7  E.  6 ;  2  Bulst.  153. 

(z)  See  Co.  Lit  and  Br.  Abr.  as  in  the 
last  note. 

(a)  Doe  4-  Hellier,  3  T.  R.  171 ;  ante, 
p.  384. 

(6)  This  royalty  is  not  specified  in  the 
82nd  clause  of  4  &  5  Vict.  c.  33,  among  the 
manorial  rights  excluded  firom  the  opera- 
tion of  the  act,  unless  expressly  commuted, 
but  it  is  embraced  by  the  general  words 
"or  any  other  manorial  rights  whatever." 

(c)  It  IS  almost  needless  to  notice  that 
the  goods  and  chattels  of  the  offender  are 
totally  forfeited  by  conviction  of  felony  in 


greneral,  and  on  conviction  of  high 
or  misprision  of  treason,  petit  treason,  mwio 
slaughter,  and  even  of  excusable  homicide^ 
of  petit  larceny,  and  by  outlawry  of  treaaoa 
or  felony,  standing  mute  when  amigned  of 
felony,  &c.  &c. 

(d)  It  is  said,  too,  that  he  who  in  mali- 
ciously attempting  to  kill  another  happens 
to  kill  himself,  is  a  fih  de  te,  bang  the 
only  agent;  1  Hawk.  P.  C.  c  27,  a.  4;  S 
Inst  54 :  3  Bac.  Abr.  142  ( A.) ;  4  BL  Com. 
189. 

($)  Stam.  P.  C.  183,  &e. 

(/)  The  King  e.  Sutton,  1  Saund.  271; 

5.  C.  1  Sid.  420 ;  S.  C.  2  Keb.  526»  »9. 
And  see  the  pleadings  in  S.  C.  Lex  MaiL 
App.  pL  20.   Vide  also  1  Vent.  32;  4  Leo. 

6,  ca.  28. 

So  a  grant  of  goods  and  chattels  of  Moiia» 
or  fefons  of  themselves,  will  not  entitle  the 
grantee  to  the  debts  due  to  snob  felons; 
The  King  o.  Sutton,  sup.  And  see  Ford 
^  Sheldon's  case,  12  Ca  lb,  2a;  The 
Mayor  of  Southampton  e.  Richard^  1  Sid. 
142;  per  Shute,  Ow.  15Si  1  Leo.  202; 
Lord  NorAampton  v.  Lord  St.  John,  2  Leou 
56 ;  1  Vent.  32.  But  in  2  Roll.  Abr.  IM 
(E.),  pi  1,  it  is  held  that  if  the  king  grant 
certain  libertWf  and  (among  other 
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But  no  pergon  under  the  age  of  discretion^  or  being  nan  eompo$ 
mentis  (j),  can  hefelo  de  se,  even  though  in  the  latter  caae  the  person 
becomes  of  sound  mind  before  he  dies  (A). 

Neither  is  a  person  who  designs  to  commit  suicide  deemed  a/e&i 
de  se,  unless  he  die  within  a  year  and  a  day  after  the  act  (t). 

Afdo  de  u  forfeits  all  chattels,  real  as  well  as  personal,*  belonging 
to  him  at  and  after  the  time  of  committing  the  act,  or  of  which  he 
may  be  possessed  jointly  with  or  in  right  of  his  wife  (A).  And  the 
inquisition  having  relation  to  the  act  of  suicide,  all  intermediate 
aUoiations  are  avoided  ({)• 

But  the  act  of  suicide  does  not  work  a  corruption  of  blood,  so  that 
the  lands  of  inheritance  of  a  felo  de  $e  are  not  forfeited,  nor  is  his 
wife  barred  of  her  dower  (in)» 

The  forfeiture  of  the  goods  and  chattels  of  a  felo  de  te  is 
to  the  king  (ft),  or  his  lawful   grantee  (o),    and  they  cannot  be 


gnnt  omnia  bcma  tt  entalla  fetommm  dt  t$, 
wicbin  mch  a  place,  it  shall  pass  obliga- 
tions, specialties,  and  debts  due  to  the  felon  t 
for  though  in  other  cases  a  grant  of  omnia 
bona  et  eataUa  by  the  king  vrill  not  pass 
spedaldes  and  debts,  yet  in  the  grant  ^f  a 
Uhtrt^  it  wUI;  see  also  Com.  Dig.  Waife 
(C).  So  by  a  grant  of  goods  and  ehaittU 
of  felons  of  themseWes,  the  grantee  shall 
have  soeh  felon's  roadtf  money  ;  2  Sho.  143, 
Anon. 

(g)  It  has  been  thought  that  a  person 
who  kills  himself  must  be  nam  eomipot  mon- 
tit,  on  the  supposition  that  no  man  in  his 
senses  could  do  a  thing  so  repugnant  to 
nstnre  and  reason ;  8  Mod.  100 ;  but  in 
Hawk.  PI.  C.  c  27,  s.  8,  this  notion  is  justly 
exploded.    And  see  4  Bl.  Com.  189. 

(A)  Plow.  Com.  260;  Fitz.  Abr.  tit 
Coron.  pi.  412,  244,  dtes  8  £.  2,  22  £.  a, 
3  Inst.  54. 

(I)  3  Inst  54. 

(*)  Plow.  Com.  260,  in  Hales  «.  Petit,  8 
Inst  56;  1  Hale,  H.  P.  C.  413.  It  hss 
been  said  that  ekooes  in  action  to  which  a 
fglo  do  m  \a  jointly  entitled  with  another 
are  wholly  forfeited,  with  tlie  exception  of 
the  case  of  two  joint  merchants ;  contra,  as 
to  joint  personal  chattels  in  postetHon  ;  8  E. 
4;  Plow.  Com.  259  b ;  3  Inst  55;  Sir  T. 
Raym.  7.  But  sgsin,  it  has  been  said  thst 
he  shall  forfoit  a  moiety  only  of  such  joint 
chattels  as  may  be  severed,  and  nothing  as 
executor  or  administrator;  Hawk.  P.  C. 
c  27.  s.  7 ;  8  Bac.  Abr.  143  (C). 

Equity  will  relieve  against  a  forfeiture 


of  a  chattel  by  a  trustee ;  King  «.  Cooper, 
Hardr.  176;  even  against  the  king,  upon 
the  Stat  of  33  Hen.  8,  c  39 ;  but  the  appli-> 
cation  should  be  to  the  Court  of  Exchequer, 
as  a  court  of  revenue ;  ib.  176,  469 ;  1 
Vem.  439 ;  2  Atk.  223. 

(0  Plow.  Com.  260;  5  Ca  110. 

(m)  Plow.  Com.  261;  3  Inst  55;  Britt 
c  7 ;  1  Hawk.  P.  C.  c.  27,  s.  8 ;  Hale,  H. 
P.  C.  413.  Corruption  of  blood  is  taken 
away  by  54  Geo.  3,  c.  145,  in  ell  cases  except 
treason  and  murder ;  ante,  p.  452,  n.  (q). 

{n)  Where  the  forfeiture  belongs  to  the 
crown,  it  is  now  usual  for  the  king  to  make 
a  warrant  under  his  sign  manual,  on  a  me- 
morial being  presented  by  a  creditor  of  the 
deceased,  authorizing  the  Ecdesiasdcal 
Court  to  grant  letters  of  administration  to 
the  memorialist,  and  the  administrator 
would  be  answerable  for  the  debts  of  the 
deceased,  and  could  not  dispute  the  vali- 
dity of  the  administration  against  his  own 
act;  Megit  v.  Johnson,  DougL  542;  Seijt. 
Williams's  ed.  of  1  Saund.  272  a,  n.  1. 

(o)  Ante,  p.  458,  n.  (/).  Whether  a 
grant  from  the  crown  of  the  chattels  of  all 
felons  of  themselves  will  pass  the  chattels 
of  a  felo  de  m,  claimed  under  a  franchise 
forfeited  by  attainder  of  treason  after  such 
grant,  see  The  Bishop  of  Chester  v.  Webb, 
Dy.  107  b. 

By  the  stat.  of  4  &  5  W.  &  M.  e.  22,  it 
is  enacted,  that  no  eorporationy  lord  or  lords 
of  manors,  or  other  person  or  persons^  hav- 
ing grants  by  charter,  or  other  good  con- 
veyances, who  have  enrolled,  and  had  the 
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claimed  by  prescription^  as  in  the  caae  of  estrays,  wsi&y  wieck, 
&c.  (p). 

It  would  seem  that  such  goods  are  not  liable  in  the  hands  of  the 
king  to  the  debts  of  the  felo  de  se,  nor  indeed  in  the  hands  of  the 
grantee^  except  to  satisfy  debts  due  to  the  crown  (9). 

Nor  are  the  goods  and  chattels  forfeited,  until  it  be  found  by  the 
coroner's  inquisition  (upon  the  oath  of  twelve  men)  that  the  party  is 
feU)  de  se{r)f  which  finding  must  be  super  visum  corporis  (s). 

The  coroner,  who  is  a  judicial  officer  {t),  must  be  present  at  the 
view  of  the  body,  or  the  inquisition  will  be  void  (v) ;  and  he  is  at 
such  view  to  administer  the  oath  to  the  jury  super  visum  corporis. 


tame  allowed  in  and  by  the  Court  of  B.  R., 
■hall  be  compelled  to  plead  the  same  to 
any  inquisition  returned  by  any  coroner; 
and  that  if  there  be  any  corporations,  lords 
of  manors,  or  other  persons,  who  have  such 
charters  or  grants  from  the  crown  for  felon's 
goods,  deodands,  and  other  forfeitures,  such 
corporations,  &c.  shall  not  be  compelled  to 
enrol  their  whole  charters  and  grants,  but 
bring  in  the  same  to  the  clerk  of  the  crown 
of  the  said  court,  who  shall  enrol  so  much 
thereof  as  may  express  and  set  forth  the 
grants  of  such  felons'  goods,  deodands  and 
forfeitures,  and  no  more;  and  from  and 
after  such  enrolment,  no  corporation,  &e., 
or  other  persons,  grantees  of  such  goods 
or  forfeitures,  shall  be  compelled  to  plead 
the  same  in  the  said  court  to  any  inquisition 
thereafter  filed  therein  touching  any  goods 
found  thereby;  and  the  act  inflicts  a  pe- 
nalty upon  any  clerk  of  the  crown  who 
shall  issue  out  any  process  against  any 
gprantees  of  such  felons'  goods,  deodands 
and  other  forfeitures  after  such  enrolment 
or  entry;  see  Lex  Man.  p.  74.  Vide  also 
the  following  note  in  Serjt  Williams's  ed. 
of  Saund.  Rep.  p.  272.  "  Since  the  pass- 
ing of  this  act  [4  &  6  W.  &  M.  c.  22,  sup.] 
the  coroners  have  discontinued  returning 
their  inquisitions  into  the  K.  B.  If  a  man 
be  found  felo  de  *e  by  the  coroner's  inqui- 
sition, the  jury  ought  also  to  find  whether 
he  had  any  goods  and  chattels  at  the  time 
he  committed  the  felony  or  not ;  and  if  he 
had  any,  to  specify  the  same  in  an  inven- 
tory annexed  to  the  inquisition  ;  the  form 
may  be  seen  in  the  books  of  practice  of  the 
crown,  Crown  Circ.  Assist  90,  &c.  The 
goods  may  then  be  seized  for  the  use  of 
the  king  or  his  grantee,  and  if  trespasses 
be  brought  against  the  grantee  for  such 


seizure,  he  must  in  his  justification  set  out 
the  grant  of  goods  of  felons  of  themselTes^ 
and  the  inquisition  before  the  ccnoDer  find* 
ing  the  deceased  to  be  such  a  felon«  by 
which  he  forfeited  his  goods,  and  that  those 
in  question  were  his.  If  the  coroner's  in- 
quisition omit  finding  the  goods  of  theyi»lt» 
de  «e,  that,  it  seems,  may  be  supplied  by  a 
writ  of  wteUut  inquirendum  directed  to  the 
sheriff;  1  Hale,  U.  P.  C.  415." 

(p)  Foxley's  case,  5  Co.  109  b;  Co.  Lit. 
114  b. 

(9)  4  Leo.  6,  ca.  28. 

(r)  Plow.  Com.  260 ;  Rex  «.  Ward,  1 
Sid.  160 ;  S.  C.  1  Keb.  548.  But  aee  8.  C. 
1  Lev.  8,  in  which  it  is  said  that  the  goods 
were  held  to  be  forfeited  to  the  king,  by 
the  act  itself,  before  inquisition;  but  this 
seems  to  be  a  mistake ;  vide  n.  1  to  1  Saund. 
S62. 

(«)  3  Inst.  55;  4  Inst  271 ;  1  Hale,  H. 
P.  C.  414,  415 :  1  Hawk.  P.  C.  c.  27,  ss.  1 1, 
12. 

(/)  But  as  no  other  oflBcer  is  recognized 
by  the  law  in  an  inquisition  of  this  nature, 
it  is  the  duty  of  the  coroner  to  summon  ths 
jury,  so  that  he  acts  also  in  a  ministerial 
character;  vide  also  4  Inst  271. 

(k)  1  Hawk.  P.  C.  c.  27,  as.  11,  13;  2 
ib.  c.  9,  ss.  28,  24 ;  2  Hale,  H.  P.  C  5& 
See  the  act  of  4  Edw.  1,  st  2.  Vide  also 
Rex  V.  Ferrand  (the  Oldham  case),  8  Bam. 
&  Aid.  260 ;  1  Chitty,  K.  B.  745 ;  in  which 
the  Court  of  B.  R.  refused  to  grant  a  man- 
dsmus  to  compel  the  coroner  to  proceed  in 
the  inquiry  of  the  cause  of  death,  the  whole 
proceeding  being  illegal  and  eztra-Jndicial ; 
for  the  jury  had  first  seen  the  body,  and 
were  then  sworn  by  the  coroner's  dcrk,  and 
subsequently  were  sworn  by  the  coroner, 
but  not  euper  visum  eorporie. 
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Doabts  haye  been  entertamed  whether  a  coroner  can  act  by  de- 
puty {x) ;  and  as  it  has  been  a  cbmmon  practice  to  appoint  more  than 
one  coroner  in  a  county,  there  would  seem  to  be  some  grounds  for 
this  doubt  (y). 

If  the  body  cannot  be  found,  the  coroner  has  no  jurisdiction,  but 
a  presentment  may  be  made,  as  well  in  that  case  as  upon  the  coro- 
ner's omission,  either  before  the  justices  of  oyer  and  terminer,  or 
before  the  justices  of  the  peace,  who  have  power  by  their  commission 
to  inquire  of  all  felonies ;  or  the  presentment  may  be  in  the  King's 
Bench,  if  the  offence  be  committed  in  the  county  where  that  court 
flits  (z). 

It  was  formerly  supposed  that  the  executors  or  administrators  of 
the  deceased  could  not  traverse  the  coroner's  inquisition  (a),  though 
they  should  have  a  traverse  to  an  inquisition  by  justices  of  the  peace 
for  the  county  (b) ;  but  it  should  seem  to  be  fuUy  settled,  that  the 
coroner's  inquisition  may  be  removed  by  the  executors  or  adminis- 
trators of  the  deceased  into  the  K.  B.  by  certiorari,  and  there  tra- 
versed (c). 

No  traverse,  however,  can  be  taken  to  an  inquisition  not  finding 
the  party  ye/o  de  se,  as  if  the  inquisition  find  that  he  was  non  compos 
luntU  (d) ;  yet  if  it  should  appear  that  the  finding  in  such  a  case 


(«)  Rex  9.  Femmd,  sup.  And  see 
Crompt.  Just  227;  2  Hale.  H.  P.  C.  58. 

(jr)  Bur  see  Ex  parte  Parnell,  1  Jac  & 
Walk.  451,  where  a  coroner  had  acted  by 
deputy  for  twelye  months,  and  no  notice 
was  taken  by  the  court  of  its  illegality; 
and  see  8  Bam.  &  Aid.  264.  in  Rex  v* 
Ferrand. 

(a)  Foxley's  case,  ubi  sup.;  Stanlack's 
case,  1  Vent.  182  ;  1  Hale,  H.  P.  C.  414 ;  2 
ib.  589 ;  1  Hawk.  P.  C.  c.  27,  s.  12 ;  3 
Inst.  55.  But  the  grand  jury  have  no 
power  to  find  such  an  inquisition  under  a 
general  charge  from  the  judge  of  assize ; 
Rex  V.  Killinghall,  1  Burr.  17. 

(a)  S  Inst  65,  cites  Stanf.  PI.  Cor. 
188  d.  And  see  Br.  Coron.  pi.  151;  ib. 
Travers  per  sans  ceo,  pi.  229,  citing  8  E. 

(5)  8  Inst.  55. 

(c)  1  Hawk.  P.  C.  c.  27,  s.  12;  2  ib.  c. 
9,  s.  52.  Lord  Hale  also  was  of  opinion 
that  the  inquisition  was  trayersable ;  Hale. 
H.  P.  C.  416,  417,  cites  Barclay's  case, 
B.  R.  1658,  and  Page's  case  in  the  Exch. 
P.  45  E.  8.  And  see  Rex  v.  Storke,  3 
Keb.  800,  citing  Rowell*s  [or  qy.  Alden- 
ham's]  case ;  Ripley's  case,  T.  Jones,  198 ; 
S.  C.  Skin.  45 ;  The  Queen  «.  Clerk,  Salk. 


877 ;  S.  C.  7  Mod.  16 ;  2  Lev.  141,  in 
The  Kincrv.  Packer;  The  King  «.  Alden- 
baro  [or  Alderman],  ib.  152 ;  3  Keb.  564, 
566,  604;  The  King  v.  Stanlake  [or 
Stanlack],  2  Keb.  859 ;  8.  C.  1  Vent  181. 
Vide  also  1  Vent  289,  278. 

(d)  Rex  V.  Storke,  sup.  And  see  Anon. 
1  Vent  289;  1  Saund.  Rep.  868,  n.  1, 
by  Seijt  Williams.  But  see  Br.  Coron. 
pi.  151. 

Although  a  coroner  returns  the  inquisi- 
tion to  B.  R.  finding  the  deceased  no» 
eompo8,  yet  he  is  not  obliged  to  return  the 
depositions,  unless  something  should  be 
depending  before  the  court  to  render  it 
necessary ;  2  Str.  1073. 

See  further  as  to  the  duty  of  a  coroner, 
4  Inst  271 1  2  Hawk.  P.  C.  c  9;  2  Hale, 
H.  P.  C.  c  8 ;  the  stats.  4  Ed.  1,  st  2, 
and  25  Geo.  2,  c.  29,  furnishing  additional 
powers  for  the  removal  of  coroners  in  cases 
of  extortion,  neglect  of  duty,  or  misde- 
meanor ;  Ex  parte  Pamell,  ubi  sup. ;  7  T. 
R.  52 ;  2  Barn.  &  Aid.  203. 

A  coroner  has  been  committed  for  falsely 

returning  an  inquisition  of /eh  de  se,  the 

party  being  lunatic ;  Rex  v.  Wakefield,  1 

Str.  69. 

•  The  following  are  the  modem  statutes 
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were  obtained  by  any  indirect  proceedings  of  the  coroner^  the  Court 
of  B.  IL  would  grant  a  melius  inquirendum  directed  to  the  ahenff  or 
to  special  commissioners,  who  are  to  proceed  on  the  testimony  of 
witnesses,  but  not  super  visum  corporis  (e).  It  is,  however,  the  prai> 
tice  not  to  grant  a  melius  inquirendum  when  the  inquisition  is  tr»- 
yersable(/),  nor  unless  a  manifest  misbehayiour  in  the  coroner  ia 
established  by  affidavit  (g\ 

It  appears  that  if  the  goods  of  a  felo  de  setae  in  the  possesaon  of 
any  person  who  refuses  to  deliver  them  up,  the  king  may  prefer  an 
information  in  the  Exchequer  in  the  nature  of  trover  and  conversion ; 
and  that  in  case  of  debts  being  due  to  the  deceased,  the  king  may 
either  proceed  by  information  in  B.  B.,  as  in  the  case  of  ?%«  EJng  t. 
Sutton  (A),  or  in  the  Exchequer  by  his  attorney-general,  and  that  the 
latter  is  the  most  usual  practice  (t). 

And  that  a  grantee  of  the  chattels  of  a  felo  de  se  may  bring  an 
action  of  trover  for  the  recovery  of  goods  detained  by  a  third  person, 
and  may  have  a  scire  facias  for  debts  of  record,  or  an  action  of  debt 
for  any  other  debt  due  to  the  deceased  (A). 

As  the  goods  of  s^felo  de  se  are  not  forfeited  until  inquisition  found, 
the  forfeiture  is  saved  by  a  pardon  of  the  offence  before  such  find* 
ing  (Z) ;  but  a  general  pardon  after  inquisition,  without  words  of  resti- 
tution, will  not  revest  the  property  in  the  administrator  of  the  de- 
ceased, though  it  will  operate  as  a  release  of  a  debt  which  the 
might  otherwise  have  claimed  (m)« 


relating  to  the  oflBce  of  coroner : — 

1.  7  &  8  Vict.  c.  92,  amending  the  law 
respecting  the  office  of  county  eoroneri  and 
repealing  58  Geo.  8,  c.  96. 

2.  32  Vict,  c  Zi,  enabling  ooroners  io 
England  to  admit  to  bail  perw)n8  chaiged 
with  manslaughter. 

8.  28  &  24  Vict.  c.  116,  amending  the 
laws  relating  to  the  election,  duties,  and 
payment  of  county  coroners. 

(«)  2  Hawk.  P.  a  c.  9,  s.  58 ;  Rex  v. 
Bunney,  1  Salk.  190;  S.  C.  8  Mod.  288; 
Rex  «.  Hethersal,  8  Mod.  80;  and  see 
Cra  Ehz.  871.  And  the  omission  to  find 
the  goods  of  the/e2p  d$  m  may  be  supplied 
by  a  writ  of  *i«2wt  \%<ptkrtniiitm  ;  Hale,  H. 
P.  C.  415 ;  2  Keb.  859,  in  Sunlake's  case. 
And  see  S.  C.  1  Mod.  82 ;  ante,  p.  459, 

n.  (o). 

(/)  Ripley's  case,  T.  Jones,  196.  Yet 
upon  a  case  dearly  made  out  againat  the 
coroner,  the  court  of  B.  R.  would  set  aside 
the  inquisition  ;  Barclay's  case,  and  Stan- 
lake's  case,  ubi  sup.;  Anon.  Vent.  852. 
In  Stanlake's  case,  1  Mod.  82,  Newdigate 


said,  ''  that  in  the  case  of  Miles  Hartley 
[Barclay]  the  inquiry  was  not  filed,  and 
that  that  was  the  reason  why  a  new  one 
was  granted." 

(g)  Rex  V.  Hethersal,  Rex  e.  Bunoy, 
and  Ripley's  case,  sup.;  1  Vent  182, 
852. 

(A)  1  Saund.  278  (nU  sup.). 

(0  1  Saund.  272  a,  n.  (1^  by  Seqeant 
WUliams. 

(*)  lb. 

(/)  Rex  9.  Saloway,  8  Mod.  101 ;  Eex 

V.  Ward,  1  Sid.  150 ;  S.  G.  1  Keb.  548. 

But  see  S.  C.  1  Lev.  8 ;  I  Keb.  66 ;  ame^ 

p.  460,  n.  (r).    See  also  Lock  «.  Bther- 

ington,  1  Sid.  264. 

(m)  Toomes  e.  Etherington,  1  Saud. 

861;  S.  C.  1  LeT.  120;    1  Sid.  167 ;  1 

Keb.  628.    And  see  the  pleadings  in  diis 

case,  Lex  Man.  App.  ea.  21;   1  Saund. 

852  h;   Rex  o.  Saloway,  sup.    Vide  also 

6  Co.  110  b,  in  Foxley's  case ;  2  Mod.  58, 

in  Rex  «.  TurrU ;   8  Mod.  242,  2i8,  in 

Rex  V.  Johnson;  2  Hawk.  P.  C.  c  87, 

s.  54. 
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The  coroner's  inquest  must  show  with  certainty  the  nature  of  the 
ious  act,  and  describe  the  wound,  and  conclude  that  it  was  the 
cause  of  the  death  (n\  sic  seipstan  mMrdravitf  or  it  will  be  quashed  (o) : 
but  if  it  be  full  in  substance,  the  coroner  maj  be  served  with  a  rule  to 
amend  a  defect  in  form  (p).  So  where  it  was  found  that  G.  seipsum 
ftlomd  submenus  fuit,  but  it  was  not  said  that  he  threw  himself  into 
tie  water,  nor  did  the  inquisition  conclude  with  "  and  so  he  died,^ 
the  court  ordered  the  inquisition  to  be  amended,  the  substance, 
nxakdj^felonid  submersus  fuit  being  found  (9). 

Dbodandb  (r). 

EsTBAYS  («)• — An  estray  is  any  beast,  not  being  wild,  found  wan- 
dering within  some  lordship  or  manor  without  authority  (Q;  and 
swans  or  cygnets  may  be  taken  as  estrays  (ti),  but  no  other  fowl  (x). 

When  no  one  can  make  title  to  estrays,  caUed  animalia  vagantia  (y), 
the  law  gives  them  to  the  king,  or  to  lords  of  manors  claiming  under 
a  grant  from  the  crown,  or  by  prescription  {z),  in  order  that  the  cattle 
may  not  perish* 


(«)  The  Queen  «.  Clerk,  1  Salk.  S77 ; 
6.  C.  7  Mod.  16 ;  Lex  Man,  83,  ca.  12. 
And  see  Anon.  12  Mod.  112. 

In  die  above  caae  of  The  Queen  ^  Clerk, 
Holt,  C.  J^  held,  that  a  coroner  need  not 
go  §x  ofido  to  take  the  inquest,  but  ought 
to  be  sent  for ;  that  to  bury  the  body  with- 
out sendmg  for  the  coroner  was  a  misde- 
meanor, and  that  the  body  might  be  dug 
op  again  within  a  reasonable  time,  and  so 
as  not  to  produce  infection.  And  see  2 
Hale,  H.  P.  G.  68.  But  this  should  be 
with  leave  of  the  court  of  B.  R. ;  Barclay's 
case^  ttbi  sup.,  1  Str.  167}  638. 

(0)  Inquisitions  have  been  quashed  for 
omitting  this  conclusion;  Rex  v.  Alden- 
ham  (or  Alderman),  2  Lev.  152 1  S.  C. 
3  Keb.  604;  1  Hawk.  P.  C.  c.  27,  ss.  13. 
1^  But  it  would  not  seem  to  be  essential. 
See  Hales 0.  Petit,  Plow.  256  a;  Rex  v. 
Wsmer.  1  Keb.  66 ;  The  Queen  v.  Clerk, 
obi  sup. 

(p)  Rex  9.  Harrison,  1  Sid.  215;  I 
Hawk.  P.  C.  c  27,  s.  15. 

(9)  Rex  V.  GloTer,  1  Sid.  259 ;  S.  C. 
1  Keb.  907.  And  see  Rex  v.  Saloway, 
3  Mod.  100. 

(r)  By  9  &  10  Vict.  c.  62,  the  forfeiture 
of  any  chattel^  which  moved  to  or  caused 
death,  was  abolished ;  and  no  coroner's  jury 
was  to  find  any  forfeiture  of  such  chattel, 


or  any  deodand  whatsoever.  It  is  there- 
fore unnecessary  to  retain  what  was  said  in 
the  last  edition  of  this  treatise,  the  subject 
having  become  purely  historicaL 

(«)  This  royalty  is  not  specified  in  the 
82nd  clause  of  4  &  5  Vict  c.  35,  among  the 
manorial  rights  excluded  from  the  opera- 
tion of  the  act,  unless  expressly  commuted, 
but  it  is  embraced  by  the  general  words, 
'*  or  any  other  manorial  rights  whatever." 

(/)  If  persons  have  commonable  rights 
within  the  manor,  the  lord  is  to  take  notice 
whether  the  beasts  are  beasts  of  the  com- 
mon or  not,  having  the  mark  of  the  com- 
moner ;  Br.  Estray,  pi-  8 ;  8.  C.  (Sir  John 
Tiptoft's  case)  7  Co.  16  b.  And  by  Kitch. 
79,  "one  cannot  take  the  king's  beasts 
for  a  stray,  though  they  were  within  the 
manor  by  two  years ;  30  Ed.  3,  foL  4." 
And  see  Fitz.  Abr.  Estray,  pL  3 ;  10  Vin. 
487,  488. 

(«)  7  Hen.  6,  27,  28 ;  Kitch.  79 1  Fitz. 
Bar.  pi.  6;  Br.  Double  Plee,  pi.  41. 

(x)  4  Inst  280. 

(y)  Bract  1.  3,  f.  120;  Godb.  15a 

(s)  Taylor  0.  James,  Godb.  150  ;  Engle- 
field's  case,  W.  Jones,  285;  Haslewood's 
case,  Ow.  14;  Co.  Lit  114  b.  See  plea 
in  bar  to  an  action  of  trespass,  alleging 
seisin  in  fee  of  the  manor,  and  a  prescrip- 
tion to  have  estrays.  Lex  Man.  App.  123. 
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Within  a  convenient  time,  of  which  a  court  of  law  is  to  adjudge  (a), 
and  properly  at  the  next  market-day  of  the  nearest  marketF-town(&), 
the  lord  should  cause  proclamation  to  be  made  of  the  seizure  of  the 
estray^  which  proclamation  should  show  the  description  of  the  estray, 
as  a  horse,  cow,  &c.,  and  state  such  other  particulars  as  may  enable 
the  owner  to  recover  his  property  (c),  on  tender  of  a  reasonable  com- 
pensation for  the  expense  of  pasturage,  &c. ;  and  until  such  tender 
be  made,  the  lord  is  justified  in  retaining  the  estray  (d).  But  if  any 
difference  arise  as  to  the  amount  of  compensation,  the  lord  should 
demand  a  certain  sum,  in  order  that  the  reasonableness  of  the  amends 
may  be  tried  (e),  for  the  owner  cannot  be  presumed  to  know  what  sum 
would  make  proper  satisfaction  to  the  lord  (/). 

The  owner  should  make  sufficient  proof  of  the  identity  of  his  pro- 
perty, by  reference  to  marks,  or  by  the  testimony  of  his  neighbours, 
&c. ;  and  the  lord  must,  at  his  peril,  restore  it,  and  he  cannot  put  the 
owner  to  his  oath  (g). 

If  no  claim  be  made  within  a  year  and  a  day  (h\  the  estray  be- 
longs to  the  lord,  but  he  has  not  an  absolute  property  in  it  until  the 
year  and  a  day  are  passed  (i),  and  if  the  beast  should  again  stray, 
though  the  lord  may  chase  it  back,  yet  it  has  been  said  that  he  could 


ca.  89.  Estrays  cannot  be  claimed  in 
gross  by  prescription ;  Tottersairs  case, 
W.  Jones,  288. 

(a)  Per  Hobart,  C.  J.,  in  Pleadal  o. 
Gosroore,  Win.  68. 

(6)  Henly  v.  Walsb,  Holt,  564.  Bat, 
according  to  some  cases,  the  proclamation 
should  be  in  the  two  nearest  market  towns ; 
Br.  Estray,  pi.  10:  Finch's  Law,  45; 
Kitch.  79;  Brownlow  v.  Lambert,  Cro. 
Eliz.  716.  In  three  markete  adjwningt 
Bacon's  Use  of  the  Law,  %5,  Once  in  the 
ehureh  and  twice  in  the  wuwkettf  Kitch.  79. 
Proclamation  in  markete  and  church  of  the 
parish,  89  Edw.  3,  8;  Br.  Estray,  pi.  4; 
Britt  26;  Kitch.  78,  79;  Scroggs,  183; 
Brownlow  o.  Lambert,  sup. 

(e)  Taylor  v,  James,  sup.  The  owner 
may  claim  at  any  time  after  the  year  and 
a  day  if  proclamation  be  not  made ;  Britt. 
26;  Kitch.  79. 

(d)  Br.  Justification,  pi.  17,  cites  44  Ed. 
8,  12;  Kitch.  79;  Pleadal  v.  Oosmore, 
sup. ;  10  Vin.  Abr.  490  (E.)  pi.  5.  Holt, 
564,  in  Henly  v.  Walsh. 

{e)  Taylor  v,  James,  sup.;  S.  C.  Noy, 
144;  S.  C.  cited  11  Mod.  89,  in  Henly  v. 
Welch  (or  Walsh). 

(/)  Henly  v,  Walsh,  2  Salk.  686 ;  S.  C. 
Holt,  564.    And  see  Co.  Entr.  40,  1 70  (B.) 


(g)  Taylor  0.  James,  ubi  sup.  Indeed 
it  should  seem  that  it  is  sufficient  for  the 
owner  to  prove  bis  right  of  property  00 
the  trial ;  2  Salk.  686. 

(h)  Henly  v.  Welch,  II  Mod.  90;  S.  C. 
Holt,  564.  According  to  this  esse  tlw 
year  and  day  is  to  be  computed  torn  the 
first  proclamation  ;  yet  some  suppose  that 
the  relation  is  to  the  time  of  the  seizure; 
see  Sir  H.  Consuhle's  case,  5  Co.  107  b; 
Mo.  11,  pL  48.  In  the  latter  case  the 
right  of  property  was  held  to  have  rdaden 
to  the  time  of  seizure,  so  as  to  endde  the 
executors  of  a  lessee  for  life  of  a  manor  to 
an  estray  in  preference  to  the  reveniooer. 
Vide  contra,  as  between  a  lessor  and  lessee 
of  a  manor,  12  Co.  100,  Anon. 

But  note,  "  if  an  estray  happen  widiia 
the  manor  of  the  wife,  if  the  husband  die 
before  seizure,  the  wife  shall  hafe  it* 
for  that  the  property  was  not  in  the  wife 
before  seizure;  "  Co.  Lit.  851  b,  cites  43 
Edw.  8,  8 ;  10  Hen.  6,  11 ;  89  Edw.  8, 17. 

(0  Br.  Estray,  pL  11,  cites  88  HeD.«; 
Khch.  79  ;  Finch's  Law,  45 ;  Bacon"*  Uie 
of  the  Law,  65 ;  12  Co.  101,  Anon. ;  Bor- 
det  V,  Mathewman,  Clayt.  107.  Accord- 
ing to  this  case  the  lord  could  not  mainnio 
trespass  until  the  year  and  day  had  pa«ed. 
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not  recover  it  fix>m  another  into  whose  possession  it  shoald  come ; 
and  that  if  it  should  be  seized  by  the  lord  of  another  manor,  such 
second  lord  should  proclaim  de  novo  (A). 

But  it  should  seem  that  if  the  estray  is  taken  from  the  lord,  he  may 
maintain  a  special  action  on  the  case  for  such  taking  (I),  and  that 
trespass  wiU  lie  upon  the  constructive  possession,  even  before 
seizure  {m) ;  but  the  lord  could  not  prescribe  to  amerce  any  stranger 
driving  the  estray  out  of  the  manor  in  the  manor  court  (it). 

As  the  right  of  property  in  an  estray  is  not  changed  within 
the  year  and  day,  the  lord  cannot  work  the  beast  (o),  without 
being  subject  to  an  action  of  trespass  (p);  but  if  a  cow  be  taken, 
it  may  be  milched,  because  that  tends  to  the  preservation  of  the 
animal  (q). 

And  it  should  seem  that  the  king's  prerogative  gives  him  a  pro- 
perty in  an  estray,  even  before  seizure  (r). 

An  estray  should  be  kept  in  loco  aperto  on  land  in  the  lord's  pos- 
session, being  part  of  the  demesnes  of  the  manor ;  and  the  bailiff  of 
the  lord  cannot  delegate  his  authority,  nor  deliver  the  estray  to  be 
kept  by  another  (s). 

Should  an  estray  be  unruly,  the  lord  may  use  restraint,  as  by  fet- 
tering a  colt,  but  in  the  same  way  only  as  he  would  fetter  his  own 
beasts,  to  prevent  their  breaking  down  fences  (0* 

If  two  tenants  in  common  be  of  a  manor  to  which  estrays  belong, 
no  action  would  lie  by  the  one  against  the  other  tenant  in  common 
who  should  alone  seize  an  estray,  unless  by  prescription  the  one  is  to 


(k)  Pleydell  9.  Gosmore  (or  Pleadal  8f 
Goamore),  Hutt  67f  ante;  Harvey  v. 
Blacklole,  Brownl.  236.  And  aee  Br.  Abr. 
p.  463,  D.  (f).  If  an  estray  escape  into 
another  franchise  brfore  tetzurtt  the  better 
opinion  is  that  the  second  lord  shall  have 
it,  the  property  not  beings  changed  ;  F.  N. 
B.  91  B.  n.a;  Dy.  338  a,  pi.  40. 

(l)  Burdet  o.  Mathewroan,  sup. 

(m)  F.  N.  B.  91  B.  And  see  Smith  9. 
Millea,  1  T.  R.  480 ;  Harvey  v.  Blacklole, 
Brownl.  2S6.  Bat  see  Dy.  838  a,  pi.  40, 
maig.,  per  Noy,  Att.  Gen.  But  even  trover 
lies  against  a  stranger  for  an  estray  with- 
out actual  seizure;  per  Keeling,  C.  J., 
obiter,  2  Keb.  689.  And  see  Bui.  N.  P. 
83,  where  it  is  said  that  a  lord  who  seizes 
an  estray  or  wreck  may,  before  the  year 
and  day  expired,  maintain  trover  against 
a  stranger,  for  he  has  more  than  a  posses- 
sion, viz.  a  possession  that  will  turn  into 
a  property  [cites  Sir  William  Courtney's 

S. 


case,  C.B.,  Balk.  MSB.;  Pye  4-  Pleydek 
Berks,  1 750,  per  Clarke,  Bar.  S.  P.].  Vide 
also  2  Williams's  Saund.  47  a,  n.  1 ;  2 
Taunt  306,  309;  7  T.  R.  398. 

(n)  Dy.  199  b,  cites  29  Hen.  8;  Benl. 
Rep.  [*23  pi.  38.] 

(0)  Bagshaw  0.  Goward  (or  Gawin),  Cro. 
Jac.  147;  Noy,  119;  Yelv.  96.  And  see 
Godb.  151,  in  Taylor  v.  James;  Win.  68, 
in  Pleadal  v.  Gosmore;  12  Co.  101,  Anon. 

(p)  Oxley  V.  Watts,  1  T.  R.  12. 

(q)  Bagshaw  i>.  Goward,  Noy,  119;  Cra. 
Jac.  148,  sup.  So  a  sheep  taken  as  an 
estray  might  be  sheared ;  ib.  per  Noy,  Att. 
Gen.,  citing  Prideux's  case. 

(r)  Dy.  338  b,  pi.  40. 

(«)  See  Taylor  v.  James,  in  Godb.  ft 
Noy,  ubi  sup. 

(/)  Winch,  68,  126,  in  Pleadal  o.  Gos« 
more ;  Hobart,  C.  J.,  contra,  citing  Har- 
vey V,  Blacklole,  ubi  sup. 
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have  the  first  estraj^  and  the  other  the  second^  and  one  of  ihem  ahonld 
take  the  beast  pertaining  to  the  other  (tc). 

Wai^. — (Bona  fugitivorum)  (x). — Waifi  are,  in  fltrictnesSy  such 
stolen  goods  only  as  a  felon  upon  hue  and  cry,  or  other  pursuit,  waiyeB 
or  casteth  from  his  person  (y). 

These  are  forfeited  to  the  king,  or  to  the  lord  of  the  franchise  (z); 
but  are  only  to  be  claimed  by  special  grant  or  by  prescription,  and 
do  not  belong  to  the  lord  of  a  hundred  or  manor  by  reascm  of  the 
hundred  or  manor  (a). 

And  even  these  shall  be  restored  to  the  owner  if  he  make  fresh 
suit,  that  is,  if  he  pursue  the  felon  as  soon  as  he  has  notice  of  the 
theft  (i),  and  whether  he  be  taken  or  not,  and  this  at  common  law; 
so  also  by  the  stat.  21  Hen.  YIII.  c.  11,  if  the  owner  ^^e  evidence 
upon  the  indictment,  and  the  felon  be  attainted  (o) ;  but  after  seizure 
by  the  king  or  the  lord,  the  owner  cannot  retake  the  goods,  though 
upon  fresh  suit  (c2),  for  by  the  seizure  the  property  is  changed  (e). 

If,  however,  the  owner  challenge  the  goods  upon  fresh  suit,  and 
before  seizure,  they  shall  not  be  forfeited  (/)• 

In  an  action  against  the  lord  of  a  manor  for  misusing  a  hone 
stolen  from  the  plaintiff,  who  alleged  that  he  made  fi«sh  suit,  the 
court  held  that  the  defendant  ought  to  have  traversed  the  fresh  suit 
whereof  the  plaintiff  had  declared^  the  property  being  thereby  pre- 
served (g). 

And  in  trover  for  goods  seized,  ut  btma  waiviata^  it  was  adjudged 
without  argument  that  the  defendant  ought  to  allege  a  felony  com- 
mitted, &c.,  and  that  the  goods  were  waived  by  the  felon  (A). 


(«)  Co.  Lit  200  a. 

See  as  to  estrayt  belonging  to  infknts  or 
others  under  disability,  post,  p.  469,  n.  (6), 
tit  "  Wreck." 

(«)  This  royalty  is  not  specified  in  the 
82nd  clause  of  4  &  5  Vict,  c  35,  among  the 
manorial  rights  excluded  from  the  opera- 
tion  of  the  act,  unless  expressly  commuted, 
but  it  is  embraced  by  the  general  words, 
**  or  any  other  manorial  rights  whatever." 

(y)  Br.  Estray  and  Wayfe,  pi.  2;  Fox- 
ley's  case,  5  Co.  109 ;  S.  C.  Cro.  Eliz.  694. 
Either  tlie  stealing  or  the  waiving  may  be 
traversed ;  Br.  Issues  Joines,  pi.  68,  cites 
12  Ed.  4,  5 ;  ib.  Traverse,  per  &c.  pi.  241, 
cites  S.  C. 

(«)  Br.  Forfeit  de  Terres,  pL  110,  cites 
21  Ed.  4,  16;  ib.  Estray  and  Wayfe,  as 
above. 


(a)  Br.  Estray,  pi.  2,  dtea  44  Ed.  S,  19. 
As  to  prescriptive  title,  see  Co.  Lit  114  b. 

(b)  7  Hen.  4,  44;  Br.  Fresh  Snit,  pL 
4;  ib.  Estray  and  Wayfe,  pL  7»  cites  21 
Ed.  4,  16;  Rooke  e.  Denny,  2  Lea  191 

(e)  Scroggs,  180 ;  Br.  Estray  and  Wayie, 
8,  cites  Dr.  &  Stud.  lib.  2,  ca.  8  &  II. 

{d)  Hale,  H.  P.  C.  541 ;  Br.  Forlieitiire 
de  Terres,  pi.  1 10,  eitea  21  Ed.  4, 16 ;  Slani 
£186,  A.-,  Kitch.80. 

(«)  Eastal  Resdtutkm,  2;  Kitdb  80. 

(/)  Dickson's  case,  Hetl.  64»  66.  Ib 
this  case  the  court  was  divided  as  to  tbt 
forfeiture,  the  goods  being  seized  Ufow 
the  owner  came,  and  the  fresh  suit  otrt 
being  wholly  within  view  of  the  felea* 

{g)  Rooke  V,  Denny,  2  Leo.  192. 

(A)  Davies'  Case,  Cra  Elia.  611. 
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Bat  if  the  goodft  ftre  not  seized  by  the  king  or  the  lord>  he  who  was 
robbed  maj  seize  them^  even  twenty  years  after  (t). 

Goods  stolen  and  left  in  the  house  of  the  felon,  or  of  another 
person,  or  in  another's  custody,  or  secreted,  even  if  the  felon  flee,  are 
not,  properly  speaking,  waifs;  and  these  may  be  retaken  by  the 
owner  without  fresh  suit  (A). 

The  goods  of  a  merchant  alien  cannot  be  forfeited  as  waifs,  and  if 
waived  by  the  felon  s&et  the  alien's  death,  they  belong  to  the  exe- 
cutor of  the  alien  (/). 

It  is  the  better  opinion  that  the  lord  may  have  trespass  or  trover 
against  a  stranger  for  waif  taken  out  of  his  manor,  even  without  any 
Seizure  (m) ;  but  that  the  property  is  not  changed  before  seizure,  so  as 
to  give  the  lord  a  title  as  against  a  second  lord,  into  whose  franchise 
it  should  stray  (n). 

Bona  fuffitivorum  are  the  proper  goods  of  him  who  flies  for  felony, 
and  they  cannot  be  taken  as  waifs  (o),;  and  the  lord  of  a  hundred  or 
manor,  although  he  may  prescribe  for  waifs  ( j>),  cannot  prescribe  for 
goods  of  felons  and  frigitives(9).  These,  however,  may  be  forfeited 
to  the  lord  under  a  special  grant  from  the  crown,  but  not  until  it  is 
found  upon  indictment  that  the  party  fled  for  the  felony  (r). 

Wreck  («). — It  should  seem  to  have  been  a  principle  of  common 
law,  that  the  fragments  of  a  vessel  wrecked  at  sea,  and  the  lading 
thereof,  were  forfeited  to  the  king,  in  virtue  of  his  prerogative  right 
to  all  goods  of  which  the  ownership  could  not  be  established  {t) ;  and 


(i)  Br.  Forfeitura  de  TerreB,  pL  110, 
cites  2J  Ed.  4, 16  ;  Kitch.  80. 

{k)  Foxley't  case,  ubi  sup. ;  S.  C.  Mo. 
572.  But  it  has  been  held  that  if  a  thief 
leave  my  horse  or  his  own  horse  in  an  inn 
for  a  ceruio  sum  by  the  week  for  his  meat, 
it  is  not  any  waif;  yet  if  he  leave  it  there 
without  any  agreement  for  his  meat,  it  is 
a  waif;  P.  1  J.  B.  22  Vin.  Abr.  (Waife) 
408,  pi.  1,  2. 

(0  Per  Doderidge,  J.,  in  Waller  e. 
Hsinger,  8  Bukt.  19.  Vide  also  Scroggs, 
ISO. 

(n)  F.  N.  B.  91  B.;  Kitch.  80;  Scroggs, 
182;  ante,  pp.  464,  465. 

(«)  12  Hen.  8,  10 ;  F.  N.  B.  91  B.  n.  a ; 
ante,  pp.  464,  465. 

(o)  Br.  Estray  and  Wayfe,  pi.  2,  cites 
44  Ed.  8,  19.  But  see  contra,  ib.  pi.  9, 
eites  29  Ed.  8,  29,  and  M.  87  Hen.  8. 

ip)  Ante,  p.  466. 

(q)  Br.  Estray  and  Wayfe,  as  sup.  n.  (x). 

(r)  5  Co.  110  b,  in  Foxley's  case. 


(«)  This  royalty  is  not  specified  in  the 
82nd  clause  of  4  &  5  Vict,  c  Z5,  among 
the  manorial  rights  excluded  from  the 
operation  of  the  act,  unless  expressly  com- 
muted, but  it  is  embraced  by  the  general 
words,  "or  any  other  manorial  rights  what- 
ever.** 

On  the  subject  of  wreck,  fcc,  the  under- 
mentioned act  and  sections  of  acts  may  be 
referred  to  :-^9  &  10  Vict.  c.  99,  for  consoli- 
dating and  amending  the  laws  relating  to 
wreck  and  salvage ;  secL  26  of  the  Mercan- 
tile Marine  Act  Amendment  Act,  1851 ; 
sections  482  to  479,  inclusive,  of  the  Mer- 
chant Shipping  Act,  1854;  sections  19  & 
20  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1855,  and  sects.  49  to  53,  in- 
clusive, of  the  Merchant  Shipping  Act 
Amendment  Act,  1862. 

(t)  And  this  prerogative  right  would  not 
pass  by  general  words  of  all  privilege 
royalties,  &c.  in  a  grant  from  the  crown  of 
the   seigniory;    Marquis  of  Wincheflter'i 
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this  identification^  when  the  art  of  navigation  was.  very  imperfect, 
was  necessarilj  a  matt<er  of  great  difficulty.  But  it  has  been  sappofled 
that  goods  wrecked  upon  the  sea  were  given  to  the  king,  to  compen- 
sate for  the  great  charges  incurred  by  the  state  in  scouring  the  seas 
of  pirates  («)• 

The  better  opinion  is,  even  at  common  law,  if  any  person^  or  anjr 
animal,  escaped  from  the  vessel,  whether  alive  or  dead,  whereby  the 
ownership  of  the  lading  could  be  traced,  neither  the  vessel  nor  the 
liading  were  wreck ;  and  the  statute  of  Westm.  1  (3  Edw.  I.)»  c.  4,  has 
clearly  established  that  principle,  declaring  that  where  a  man,  a  do^, 
or  a  cat,  escaped  quick  out  of  the  ship,  neither  such  ship,  nor  barge, 
nor  anything  within  them,  shall  be  adjudged  wreck ;  and  that  this 
act  was  only  a  declaration  of  the  common  law,  may  be  inferred  fiom 
various  books  of  great  authority,  particularly  from  Bractoriy  writtea 
before  the  statute,  and  the  Mirror,  written  after  it  (x). 

And  in  a  very  ancient  case  it  was  adjudged,  that  if  a  ship  be  pur- 
sued by  enemies,  and  aft^r  being  &ken  and  ransacked  is  put  adrift, 
and  subsequently  is  cast  on  land,  where  her  crew  arrive,  there  shall 
be  no  wreck  (y). 

Although  the  above  statute  speaks  generally  of  a  wreck,  it  extends 
to  the  three  cases  of  flotsam,  jetsam,  and  lagan,  or  (ligan)  {z). 

Flotsam  maris  is  where  a  ship  perishes,  and  the  goods  float  upon  the 
sea.  Jetsam  is  where  the  goods  of  a  ship,  which  afterwards  perishes, 
are  cast  into  the  sea  for  disburthening  it.  Lagan  (or  ligan)  is  when 
any  ponderous  goods  of  a  vessel,  which  afterwards  perishes,  are  cast 
into  the  sea,  and  with  a  view  to  recover  them  a  cork  or  buoy  is 
fastened  to  them ;  and  none  of  these  goods  are  called  wreck,  unless 
driven  upon  shore  (a). 


case,  8  Co.  4  b;  Ford  ^  Sheldon's  case, 
12  Co.  2  :  2  Roll.  Abr.  195  E. ;  Com.  Dig, 
Grant,  (G.  6  ;)  Sir  W.  Jones,  849  ;  2  Ca. 
&  Opin.  461 ;  per  Bayley,  J.,  in  Scratton  o. 
Brown,  4  Barn.  &  Cress.  497;  and  see 
Alcock  V.  Cooke,  5  Bing.  840,  which  case 
has  decided  that  a  grant  of  duchy  lands  is 
subject  to  the  same  incidents  as  a  grant  of 
lands  belonging  to  the  crown ;  and  see  8 
Bam.  &  Cress.  748, 757,  in  Rowe  ^  Brenton ; 
Com.  Dig.  Franchises  (D.  8);  2  Cr.  & 
Jer?.  (Ex.)  302,  in  Att.  Gen.  v.  Parsons. 

(«)  2  Inst.  167 ;  Hamilton  &  Smith  v. 
Davis,  6  Burr.  2788. 

(*)  See  Bract,  lib.  8,  f.  120 ;  Britt.  f.  7, 
26,  86 ;  Flet.  lib.  1,  c.  41 ;  Mirr.  c  1, 
8.  18,  and  c.  8,  s.  De  Wrecks.  Vide  also 
2  Inst  166,  167 ;  Sir  H.  Constable's  case, 
5  Co.  107  b;  Sutton  v.  Buck,  2  Taunt 
811. 


(y)  Fishlake's  case,  6  R.  2,  cited  3 
Inst  167;  but  see  the  bailiffs,  ftc.  of 
Dunwich  v.  Sterry,  post,  pp.  469, 470. 

See  further  as  to  what  constitutes  wreck, 
22  Vin.  Abr.  587  et  seq. 

And  when  goods  are  cast  on  land,  and 
are  not  wreck,  and  are  stolen,  the  owner 
may  have  a  commission  of  oyer  and  ter- 
mJMr,  directed  to  certain  persona  to  in- 
quire of  those  who  did  the  trespaM.  and 
to  hear  and  determine  the  aame^  And  to 
make  restitution  to  the  party ;  and  a  writ 
to  the  sheriff  to  return  probot  €t  kgaim 
homineM,  Src.  before  the  said  justicea; 
F.  N.  B.  ]12,C. ;  2  Inst  168. 

(z)  2  Inst  167.  **  And  of  them  the 
admiral  has  jurisdiction."  Sir  H.  Con- 
stable's case,  5  Ca  106  b. 

(a)  See  Sir  H.  Constable's  eaae,  sap. 
And  even  then  the  right  to  them  will  be 
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WLen  goods  are  taken  as  wreck,  the  owner  should  prove  his  right 
to  the  property  within  a  year  and  a  day  after  the  seizure  (A),  or 
his  executors  or  administrators,  in  case  he  should  die  within  that 
period  (c). 

The  king  is  an  exception  to  this  limitation  of  time>  and  may  prove 
his  right  of  property  at  any  period  {d). 

And  if  the  goods  seized  as  wreck  be  bona  peritura^  the  sheriff  may 
sell  such  goods  within  the  year  aud  day  (e)« 

Although  wreck  of  the  sea  is  the  property  of  the  king  by  com- 
mon law  right  (/),  yet  like  waifs  and  estrays  it  may  belong  to  a 
subject   by  grant  (^),  or  by  prescription  (A).     And    it   has  been 


preserved  by  any  indicia  of  ownership. 
Hamilton  &  Smyth  o.  Davis,  5  Burr. 
2732;  Sutton  e.  Buck,  2  Taunt.  311. 

(6)  The  year  and  a  day  is  given  by 
the  Stat.  Westm.  1,  c.  4,  supra;  infri^ 
p.  470,  n.  ( fli).  Though  a  (special)  pro- 
perty is  in'law  vested  in  the  lord  before 
aeiaitre,  yet  the  year  and  day  are  accounted 
from  the  seizure,  as  it  is  by  that  act  alone 
the  owner  can  know  where  to  make  his 
claim;  2  Inst.  168,  citing  $5  Hen.  6, 
27;  and  see  Br.  Wreck,  pi.  2;  Bailiffs, 
&c  of  Danwich  *.  Sterry,  post,  p.  470* 

The  property  of  infants  and  others  un- 
der disabilities  is  equally  bound,  after  the 
year  and  day,  as  well  in  the  case  of 
wreck,  as  of  an  estray ;  Sir  H.  Constable's 
case,  6  Co.  108  b. 

{c)  2  Inst  168. 

(d)  lb. ;  Br.  Wreck,  pi.  2,  cites  85  Hen. 
$,  27 ;  Kitch.  24,  cites  45  Hen.  6,  82. 

(e)  2  Inst.  168;  Plow.  Com.  466; 
Kitch.  24 ;  and  see  a  provision  as  to  the 
sale  of  perishable  goods,  1  &  2  Geo.  4, 
e.  75,  B.  27. 

(/)  Scroggs,  127.  ''The  king  shall 
have  wreck  of  the  sea  throughout  the 
whole  realm;  and  sturgeons  taken  in  the 
sea,  or  otherwise  within  the  realm,  except 
some  privileged  places,  be  the  king's ;" 
Kitch.  24.  "  The  king  by  his  prerogative 
is  intitled  to  large  fish,  as  whales  and  stur- 
geons ;"  Bract.  1.  8,  f.  120. 

(g)  See  several  opinions  on  adverse 
claims  to  the  right  to  wreck  within  the 
honour  of  Bnunber,  under  grants  from  the 
crown,  2  Ca«  &  Op.  452,  &c.  And  note, 
that  those  adverse  claims  gave  rise  to  the 
case  of  Biddulph  f  Ather,  2  Wils.  2a, 
in  which  it  was  held  that  two  allowances 
in  eyre,  and  a  jndginent  in  trespass  400 


years  since,  were  not  conclusive  evidence 
against  usage  for  92  years  past  to  have, 
wreck  of  the  sea. 

Vide  also  Chad  v.  Tilsed,  2  Brod.  k 
Bing.  403,  in  which  an  exercise  of  a  right 
over  a  small  bay  for  40  years,  was  held  to 
be  evidence  from  which  anterior  usage 
ought  to  be  presumed,  to  induce  a  liberal 
interpretation  of  a  grant  of  wreck  made 
by  Hen.  8,  in  favour  of  the  proprietory 
right  claimed ;  but  Dallas,  C.  J.,  observed, 
that  what  is  done  under  usurpation,  and 
in  opposition  to  the  clear  words  of  a  grant, 
could  not  constitute  legal  usage,  but  that 
long  usage  might  be  the  best  exposition 
of  a  grant  of  remote  antiquity  containing 
general  words, — the  rule  being,  that  "  if 
the  language  of  an  ancient  grant  be  ob- 
scure or  doubtful,  coDstaut  usage  may  be 
resorted  to,  ta  expound,  though  not  to 
control,  the  deed." 

[And  see  1  &  2  Geo;  4,  c.  75,  ss.  25, 26.] 

A  grant  by  the  crown  to  the  lord  of  a 
manor  of  *' wreck  of  the  sea,"  will  not  pass 
such  wreck  as  jetsam,  &c.,  previously  be- 
longing to  the  oflSce  of  Lord  High  Admiral, 
but  a  claim  is  good  as  to  wreck  cast  on  the 
land,  or  found  floating  in  creeks  within 
the  limits  of  the  manor;  Reg.  v.  Forty 
Casks  of  Brandy,  3  Hag.  (Adm.)  257. 

To  constitute  *'  wreck,"  the  goods  must 
come  on  shore,  and  be  within  the  land 
jurisdiction ;  but  if  beyond  low  water- 
mark, it  is  deemed  to  be  on  the  high  seas, 
and  to  belong  to  the  Admiralty ;  so  if 
floating  between  high  and  low  water-mark ; 
otherwise  if  fixed  on  the  land,  although 
water  may  be  round  it ;  Reg. «.  Two  Casks 
of  Tallow,  ib.  294. 

(A)  Co.  Lit.  114  b;  2  Inst  168;  Br. 
Wreck,  pi.  1,  citing  U  Hen.  4,  16.    See 
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adjudged  that  by  preacrlption  wreck  may  belong  to  the  Lord  Hig^h 
Admiral  (t). 

When  a  subject  is  intided  to  wreck  bj  grant  or  prescription,  he  is 
said  to  have  a  constructiye  possession,  and  also  a  special  property 
Tested  in  him  even  before  seizure,  so  that  he  may  hare  his  action  of 
trespass  or  trover  against  any  person  taking  it  awaj  (A),  eTen  thoogh 
the  goods  should  be  part  of  the  cargo  of  a  ship  from  which  some 
person  escaped  alive  to  land  (I), 

It  is  clear,  therefore,  that  if  a  stranger  take  possession  of  wreck  after 
seizure,  an  action  either  of  trespass  or  trover  lies  against  him(m); 
but  the  absolute  property  in  wreck  is  not  vested  in  the  lord  until  after 
the  year  and  day  (n). 

In  the  parish  of  EcLst  Dean  in  Sussex^  there  is  a  custom  for  the 
lord  of  the  manor,  when  a  ship  is  wrecked  there,  and  cast  on  the 
lands  held  of  the  manor  between  the  flux  and  reflux  of  the  sea,  to 
bury  the  dead,  and  to  take  care  of  those  who  are  living  and  cast  on 
the  land,  being  either  sick  or  wounded^  and  to  preserve  the  ship- 
wrecked goods  for  the  use  of  the  owners,  and  for  this  the  lord  to  have 
the  best  anchor  and  cable;  and  this  has  been  held  to  be  a  good  cus- 


furtber  at  to  wreck  by  prescription,  2  Ca. 
&  Op.  456 ;  Saunders'  case,  Mo.  224.  A 
rigbt  to  wreck  on  another  man's  Unds,  of 
necessity  gives  a  right  of  way  over  the 
lands  to  take  it ;  6  Mod.  149,  Anon. 

(I)  Wiggan  V.  Branthwaite,  12  Mod. 
260;  8.  C.  1  Lord  Raym.  474;  S.  C. 
Holt,  758.  In  this  case.  Holt,  C.  J.,  said, 
he  made  bo  doubt  but  some  wreck  might 
belong  to  the  Admiral  by  prescription, 
as  that  about  the  Cinque  Ports,  and  such 
places,  where  he  was  most  conversant  in 
ancient  times,  grounding  his  opinion  on 
the  antiquity  of  the  office.  Vide  1  &  2 
Geo.  4,  c.  75,  s.  24. 

{k)  F.  N.  B.  91  D.;  Smith  0.  MiUes,  1 
T.  R.  480;  Bull.  N.  P.  83;  ante,  p.  465, 
B.  («);  p.  468;  but  see  Hawk.  PI.  C,  98, 
c.  Zit  8.  24,  who  says,  it  seems  that  the 
taking  of  wreck  before  seizure  cannot  be 
felony,  because  no  one  has  property  of  the 
goods  at  the  time  of  the  taking ;  and  see 
Kitch.  49,  citing  22  Ass.  99. 

{I)  And  though  the  owners  within  the 
prescribed  period  [1  &  2  Geo.  4,  e.  75, 
s.  26}  claimed  and  identified  them*  and 
though  the  taking  waa  before  the  seisure 
by  the  grantee ;  The  Bailiffs,  810.  of  Dun* 
wich  V.  Sterry,  1  Barn.  &  Adol.  831. 

(m)  10  Hen.  7,  6;  KItch.  24.  The  stat 
West  1,  c.  4  (already  cited),  further  enacta, 


that  the  goods  shall  be  saved  and  kept  by 
view  of  tlie  sheriff,  coroner,  or  the  king's 
bailiff,  and  delivered  into  the  hands  of  such 
as  are  of  the  crown,  where  the  goods  were 
found  {  so  that  if  any  sue  for  those  goods, 
and  after  prove  that  they  were  his,  or 
perished  in  his  keeping,  within  a  year  and 
a  day,  they  shall  be  restored  to  him  without 
delay ;  and  if  not,  they  shall  remun  to  tlie 
king,  and  be  seized  by  the  sheriffs,  coroners 
and  bailiffs,  and  shall  be  delivered  to  them 
of  the  town,  which  shall  anmtr  hrfare  tkt 
ju$tMC9i  of  the  wreck  belonging  to  the  king. 
And  where  wreck  belongeth  to  another  than 
to  the  king,  he  shall  have  it  in  like  manner. 
And  he  that  otherwise  doth,  and  thereof  be 
attainted,  shall  be  awarded  to  priaoo,  and 
make  fine  at  the  king's  will,  and  aball  yield 
damages  also.  And  if  a  bailiff  do  it,  and  it 
be  disallowed  by  the  lord,  and  the  lord  will 
not  pretend  any  title  thereunto,  the  bailiff 
shall  answer  if  he  have  whereol^  and  if  he 
have  not  whereof,  the  lord  shall  deliver  hia 
bailiff's  body  to  the  king.  By  miiawering 
before  the  justices  is  meant,  that  wreck 
ahall  not  ha  tried  in  the  Admiralty  Court, 
but  before  the  king's  justice*  at  common 
law ;  %  Inst  168 ;  and  set  15  R.  2>  c  8  s 
Kitch.  24. 

in)  Vaugh.168;  Soragga,  127;  see  6  ft 
T  Will  4,  e.  60,  post,  p.  471. 
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to]ii«  it  not  being  unreasonable  to  have  some  manner  of  recompenie 
eTen  lor  a  charitable  act  (o).  But  where  in  trover  for  an  anchor  and 
cdbk,  the  defendant  pleaded  a  custom  in  the  manor  oi  Mxcking  in 
SuueXy  that  if  any  ship  or  boat  sailing  on  the  sea  strikes  on  the  knd 
held  of  the  manor  and  perishes,  though  it  is  not  wreck,  jet  the  best 
anchor  and  cable,  &c.  belong  to  the  lord  of  the  manor,  the  plea  was 
adjudged  ill,  no  custom  of  salvage  being  found,  and  the  alleged  cus- 
tom being  void  for  want  of  any  manner  of  consideration  to  support 

h(p). 

The  lord  of  a  manor  has  been  held  not  to  be  entitled  to  salvage  for 
taking  charge  of  wreck  against  the  owner's  consent,  and  therefore  not 
in  the  instance  of  parts  of  a  ship  being  thrown  on  the  land  within 
the  manor,  when  the  servants  of  the  owner  are  there  to  take  care  of 
them  for  him  (9). 

By  a  modem  statute  (r),  after  reciting  that  goods  foimd  derelict,  and 
articles  under  the  denomination  of  goods  jetsamyfloUam,  and  lagan, 
are  frequently  picked  up  at  sea  and  brought  into  port,  which,  if  not 
claimed  by  any  owner  within  the  period  limited  by  law,  belonged  of 
right  to  his  majesty  in  his  office  of  admiralty,  but  by  reason  of  the 
smallness  of  their  value  would,  if  prosecuted  to  condemnation  in  the 
High  Court  of  Admiralty,  be  wholly  unproductive,  it  was  enacted, 
that  whenever  any  such  goods,  whether  picked  up  at  sea  or  on  the 
shore  within  the  flow  of  the  sea,  should  be  reported  to  the  officers  of 
the  customs,  notice  thereof  should  be  forthwith  given  by  them  to 
the  receiver  general  of  droits  of  admiralty,  and  that  all  such  goods 
should  be  placed  at  his  disposal,  subject,  however,  to  the  payment  of 
the  duties  with  which  they  should  be  respectively  chargeable ;  and 
that  in  case  the  right  owner  thereof  should  prove  his  claim  thereto  to 
the  satisfiustion  of  the  said  receiver  general,  within  the  period  of 
twelve  calendar  months  firom  the  day  on  which  they  should  be  so 
reported,  such  goods  should  be  restored  to  the  owner,  on  payment  of 
the  duties  and  necessary  charges  attending  the  care  of  the  same,  and 
a  reasonable  compensation,  to  the  amount  of  one-third  of  the  net 
value  (after  abating  the  duties  and  charges  aforesaid),  to  the  salvors 
thereof;  but  if  no  such  claim  should  be  established  within  the  period 
aforesaid,  then  such  goods  should  be  deemed  and  taken  and  be  eoa- 
demned  to  his  majesty  as  droits  of  admiralty,  and  might  be  sold  by 
the  said  receiver  general  without  any  process  from  the  High  Court 
of  Admiralty ;  and  the  net  proceeds  thereof,  after  payment  of  duties, 

(•)  Simpfon  v.  Bithwood,  8  Lev.  307.  (r)  &  ft  7  Will.  4,  e.  60,  ■.  7.    Note,— - 

See  the  pleadings  in  thia  eaee  in  Appendix  The  preotice  and  jurisdiction  of  the  Higk 

to  Len  Man.  pi.  41,  p.  126.  Court  of  Admiralty  was  much  improved 

.  (p)  Oeere  o.  Bnrkenaham,  S  Ley.  85.  and  extended  by  8  &  4  Vict  c.  65. 

(9)  Sutton  0.  Bucks  %  Taunt  802^ 
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Balvage,  and  other  charges  as  aforesaid,  should  be  disposed  of  by  him, 
and  carried  to  the  credit  of  the  consolidated  fvmd,  in  like  manner  bm 
droits  of  admiralty  were  by  the  therein-mentioned  act  of  parliament 
directed  to  be  applied. 

Treasube  trove  («). — It  would  appear  by  several  ancient  au- 
thors (0>  that  treasure  trove,  at  some  far  distant  period,  belonged  to 
the  finder ;  but  even  before  the  Conquest  (with  perhaps  some  excep- 
tions) {u)y  it  was  a  rule  of  common  law,  that  treasure  trove  belonged 
to  the  king  by  his  prerogative  (x),  or  to  some  lord  of  a  manor  or 
liberty  by  special  grant  (y),  or  by  prescription  (z). 

The  term  treasure  is  restricted  to  gold  and  silver  (a),  but  it  may  be 
either  in  bullion  (i),  coin,  or  plate ;  and  the  right  of  the  king  or  the 
lord  presupposes  the  impossibility  of  an  identification  of  the  property 
of  the  person  who  concealed  it(c);  but  it  is  immaterial  whether  it  be 
found  hidden  in  the  ground,  or  in  the  walls  or  roof,  or  ruins  of  any 
house,  or  other  building,  or  elsewhere  {d) ;  though  treasure  found  in 
the  sea  still  belongs  to  the  finder  {e). 

We  are  told  by  Glanvil  and  Brtzclon,  that  the  fraudulent  conceal- 
ment of  treasure  trove  was  an  ofience  punishable  by  death ;  but  it  was 
long  since  adjudged  that  the  punishment  should  be  by  fine  and  im- 
prisonment only  (/). 

Fairs,  Markets,  Tolls,  &c.  (g). — These  firanchises  are  annexed 


(«)  This  royalty  is  not  specified  in  the 
82nd  clause  of  the  4  &  6  Vict.  c.  35,  among 
the  manorial  rights  excluded  from  the 
operation  of  the  act,  unless  expressly  com- 
muted, but  it  is  embraced  by  the  general 
words  "  or  any  other  manorial  rights  what- 


II 


ever. 

(0  Staunf.  f.  89  ;  Glanv.  1.  1,  cl;  1. 14, 
c.  2 ;  Britt.  7,  26,  85  ;  Bract  1.  S,  f.  120  ; 
*2  Inst  168 ;  3  Inst  132. 

(u)  3  Inst  133. 

(i)  Kitch.  78;  3  Inst  182,  133. 

(y)  lb.;  Fitz.  Abr.  tit  Corone,  pi.  241, 
436,  cites  22  Ed.  8  ;  8  Ed.  2  ;  Kitch.  78. 

(«)  Co.  Lit  114  b  ;  3  Inst  132,  138, 
cites  21  Hen.  6,  tit.  Prescription,  4;  22 
Ed.  8,  cor.  241 ;  1  Hen.  7,  83 ;  9  Hen.  7, 
20;  46  Ed.  3,  16 ;  Stamf.  pL  cor.  39  b,  lib. 
fo.  109  b. 

(a)  3  Inst  182. 

(&)  "Veins  of  gold  and  silver  in  the 
ground  of  subjects  also  belong  to  the  king 
by  his  prerogative,  for  they  are  royal 
mines;"  Z  Inst  182.  But  this  has  been 
doubted,  unless  the  quantity  of  geld  or 


silver  was  of  greater  value  than  the  quan- 
tity of  base  metal ;  Plowd.  336 ;  1  BL  Com. 
294.  And  now  by  1  ViT.  &  M.  st  1,  c  30, 
and  5  ViT.  &  M.  c.  6,  mines  of  copper,  &c.. 
shall  not  be  looked  upon  as  royal  mines, 
though  gold  or  silver  may  be  extracted 
from  them  in  any  quantities ;  but  the  king 
may  have  tlie  ore  (other  than  tin  in  Devon 
and  Cornwall)  paying  the  price  stated  in 
the  act 

(c)  Stath.  tit  Coron.;  Kitch.  78;  or  by 
his  executors,  Fitz.  Abr.  Coron.  446,  cites 
22  Hen.  6. 

(d)  Bract  1.  2,  £  10 ;  8  Inst  182. 

(e)  Britt  f.  26;  Kitch.  78;  2  Inst  168» 
(/;  Stath.  tit  Coron. ;  Fits.  Abr.  Coroo. 

265,  cites  22  Ed.  3;  8  Inst  133;  Kitch. 
49.  Treasure  trove  as  well  as  wreck  shall 
be  inquired  of  by  the  coroner;  8  Inst  138. 
(g)  The  royalties  of  ''fairs  and  markeu" 
(of  course  including  **  tolls  ")  are  specified 
in  the  82nd  clause  of  4  &  5  Vict.  c.  85, 
among  the  manorial  rights  excluded  from 
the  operation  of  the  act,  unless  expressly 
commuted. 
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to  many  manors,  but  are  to  be  claimed  only  by  grant  from  the 
crown  (A)y  or  by  prescription  (t) ;  and  even  if  the  grant  of  a  fair  or 
market  be  preceded  by  a  writ  of  ad  quod  damnum^  or  the  usual 
words  quod  nan  sit  ad  nocumentum,  &c.  be  omitted  in  the  grant,  yet 
the  patent  shall  be  repealed  by  scire  facias ^  if  it  be  to  the  nuisance  of 
the  king  or  others  (A).  But  it  has  been  held,  that  an  uninterrupted 
user  for  twenty  years  gives  a  primd  facie  right  to  a  fiiir  or  market, 
and  affords  a  sufficient  answer  to  an  indictment  for  a  nuisance  to  a 
highway,  although  the  party  is  liable  to  be  proceeded  against  for  the 
usurpation  of  the  franchise  (/)• 

The  grantee  or  owner  for  the  time  being  of  the  franchise  of  a 
market  may  have  an  action  on  the  case  against  a  person  who  erects 
a  stall  upon  his  own  ground  near  to  the  market  for  selling  meat,  &c., 
though  he  should  not  take  toll  or  usurp  a  franchise  (m).  And  by 
grant  or  prescription,  the  owner  of  such  a  market  may  prevent  per- 
sons, being  inhabitants  of  the  place,  from  selling  in  private  houses  (n). 
In  the  case  of  Dorking  Markety  tried  before  Heath,  J.  (o),  a  man  had 
fitted  up  an  inner  room  in  a  public  house,  and  com  was  pitched  and 
sold  there ;  and  the  plaintiff  recovered  against  him  in  an  action  on 
the  case  on  the  same  ground  as  in  The  Prior  of  DunsiabWs  case,  be- 
cause it  was  done  secretly. 

And  in  the  case  of  The  Bailiffs  of  Tewkesbury  v.  Bricknell(p),  it 
was  held,  that  an  action  on  the  case  for  toll  lies  equally  against  the 
seller  of  com  by  sample  as  the  seller  of  com  pitched  in  bulk. 

A  custom  to  erect  booths  on  the  waste  during  fairs  has  been  held 


(k)  Aa  an  evil  rather  than  a  good  might 
result  from  the  establishing  of  additional 
fairs  or  markets,  it  is  usual,  previous  to  a 
grant  by  the  king,  to  have  a  writ  of  ad  quod 
dawmum  issued  and  returned ;  The  King  v. 
Butler,  8  Ler.  222 :  2  Vent.  844 ;  and  see 
9  Burr.  181S,  in  Rez  v.  Marsden,  7  Barn, 
a  Cress.  49,  n. 

(i)  Co.  Lit.  114  b ;  2  Inst.  220 ;  and  see 
Hill  V.  Smith,  10  East,  476;  1  Wils.  112. 
Tenants  in  ancient  demesne  have  a  quali- 
fied exemption  from  toll ;  ante,  pp.  425, 
42& 

{k)  2  Inst.  406;  Rez  v,  Butler,  ubi  sup. ; 
2  RolL  Abr.  140,  pi.  2;  Com.  Dig.  Mar- 
tlet (C.  2).  And  notwithstanding  the 
issuing  of  the  writ,  an  action  would  lie  by 
the  private  owner  of  a  market  that  was 
iojored ;  1  Sir  W.  Bl.  581. 

(/)  Rez  9.  Smith  et  al.,  4  Esp.  Ill ;  and 
see  Yard  v.  Ford,  2  Saund.  172;  ib.  175, 
n.2. 


A  quo  warranto  will  not  lie  merely  for 
$neouraging  and  promoting  the  holding  of  a 
market,  it  being  at  most  a  misdemeanor, 
and  no  usurpation  of  a  franchise  ;  Rex  o. 
Marsden,  8  Burr.  1812;  S.  C.  1  Sir  W.  BL 
579.  And  it  seems  doubtful  whether  an 
information  in  nature  of  a  quo  warranto,  for 
a  usurpation  upon  the  crown  by  holding  a 
fair  or  market,  can  be  granted  on  the  ap- 
plication of  a  private  person ;  ib. 

(m)  Mosley  o.  Chadwick  &  others,  7 
Bam.  &  Cress.  47,  n.  (a). 

(n)  Sir  Oswald  Mosley  «.  Walker,  7 
Bam.  &  Cress.  40;  9  Dow.  &  Ry.  863. 
And  see  Prior  of  Dunstable's  case,  11 
Hen.  6, 18 ;  Br.  Abr.  Prescription,  pi.  98 ; 
7  Barn.  &  Cress.  47,  n. ;  Cora.  Dig.  tit. 
Market  (F.  2);  Vin.  Abr.  tit.  Market  (B.); 
2  Roll.  Abr.  tit.  Market  (B),  pi.  1. 

(o)  2  Taunt  138. 

(p)  2  Taunt  12a  And  see  Moseley  9« 
Pierson,  4  T.  R.  104. 
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to  be  good.  In  Tyson  v.  Smith  (q)  trespftss  was  farouglit  for  biealdng 
and  entering  the  plaintiff's  dose,  and  erecting  etalLi,  posted  booths 
and  tables  there,  and  the  defendant  justified  under  a  custom  that  at 
fidrs  holden  at  certain  times  of  the  year  on  soma  part  of  the  oommniMi 
and  waste  of  a  manor  to  be  named  by  the  lord  of  Ihe  manor  (the 
locus  in  qyuo  being  parcel  of  such  commons  and  waste,  and  named  by 
the  lord),  every  liege  subject  exercising  the  trade  of  a  yictualler  might 
enter  at  the  time  of  the  fairs  and  erect  a  booth,  &c.,  and  continue  the 
same  for  a  reasonable  time  after  the  &irs  for  the  more  conyeniently 
carrying  on  his  calling,  paying  2d.  to  the  lord: — and  the  court  of 
B.  R.  held  that  the  custom  was  reasonable  and  the  plea  good. 

But  it  is  at  least  very  doubtful  whether  the  grantee  of  a  newly* 
created  market  can  maintain  an  action  for  the  disturbance  of  his 
firanchise  against  a  person  selling  marketable  articles  in  his  own  shop 
within  the  limits  of  the  market  place  on  the  market  day  (r). 

It  has  been  adjudged  that  if  a  grantee  of  a  market  suffer  another 
to  erect  a  market  in  his  neighbourhood,  and  to  use  it  unintemiptedly 
for  three  and  twenty  years,  he  is  barred  of  an  action  on  the  case  for 
disturbance  of  his  franchise  (s\ 

The  lord  of  a  manor  having  a  grant  of  a  &ir  or  market  generally, 
may  hold  it  at  any  place  where  it  can  be  most  conveniently  held  (/) ; 
and  if  the  grant  prescribe  a  particular  vill,  the  lord  may  remove  the 
fair  or  market  to  any  situation  within  the  precinct  of  his  grant ;  and 
after  notice  may  have  trespass  against  any  person  going  upon  his  aoU 
in  the  old  market-place  (ti). 

Upon  the  grant  of  a  &ir  or  market  the  lord  shall  have  a  court  of 
Piepoudre  (or  Pipowders)  as  incident  thereunto  without  any  special 
words,  it  being  for  the  advancement  of  justice  and  not  of  a  private 
interest  (x). 

And  the  right  to  appoint  a  clerk  to  the  &ir  or  market  is  also 


iq)  6  Adol.  &  EU.  745. 

(r)  The  Mayor,  &c.  of  Macclesfield  o. 
Pedley,  4  Barn.  &  Adol.  S97.  And  see 
Prince  v.  Lewis,  2  Car.  &  Pay.  66. 

(f )  Holctoft  V.  Heel,  1  Bos.  k  Pul.  400. 

When  equity  will  interfere  to  enforce 
the  lord's  right  to  tolls,  see  Mayor,  &c.  of 
Reading  «.  Winkworth,  5  Pri.  476 ;  Duke 
of  Norfolk  V.  Myers,  4  Madd.  86 ;  ante, 
p.  668. 

(0  Dixon  V.  Robinson,  6  Mod.  107 ;  Rex 
9.  Cotterill,  1  Bam.  k  Aid.  67. 

(«)  Curwen  vi  Salkeld,  6  East,  638. 

(«)  2-  Inst.  221 ;  4  ib.  271.  The  Court 
of  Pipowders  is  incident  to  a  fair  or  market 
as  a  court  baron  is  to  a  manor.  It  is,  how- 
ever, a  court  of  record,  to  be  holden  before 


the  steward,  and  its  Jurisdiction  eonsietetli 
in  these  four  essentials:  1.  The  cause  of 
action  must  arise  in  the  time  of  the  par* 
ticular  fair  or  market.  2.  It  ranat  relate  to 
things  which  eonoem  the  market;  there- 
fore, if  one  slander  particular  wares  to  the 
injury  of  another  previoua  to  the  markett 
the  court  has  no  jurisdiction.  6.  It  most 
arise  within  the  precinct  of  the  fair  or  mar- 
ket. 4.  The  plaintiff  or  his  attorney  must 
take  an  oath  according  to  the  stat.  17  EcL  4, 
c.  2,  and  1  R.  2,  c.  6  s  but  this  does  not 
conclude  the  defendant;  Hall  ^  Jones's 
case,  cited  4  Inst  272.  And  see  Hall  si 
Pyndar,  Dy.  186  a,  and  the  seTaral 
there  referred  to. 
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incideiit  to  the  fi»nchiae,  and  he  will  be  entitled  to  his  resionable 
fi«»(y). 

But  a0  a  toll  ib  a  matter  of  private  benefit  to  the  lord^  it  is  not 
Beoessarily  incident  to  a  fair  or  market,  aa  was  adjudged  in  the  oase 
of  Northampton  (z),  wherein  it  was  resolved  that  if  the  toll  granted 
with  a  &ir  or  market  be  unreasonable,  the  grant  of  the  toll  is  void, 
and  the  fair  or  market  shall  be  accounted  a  firee  fair  or  market : — and 
the  exaction  of  an  outrageous  toll  would  entitle  the  king  to  seize  the 
financhise  into  his  own  hands  (a). 

In  the  case  of  Brett  r.  Bealei  (i).  Lord  Tenterden  referred  to 
Truman  Y.  Walgham(c)  and  other  authorities,  establishing  that  one 
may  have  toll4raver$e  bj  prescription,  so  also  toll-thorough  for  some 
reasonable  cause  to  be  shown,  as  to  repair  a  way,  &c. ;  but  the  judg* 
ment  of  the  court  in  the  principal  case  was,  that  the  repair  by  the 
corporation  of  Cambridge  of  certain  bridges  over  the  Cam,  and  some 
of  the  streets,  was  not  a  sufficient  consideration  to  support  a  claim  of 
toll-thorough  in  all  parts  of  the  town. 

It  has  been  decided  that  although  every  person  has  a  right  to  go 
into  a  public  market  to  buy  and  sell  without  paying  any  toll,  if  none 
he  due  by  prescription,  yet  the  owner  is  entitled  to  Stallage  and  Pic- 
cage,  that  is,  to  a  compensation  for  placing  a  stall,  and  for  any  break- 
ing up  of  the  ground ;  and  the  remedy  for  this  is  trespass  (d). 


(y)  4  In8t.  273,  c.  61. 

{z)  M.  39  &  40  EUz.  eor.  reg. ;  2  Inst. 
220;  S.  C.  (Heddyo.  Wheelhouse),  Cro. 
EJis-  558.  And  see  the  Mayor,  &c.  of 
Northampton  v.  Ward,  2  Str.  1239;  S.C. 
1  Wils.  115  ;  Daventry  case,  (HoUoway  v. 
Smith,)  2  Str.  1171 ;  Lowden  v,  Hieron, 
1  Holt,  N.  P.  547;  6  East,  438;  Com. 
Dig.  Market,  (F  1 ;}  7  Barn.  &  Cress.  50, 
io  Mosley  tf  Walker. 

In  a  late  case  the  terms  of  grant  of  a 
&ir  in  the  charter  were  cum  omnilnu  liberit 
t9Qtu9huiinilnUt  4^.  ud  ffriam  p€rtinenti- 
hti  and  the  Court  of  Queen's  Bench 
held,  that  the  judge  improperly  directed 
the  jury  that  if  the  charter  were  one  simply 
of  grant,  those  words  might  signify  tolls ; 
Mwtb,  aliUr,  if  the  charter  were  one  of  con. 
firmation  and  supported  hy  immemorial 
usage;  £arl  of  Egremont  v.  Saul,  6  Adol. 
ft  BIK  924. 

(•)  a  Inst.  219 :  1  Wils.  114. 

(6)  10  Barn.  &  Cress.  508;  S.  C.  1 
Moody  ft  Malk.  416. 

(e)  2  Wils.  296.  A  special  eonsideration 
need  not  he  shown  to  support  a  claim  to 
MJUiraverse;  Rickards  v.  Bennett,  1  Barn. 


&  Cress.  223  ;  2  Dow.  &  Ry.  389.  See  as 
to  the  evidence  requisite  to  support  toll- 
traverse,  Vines  ei»  Reading  Corporation, 
1  You.  &  Jerv.  4 ;  4  Bing.  8.  Persons  in- 
terested in  the  result  may,  from  necessity, 
he  competent  witnesses  in  an  action  for 
toll- traverse;  Lancum  e.  Lovell,  9  Bing. 
465.  And  see  as  to  the  distinction  between 
toll- traverse  and  toll-  thorough,  Lord  Pel  ham 
e.  Pickercgill,  1  T.  R.  660;  Lord  Fal- 
mouth 9.  George,  5  Bing.  286.  * 

{d)  The  Mayor,  &c.  of  Northampton  v. 
Ward,  ilbi  sup.  And  see  Mo.  474 ;  1  Barn. 
&  Aid.  71,  in  Rex  v.  Cotterill.  A  table 
placed  in  an  open  market  is  considered 
as  a  stall ;  The  Mayor,  &c.  of  Norwich 
V.  Swan,  2  Sir  W.  BL  1116. 

Both  stallage  and  piccage  are  derived 
from  the  right  to  the  soil.  See  as  to  both. 
Com.  Dig.  Market  (F.  2);  2  Roll.  Abr. 
123;  15  Vin.  244,  245. 

And  the  party  in  titled  to  stallage  may 
waive  the  tort  and  bring  assumpsit;  Mayor, 
&c.  of  Newport  «.  Saunders,  3  Barn*  & 
Adol.  411. 

Under  a  modern  grant  to  the  inhabitants 
of  E ,  they  cannot,  as  so  described,  pre- 
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These  franchises  may  be  forfeited  by  non-user  (e),  which  would 
naturally  induce  the  presumption  of  a  surrender  of  them  to  the 
crown  (f\  or  by  mis-user ;  so  that  should  the  grantee  n^lect  to 
perform  the  terms  prescribed  by  the  patent,  it  might  be  repealed  hy 
writ  a£  scire  facias  (y). 

Free  Chase  or  Park  (A).  (Free  Warren^  Free  Fishery,  ^c.  (t) ). — 
Although  these  subjects  are  in  some  degree  connected  with  the  pre* 
ceding  considerations  on  manorial  franchises,  the  author  does  not 
feel  that  they  are  of  a  nature  to  call  for  any  lengthened  commentary 
in  the  present  treatise. 

The  reader,  however,  is  reminded,  that  Free  Clujtses  or  Parks  were 
tracts  of  land  granted  to  a  subject  under  one  or  other  of  those  names, 
or  grounds  converted  by  the  owner  into  chases  or  parks  under  a 
licence  from  the  crown,  and  were  considered  as  smaller  forests ;  bat 
that  they  were  not  subject  to  the  forest  laws,  the  grantee  having  no 
power  to  appoint  officers  of  the  forest  nor  to  hold  courts  (i) : — ^it  is 
also  to  be  recollected  that  these  franchises  can  only  be  claimed  by 
grant  or  by  prescription  (/). 

And  the  author  is  induced  to  avail  himself  of  Ihis  opportunity  of 
referring  the  student  to  Lord  Coke's  4  Inst  p.  289  et  seq.,  and  to 
Mr.  Justice  Blackstone's  Commentaries,  vol.  2,  c.  27,  for  a  clear  and 
interesting  exposition  of  the  forest  laws  as  they  existed  in  the  Saxon 
8Bra,  and  as  new  modelled  upon  the  Norman  conquest. 


scribe  for  an  easement  in  alieno  solo  for 
stallage.  Lockwood  v.  Wood,  7  Ad.  &  Ell. 
(N.  S.)31. 

(«)  Leicester  Forest  case,  Cro.  Jac  155. 

(/}  Br.  Franchise,  10,  26. 

(g)  lb.  14.22;  12  Mod.  271. 

In  1847  an  act  (10  &  11  Vict.  e.  14) 
was  passed  for  consolidating  in  one  act 
certain  provisions  usually  contained  in  acts 
for  constructing  or  regulating  markets  and 
fairs,  which  must  be  consulted  as  occasion 
may  require. 

(h)  These  royalties  are  all  specified  in 
the  82nd  clause  of  the  4  &  6  Vict.  c.  85, 
among  the  manorial  rights  excluded  from 
the  operation  of  the  act,  unless  expressly 
commuted* 

(t)  A  park  consists  of  vert,  venison  and 
indosure,  and  a  determination  in  either  of 
these  requisites  amounts  to  a  disparkment; 
Sir  Charles  Howard's  case,  Cro.  Car.  60. 

(k)  4  Inst.  814.  But  it  appears  that 
royal  forests  were  sometimes  granted  by 
the  crown  to  a  subject,  with  express  autho- 


rity for  the  administration  of  justice  there ; 
Leicester  Forest  case,  sup. 

(/)  See  Co.  Lit.  114  b ;  11  Co.  87  h. 
Lord  Coke  (4  lost.  818)  says,  "  And  it  is 
to  be  obsenred  that  a  man  may  have  a  free 
chase  as  belonging  to  his  manor  in  hit  own 
woods,  as  well  as  a  warren  or  park  in  his 
own  grounds;  for  the  chase,  warren  and 
park  are  collateral  inheritances,  and  not 
issuing  out  of  the  soil,  aa  the  commoo 
doth  ;  and  therefore  if  a  man  hath  a  chaae 
in  other  men's  grounds,  and  after  purchase 
the  grounds,  the  chase  remaineth." 

As  to  commonable  rights  and  other  like 
privileges  in  chases  or  parks,  (and  which 
may  also  exist  by  prescription  in  forests,) 
see  4  Inst  298,  299,  &e. 

A  grant  by  the  crown  to  the  poor  of  « 
parish  to  cut  wood  on  certain  wastes  within 
a  royal  forest  for  their  own  use,  and  fat 
sale  to  die  other  inhabitants  of  the  paridi, 
has  been  upheld.  Willingale  v.  Maitland* 
]2Jur.  (N.  S.)982. 
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Fbee  Wabben  (m). — The  franchise  of  free  warren  is  to  be  claimed 
only  by  grant  from  the  crown,  or  by  prescription  which  supposes 
sach  a  grant  (n) ;  and  the  effect  of  it  is,  to  vest  in  the  grantee  a  pro- 
perty in  snch  wild  animals  or  inferior  species  of  game  as  are  deemed 
the  beasts  and  fowls  of  warren  (o). 

If  a  person  having  a  free  warren  alien  the  lands,  the  right  of 
warren  is  extinct,  nothing  being  reserved,  and  the  land  only  being 
granted ;  but  a  reservation  of  the  warren  would  be  good  (p). 

And  if  a  person  having  a  manor  in  which  there  is  a  free  warren 
should  enfeoff  another  of  the  manor,  with  the  appurtenances,  the 
warren  would  not  pass  (q),  for  a  warren  is  not  necessarily  appurte* 
nant  to  a  manor,  though  it  may  be  so  by  prescription  (r). 

The  franchise  of  free  warren  implies  a  sole  and  exclusive  (s)  power 
of  killing  game  within  the  ambit  of  the  grant,  on  condition  of  pre- 
venting others  from  doing  so ;  and  therefore,  as  Sir  William  Black- 
stone  says  (0,  '*  a  man  that  has  the  franchise  of  warren  is  in  reality 
no  more  than  a  royal  game-keeper." 

Whether  or  not  a  person  may  have  a  property  ratione  soli  m  such 


(m)  Ante,  p.  476,  n.  (A). 

(«)  11  Co.  87  b;  Co.  Lit  114b;  Br. 
Warren,  pi.  1,  cites  8  Hen.  6,  12  ;  Manw. 
Warren.  Forrest  pi.  48.  And  in  trespass 
against  the  gamekeeper  of  the  lord  of  the 
manor,  it  lies  upon  the  defendant  to  prove 
a  royalty  in  justification  of  the  entry  upon 
the  plaintiff*s  land,  by  showing  a  grant  of 
a  firee  warren  from  the  crown ;  Pickering 
a.  Noyea,  4  Barn.  &  Cress.  639.  And  the 
right  will  not  pass  de  novo  merely  by  the 
general  words  "  free  warren/'  &c.,  Carr  v. 
Smith,  cited  2  Cr.  k  Jerv.  (Ex.)  294,  in 
Att  Oen.  V.  Parsons. 

(•)  See  F.  N.  B.  86,  87,  and  the  notes. 
Beaata  and  fowls  of  warren  are  hares  and 
rabbits,  pheasants  and  partridges  ;  Maow. 
95.  In  Co.  Lit.  (288  a),  a  roe  is  also 
named  as  a  beast  of  warren,  and  quail, 
rail,  woodcock,  heme,  mallard,  &c.  as 
fowls  of  warren.  Grouse  are  not  birds 
of  warren ;  The  Duke  of  Devonshire  v. 
Lodge,  7  Bam.  &  Cress.  86.  Beasts  of 
park  or  chase  are  buck,  doe,  fox,  martron 
and  roe;  Manw.  94;  Co.  Lit  283  a  ;  8  Co. 
188  b.  Beasts  of  forest  or  venary  are  hart, 
hind,  bare,  boar  and  wolf;  Manw.  91 ;  8 
Co.  188  b. 

(p)  Br.  Warren,  pi.  8,  cites  86  Hen.  6, 
55;  Pnnnell  v.  Mill,  11  Jur.  109. 

{q)  Br.  Warren,  pi.  7.  And  see  ib.  pi. 
^t  citing  14  Hen.  4,  6 ;  Vin.  Ah.  Warren, 


pi.  8,  marg.  And  see  as  to  the  effect  of 
the  worda,  '*and  to  have  free  warren  in 
all  demetne  landa  in  the  manor,  &c.,V  Att. 
Oen.  0.  Parsons,  2  Cr.  &  Jer.  (Ex.)  279« 
In  that  case  (p.  308)  Lord  Lyndhurst,  C.  B., 
on  delivering  the  judgment  of  the  court, 
said,  **  though  the  word  *  demetnt  *  may,  in 
some  cases,  be  applied  to  any  fee  simple 
lands  a  man  holds,  yet  it  is  more  correct 
and  usual  to  apply  it  to  the  lands  of  a 
manor,  which  the  lord  of  that  manor  either 
actually  has,  or  potentially  may  have,  M 
propriit  manibiu" 

As  to  the  effect  of  acceptance  by  lord  of 
grant  of  free  warren  over  demesne  landa, 
see  Carnarvon,  Earl  of,  v.  Villebois,  18  Mees. 
&  W.  (Ex.)  818. 

(r)  Bowlston  v.  Hardy,  Cro.  Eliz.  547 ; 
S.  C.  6  Co.  104  a ;  Morris  v.  Dimes,  8  Nev. 
&  Mann.  671 ;  S.  C.  1  AdoL  &  £11.  654. 
By  prescription  a  person  may  have  a  warren 
in  a  forest,  but  there  must  be  ah  allowance 
of  it  in  eyre,  that  is,  in  the  court  of  the 
forest;  Sir  Richard  Harrison'a  case,  W* 
Jones,  280. 

(f )  But  a  free  warren  is  not  necessarily 
an  exclutive  right,  for  in  one  case  a  pre- 
scription for  the  lord  of  the  manor,  his 
tenants  and  farmers,  to  fowl  in  the  warren 
of  another,-  was  held  good  upon  demurrer  { 
Davies'  caae,  8  Mod.  246. 

(0  2  Com.  89. 
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tanmah  fera  natura  as  are  denominated  game,  (x  how  fiur  such  pos- 
sible right  maj  be  affected  bj  any  manorial  privil^;eB  in  lords  of 
manors  emanating  firom  the  king,  and  founded  on  principles  of  feudal 
tenure,  does  not  appear  to  be  a  question  so  immediatdy  connected 
with  the  subject  of  the  present  treatise,  as  to  call  for  particular  ani- 
madversion in  this  place  (0  ;  but  assuming  that  a  light  of  propeaiy 


(t)  The  reader  is  referred  for  much  use- 
ful informatioD  on  the  character  of  the 
game  laws  of  this  country,  and  for  the 
means  of  forming  his  own  judgment  on 
the  controverted  right  of  lords  of  manors 
to  sport  over  the  grounds  of  others  within 
their  respective  seigniories,  to  Chitty's 
Treatise  on  the  Game  Laws,  and  to  Pro- 
fessor Christian's  Notes  to  the  Commentary 
of  Mr.  Justice  BIa<ikstone  (2  Com.  27),  on 
the  right  of  property  in  such  animals /«r« 
natura  as  come  under  the  denomination  of 
game,  in  which  the  learned  professor  op- 
poses the  doctrine  advanced  by  Sir  W, 
Blackstone,  that  the  sole  property  of  all 
the  game  in  England,  and,  as  a  conse- 
quence, the  exclusive  right  of  taking  and 
destroying  it,  is  vested  in  the  king,  as  the 
ultimate  proprietor  of  the  soil.  The  reader*! 
attention  is  also  called  to  a  work  entitled 
*'  A  Treatise  on  the  Rights  of  Manors  as 
deduced  from  the  most  ancient  and  best 
Authorities,  with  a  Report  on  the  Game 
Laws,  and  Comment,"  the  author  of  which 
wholly  dissents  from  the  arguments  of  Pro- 
fessor Christian. 

The  author  is  induced  to  express  his 
assent  to  Sir  William  Blackstone's  position, 
that  the  sole  right  of  property  in  all  wild 
animal*  became  vested  in  the  king  from 
the  period,  at  least,  of  the  establishment  of 
the  feudal  system  in  this  country ;  and  he 
conceives  that  the  right  of  the  lord  of  the 
manor  or  other  royalty  to  take  and  kill 
game  within  the  confines  of  his  seigniory, 
either  as  an  exclusive  right  or  concurrently 
with  the  owners  of  the  soil,  is  founded  on 
the  prerogative  title  of  the  king.  Whether 
the  right  be  exclusive  or  concurrent  must 
depend  on  the  words  of  the  grant,  or  evi- 
dence  of  usage,  for  the  right  may  exist  by 
prescription,  which  presupposes  a  grant. 
But  an  exercise  for  several  years  of  the 
right  of  sporting,  which  might  be  referrible 
to  the  tenant's  acquiescence,  will  not  in- 
duce the  presumption  of  an  ancient  grant ; 
Pickering  v.  Noys,  4  Bam.  &  Cress.  639. 


It  is  clear  that  an  ancient  grunt  froai  the 
crown  of  the  franchise  of  taking  and  killing 
game  within  a  limited  district,  would  give 
the  grantee  the  power  of  going  over  the 
groands  of  others  without  being  eoo- 
tidered  a  trespasser.  Such  a  grant  would 
in  fact  vest  the  franchise  of  a  Jr§e  tvomm 
in  the  grantee,  which  alone  can  justify  a 
person's  sporting  ou  another's  scnl,  or,  in- 
deed, even  on  his  own;  2  Bl.  Com.  Z9; 
Keeble  «.  HeckeringUl,  11  Mod.  74;  1 
Chit  G.  P.  167.  Vide  also  the  above  case 
of  Pickering  «.  Noys,  in  which  the  Court 
of  B.  R.  held  that  it  was  for  the  defendant, 
upon  the  issue  joined,  to  prove  first  dial 
he  had  such  a  royalty,  and  secondly,  that 
at  the  time  in  question  he  was  in  the  doe 
exercise  of  it. 

It  does  not  4pp«Br  to  the  author  that  the 
lord  of  a  manor*' can  claim  any  right  of 
sporting  over  grounds  not  in  his  own  pos- 
session under  the  provisions  of  the  aeveral 
acts  of  pariiament  authorising  lords  af 
manors  to  appoint  gamekeepers,  and  em- 
powering such  keepers,  for  the  preserva- 
tion of  game,  to  search  for  noxious  ani- 
^  mals  and  engines  of  destruotion,  and  also 
to  kill  game  for  the  use  of  the  lord.  The 
author  apprehends,  indeed,  that  the  powers 
of  gamekeepers  appointed  under  the  acts 
of  parliament  alluded  to,  would  be  held 
to  extend  only  (as  far  as  rhey  may  be 
proteoted  by  the  provisions  of  diose  acts 
against  an  action  of  trespass)  to  soch  lands 
as  should  be  in  the  lord's  immediate  pos- 
session, and  those .  perhaps  belonging  to 
others,  over  which  the  lord  had  a  right  to 
sport  under  an  ancient  grant  from  the 
erown,  or  by  prescriptioo.  The  esse  of 
the  Earl  of  Ailesbury  s.  Pkttison,  Doogl. 
28,  clesriy  shows  that  the  ecnirts  of  law 
are  dbposed  to  circumscribe  as  much  as 
possible  the  powers  of  the  acts  of  22  ft 
2S  Car.  2,  and  6  Anne,  and  other  subse- 
quent statoies,  authorising  lords  and  Mies 
of  manors  to  appoint  gamekeepers ;  for  in 
that  case  Lord  Mansfield   held,  that  tiis 
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mayezkt  in  tbis  speciea  of  animals  ratiane  9oli(u),  jet  it  is  clear  tbat 
sadk  light  would  be  subservient  to  the  firanchise  of  free  warren  (x); 
and  it  should  certainly  seem  that  a  free  warren  oyer  the  lands  of 
another  person  may  exist  by  prescription  (y). 


vords  *'mtmert  or  oOur  royaltiti**  in  die 
firtt^mentioned  act,  did  not  extend  to  a 
hundred  or  wapentake,  which  would  have 
been  ezpreawd  if  the  legialature  had  meant 
the  act  to  apply  to  royalties  of  a  higher 
nature  than  a  lordthtp  or  manor. 

In  ISSl,  the  act  of  1  &  2  Will.  4,  c.  S2, 
to  amend  the  laws  in  England  relating  to 
game*  was  paaaed,  by  which  many  of  the 
pre-existing  statutes  on  that  subject,  com- 
mencing with  13  Ric.  2,  stat.  1,  c.  18,  and 
terminating  with  69  tjeo.  S,  c  102,  wero 
repealed.  The  act  not  only  authorizes  the 
lord  to  appoint  gamekeepers  to  preserve 
or  kill  game  within  the  limits  of  the  manor 
far  the  lord's  use,  but  by  the  lOtb  sect  tho 
lord  may  pursue  and  kill  game  upon  the 
wastes  and  commons,  and  give  authority 
i»  any  certificated  person  to  enter  upon 
such  wastes  and  commons  for  the  purpose 
•f  pursoing  and  killing  game.  The  IStk 
sect  anthoHzes  lords  of  manors  to  appoint 
one  or  more  person  or  persons  as  a  game* 
keeper  or  gamekeepers  to  preserve  mr  kill 
tkt  gamg  within  tht  limiiM  ^f  aueh  sumori 
Jor  ih§  ute  nf  ihM  hrdst  and  to  seize  for 
their  use  aU  degs,  nets,  &c.  used  for  taking 
or  killing  game  within  the  limits  of  such 
maners  by  any  person  not  authorized  to 
kill  game  for  want  of  a  game  certificate. 
And  by  the  I6th  sect,  the  owner  of  land  in 
Wales,  of  the  dear  annual  value  of  6001, 
not  being  within  the  bounds  of  any  manor, 
may  appoint  a  gamekeeper  to  preserve  or 
kill  the  game  thereupon. 

The  case  of  Earl  Lonsdale  s.  Rigg,  11 
Ssch.  Rep.  654,  in  which  the  judges  of  the 
court  were  equally  divided  in  opinion,  was 
one  req>ecting  the  right  of  the  lord  of  a 
particular  manor  to  shoot  game. 

The  author  would  further  submit,  that 
the  firanchise  of  sporting  over  the  grounds 
of  another  under  a  grant  to  the  lord  of  a 
naner  may  be  lost,  as  well  by  a  conveyance 
of  the  demesnes  of  the  manor  without  re- 
serving the  firanchise,  as  by  non-user,  such 
disoontinuance  of  die  exercise  of  the  right 
inducing  the  presumption  of  a  release  and 
eztinguishinent  of  it,  which  extinction 
fcems  to  be  perfectly  consistent  with  es- 


tablished principles  of  tenure,  as  between 
the  lord  and  the  owner  of  land  within  his 
manor,  (See  ante,  p.  477,  as  to  the  ex- 
tinction of  a  firee  warren.)  But  it  is  pro- 
bable that  on  an  extingubbment  of  the 
right  of  the  grantee  of  the  crown,  the  pre- 
logatire  right  to  the  extent  of  that  finrmerly 
exercised  by  the  lord  under  the  particular 
grant  would  revive. 

In  a  modern  case  relief  was  refused  in 
equity  to  a  cestui  que  trust,  against  whom 
an  action  of  trespass  had  been  brought 
for  sporting  over  the  manor,  t)ie  title  not 
being  aufficiently  established,  the  court  qb- 
serving  that,  even  if  it  had,  all  that  the 
cestui  que  trust  could  claim  was,  to  have  a 
rateable  proportion  of  the  rents  and  profits 
derivable  from  letting  the  privilege ;  Hut- 
chinson V.  Morritt,  S  You.  &  Coll.  (Ex. 
Eq.)  547. 

(tt)  The  case  of  Sutton  4  Moody,  Salk. 
556,  1  Lord  Raym.  250,  Comb.  458,  5 
Mod.  375,  12  Mod.  144,  is  an  authority 
that  the  courts  will  presume  a  right  of 
property  to  game  in  the  owner  of  the  land 
on  which  it  is  killed,  ralione  m/I,  as  against 
a  perfect  stranger;  but  it  is  a  possessory 
property  only ;  F.  N.  B.  87  A.  And  see 
12  Hen.  8, 10  ;  11  Co.  87  b ;  4  Inst.  820; 
2  Bl.  Com.  419 ;  post,  n.  (z), 

(x)  Sutton  *.  Moody,  sup.  The  fre- 
quency of  these  grants  is  urged  by  Sir 
William  Blackstone  in  iavour  of  his  posi- 
tion, that  the  exclusive  right  of  taking  and 
destroying  game  belonged  to  the  king ;  2 
Com.  417. 

(y)  Br.  Warren,  pi.  2,  cites  34  Hen.  6, 
28 ;  ib.  pL  3.  And  see  Da  vies'  case,  ante, 
p.  477,  n.  (f ) ;  Rex  s.  Talbot,  Cin.  Car. 
811;  Fowler  v.  Seagrave,  Buht  254  9 
Sutton  V,  Moody,  sup.  But  an  alienation 
of  the  land  without  reserving  the  warren 
would  extinguish  the  right;  Br.  Warren, 
pi.  3,  cites  35  Hen.  6,  55  {  Dy.  306 ;  ante» 
p.  477. 

The  grant  of  free  warren  would  seem  to 
give  a  right  to  appoint  a  warrener  to  pre- 
serve the  game,  who  is  justified  by  ancient 
usage  in  killing  dogs,  cats  and  vermin; 
Wadhurst  v.  Dammei  Cro.  Jac.  45. 
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When  the  right  of  property  in  wild  animak  can  be  claimed  ratiane 
privUegiiy  it  nevertheless  continues  only  so  long  as  they  remain: 
within  the  limits  of  the  particular  franchise^  except^  indeed^  that  the 
property  would  not  be  changed  by  being  hunted  by  the  owner,  or 
even  by  a  stranger^  out  of  the  free  chase  or  warren^  and  killed  in  the 
grounds  of  another  person  {z\ 

Free  Fishery,  &c.  {a), — A  free  fishery,  in  its  more  ordinary  ac- 
ceptation, means  an  exclusive  right  of  taking  and  killing  fish  in  an 
arm  of  the  sea  (i),  or  navigable  river  (c)  being  an  arm  of  the  sea  (cf ), 
under  a  grant  fr*om  the  crown  (e),  and  is  therefore  considered  as  a 
royal  firanchise  (/);  and  as  the  jealousy  with  which  this  privilege  was 


(s)  2  B1.  Com.  419.  The  learned  judge 
tbere  also  states  (and  so  the  law  clearly 
seems  to  be)  that  **  if  a  man  starts  game 
on  another's  private  grounds  and  kills  it 
there,  the  property  belongs  to  him  on 
whose  ground  it  was  killed,  because  it  was 
also  started  there,  the  property  arising 
ratUme  toU :  whereas  if  after  being  started 
there  it  is  killed  in  the  ground  of  a  third 
person,  the  property  belongs  not  to  the 
owner  of  the  first  ground,  because  the  pro- 
perty is  local,  nor  yet  to  the  owner  of  the 
second,  because  it  was  not  started  in  his 
soil ;  but  it  vests  in  the  person  who  started 
and  killed  it,  though  guilty  of  a  trespass 
against  both  the  owners."  And  see  Church- 
ward e.  Studdy,  14  East,  249;  Blades  o. 
Higgs,  7  Jur.  (N.  S.)  1289;  8  Ibid.  1012 ; 
9  Ibid.  1040;  11  Ibid.  701. 

The  case  of  Lonsdale,  Earl  of,  v,  Rigg 
(26  L.  J.  78,  Exch.),  has  reference  to 
questions  between  the  owner  of  cattle-gates 
and  the  lord  respecting  the  rights  of  the 
latter  to  game.  Vide  also  Bruce  v.  HelH- 
well,  2  L.  J.  (N.  S.)  292,  Exch. ;  Ewart  v. 
Graham,  5  Jur.  (N.  S.)  773  ;  5  Hurlst.  & 
Nor.  609;  Lord  Beconfield  v.  Dixon,  14 
L.  J.(N.  S.)114. 

(a)  Ante.  p.  476,  n.  (h). 

(ft)  There  can  be  no  prescription  for  a 
right  to  6sh  in  the  sea,  as  annexed  to  cer- 
tain tenements,  such  right  being  common 
to  all  the  king's  subjects ;  Ward  v.  Cress- 
well,  Willes,  265 ;  Kitch.  45,  cites  8  Ed. 
4, 10.  *'  If  the  water  ebb  and  fiow  upon 
my  land  every  one  may  fish  there;"  per 
Choke  ib. 

But  the  qualified  common  law  right  of 
the  public  to  use  the  sea  and  the  sea  shore 


does  not  extend  to  the  right  of  bathing  in 
the  sea;  Blundell  «.  Catterall,  5  Barn,  ft 
Aid.  268. 

Fishing  with  stake  nets  on  the  sea  coast 
near  the  mouth  of  a  river  is  not  prohibited 
either  by  the  statute  or  the  common  law 
of  Scotland ;  Earl  of  Kintore,  appeL,  Forbes 
and  others,  resp.,  4  Bli.  (N.  S.)  4S5 ;  in 
which  case  it  was  held  that  proprietora  of 
fisheries  on  the  sea  coast,  entitled  only  by 
the  terms  of  their  grant  to  fish  with  a  net 
and  coble,  cannot  be  restrained  firom  fish* 
ing  with  stake  nets  on  the  suit  of  ownen 
of  fisheries  in  a  river. 

(c)  Some  of  the  books  seem  to  extend 
the  term  free  fishery  to  public  rivers, 
though  not  arms  of  the  sea;  aee  2  Bl.  Com. 
89 ;  per  Lord  Mansfield,  in  Carter  *.  Mar- 
cot,  4  Burr.  2164 ;  per  Holt,  C.  J.,  in 
Warren  v.  Matthews,  1  Salk.  So7. 

(d)  River  Bann  case,  Sir  John  Davis's 
Rep.  66. 

(e)  The  right  must  be  clearly  proved, 
and  cannot  be  presumed;  (^rter  v.  Murcot, 
ubi  sup. 

In  a  case  where  the  lord  claimed  the  ex- 
clusive privilege  of  cutting  seaweed  (vraic) 
from  rocks  covered  st  ordinary  tides  by  die 
sea,  and  which  right,  in  the  absence  of  any 
grant  from  the  crown,  could  only  be  sus- 
tained by  evidence  of  long  and  undiatnrbed 
enjoyment,  the  evidence  being  of  a  con- 
tinued adverse  claim  without  resistance, 
followed  up  by  suit,  the  court  of  appeal 
(Privy  Council)  set  aside  the  judgment  in 
favour  of  the  lord ;  Benest  v.  Pipon,  I 
Knapp  (P.  C.)  60. 

(/)  2  Bl.  Com.  89. 
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by  the  people  led  to  a  declaration  in  King  Jolin*s  Charter 
(c.  47),  that  where  the  banks  of  rivers  had  been  first  defended  in  his 
time  they  should  be  laid  open,  and  in  the  charter  of  9  Hen.  III.  o.  16, 
that  no  banks  should  thenceforth  be  defended  but  such  as  were  so  in 
the  time  of  Henry  his  grandfather  (g),  it  has  been  suggested  that  ^*  a 
{ranchise  of  free  fishery  ought  now  to  be  at  least  as  old  as  the  reign 
of  Henry  II."  (A). 

Although  it  has  been  supposed  that  a  several  fishery  is  a  perfectly 
distinct  finnchise  firom  a  firee  fishery,  in  that  the  owner  of  a  several 
fishery  ^'  must  be,  or  at  least  derive  his  right  firom,  the  owner  of  the 
sbil  (t),"  which  is  not  requisite  in  a  free  fishery,  for  that  term  imports 
the  right  to  fish  in  the  waters  of  another  (A) ;  and  from  a  common  of 
piscary,  in  that  the  latter  does  not  imply  an  exclusive  right  (/);  yet 
others  have  slighted  these  distinctions,  and  considered  a  free  fishery 
merely  as  a  liberty  to  fish  in  the  several  fishery  of  the  grantor  (m), 
and  to  be  synonymous  with  common  of  piscary  (n) ;  and  others  again 
have  denied  that  the  ownership  of  the  soil  is  necessarily  included  in  a 
several  fishery  (o).  These  conflicting  opinions  are  ably  digested  by 
Mr.  Hargrave  in  his  learned  note  above  referred  to,  but  that  distin- 
guished lawyer  thought  proper  to  leave  the  question  open  to  fiiture 
discussion.  It  would  seem,  however,  to  be  settled,  that  a  fishery  in 
a  navigable  river,  described  in  an  ancient  grant  **  separalem  pisca^ 
riam^  is  an  incorporeal  and  not  a  territorial  hereditament ;  but  that 
where  the  terms  of  the  grant  are  unknown,  the  owner  of  a  several 
fishery  would  be  presumed  to  be  owner  of  the  soil  (p).  And  the  case 
of  The  King  v.  Ellis  (q)  shows,  that  particular  privileges  in  the 
grantee  are  inconsistent  with  a  mere  incorporeal  fishery. 


ig)  See  the  case  of  Weld  «.  Hornby,  7 
East,  195.  Vide  also  Blundell  v.  Catterall, 
abi  sup. 

(A)  2  fil.  Com,  89,  417 ;  1  Campb. 
812,  D.     . 

(0  2  Bl.  Com.  39;  and  see  Kitch.  46, 
cites  17  Ed.  4.  6;  ib.  47,  cites  22  Ed.  4, 
116. 

(k)  Kitch.  46,  cites  4  Ed.  3 ;  Trespass, 
222;  7  Hen.  7.  18;  18  Ed.  4,  5. 

(/)  See  1  Chit.  G.  P.  224.  Free  fishery 
held  to  import  an  exclusive  right  equally 
with  a  Mweral  piscary;  Smith  *.  Kemp, 
Salk.  687 ;  S.  C.  Carth.  285. 

Common  of  piscary  may  be  prescribed 
lor  as  appendant  to  land ;  Kitch.  46. 

(n)  2  Sid.  8,  cited  2  Bl.  Com.  40. 

(»)  See  2  Bl.  Com.  40;  Upton  «.  Dawkin, 
8  Mod.  97  (  Comb.  11 ;  Peak  «.  Tucker, 

S. 


cited  Carth.  286,  marg. ;  but  see  Salk.  637. 

(o)  Co.  Litt.  122  a;  Bract,  f.  208  b. 
And  see  Mr.  Hargrave's  note  [7]  to  Co. 
Litt.  122  b.  Where  a  person  exercising 
the  right  of  fishing  in  the  river  Severn, 
between  certain  limits  within  a  manor 
bordering  on  the  river,  under  a  grant  from 
the  crown,  also  exercised  the  privilege  of 
landing  nets  on  the  beach,  and  driving 
stakes,  the  Court  of  King's  Bench  con- 
sidered that  some  territorial  right  passed 
by  the  grant,  and  that  the  party  was  there- 
fore rateable  under  43  EHz.,  but  expressed 
a  clear  opinion  that  a  mere  incorporeal 
fishery  was  not  within  that  statute;  The 
King  V.  Ellis,  1  Mau.  k  Selw.  652. 

(p)  The  Duke  of  Somerset  c.  Fogwell, 
6  Barn.  &  Cress.  875. 

{q)  Sup.  n.  (oX 
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It  was  decided  in  the  case  of  Scratton  v.  Brown  (r)^  tliat  a  grant 
by  the  lord  of  a  manor  (possessing  the  franchise  of  a  fisheiy)  of  a 
messuage^  &c.  and  certain  sea  grounds^  oyster  layings^  shoreg,  and 
JisherieSf  uith  full  and  free  liberty  to  fish,  dredge^  and  lay  oysters 
thereon^  did  not  convey  a  mere  privilege  and  easement  only^  leaving 
in  the  grantor  the  general  property  in  the  soil^  but  the  soil  itself,  and 
that  the  operation  of  the  words  ^^  sea  grounds"  was  not  qualified  and 
restricted  by  the  superadded  words  "  oyster  layings,"  "  liberty  to 
fish/'&c. 

The  grant  in  the  last-mentioned  case  described  the  sea  grounds, 
)&c,  to  be  bounded  by  the  high  and  low  water  marks ;  and  the  CouH 
of  B.  R.  held,  that  those  words  were  to  be  construed  with  reference  to 
the  rule  of  common  law  upon  the  subject  of  accretion  {s) ;  and  that  as 
the  high  and  low  water  marks  shift,  the  property  conveyed  also  shifts, 
for  that  land  between  high  and  low  water  marks  can  only  vest  in  a 
subject  as  the  grantee  of  the  crown,  and  that  the  crown  by  a  grant 
of  the  sea  shore  would  convey,  not  that  which  at  the  time  of  the  grant 
was  between  the  high  and  low  water  marks,  but  that  which  firom  time 
to  time  should  lie  between  those  two  termini{t). 

It  has  been  adjudged  that  every  subject  may  fish  in  navigable 
rivers,  the  king's  prerogative  right  being  confined  to  whale  and 
sturgeon  (u) ;  and  that  the  rule  extends  even  to  arms  of  the  sea  (x), 
unless  an  exclusive  right  exists  by  prescription  (y). 


(r)  4  Barn.  &  Cress.  485. 

(«)  This  case  is  therefore  confirmatory 
of  the  decision  of  The  King  v.  Lord  Yar- 
borough,  8  Bam.  &  Cress.  91,4  Dow.  &  Ry. 
790,  ante,  p.  30,  that  land  gradually  and 
imperceptibly  added  to  the  demesnes  of  a 
manor  by  the  alluYion  of  oose,  sand,  &c. 
belongs  to  the  lord,  and  not  to  the  king, 
and  so  is  distinguishable  from  the  case  of 
large  spaces  of  land  left  by  the  sudden  re- 
tirement of  the  sea ;  and  from  that  of  the 
land  of  a  subject  rendered  undistinguish- 
able  frem  the  foreshore  by  the  gradual  en- 
croachment of  the  sea ;  Hull  and  Selby  ■ 
Railway,  In  re,  5  Mee.  &  Wel.  (Eq.)  827. 

It  was  held,  in  Perrott  o.  Bryant,  2  You. 
&  Coll.  61,  (which  was  a  suit  against  boat- 
owners  for  tithe  of  oysters, )  that  the  cir- 
cumstance that  property  situate  on  the  sea 
shore,  between  a  sea  side  town  and  the 
sea,  had  not  been  assessed  to  the  poor 
rates  of  the  parish  in  which  the  town  was 
situate,  was  very  slender  evidence  of  the 
property  not  being  within  the  parish. 

(/)  Acts  of  ownership  exercised  by  the 
lord  upon  the  sea  shore  between  high  and 


low  water  mark  may  be  called  in  aid  to  prove 
the  shore  was  parcel  of  the  manor;  Cal- 
mady  v.  Rowe,  6  Man.  Or.  &  Sc  861; 
and  modern  usage  is  admissible  in  evidence 
to  show  that  such  sea  shore  was  part  of  the 
manor;  Beaufort,  Duke  of,  v.  Mayor  of 
Swansea,  1  Wels.  H.  &  O.  413.  The  shore 
between  high  and  low  water  mark  is,  prima 
faciBf  in  the  crown,  and  extra-parochial. 
Reg.  V,  Musson  4  Jur.  (N.  S.)  Ill,  12  Jur. 
(N.  S.)  pt  ii.  461. 

(ii)  Ante,  p.  469,  n.(/);  and 'see  stmt. 
17  Ed.  2,  c.  1 1,  ^e  prerogativd  regis. 

(x)  Warren  v.  Matthews,  6  Mod.  78; 
S.  C.  1  Salk.  S57i  Anon.  1  Mod.  105; 
ante,  p.  480. 

(y)  Carter  v.  Murcot,  4  Biirr.  2162; 
4  T.  R.  489,  in  The  Mayor,  &c.  of  Orford 
V.  Richardson ;  and  see  Bagott  v.  Orr,  2 
Bos.  8c  Pul.  472.  In  the  case  of  Chad  f 
Tilsed,  2  Brod.  &  Bing.  406,  (ante,  p.  469,) 
Dallas,  C.  J.,  observed,  that  "  if  the  usage 
had  been  only  of  forty  years'  duration,  and 
had  been  applied  to  establish  an  exclusive 
right  over  an  arm  of  the  sea,  that  conld  not 
destroy  the  right  of  the  subject,'* 
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The  reader  is  reminded  that  in  the  case  of  The  Mayor  ^  Com" 
monalty  of  Orford  v.  Richardsoriy  Lord  Kenjon  (the  other  three 
judges  of  the  Court  of  B.  R.  concurring)  held,  that  there  may  be  a 
prescriptive  right  in  a  subject  to  a  several  fishery  in  an  arm  of  the 
8ea(jzr) ;  and  that  in  the  case  of  Rogers  v.  Allen  (a).  Heath,  J.,  held, 
that  a  several  fishery  in  a  navigable  river  may  pass  as  appurtenant  to 
a  manor. 

When  a  river,  not  navigable,  runs  between  two  manors,  and  is  the 
meer  and  boundary  of  the  manors,  each  lord  has  a  moiety  of  the  river 
and  fishery  {b). 

And  when  no  manorial  franchise  is  claimed  in  an  inland  river,  not 
navigable,  the  right  of  fishery  is  in  the  proprietors  of  the  land  on 
either  side,  as  owners  of  the  soil  or  bed  of  the  river,  and  generally 
extends  adjilum  medium  aquce  (c). 

The  firanchise  of  fi*ee  chase,  free  warren,  and  fi^e  fishery  may,  the 
author  apprehends,  Uke  other  franchises,  be  lost  by  non-user  or 
abuser,  as  well  as  by  surrender  to  the  crown  {d) ;  but  we  have  seen 
that  minor  prescriptive  rights  exercisable  by  the  lord  of  a  manor  wiU 
continue,  notwithstanding  the  court  baron  should  be  lost  {e). 


Id  the  case  of  Williams  v,  Wilcox,  8 
AdoL  k.  El.  814,  it  was  held  that  the  para- 
moant  right  of  the  subject  to  navigate 
public  rivers  extends  over  every  part 
thereof;  that  prior  to  Magna  Charts,  the 
crown  had  no  power  to  make  a  valid  grant 
in  derogation  of  such  public  right,  but  that 
the  4tb  sect,  of  25  £d.  3,  c.  4,  rendered 
legal  all  vetirs  erected  prior  to  Ed.  1. 

(t)  4  T.  R.  489  ;  Hargr.  Tr.  19. 

(a)  1  Campb.  812;  see  this  case  on  a 
point  of  evidence,  ante,  p.  859. 

{h)  Davis's  Rep.  155 ;  I  Mau.  &  Selw. 


661,  in  The  King  V.Ellis. 

(o)  Carter  o.  Marcot,  ubi  sup.i  and  see 
Davis's  Rep.  155. 

{d)  Cro.  Jac  155 ;  12  Mod.  271 ;  1  Chit. 
G.  P.  224.  And  see  as  to  misuser,  ante, 
p.  476.  But  the  misuser  of  one  of  several, 
franchises,  not  dependent  on  each  other,  if 
not  a  forfeiture  of  the  whole,  but  of  the  one 
only  which  has  been  misused ;  contri,  if 
the  one  is  wholly  dependent  on  the  others ; 
Br.  Franchise,  pi.  14. 

(e)  Ante,  p.  6. 
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CHAPTER  XXL 
OF  THE  JURISDICTION  OF  COURTS  LEET, 


Section  I.  « 

Origin  and  Nature  of  the  Court  Leet, 

The  Leet,  which  is  a  court  of  record  {a\  is  described  as  one  of  the 
most  ancient  tribunals  noticed  by  our  common  hiw^b),  and  is  ac- 
counted the  King's  Court ;  for  although  this  franchise  is  firequentlj 
held  by  the  lord  of  a  hundred  or  m&nor  under  a  grant  fix)m  the  crown, 
or  by  prescription  which  presupposes  such  grant  (c),  yet  the  lord  is 
intitled  only  to  the  profits  of  the  court  {d),  and  (in  legal  phraseology) 
the  day  is  to  the  king  (e). 

The  court  leet  is  by  some  writers  said  to  be  deriyed  out  of  the 
sheriff's  toum  (/) ;  but  the  observation  may,  the  author  thinks,  be 
considered  as  a  mere  obiter  dictum,  as  far,  at  least,  as  it  may  tend  to 
impugn  the  opinion  of  many  of  our  ancient  law  authorities,  that  the 
jurisdiction  and  privileges  of  the  leet  were  purchased  of  the  crown  by 
thanes  or  barons  and  others  of  large  territorial  possessions,  in  order 
that  the  people  might  have  justice  rendered  to  them  nearer  to  their 
own  homes ;  and  whereby,  the  author  conceives,  the  power  of  the 
sheriff  in  his  toum  was  superseded,  or  at  least  suspended  to  the  ex- 
tent of  the  local  confines  of  each  particular  grant. 

[The  last  edition  of  this  treatise  contained  several  pages  at  this 
place  respecting  the  territorial  divisions  and  independent  communities 
established  by  the  Anglo-Saxon  kings,  and  the  mode  of  administering 


(a)  Br.  tit.  Leet  and  Tourn,  pi.  39 ;  F. 
N.  B.  82 ;  2  Inst.  143;  4  Inst.  268;  Kitch. 
82;  Iletl.  62  ;  4  Bl.  Com.  272. 

(ft)  7  Hen.  6,  12 ;  2  Inst  70 ;  8  Burr. 
1860.  And  it  is  said  to  have  been  ordained 
by  King  Alfred,  Mirr.  c.  1,  s.3  ;  BuUen  v. 
Godfrey,  1  Roll.  Rep.  78.  Judge  Jenkins, 
in  his  Pati*  Contulium,  written  during  the 
Commonwealth,  states  (p.  1),  that  the  court 
leet  was  established  long  before  the  Con- 
quest.   And  see  Rits.  on  Courts  Leet,  84. 

(e)  2  Inst  72;    Finch's  Law,  246;   F. 


N.  B.  160,  161,  and  the  notes;  Cow  Cop. 
s.  81,Tr.  6L 

(d)  41  Ed.  3,  26;  Br.  Leet;  4  Kitch. 
82.  .The  lord  of  a  leet  cannot  claim  the 
wastes  by  prescription,  which  may  belong 
to  one  who  has  a  manor  without  a  leef. 
See  9  Hen.  6,  44,  cited  Br.  Leet,  2. 

(e)  41  Ed.  3,  26 ;  44  Ed.  8,  19 ;  Br. 
Leet,  pL  4,  5;  Kitch.  82;  2  Inst  140; 
Co.  Litt  117  b. 

(/)  4  Inst  261 ;  Cromp.  230  b ;  Shepp. 
Court  Keeper's  Guide,  4. 
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jnsdce  existing  at  that  remote  period^  but  which  pages  it  has  not  been 
thought  necessary  ta retain  in  the  present  edition.] 

Appendaney  of  the  Leet{g\ 

A  coui^leet  maj  be  appendant  to  a  hundred  (A),  or  to  a  manor  (»)• 

A  leet  may  also  be  appendant  to  a  vill,  or  to  an  ancient  mes- 
suage (k)y  but  it  cannot  be  prescribed  for  as  an  appendant  to  a  church 
or  chapel  (/). 

It  frequently  happens  in  chartered  boroughs  that  the  corporation 
are  lords  of  a  manor^  purchased  under  a  licence  of  mortmain,  extend- 
ing over  the  precincts  of  the  borough,  to  which  manor  a  leet  juris- 
diction is  appendant;  and  in  those  instances  the  franchise  exactly 
accords  with  the  leet  of  a  private  person. 

In  other  boroughs  and  large  towns  which  have  not  received  a 
charter  of  incorporation,  the  mayor  or  bailiff,  or  other  chief  municipal 
officer,  is  chosen  at  the  court  leet  appended  to  the  manor  of  some 
private  lord,  whose  jurisdiction  encompasses  the  particular  borough 
or  town ;  and  those  places  may  therefore  be  said  to  have  no  other 
local  magistracy  than  the  common  law  officer  of  the  court  leet.  And 
even  in  some  corporate  places  the  common  law  election  of  a  chief 
magistrate  is  stiU  imitated  (m). 

Ancient  leets,  indeed,  were  equivalent  in  all  respects  to  corporate 
jurisdictions;  and  all  corporations  and  their  powers  have  been  super- 


(g)  The  ftyle  of  the  court  ii»  ''The 
eonrt  leet  with  vino  offramk^pledge  qfE.  C^ 
Knight,  held,  ftc.:"  and  if  appendant  to 
a  maoar  and  held  with  the  court  baron,  it 
nay  be  tbns,  '*  The  court  leet  with  view  of 
fraok-pledge*  and  court  baron,  of  JE.  C, 
Knight,  for  the  manor  of  &,  kc," 

(A)  And  Bee  8  Hen.  7,  1 ;  Mar.  75 ;  Lord 
Norrie  *.  Barret,  Mo.  426 ;  Lawson  v.  Hare, 
2  Leo.  74 ;  2  Inst.  122.  But  Kitch.  (p.  78), 
fays  that  a  leet  ia  of  neceaaity  incident  to  a 
hundred,  and  cites  the  above  case  from  the 
Tear  Book  (8  Hen.  7»  1);  and  see  Br. 
Leet,  2S,  citing  18  Hen.  7, 19.  Yet  it  has 
been  held  that  a  leet  is  not  incident  to  a 
hundred,  at  mi«  Kberty  cannot  be  incident  to 
onetker,  but  that  a  leet  may  be  appendant 
to  a  hundred;  12  Hen.  7,  16;  Br.  Leet, 
pL  24;  ib.  Incidents,  pi.  18. 

(0  83  Hen.  6,  4;  18  Hen.  6, 11 ;  Br. 
Incidents,  pi.  2,  29 ;  1  Leo.  218.  Where 
three  eopareenert  were  seised  of  a  manor 
in  fee,  to*  which  a  leet  was  appendant,  and 


the  king  purchased  two  parts  of  the  manor, 
it  was  adjudged  that  the  leet  was  still  ap- 
pendant to  the  third  part  of  the  manor; 
Bendl.  11,  pi.  46 1  1  And.  26;  Dy.  80  b, 
pi.  209. 

A  title  to  a  leet  may  clearly  be  made  by 
prescription  only;  Co.  Litt.  114  b;  2  Inst. 
72.  But  it  gives  no  title  to  the  wastes; 
Br.  Leet,  2;  ante,  p.  484,  n.  (d), 

(Jit)  18  Hen.  6,  11  ;  Br.  Incidenu,  29. 
For  it  may  be  presumed  that  the  house  is 
the  site  of  a  manor ;  see  Gittins  cl  Cow- 
per,  2  Brownl.  217. 

(0  10  Ed.  8,  5;  18  Hen.  6,  11;  Fiti. 
Leet,  8 ;  Br.  Incidents,  29 ;  Tyrringham's 
case,  4  Co.  87  a;  2  Brownl.  200,  in  Bowles 
^  Mason. 

(m)  As  at  Yarmouth  and  Bridgenorth. 
Vide  also  the  case  of  the  borough  of  Holt, 
(Rex  V.  Rowland,)  8  Barn.  &  Aid.  130; 
The  King  v.  The  Duke  of  Beaufort,  6  Bam. 
&  Adol.  442. 
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biduced  upon  the  leet^  the  capital  burgesses  in  corporate  towns  cor- 
responding with  the  members  of  the  leet  jury  of  ancient  boroughs. 

When  a  leet  exists  in  a  borough  or  town^  and  the  powers  of  the 
court  are  exercisable  by  the  mayor,  or  other  chief  magisterial  officer, 
and  there  is  no  trace  of  its  original  institution,  it  is  not  devoid  of 
probability  that  the  jurisdiction  does  not  exist  under  a  gttLqt  from  the 
crown,  as  an  appendant  franchise,  but  that  it  is  a  mere  immediate 
vestige  of  the  Anglo-Saxon  jurisprudence,  the  term  leet  now  used  in 
the  style  of  the  court  having,  in  the  adaptation  of  modeni  terms  to 
ancient  institutions,  succeeded  to  that  of  folcmote. 

When  the  Cowrt  Leet  is  to  be  held. 

By  Magna  Charta,  c.  35,  no  sheriff  or  his  bailiff  shall  keep  his 
toum  in  the  hundred  but  twice  in  the  year,  once  after  Easter,  and 
again  after  the  feast  of  Saint  Michael  (o),  and  the  view  of  franh- 
pledge  (p)  shall  be  at  the  feast  of  Saint  Michael,  *^  so  that  every  man 
may  have  his  liberties  which  he  had  or  used  to  have  in  the  time  of 
King  Henry  our  grand&ther,  or  which  he  hath  purchased  since  ;*' 
but  this  clause  of  the  above  statute  is  to  be  understood  of  the  leet  of 
the  toum,  and  not  of  other  leets  {q) ;  at  least  not  to  such  as  were 
granted  to  private  persons  previously  to  that  statute ;  but  some  think 
that  Magna  Charta,  so  far  as  regards  the  time  for  holding  toums  and 
leets,  was  introductive  of  a  new  law  (r). 

A  leet  held  by  charter  must  be  kept  on  the  day  or  days  mentioned 
in  the  charter ;  and  when  held  by  prescription,  it  is  to  be  kept  on 
such  certain  day  or  days  as  may  have  been  the  immemorial  usage  {s) ; 

(o)  And  by  81  Ed.  S,  c.  15,  every  sheriff  called  the  King's  Msnor,  in  the  Borough 

was  to  make   his   tonrn  yearly  one   time  of  South wark.    And  see  Rex  «.  The  Lord 

within  the  month  after  Easter,  and  another  of  the  Hundred  of  Milvertoo,  Z  AdoL  & 

time  within  the  month  after  Saint  Michael ;  £11.  285. 

andifheldinany  other  manner  it  was  void;  (r)  See  2  Hawk.  P.  C.  56,  wbere  it  is 

Fits.  Tourn,  pi.  2,  cites  38  Hen.  6,  7.  Vide  said,  "  it  seems  that  no  court  leet  granted 

Gryffitli  0.  Biddle,  Cro.  Car.  275.  since  the  statute  can  be  holden  at  any 

{p)  Meaning  that  part  of  the  business  other  time  than  what  is  limited  by  it,  be- 

of  the  toum  which  related  to  the  taking  cause  every  such  court  is  derived  out  of 

of  sureties ;  Co.  Lit  115  a,  n.  10.  the  toum  ;"  Co.  Lit.  115  a,  o.  12. 

{q)  6  Hen.  7,  2;  8  Hen.  7,  1 ;  24  Hen.  Whether  there  is  any  distinction  in  tbia 

8;    2    Inst.   72,   N.  11 ;  Co.  Lit  115    a.  respect   between  leets  claimed    by  grant 


And  see  Br.  Leet,  21,  28;  I  Roll.  Rep.  and    those  claimed   by  prescription, 

201 ;  2  Lea  74,  per  Rhodes,  in  Lawsoo  Porter  o.  Gray,  Cro.  Elix.  245.    And  note, 

4  Hares ;  Fitz.  Tourne,  pi.  2.    But  there  that  *<  the  king  hath  power  to  make  and 

are  authorities  to  the  contrary ;  Kitch.  .88.  create  a  leet  anew  where  none  was  be- 

Per  Feriam,  2  Leo.  75 ;  2  Hal.  Hist.  P.  fore ;"  1  BrownL  36. 

C.  71;  W.  Jones,  290;  Dakin*B  (or  Da-  {s)  2  Inst  72;    Kitcb.  88;    Br.   Leet, 

eon's)  case,  2  Saund.  290 ;  S.  C.  1  Vent  82  \  Rex  v,  The  Lord  of  the  Hundred  of 

107.    This  was  a  case  in  the  manor  of  Milverton,  ubi  sup,    And  once  or  twice  a 

the  mayor,  fro.  of  the  city  of   London,  year  on  reasoiuible  warning,  if  a  court  have 
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aod  a  court  leet-maj  be  held  even  oftener  than  twice  in  the  year  hy 
prescription  (^);  and  when  the  established  period  is  a  month  after 
some  certain  feast,  it  is  to  be  accounted  a  lunar  month,  twenty-eight 
days(«).     But  the  court  cannot  be  held  on  a  Sunday  (x). 

A  court  leet,  it  should  seem,  may  be  adjourned,  if  the  business  of 
the  particular  court  require  it,  and  this  should  be  done  by  three  pro" 
clamations(^). 

.Where  to  be  held,  and  of  the  proper  Notice. 

The  leet  of  the  toum,  or  sheriflTs  frank-pledge,  is  by  the  statute  of 
Magna  Charta,  c.  35,  to  be  kept  in  certo  loco  ac  determinato  within 
the  precinct  (z) ;  but  it  should  seem  that  courts  leet  of  lords  of  hun- 
dreds or  manors  may  be  held  in  any  place  within  the  precinct  where 
the  lord  shall  please  (a),  and  they  are  sometimes  held  in  the  church 
or  chapel.  There  is,  however,  a  canon  prohibiting  the  keeping  of 
temporal  courts,  leetSy  or  lay  juries,  in  the  church,  chapel  or  church-*^ 
yard  (b). 

It  is  usual  for  the  bailiff  to  give  fifteen  days*  notice  of  the  court 
leet  (c),  by  virtue  of  a  precept  from  the  steward  of  the  manor,  which, 
in  the  more  ordinary  form,  commands  the  bailiff  to  warn  the  tenants 
and  resiants  to  appear  at  the  place  and  time  appointed  for  holding 
the  court,  and  to  summon  twenty-four  honest  and  lawftil  men  of  the 
hundred  or  manor  to  inquire  for  the  king  of  all  matters  appertaining 
to  the  leet,  and  the  bailiff  to  attend  with  the  names  of  the  persons  he 
may  have  summoned. 

The  author  apprehends  that  notice  of  the  court  leet  need  not  be 
personally  served  on  the  suitors,  but  that  it  may  be  given  in  the 
church  or  market,  according  to  the  general  usage  of  the  particular 
place ;  though  if  it  be  not  an  ancient  leet  (c/),  personal  notice  is  said 

been  kept  at  uncertain  times ;  2  Inst.  72.  citing  8  Hen.  7,  4. 

But  it  would  be  better  to  follow  the  ex-  (6)  1  Burn,  E.  L.  861,  Can.  88. 

ample  of  the  leet  of  the  fourn,  and  to  hold  (c)  *'  About  fourteen  days."  Jenk.  Pac. 

it  after  Michaelmas,  and  within  a  month  ;  Cons.  2,  3.     "  Six  or  more  days,"  Scroggs, 

vide  sup.  18.    But  in  the  absence  of  an  established 

(O  Edwards  v.  Hughes,  Gilb.  Eq.  Rep.  usage,  three  or  four  days'  notice  only  would 

209 ;  8  Mod.  297  ;  Morgan's  case,  1  Roll.  seem  to  be  sufficient    Greenw.  of  County 

Rep.  201 ;  Partridge's  case,   2    Leo.    28,  Courts,  &c.  p.  283,  in  his  instructions  for 

75 ;  W.  Jones,  290 ;  The  Queen  v.  Jen-  holding  the  sheriff's  tourn  or  court  leet, 

nings,  11   Mod.  228;    Keilw.  148;   Gilb.  says,  "Let  .the  sheriff  (or  steward)  make 

Ex.  Rep.  209 ;  Co.  Lit.  115  a.     But  see  4  a  precept  unto  the  bailiffs  to  summon  the 

BL  Com.  278,  citing  Mirror,  c.  1,  s.  10.  court  by  a  reasonable  time,  to  wit,  fifteeii 

(«)  Cro.  Jac.  167.  or  sixteen  days  before  the  court  be  kept 

(«)  2  Saund.  291 ;  1  Vent.  107.  (if  it  be  less  time  it  is  sufficient  in  law). 

(y)  Scroggs,  26.    And  see  Kitch.  U.  And  see  Br.  Action  upon  the  Case,  7^; 

(t)  Scroggs,   83;    Co.  Cop.  s.   81,  Tr.  Rits.  on  Courts  Leet,  41. 

5a  (d)  Brook    v.    Hustler,    11    Mod.  76; 

(a)  Br.  Court  Baron,  8,  cites  8   Hen.  ante,  p.  486. 
7,  3;    Ow.  85;    per   Bryan,    Kitch.    88, 
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to  be  necessary ;  and  clearly  no  person  could  be  amerced  for  noD« 
attendance,  unless  the  accustomed  warning  had  been  giyen  («)• 

Suit  ReaL — Prior  to  the  Statute  of  Marlborough  (/)  (as  may  be 
collected  from  the  preceding  observations  illustrative  of  the  Anglo- 
Saxon  jurisprudence)^  all  persons  of  whatever  rank  in  life,  both  men 
and  women  (g),  servants  (A)  as  well  as  masters,  from  the  age  of  twelve 
to  sixty  years  (t),  were  compellable  to  attend  the  toum  in  which  they 
had  been  commorant  or  conversant  for  a  year  and  a  day  (A),  with  the 
exception  only  of  clergy  having  curam  animarum  (/),  and  to  be  sworn 
to  their  fealty  and  allegiance  (m) ;  but  by  that  statute,  archbishops, 
bishops,  abbots,  priors,  earls,  barons,  religious  men  and  women  were 
excused  from  attending  tourns,  '^  unless  their  appearance  should  be 
especially  required  thereat  for  some  other  cause  (n);"  and  persons 
having  tenements  in  different  hundreds  are  by  the  same  statute 
excused  firom  attending  any  toum  but  in  the  bailiwick  where  they 
dwell  (o). 

We  have  seen  that  Lord  Coke  was  of  opinion  that  the  statute  of 
9  Hen.  III.  c.  35,  extended  only  to  the  leet  of  the  toum,  and  not  to 
the  leets  of  private  persons  (p) ;  but  we  learn  that  he  put  an  opposite 
construction  on  the  above  statute  of  52  Hen.  III.,  and  thought  that 
the  exemption  of  the  latter  act  extended  not  only  to  the  king's  view 
of  frank-pledge,  but  the  views  of  frank -pledge  of  other  lords  (q).     It 


(e)  Br.  Action  upon  the  Case,  75,  cites 
88  Hen.  6,  16. 

(/)  62  Hen.  3,  c.  10. 

ig)  But  women  were  never  twom  to  al- 
legiance in  tourns  or  Jeets ;  Co.  Lit.  122  b ; 
Br.  Leet,  &c.  38 ;  for  women  and  infants 
under  twelve  years  are  equally  out  of  the 
law;  F.  N.  B.  161  A. 

(h)  Fitz.  Lete  et  Hundr.  5,  cites  2  Hen. 
4,  16.  A  custom  for  servants  to  be  sworn 
before  the  constable  and  portreeve,  who 
have  no  power  to  hold  a  leet,  is  not  good ; 
Br.  Leet,  10,  cites  2  Hen.  4, 16. 

(I)  Britt.  c  29 ;  Flet.  1.  2,  c  62 ;  Mir. 
ror,  c.  1,  s.  17 ;  2  Inst.  120,  121;  Br.  In. 
cidents,  28. 

(0  7  Ed.  2,  204;  8  Ed.  2,  276,  277. 

(0  2  Inst  121. 

(m>  2  Inst.  120,  121 ;  1  Bl.  Com.  c.  10; 
Bits.  8.     . 

(n)  Britt.  c.  29;  F.  N.  B.  160  C. ;  2 
Jnst.  120,  121.  But  the  exemption  is 
personal,  and  therefore  the  proprietor  of 
lands  which  are  parcel  of  a  dissolved  mo* 
nastery  held  in  frank-almoign,  and  dis- 
charged of  secular  services,  is  not  exempt 


from  attending  the  court  leet;  Dacre  a. 
Nixon,  2  RoU.  Rep.  bii. 

Tenants  in  ancient  demesne  are  also  ex- 
empt  from  suit  to  the  sheriff's  toum,  and 
probably  from  suit  to  any  leet,  except  tlut 
of  the  particular  manor  to  which  they  are 
tributary,  and  of  which  the  tenants  were 
considered  in  ancient  times  to  form  an  in. 
dependent  community;  ante,  p.  426,  n. 
(y).  And  see  Br.  Leet,  &c  38.  And 
the  author  imagines  that  a  barrister  cr  at- 
torney, whose  attendance  is  required  at 
the  king's  courts  at  Westminster,  could 
not  be  amerced  for  not  doing  suit  at  the 
leet ;  1  Vent.  16,  29 ;  and  see  1  Mod.  22. 
ca.  60;  1  Sid.  431,  ca.  19.  Aliena  are 
incapable  of  being  ficwm  in  leets ;  Falra. 
14;  Viner,  Alien,  (A.  3 ;)  Br.  Deniien,  pL 
2  Mirror,  c.  1,  s.  17;  but  the  better  opi- 
nion seems  to  be  that  they  are  not  exempt 
from  attending  the  court  leet;  Mirr.  c.6, 
a.  1 ;  1  Hale,  H.  P.  C.  64 ;  2  Inst.  121. 

(o)  2  Inst.  122 ;  Fitz.  Lete  et  Hund.  1. 

(p)  Ante,  p.  486. 

(7)  2  Inst  121,  122. 
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is  difficult,  howeyer,  to  reconcile  this  distinction  with  the  language  of 
the  two  statutes.  The  first  expressly  limits  the  period  of  holding  the 
view  of  frank-pled ffe  to  the  feast  of  Saint  Michael,  and  then,  having 
used  a  term  equally  applicable  to  the  franchises  of  individual  persons, 
it  excepts  all  existing  liberties  of  the  like  nature  (r) ;  but  the  latter 
statute,  it  is  to  be  observed,  speaks  only  of  the  tourns  of  sheriffs,  and 
of  bailiwicht  within  which  8tu:h  tourns  were  held,  and  does  not  use 
the  term  frank'pkdife. 

It  is,  at  all  events,  the  better  opinion  that  no  man  can  be  of  two 
leets  («).  So  if  a  man  hath  a  house  within  different  leets,  he  shall 
be  taken  to  be  conversant  where  his  bed  is  (0-  And  if  a  leet  juris- 
diction be  annexed  to  a  manor  within  a  hundred  to  which  a  leet  is 
ulao  appendant,  the  lord  of  the  hundred  has  not  even  a  concurrent 
jurisdiction  with  the  lord  of  the  manor,  for  the  one  jurisdiction  is  as 
high  as  the  other  (u\ 

Suit  to  the  leet  is  due  by  reason  of  resiancy,  and  has  no  reference 
to  tenure ;  it  is  therefore  called  suit-real,  and  not  suit-service  (x). 

Suit-real  cannot  be  done  by  attorney  (y),  the  statute  of  Merton,  20 
Hen.  III.,  being  confined  to  suit-service  by  freeholders  (z) ;  nor,  as  it 
should  seem,  can  suit- real  be  released  (a)  ;  but  the  attendance  may 
be  essoigned  (6),  which  is  generally  done  by  the  payment  of  a  penny, 
or  some  such  nominal  sum. 

And  the  non-performance  of  suit-real  is  to  be  punished  by  amerce- 
ment, "  because  for  suit- real  no  distress  can  be  taken,  but  for  the 
amercement  in  default  thereof  ((5). 


Cert-money — Common  Fine. — It  should  seem  to  have  been  the 
practice  for  the  lord  of  a  hundred  or  manor,  who  had  a  sufficient  in- 
fluence with  the  crown  to  obtain  the  grant  of  a  leet  franchise,  to  claim 
from  his  tenants  a  certain  annual  sum  pro  certo  leta,  as  a  mean  of 
fixing  them  with  a  contribution  towards  the  purchase  of  the  firan- 


(r)  And  lee  1  Ed.  4,  c.  2,  interdicting 
tberifis,  &c.  in  their  tourns  or  law  dayt 
from  fining  and  imprisoning  upon  any  in- 
dictment or  presenfment,  and  which  ex- 
pcetsly  excepted  out  of  the  operation  of  the 
act  persona  having  liberties  or  franchiseB 
by  grant  or  prescription. 

(<)  F.  N.  B.  159»  n.  c;  ib.  160  A.; 
Xitch.  65,  66,  cites  18  Hen.  6,  18. 

(0  2  Inst.  122.  And  see  The  King  «. 
Adlard,  4  Barn.  &  Cress.  780,  where  Abbott, 
C.  J.,  in  quoting  this  passage  from  Lord 
Coke,  said»  *'  This  is  a  plain  authority  that 
the  word  imkahitoMt,  when  the  view  of 
frank-pledge  is  spoken  of,  cannot  mean  an 
occupier.*'    The  term  "inhabitant"  may 


receive  its  interpretation  from  usage  ;  Rex 
V,  Davie,  6  Adol.  &  El.  874. 

(a)  Br.  Leet,  pi.  13,  cites  21  Ed.  8,  8. 

(x)  12  Hen.  7,  15  ;  7  Ed.  2,204;  Kitch. 
82,  cites  45  Ed.  8,  28;  ib.  145 »  ib.  291 ; 
2  Inst.  99,  104,  120. 

(y)  Kiich.  145;  F.  N.  B.  25  C. 

(a)  2  Inst.  104;  ante,  pp.  443,  444. 

(a)  Tott  V,  Ingram,  1  BrownL  186. 
But  see  Fits.  Abr.  Avow.  211,212;  Br. 
Incidents,  pi.  28. 

(5)  Mirr.  c  I,  a.  17.  See  as  to  esaoign, 
ante,  p.  246. 

(e)  2  Inst.  118.  And  see  Gilb.  Dis. 
18;  F.  N.  B.  159  D.  (n.  a),  161  D. 
(n.  a;. 
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chise,  which  secured  to  them  not  only  an  exemption  from  attending 
the  8heriff*8  tonm,  as  we  hare  ahreadj  noticed,  but  likewise  the  ad-^ 
vantages  of  a  summary  redress  in  all  matters  within  the  jurisdictioii 
of  the  leet  (d). 

The  money  thus  paid  to  the  lord  was  in  some  places  called  cert  or 
certainty  money ,  and  in  others  chief  or  King^s  sUver  ;  and  in  othom 
again^  as  some  suppose,  common  Jine,  or  head  money,  or  head  pence  ^ 
but  it  has  been  thought  that  the  common  fine  was  originally  a  pay- 
ment to  essoign  the  appearance  of  all' the  suitors,  except  the  chief 
pledges  (e). 

The  proper  remedy  for  this  payment  is  action  of  debt(/),  but 
where  the  cert^money  is  to  be  paid  at  the  day  of  the  leet,  the  de* 
faulters  may  be  amerced ;  yet  as  it  is  for  the  private  advantage  of 
the  lord,  he  cannot  distrain  for  cert-money  or  chief  silver,  without  he 
can  also  prescribe  in  the  distress  (y).  And  this  is  the  only  matter 
of  a  private  nature  where  a  prescription  to  amerce  is  allowable  (A). 

Mandamus  to  enforce  a  Court :  Forfeiture  of  Leet, 

As  the  leet  was  originally  granted  for  the  more  convenient  admi- 
nistration of  justice,  the  lord  is  compellable  to  hold  a  court  by  writ 
of  mandamus  (t) ;  and  a  leet  is  forfeitable  by  non-user,  and  by  acts 
of  abuser  (A). 

A  long  disuser  of  the  franchise  will  induce  the  suspicion  of  a  defect 
in  title  : — so  in  Darell  (or  The  Kiny)  v.  Bridye{l),  on  a  motion  for 
an  information  in  nature  of  quo  warranto  for  holding  a  court  leet, 
there  appeared  to  have  been  a  grant  from  the  crown  in  14  Jac.  I.,  to 
R.  M.y  his  heirs  and  assigns,  of  the  privilege  of  holding  courts  leet, 
and  a  court  was  held  by  the  defendant  in  1740,  claiming  under  a 
conveyance  of  the  manor  of  iS.  with  all  courts,  &c.,  in  1739,  wherein 
courts  leet  were  expressly  mentioned,  but  there  were  no  mesne  con- 
veyances between  the  original  grant  of  the  leet  and  1702,  when  and 
previous  to  1739  conveyances  were  made  of  the  manor,  **  with  all 
courts  thereunto  belunyiny  ;*'  and  the  Court  of  B.  R.  observed,  that  as 


(d)  Bunen'8ci8e,6Co.  77  b;  Scroggs,2. 

(e)  Ritson  on  Courts  Leet,  p.  120. 

(/)  A  court  of  equity  will  not  entertain 
ft  bill  for  law-day  silver;  Thornhagh  o. 
Hartshorn,  Bunb.  237. 

{g)  Godfrey's  case,  11  Co.  44  b;  1  Roll. 
Abr.  211,  (A.  2),  (C.  2),  cites  13  Hen. 
4,9. 

(*)  Scroggs,  2. 

(t)  Rex  «.  Willis,  Andr.  279;  Com. 
Dig.  Mandamus  (A);  2  Roll.  Rep.  107 ; 
Rex  V.  Colebrooke,  2  Ld.  Ken.  168  v  Har- 


rison*s  Index,  1480;  Rex  v.  The  Corpo- 
ration of  Grantham,  2  Sir  W.  BL  713| 
Rex  V.  The  Lord  of  the  Hundred  of  Mil* 
▼erton,  8  Adol.  &  Ell.  284 ;  ante,  p.  38d ; 
and  see  11  Geo.  1,  c.  4,  as  to  courts  baroa 
and  courts  leet. 

{k)  2  Hawk.  P.  C.  c.  11,  s.  5 ;  Bro.  Abr. 
Franchise,  pi.  10,  26  ;  Tottersall's  oase,  W. 
Jones,  283 ;  Cro.  Jac  155  ;  F.  N.  B.  160. 
A.  (n.  d) ;  9  Ca  50 ;  Seroggs,  3,  4. 

(/>  Sir  W.  Bl.  47. 
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there  appeared  to  have  been  no  exercise  of  the  grant  till  1740^  there 
'wzM  strong  suspicion  of  some  defect  in  title,  and  therefore  it  must  go 
to  be  tried  by  a  jury. 

The  usurpation  of  a  leet  is  indeed  accounted  so  great  a  grievance 
to  the  people,  as  to  have  been  adjudged  to  be  an  indictable  offence  (m). 

By  the  opinion  of  some,  a  leet  is  forfeited  by  the  neglect  of  ap^ 
pointing  an  able  steward,  or  of  electing  such  officers  as  are  essential 
to  the  exercise  of  justice,  as  constables,  aleconners,  &c.  (it),  and  cleariy 
the  finmchise  may  be  seized  quoiaque  for  any  such  neglect  (o). 


Section  II. 

Of  the  Steward  of  the  Court  Leet  {and  herein  of  his  Authority  to 

impose  Fines), 

Whether  the  steward  of  a  court  leet  is  to  be  considered  as  judge 
of  the  court,  not  only  in  the  absence. of  the  lord,  but  also  in  his  pre- 
sence, or  whether  he  is  to  be  deemed  an  assistant  judge,  assessor  or 
lawgiver  only,  when  the  lord  happens  to  be  present,  (analogous  to 
the  shiregerieve  in  the  Anglo-Saxon  shire-gemot  court,)  the  office  of 
steward  of  a  leet  court  was  formerly  considered  as  one  of  very  high 
importance,  and  such  as  ought  only  to  have  been  filled  by  a  person 
of  considerable  legal  learning,  and  of  sound  judgment  and  discre- 
tion (p). 

The  author  has  already  ventured  an  opinion,  that  the  steward  pre- 
sides in  a  customary  court  in  a  representative  character  only,  and 
that  there  is  no  principle  of  law  to  prevent  the  lord  of  a  manor  firom 
holding  his  own  customary  court  in  person  (g\  and  the  same  rule 
would  seem  to  extend  to  a  court  baron,  where  the  suitors  are  judges 
of  the  court.  But  in  a  court  leet,  which  we  have  seen  is  a  juridical 
firanchise  held  under  a  grant  from  the  crown,  and  not  necessarily 
incident  to  a  hundred  or  manor,  the  steward  appears  to  the  author 
to  be  an  essential  officer,  filling  exactly  the  same  judicial  character  as 
the  sheriff  in  his  tourn,  and  not  inaptly  described  as  a  man  ^*  indiffe- 
rent between  the  lord  and  the  law  (r)." 


(m)  6  Mod.  18S. 

(ii)  Steverton  v.  Scrogs,  Cro.  Eliz.  698; 
S.  C.  Mo.  573,  607  ;  Tottersall's  case,  ubi 
sup.;  per  Popham,  Cro.  Eliz.  125,  in  Par- 
tridge's case;  Kitcb.  24 ;  Br.  Quo  warrantOf 
pL  8 ;  and  see  Keiiw.  138,  &c 

(o)  Lex  Man.  25. 

(p)  4  Inst.  261,  8rc.  Tbe  steward  of 
the  court  leet  ougbt  to  be  a  barrister ;  per 
C.  J,  Holt,  Scroggs,  33 ;  ante,  p.  90. 

In  a  modern  case,  the  Court  of  B.  R.  ad- 


verted to  the  necessity  of  a  steward's  pos- 
sessing legal  knowledge,  and  considered 
the  charges  of  an  attorney  for  holding  a 
court  leet  as  charges  made  in  his  profes- 
sional character,  and  therefore  taxable; 
Luxmore  o.  Lethbridge,  4  Barn.  &  Aid. 
898. 

(q)  Ante,  p.  98. 

(r)  Powell  on  the  Jurisdiction  of  Courts 
Leet,  p.  43.  It  is  there  said  that  the  lord 
cannot  sit  as  judge  in  his  own  court,  t'n 
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A  condition  appears  to  have  been  annexed  to  eyery  grant  of  a  leet 
franchise,  that  the  lord  should  appoint  an  able  ateirard  {s),  and  this 
circumstance  is  much  in  &yor  of  the  more  general  opinion,  that  the 
lord  cannot  hold  his  own  court  leet.  To  this  may  also  be  added  the 
decision  in  Cholmely  &  Morton  {jt)y  that  the  major,  if  owner  of  a  fiur, 
cannot  be  a  good  steward  of  it.  And  we  find  it  laid  down  in  Tarioua 
books  that  the  court  leet  is  held  before  the  steward,  and  that  he  is 
the  judge  in  it  (m)  ;  nor  is  the  author  aware  that  it  is  stated  in  anj 
book  of  authority,  that  the  lord  or  steward  presides  as  judge  of  that 
court,  though  the  expression,  as  referrible  to  a  customary  court,  is  by 
no  means  unfrequent  (x). 

[In  the  last  edition  of  this  treatise  several  pages  were  here  intro- 
duced respecting  the  relative  duties  of  the  steward  and  bailiff;  but 
which  it  has  been  thought  unnecessary  to  retain.] 

The  author  submits  that  it  is  most  difficult  to  suppose  that  the 
steward  of  a  court  leet  is  capable  of  discharging  any  ministerial  or 
subordinate  duty,  either  in  or  out  of  court,  as  being  wholly  incon- 
sistent«with  his  judicial  character,  and  with  those  organic  principles 


ft^wrf  Aai  tkt  fr^  ^  titM  eoitri  accrue 
tmkim;  b«t  this  reuooing  would  equally 
•P|4t  io  dtt  dtsqualificatioD  of  the  sheriff 
ui  this  tiMira,  if  the  sutemeot  be  correct 
tiMt  W  is  iotitkd  to  the  profits  of  the 
«iMrt.    $*♦  C«».  Dig.  Leet  (A). 

«*TW  tWiMT  «»s  said  to  be  that  suitors 
f«i^  «t««  j«^^  in  cottoty  courts,  but  late 
4«v«$ftMis  Ikax^  v«M  the  sheriff  to  be  judge 
sJb^i^  |(«r  Bi^y«  J^  Durham  Summer 
A«MVNw  1^$^;  M^  M«  Tindey  v.  Nassau, 
I  M^N^  ;i(  Ma)ks  SI. 

V*^  4  l*A  «;i5  €  Co.  IJ,  in  Jentle- 
•iM^^v^^f;  CV«L  D^.L«et.(M.  1);  and 
M«  |W^  TV  W  in  Withccs  ».  Iseham ;  Co. 

Cv^^  $^  ;>u  n.  w. 

V#^  Ox  liu»a5  4Co.»h;  Co.  Cop. 
•l  4^  Tt.  IvXi*  B«t  It  »  proper  to  notice, 
tWa^  in  tW  c«s*  «f  QiMtn  4^  iemungs,  11 
M^  513^  C.  J.  M^^  is  stated  to  ha^ 
imO^  •tWt  M  •  ^r«ii*lt  Wet  the  lord  may 
sit  M  iiM^  wfcd  excinie  the  stewsrd,"  to 
«hvh  w  adsA«4.  vhnt  th«  Mth«r  conceives 
m  an  oh«fTotie«  onhr  of  rt*  importer,) 
«  OMr««w  if  «« in  «  pn^ir*  Wet.' 

Twe  nntwsc 
•Mnd  m  ^ 


bring  hia 
that  tho  lord  can 


preside  as  Judge  even  in  the  court  leet  of  a 
manor,  situate  within  a  hundred  to  whidi  a 
leet  jurisdiction  is  also  appended  ;  and  there 
are  many  such  instances ;  vide  Keeoe's 
case,  1  Freem.  348 ;  The  Queen  a.  Jen- 
nings, ubi  sup. ;  Rex  v.  King,  8  Keb. 
197,  230,  251 ;  Loader  a.  Samuel  et  aL, 
Cro.  Jac.  551 ;  Cook  v.  Stubba,  ib«  583. 

The  sheriff's  tourn  is  frequently  desg- 
Dated  by  the  ancient  law  writers  the  leet 
of  the  hundred,  from  the  circumstance  of 
the  tourn  having  been  held  in  each  hun- 
dred ;  but  when  a  leet  jurisdiction  is  ap- 
pended to  a  hundred,  (ante,  p.  485),  it  is 
as  much  a  private  leet  as  the  leet  of  a 
manor;  and  there  would  seem  to  be  no 
other  distinction  between  the  two  fran- 
chises than  this,  namely,  that  the  hun- 
dred leet  has  jurisdiction  over  such  mat- 
ters as  the  manor  leet  should  omit  to  in- 
quire of,  just  as  the  sheriff  in  hia  tourn 
has  jurisdiction  over  any  mattera  omitted 
to  be  inquired  of  in  the  hundred  court 
leet,  or  in  the  manor  court  leet,  when  no 
hundred  leet  exists. — ^The  dictum  there- 
fore of  C.  J.  Holt  (if  the  authority  for  it  is 
to  he  relied  upon)  must,  the  author  thinks, 
he  held  to  extend  to  couru  leet  gtnenUy. 
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of  the  leet  jurisdiction,  which,  even  in  its  present  fiuled  form,  are  not 
wholly  screened  fix>m  the  searching  eye  of  the  antiquary  {y)» 

With  respect  to  the  duties  and  powers  of  the  steward  of  a  court 
leet  {z),  it  has  been  said  that  he  may  take  a  recognizance  of  the 
peace  (a),  and  not  only  fine  but  imprison :  and  it  is  the  better  opinion 
that  he  may  fine  for  a  contempt  of  court,  and  commit  the  person 
guilty  of  the  act  of  contempt  until  the  fine  be  paid  (&),  and  also  that 
the  steward  may  award  a  person  to  prison  for  a  gross  misdemeanor 
in  face  of  the  court  (c) ;  and  again  it  is  said,  that  in  matters  within 
the  province  of  the  leet,  the  steward  hath  powers  equal  with  the 
justices  of  the  bench  (<f). 

In  one  particular  instance,  indeed;  it  should  seem  that  he  has  a 
stQl  greater  power,  for  if  there  are  not  sufficient  suitors  present  to 
constitute  a  jury,  he  may  compel  a  stranger  passing  by  to  be  sworn  («), 
and  consequently  impose  a  fine  on  him  for  his  refusal  (/). 

All  felonies  are  inquirable  at  the  court  leet,  those,  at  least,  which 
were  so  at  common  law,  and  those  of  which  the  leet  has  express  juris- 
diction by  statute  law : — this  is  to  be  done  by  indictment  or  inquisition 
by  roll  indented  under  the  seals  of  the  jurors,  consisting  of  not  less 
than  twelve  persons,  whereof  one  part  is  to  remain  with  the  person 
indicting,  and  the  other  part  with  the  steward,  to  be  certified  by  him 
to  the  king's  justices  at  the  next  gaol  delivery  (^);   and  persons 


(y)  It  certainly  would  not  be  easy  to 
rccoDcile  the  performance  of  a  ministerial 
duty  by  the  steward  of  a  court  leet  with 
the  notion  that  he  is  a  roan  "indifferent 
between  the  lord  and  the  law ;"  ante,  p. 
491.  «*  It  is  of  the  greatest  consequence 
to  the  law  of  England,  and  to  the  subject, 
that  the  powers  of  the  judge  and  jury  are 
kept  distinct,"  &c.  Per  Hardwicke,  C.  J., 
in  Rex  v.  Poole,  Com.  Dig.  Enquest, 
(A.l). 

{»)  And  see  poet,  sect.  5,  **  Of  the  Jury 
and  their  Presentments." 

(a)  7  Hen.  6,  12;  10  Hen.  6,  8;  11 
Hen.  6,  7  ;  4  Inst.  263,  264;  Powell,  of 
Leet,  32,  83 ;  Br.  Leet,  29.  But  this  has 
been  denied ;  Shepp.  9. 

(6)  But  that  course  would  be  very  un- 
adTiaable,  aa  an  action  of  debt  lies ;  post, 
p.  495. 

(c)  31  Hen.  6;  Fitz.  Abr.  Lete,  11; 
Earl  of  Lincoln  v.  Fisher,  Ow.  113 ;  13 
Hen.  4,  12 ;  10  Hen.  6,  7  t  21  Hen.  7, 
412;  Cromp.  J.  P.  92  b,  130  b.  These 
authorities  are  strengthened  by  the  act  of  1 
Ed.  4,  c«  2,  declaring  that  sheriffs  in  their 


toums  or  law-dayi  should  not  have  power 
to  fine  or  imprison  on  indictment  or  pre- 
sentment there,  in  which  act  there  is  an 
express  exception  of  persons  holding  li- 
berties and  franchises  by  grant  or  prescrip- 
tion. But  the  steward's  power  to  imprison 
has  been  denied;  Godfrey's  case,  11  Co. 
43  b.  And  see  1  Roll.  Rep.  33,  74; 
Scroggs,  6,  16 ;  Shepp.  9;  Kitch.  81,  says, 
qusre  of  committing  a  tenant  to  prison 
since  Magna  Charta,  c.  29. 

(rf)  Br.  Leet,  14.  cites  7  Hen.  6,  12. 

(f )  7  Hen.  6,  12 ;  12  Hen.  7, 13 :  Br. 
Leet,  14,  24;  Kitch.  13;  ib.  89.  cites  2 
Hen.  7,  4;  ib.  224,  cites  3  Hen.  7,  4;  1 
RoU.  Abr.  342  (Y.),  pi.  1,  cites  7  Hen.  6, 
13.  "  This  power  must,  however,  be  con- 
fined to  those  courts  in  which  it  is  the 
usage  to  swear  and  discharge  the  jury  in 
the  course  of  the  day  ;"  Riu.  6,  n.  See 
post,  sect.  5. 

(/)  7  Hen.  6,  12;  Shepp.  8,  9  ;  Kitch. 
13,  89,  224.  And  see  the  work  entitled 
*<  The  compleat  English  Copyholder." 

(g)  See  further  on  this  subject,  post, 
sect.  3. 
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«g»iiiflt  whom  80ch  chmrges  by  indictment  or  inquiation  are  fcund, 
may  be  oommitted  by  the  steward  to  prison  (A) ;  but  the  leet  eannot 
arraign  and  deliyer  the  persons  indicted  (t) : — and  except  for  felony, 
the  steward  hath  no  power  to  inquire  by  indictment  or  inqoisitioD, 
therefore  an  indictment  in  leet  of  assault  and  battery  without  blood- 
shed is  not  good,  for  such  indictment  before  the  sheriff  in  his  toum 
was  adjudged  Toid  (£) ;  nor  can  a  steward  in  leet  take  indictment  of 
robbery  out  of  his  precinct  (/). 

It  is  generaDy  supposed  that  the  steward  of  a  court  leet  may  be 
retained  by  parol  (m),  except  in  the  case  of  the  king  or  a  corporation, 
when  it  is  certain  that  a  patent  or  deed  is  essential  (n). 

The  better  opinion  is,  that  the  office  of  steward  of  a  oooit  leet^ 
being  a  judicial  app<nntment,is  not  grantable  in  reversion,  even  in 
the  case  of  the  king  (o),  and  that  such  office  is  forfeitable  for  non- 
user  or  mis*user(p). 

It  would  clearly  appear  that  a  mandamus  lies  to  restore  the  steward 
of  a  leet  (9) :  and  we  have  seen  that  an  information  in  nature  of  a  quo 
wamnUo  has  been  granted  against  a  person  for  exercising  the  office 
of  steward  of  a  court  leet(r) ;  but  the  author  has  also  shown  that  in 
one  instance  it  was  refused,  as  being  a  private  right  («). 


Depmty^ieward, — It  does  not  appear  to  have  been  decided  whether 
the  steward  of  a  court  leet  can  exercise  the  office  by  deputy;  but,  at 
aU  events,  as  it  has  been  doubted  whether  even  a  general  steward  of 
a  manor  can  act  by  deputy  in  the  absence  of  an  express  power,  or  an 


(h)  Kiicfa.  si,  nyt,  ''The  steward  may 
send  a  prisoner  taken  far  felony  to  the 
gaol,'*  cites  IS  Hen.  4,  12. 

(t)  Cromp.  J.  P.  151,  atcs  S  Hen.  ^ 

17. 
{k)  Dy.  23S  b,  pi.  14,  dtes  IS  Ed.  4, 

10. 

(0  Br.  Corone.  pi.  194,  wbetv  it  men- 
tions that  a  eapimt  was  awarded  against 
the  lord  of  the  leet  and  his  steward  for 
takiBg  such  an  indictment,  cites  41  Ass. 
SO ;  ih.  Leet,  18,  cites  S.  C. 

(»)  Co.  Lit.  61  b;  Dy.  248  a;  Scroggs, 
28.  But  aee  Scroggs,  35 ;  Comh.  285.  It 
is  better  to  retain  the  steward  of  a  court 
leet  by  deed,— «nd  ceruinly  is  essentia]  if 
the  appointment  be  for  life  or  years,  or  to 
enable  the  steward  to  recover  his  salary  by 
writ  of  annuity;  ante,  pp.  91,  96. 

(«)  Com.  Dig.  Cop.  R.  5 ;  ih.  Leet  M. 
1  ;  19  Vin.  tit.  Steward  of  Courts,  F.;  11 
Co.  4,  in  Curie's  case ;  ante,  pp.  90,  91. 

(o)  Curie's  case,   11  Co.  4;  Howards. 


Wood,  T.  Jones,  126,  127 :  S.  C.  1  Fiecm. 
473;  S  C.2  Lev.  245;  S.  C.  2  Sha  21; 
Co.  Lit.  3  b ;  ante^  pp.  95,  96,  440.  But 
it  has  been  thought  that  a  judicial  office 
could  be  granted  in  reversion  by  usage; 
W.  Jones,  311 :  Hardr.  357 :  2  Vent.  188. 
And  that  the  king  may  so  grant  without 
usage;  Savage's  case,  cited  Mar.  42;  4 
Mod.  280;  Co.  Lit  8  b,  n.  5;  ante,  p.  9S. 

(  p )  9  Co.  50  a.  Per  Chock,  Br.  Forfeit, 
de  Terres,  pL  54. 

(f)  lie's  caae,  1  Vent.  153 1  The  King 
V.  The  Churchwardens  of  Kingsdeere,  2 
Lev.  18;  Stamp's  case,  1  Sid.  40;  Sir  T. 
Raym.  12.  But  see  12  Mod.  666;  Res 
s.  Cann,  T.  10  &  11  Geo.  2,  Andr.  14. 

(r)  The  Ring  o.  Hulston,  1  Str.  621; 
The  King  4*  Medlicoat,  2  Barnard.  B.  R. 
222;  ante^  tit  **  Court  Baron,"  p.  439, 
n.(«). 

(«}  Rex  V.  Cann,  Andr.  14;  ante,  p. 
439,  n.  («>. 
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eetabUsbed  custom,  the  author  must  suppose  that  the  steward  of  a 
court  leet,  who  presides  there  in  a  judicial  character,  could  not  de* 
pate  a  person  to  perform  the  duties  of  the  office  for  him,  unless  an 
authority  of  that  nature  should  be  contained  in  his  patent  or  deed  of 
appointment,  or  he  could  show  an  established  custom  for  it  {t). 

What  Fines  may  be  imposed  hy  the  Steward  of  a  Court  Leet. 

The  steward  may  set  a  fine  on  any  man  for  a  contempt  or  dis* 
torbance  in  court  (u),  and  such  fine  is  recoverable  in  an  action  of 
d€bt(x);  but  the  fine  must  be  reasonable  (y);  though  it  should  seem 
that  the  reasonableness  need  not  be  averred  (z) ;  nor  need  the  fine  be 
affeered,  as  in  the  case  of  an  amercement  (a). 

In  an  action  of  debt  for  a  fine  imposed  on  the  defendant  at  a  court 
leet,  the  plaintiff  set  forth  in  his  declaration  that  he  had  a  leet  within 
his  manor  of  H.,  to  which,  &c.,  and  that  at  a  court  held,  &c.,  before 
J.  S.,  his  steward,  he  the  said  steward  told  the  defendant  that  he  was 
a  suitor,  and  ought  to  be  sworn  to  inquire,  &c.,  who  replied  *^  in 
saying  so  thou  liest,"  and  for  those  words  the  steward  set  a  fine  of 
20f.,  for  which  the  action  was  brought.  The  case  was  at  issue  upon 
a  plea  of  na/  debet y  and  a  verdict  was  given  for  the  plaintiff.  It  was 
moved  in  arrest  of  judgment,  that  this  was  not  a  contempt  for  which 
a  fine  ought  to  be  imposed,  but  the  court  decided  otherwise,  and  that 
the  action  was  well  brought  (b). 

And  where  the  defendant  had  put  on  his  hat  in  contempt  of  the 
court,  and  on  being  admonished  by  the  steward  of  the  impropriety, 
he  replied  that  he  did  not  value  what  he  (the  steward)  could  do  to 
him,  whereupon  the  steward  set  a  fine  of  40«.,  for  which  the  lord  of 
the  leet  brought  an  action  of  debt,  and  it  was  adjudged  that  the 

<l)  See  Scambler  o.  Watersi  Cro.  Eliz.  An    infant   cannot   preside    either    as 

6S7 ;    The  Earl  of  Rutland  ^   Spencer's  steward  or  deputy. steward  in  a  court  leet ; 

ease,  4  Leo.  248|  244 ;  Cra  Car.  50,  279,  Scambler  v.  Waters,  Cro.  Elis.  637  ;  ante, 

5M.    Vide  also  Scroggs,  86,  87  ;  ante,  pp.  pp.  91,  92. 

98,99.  («)  Griesley'scase,  8Co.  88bi  Dy.  288 

It  is  only  when  the  ofiBce  is  purely  mi-  b,  pi.  14 ;  Kitch.  82,  86. 

niaterial  that  the  duties  may,  as  a  matter  An  action  upon  the  case  will  lie  by  the 

of  course,  be  performed  by  deputy  (ante,  lord  of  the  leet  against  a  person  disturbing 

pp.  98, 99, 100),  and  the  deputy,  though  he  his  steward  in  holding  a  court  leet ;    88 

may  act  in  his  own  name,  except  in  special  Hen.  6,  16 ;   Br.  Action  on  the  Case,  pi. 

easef^  should  act  in  the  name  of  his  prin*  76. 

cipal;  perDoderidge,  Just  Roll.  Rep.  274,  (x)  Br.   Leet,  29;    Kitch..  81,   82,  86, 

pi.  49 ;  Com.  Dig.  OflBcer,  D.  6  ;  ante,  p.  cites  7  Hen.  6,  13 ;  10  Hen.  6,  7. 

99.    N.B.  Under  a  grant  of  a  franchise,  all  (y)  Griesley's  case,  sup.  \  2  East,  $9,  in 

writs  should  be  returned  by  or  at  least  in  Davidson  v.  Moscrop. 

the  name  of  the  principal,  unless  the  grant  (a)  Co.  Ent.  571,  572  ;  2  Eait,  59. 

contain  a  special  provision  authorizing  the  (a)  Kitch.  82,  cites  10  Hen.  6,  7. 

return  to  be  made  by  the  grantee  of  the  ( 6)  Earl  of  Lincoln  a.  Fisher,  Cro.  Elia. 

liberty  6y  Am  or  their  bailiff  or  baWff;  aa  581 ;  S.  C.  Ow.  U3;  S.  C.  Mo.  470. 
in  Newland  v.  Cliflfe,  3  Barn.  &  Adol.  647. 
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action  lay  (c).  But  in  a  case  where  tlie  obseiration  onlj  impfied  a 
doubt  of  the  right  of  holding  the  court  in  the  particular  place,  it  was 
adjudged  that  the  steward  was  not  justified  in  setting  a  fine  of  5/.  &r 
the  words  spoken  {d). 

The  refusal  to  make  a  presentment  is  a  contempt  for  which  the 
steward  may  assess  a  fine  on  the  jury  («);  but  the  fine  must  be  set 
severally  (/) ;  and  so  in  all  cases^  except  only  where  there  is  an  un- 
certainty of  persons,  as  in  a  fine  ,on  a  town  for  the  escape  of  a 
felon  (ff) ;  and  if  any  suitor  present  in  court  refuse  to  be  sworn  on 
the  jury  (/i),  or  if  any  of  the  jury  depart  without  giving  their  ver- 
dict (i),  or  give  it  before  all  are  agreed  {k),  they  may  be  fined  by  tEe 
steward. 

The  steward  is  also  authorized  to  set  a  reasonable  fine  on  any 
person  elected  by  the  jury  to  filL  the  office  of  constable  or  tithing-man, 
who  being  present  should  refuse  to  be  sworn  (/) ;  and  on  a  constable 
or  tithing-man  reflising  to  make  presentment  (m). 

The  bailiff's  refusal  to  execute  his  office  is  an  offence  fineable  hj 
the  steward  of  a  court  leet  (w). 

But  a  fine  for  contempt  can  only  be  set  when  the  offence  is  com* 
mitted  in  court;  so  where  in  replevin  the  defendant  justified  the 
taking  a  distress  for  a  fine -set  on  the  plaintiff  by  the  steward  of  the 
leet,  for  that  he  (the  plaintiff )  did  not  appear  at  the  court  to  do  suit 
and  service  there ;  upon  demurrer  to  this  plea  the  plaintiff  had  judg- 
ment, the  court  holding  that  the  offence  ought  to  have  been  pre- 
sented, and  the  plaintiff  amerced ;  and  Periam  said,  "  if  the  steward 
fihall  assess  the  fine,  he  will  assess  it  tod  grievous,  and  so  the  party 
shall  have  no  remedy,  but  for  amercements  a  moderata  misericordia 
lieth,"  citing  10  Hen.  VI.,  VII.  (o) ;  but  this  writ,  as  it  should  seem, 

(c)  Bathurst  v.  Cos,  Sir  T.  Raym.  68;  (n)  1  Roll.  Abr.  219  (Y.)*  pi-  2;  54S 

Scroggs,  150,  151.  (Y.)«  pi-  3;  Br.  Leet,  14. 

(rf)  Berrington  v.  Brooks,  T.  Jones,  229.  („)  Hall  c.  Turbett,  Cro.  Ela.  241.  And 

(«)  10  Edw.  8  (or  Edw.  4);  Powell,  82;  gee  Lukin  v.  Etc.  Mo.  88,  89;  8  Ca4U 

Kitch.  82.  This  applies  equally   to  a  constable  not 

(/)  BuUen  v.  Godfrey,  1  Roll.  Rep.  78;  present  at  the  time  of  his  election,  whoie 

11  Co.  48 ;  Dy.  211b,  pi.  31.  refusal  is  to  be  presented  at  the  next  conrt, 

(g)  11  Co.  43  b.  in  Godfrey's  case.  and  then  he  shall  be  amerced;  Fletcher ». 

(*)  10  Hen.  6,  7 ;  89  Edw. 8 ;  44  Edw.  8.  Ingram,  ubi  sup. 
15;  Kitch.  82;  ib.  86,  cites  18  Hen.  6,  Leet,  !„  replevin  the  defendant  avowed  for 

1 1.    And  see  Swan  v.  Morgan,  Lex  Man.  distress  for  pain  assessed  in  leet  for  not 

A  pp.  80.  serving  as  constable,  nor  finding  tofficient 

(i)  Griesley's  case,  8  Co.  88  b.  deputy,  according  to  the  custom  thit  he 

(*)  40  Ass.  10 ;  1  Roll.  Abr.  219  (Y.),  that  is  chosen  must  serve  per  tent  another, 

pi.  4.        .  And  it  was  held  on  demurrer  that  the  pr«- 

(/)  Fletchers.  Ingram,  Balk.  175;  S.  C.  sentment  was  ill,  being  that  the  pUintiff 

5  Mod.  180;  S.C.  1  Lord  Raym.  70;  S.  C.  should  find  sufficient  person  to  serve  for 

Skin.  685  j  2  Hawk.  P.  C  64.  him,  not  giving  him  liberty  to  ierv«  fi» 

(«)  Griesley's  caw,  sup.,  cites  10  Hen.  6,  himself;  Estcourt  p.  Stokes,  I  Keh.  M 
7  a, 
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0X1I7  lies  where  a  penon  is  amerced  in  a  court  baron,  or  other  court 
which  is  not  a  court  of  record,  and  not  even  there  if  the  amercement 
be  affeered  (p)« 

The  author  apprehends,  howeyer,  that  the  steward  of  a  court  leet 
may  set  a  moderate  fine  on  any  resiant  summoned  as  a  juror  and  not 
attending  the  court  to  be  sworn ;  and  that  the  lord's  remedy  for  such 
fine  is  an  action  of  debt  (q). 

Of  Amercements,  Sfc. 

An  amercement  is  generally  considered  to  be  the  act  of  the  jury  (r) 
and  a  fine  the  act  of  the  court  (#),  though  it  has  been  said  that  the 
amercement  is  the  act  of  the  court,  and  the  afieerment  the  act  of  the 
jury(e> 

We  have  jtist  seen  that  for  not  appearing  at  the  court  leet  the 
suitor  is  to  be  amerced,  as  a  fine  can  only  be  set  by  the  steward  for 
an  pfience  in  court  (11),  and  the  jury  are  to  present  that  the  party 
ought  to  do  suit  at  the  particular  court  (x).  But  it  is  not  necessary 
to  prove  notice  on  the  suitors  (y). 

^o  person  can  be  amerced  in  leet  for  a  private  trespass  done  to  the 

'lord  (z) ;  nor  could  the  right  be  upheld  even  by  custom  (a),  though 

this  was  formerly  doubted  (&).     But  a  deciner  may  be  amerced  for 

nonpayment  of  the  certum  UUb  if  a  prescription  be  shown  for  it,  but 

clearly  not  without  (c)» 

An  amercement  in  a  court  leet,  as  in  a  comi;  baron,  should  be 
reasonable  {d)  and  must  be  afieered  (e) ;  and  yet  it  has  been  said  that 

(p)  F.  N.  B.  75  A. ;  ib.  76  D.,  and  n.  (a) ;  affeered  bj  officers  elected  bj  the  steward ; 

Stobbt  V.  Flower,  1  Bulst.  126.  Evelin  v.  Daviet,  3  Le?.  206;  Wilton  v. 

iq)  Kitch.  86;    8  Ca   41  b;    Gery  0.  Hardingham,  Hob.  129.    Per  Dolbin,  J., 

TVbeatley,  1  H.  Bl.  163,  n.    In  the  pos-  1  Sho.  62,  in  Matthews  «.  Gary;  8  Mod. 

lible  case  of  all  the  resiants  refusing  to  298. 

attend  so  that  no  court  could  be  held,  see  (a)  Ante,  pp.  495,  496« 

pott,  p.  506,  n.  (x).  («)  Hall  4-  Turbett,  Lukin  ^  Eve,  ubi 

(r)  7  Hen.  6,  12,  cited  Br.  Leet,  12;  ib.  sup. 

Fine  pur  Contempts,  44 ;  ib.  Amercement,  (y)  lb. ;  Skin.  393,  in  George  v.  Lawley. 

65;  8  Ca  41;    Palm.  7;   3  Keb.  362,  in  (2)  1  Roll.  Abr.  211  (C),  pi.  1,  cites  12 

Catler  v.  Creswick ;  Morgan's  case,  8  Mod.  Hen.  4, 8  b ;  Rex  ».  Dickenson,  1  Saund. 

30O;  S.  C.  Gilb.  Eq.  209;  2  East,  59.  135 ;  S.  C.  2  Keb.  606,  613;  Res  v.  Ayres, 

(«)  See  Br.  Abr  as  in  the  last  note;  2  Keb.  139;   3  Keb.  644;  Sir  T.  Rayro. 

Keilw.  %&,  pi.  5;  Godfrey's  case,  11  Co.  160. 

48  b ;  2  East,  59.  (a)  Wood  v.  Lovalt,  6  T.  R.  511. 

(I)  See  8  Co.  406,  in  Griesley's  case;  2  (6)  12  Hen.  4,  8,  cited  Br.  Leet,  12; 

Keb.  613,  in  Rex  t.  Dickenson;  1  Sho.  62,  ib.  Custom,  16;  ib.  Amercement,  19. 

in  Matthews  v.  Cary ;  Stephens  0.  Haw  ton,  (c)  Ante,  pp.^  489,  490. 

2Str.847.    Vide  also  the  case  of  an  amerce-  {d)  Co.  Lit.  126;  2  Inst.  2%;  ante,  p. 

ment   for  not  appearing  at  the  sheriff's  447  et  seq. 

toum,  where  the  assessment  of  it  was  con-  {e)  Mirr.  c.  5,  s.  1 ;  Br.  Amerciament, 

sidered  to  be  a  judicial   act,  Gryffyth  v.  50,  cites  10  Hen.  6,  7;  8  Co.  39  b;  sup. 

Biddle,  Cro.  Car.  275.     The  jury  are  to  n.  {i), 
amerce,  and  the  sum  assessed  is  to  be 

8.  KK 
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if  the  jmy  will  smeroe  in  a  certatM  amoimt,  there  needs  not  aay 
afleennent  (y  )• 

The  afieoment  of  an  ameroement  maat  be  in  open  court  bj  two 
or  more  personB  appmnted  hj  the  steward^  and  sworn  lor  that  pfur- 
poee,  and  not  hj  the  jnran  at  huqge  (g) ;  but  the  aflEeerore  may  be 
fldected  from  the  jmy ;  and  this  is  tibe  constint  practice  (A).- 

The  reasonableness  of  an  ameroement  once  affeered  cannot  be 
questioned  in  a  writ  of  enor,  nor  shall  the  party  have  a  modenUa 
wtuerieordia  (t) ;  the  hitter  writ,  indeed,  is  only  applicable  to  courts 
that  are  not  courts  of  record  (A). 

When  a  nuisance  is  presented  by  the  juiy  of  the  court  leet,  it  is 
usual  to  conclude  with  an  order  for  its  remoyal  under  the  penahy  of 
some  fixed  sum  (I) ;  and  should  the  order  be  disobeyed,  then  fiir  the 
jmy  at  the  succeeding  court  to  present  the  n^lect,  and  that  the  pain 
set  at  the  former  court  is  thereby  forfeited.  This  penalty,  which 
does  not  require  to  be  aflfeered,  being  distinguishable  from  an  ameree* 
ment(fli),  may  then  be  recorered  by  Ihe  lord  in  an  action  of  debt, 
which  the  author  apprehends  is  his  only  proper  remedy  (a). 

Of  tie  Remedies  far  fines.  Amercements,  ^e. 

We  hare  seen  that  a  fine  set  by  the  steward  in  leet  is  recoverable 
in  an  action  of  debt  (o).  It  may  also  be  recovered  by  distress  (  p),  even 
without  a  custom,  a  distress  being  incident  to  a  court  leet  of  common 
light  (q) ;  and  the  lord  may  sell  the  distress  (r) ;  but  when  the  fine 
is  not  of  common  right,  or  when  it  is  for  a  private  advantage  of  the 
lord,  it  cannot  be  distrained  for  without  a  prescription  («). 

An  amercement  in  a  court  leet  is  recoverable  either  by  action  of 
debt(/)  or  by  distress;  and  though  it  is  said  in  some  of  the  hodks 


(/)  Per  Holt»  C  J^  in  MatdiewB  v. 
Cary,  1  81m.  S2 ;  and  11  Mod.  7S,  m  Bnok 
V.  Hustler. 

(g)  Evdin  9.  Davies,  3  Lcr.  206 ;  Lex 
Maik  IS,  App.;  sap.  n.  (<).  And  it  most 
be  viade  at  the  same  oomt  and  be  so 
pleaded;  Cotler  v.  Creswick,  Z  Keb.  963. 

(A)  Ante,  tiL  Court  Baron,  p.  447. 

(t)  Stubbs  V.  Flower,  1  Bulst.  125; 
Crompton,  of  Courts,  225  b. 

(ifr)  F.  N.  B.  75  A.;  ante,  p.  496. 

(0  Fw  A  public  nuisance  a  pain  may 
be  set  on  defituk  of  abatement ;  Rex  v. 
Didcensoo,  2  Keb.  613 ;  S.  C.  1  Saund. 
135. 

(m)  Rez  9.  Dickenson,  sop.  Sed  vide 
fst^t  a.  Steam,  Cro.  Jac.  382,  wbere  the 
words  "pain"  and  "amercement"  were 
used  as  synonymous. 


(a)  Br.  Leet,  37,  cites  23  Hen.  8;  RitBan, 
115.    But  see  Kitch.  86. 

(•)  Ante.  p.  495.  And  see  Doe  v.  Ball, 
Lex  Mao.  85,  App.;  Keilw.  66b;  SLiteh. 
86. 

(p)  Swan  a.  Morgan,  Lex  Man.  80,  App.; 
KeUw.  66  b. 

(f )  1  RoU.  Abr.  668  F.  pi.  2,  3;  Pier- 
son  ••  Ridley  (or  Ridge),  2  Keb^  701, 739. 
745;  Sir  T.  Raym.  204;  1  Vent.  105; 
Godfrey's  case,  11  Co.  45  a;  Otiesley's 
case,  8  Co.  41b;  Kiteb.86. 

(r)  Br.  Leet,  20;  ib.  Diatress,  40,  72, 
cites  3  Hen.  7f  4. 

(«)  11  Ca  44  b.  in  Godfrey's  cMe. 

(0  Br.  Dette,  180,  cites  10  Hen.  6,  7 : 
KeUw.  66  b;  8  Co.  41  b;  Kitcb.  86,  188; 
Br.  Ley  Gager,  99,  cites  10  Hen.  6,  7. 
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that  a  man  may  prescribe  for  amercement  in  leet  to  distrain  and  sell 
the  distress  («),  jet  it  should  seem  that  the  remedy  by  distress  is  of 
common  right  equally  as  for  a  fine  (x). 

And  the  distress  may  be  taken  in  any  place  within  the  precinct  of 
the  leet  (y),  even  in  the  common  street  (z);  for  the  stat.  of  Marlb. 
€•  15,  which  prohibits  the  taking  of  a  distress  in  the  highway,  is  to 
be  intended  only  of  distresses  taken  for  services  due  by  way  of  tenure 
of  lands  (a).  But  the  cattle  of  a  stranger  cannot  be  taken,  as  in  a 
distress  fi>r  non-performance  of  suit  (6). 

In  justifying  a  distress  for  an  amercement,  the  defendant  must 
show  that  the  offence  was  committed  within  the  jurisdiction  of  the 
leet ;  and  for  this  purpose  he  ought  to  plead  the  bounds  of  the  leet 
with  certainty  (c);  and  it  is  requisite  also  to  show  in  what  sum  the 
plaintiff  was  amerced,  or  rather  the  particular  sum  set  by  the  affeer- 
org(cf). 

The  bailiff  in  justifying  the  distress  for  an  amercement  may  plead 
the  amercement  without  averring  the  &ct,  but  this  is  in  trespass  only ; 
in  replevin  it  is  otherwise,  for  there  he  must  recover  on  the  merits,  as 
he  makes  a  title  for  the  return  of  the  goods  («). 

And  the  better  opinion  is,  that  the  bailiff  of  a  court  leet  cannot 
distrain  for  an  amercement  ex  officio  (/),  but  only  by  a  special  war- 
mnt  firom  the  steward ;  not  even  by  command  of  the  lord  of  the 
manor  (^). 


(«)  Br.  Leet,  84 ;  ib.  Preicrip.  40,  cites 
21  Hen.  7,  40.  *•  The  lord  may  sell  the 
diitreM  taken  for  an  amercement  in  leet,  aa 
the  king  may  sell  the  distress,  for  that  it  is 
the  king's  court ;  8  Hen.  7,  f.  4."  Kitch. 
85;  Br.  Distress,  72. 

(x)  1  Roll.  Abr.  666  P.,  pi.  2 ;  1  Brownl. 
86;  Kitcb.  86,  cites  10  Hen.  7,  15,  and 
other  cases  from  the  Year- Books;  Gries- 
ley's  case,  8  Co.  41 ;  Godfrey's  case,  11  Co. 
45  a ;  Br.  Distress,  46 ;  ib.  Prescription, 
61,  cites  9  Hen.  7,  21;  Scroggs,  145;  Gilb. 
Dis.  12,  18.  The  power  of  distress  is  sus- 
pended by  the  possession  of  the  king ;  Br. 
leet,  8 ;  Kitch.  85,  87 ;  sup.  n.  (9). 

(y)  Br.  Leet,  28,  cites  2  Hen.  4,  24; 
Kitch.  86,  cites  8  R.  2,  Avowry,  194. 

{z)  Kitch.  86,  cites  34  Edw.  2, 19  Edw.  2, 
Avowry,  221. 

(a)  2  Bac.  Abr.  Distress,  p.  855. 

(h)  Goosey  ».  Pot,  Ow.  146;  The  Prior 
of  Tindal's  case,  41  Edw.  8,  26 ;  Br.  Leet, 
4;  Scroggs,  146;  2  Bac.  Abr.  Z55,  But 
lee  Kitch.  86 ;  Noy,  20. 

(c)  George  s.  Lawley,  Skin.  898 ;  Wilton 
*.  Hardingham,  Hob.  129. 


(d)  Evelin  v.  Davies,  8  Lev.  206 ;  Wilton 
V.  Hardingham,  sup. ;  Brook  «.  Hustler,  I 
Salk.  56. 

(f)  Stephens  v.  Haoghton,  2  Sira.  847; 
Lamb  v.  MiUs,  Skin.  587 ;  S.  C.  4  Mod. 
878;  Matthews  9.  Carey,  Carth.  78;  S.  C. 

8  Salk.  52. 

Where,  at  an  adjoomed  court  leet  and 
view  of  frankpledge,  it  was  presented  that 
the  plaintiff  obstructed  the  jury  in  the 
execution  of  their  duty  in  examining  the 
weights  and  measures  used  within  the 
manor,  whereupon  he  was  amerced ;  on 
demurrer  in  repleyin,  judgment  was  giren 
for  the  plaintiff,  for  that  the  avowry  did  not 
state  the  act  of  obstruction  with  sufficient 
distinctness;  Frost  v.  Lloyd,  11  Jur.  59; 

9  Adol.  &  EL  (N.  S.)  180. 

(/)  Rowletson  v.  Alman,  Cro.  Eliz.  748 ; 
Steverton  t.  Scrogs,  ib.  698;  S.  C.  Mo. 
578,  607. 

{g)  Carth.  75,  in  Matthews  «.  Carey. 
And  see  Lamb  v.  Mills,  sup.  **  Not  with* 
out  an  especial  warrant  ftt>m  the  stewsrd 
or  lord;"  per  Popham,  in  Steverton  v. 
Scrogs,  sup.     *'  The  bailiff  may  distrain 
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In  debt  for  an  amercement^  the  declaration  ought  to  express  the 
names  of  the  affeerors^  or  it  shall  be  intended  to  be  done  hj  the 
steward  (A) :  and  it  should  also  aver  that  the  affeerment  was  made  at 
the  same  court  as  the  amercement  (t). 

And  in  Monnop  y.  Thomas  {K)y  upon  a  distress  for  an  amercement 
in  leet^  it  was  held  that  the  issue  whether  C.  and  H.  were  afferraJUntt 
curuB  prcsdicitB  ought  to  have  been  tried  by  the  record. 

In  an  avowry  for  an  amercement  in  leet^  it  is  not  sufficient  to  say 
prcesentatum  fuit  at  the  leet  that  the  plaintiff  did  such  an  act^  but  he 
must  aver  the  act^  and  not  rely  upon  the  presentment  (/). 

And  in  debt  for  an  amercement  in  leet^  the  declaration  must  also 
aver  inhabitancy  as  well  at  the  time  of  the  amercement  as  of  the 
offence ;  but  this  will  be  cured  by  yerdict^  for  it  must  be  proved  at 
the  trial  (m). 

Where  in  debt  for  amercement  the  declaration  stated  it  to  have 
been  affeered  at  a  court  holden  before  the  steward,  but  it  appeared 
in  evidence  that  the  court  was  really  holden  before  the  deputy 
steward,  the  variance  was  held  to  be  fittal  (n).  And  where  in  debt 
for  an  amercement  the  declaration  stated  that  the  defendant  was  sum- 
moned to  serve  on  the  jury  of  the  court  leet  and  court  barony  but  the 
summons  was  to  serve  on  the  jury  of  the  leet  only,  the  plaintiff  was 
nonsuited.  Lord  Mansfield  observing  that  ttiis  was  a  matter  of  strict 
law,  and  the  plaintiff  was  bound  to  prove  the  averment  in  the  decla- 
ration, which  the  summons  did  not  prove  (o). 

It  should  seem  that  in  debt  for  a  penalty  in  leet  for  not  abating  a 
nuisance,  it  is  not  necessary  to  allege  notice  of  the  order,  for  the  party 
being  within  the  jurisdiction  of  the  leet  is  to  take  notice  of  it  at  his 
peril  (p) ;  and  this  rule  applies  equally  to  a  penalty  in  leet  for  breach 
of  a  bye-law  (y). 

The  defendant  may  traverse  the  &ct  of  the  presentment  in  debt 
for  amercement  in  leet(r):   but  where  an  amercement  had  been 


for  lawful  amercements  by  reaaon  of  the 
office;"  per  Gawdy,  ib.  See  9  Vin.  Abr. 
pp.  184,  136. 

It  should  seem  that  the  bailiffof  a  liberty 
of  the  duchy  may  diBtrain  e*  <ffieio  for  fines 
and  amercements  for  the  king,  and  keep 
the  same  fifteen  days,  and  that  such  dis- 
tress may  then  be  sold  unless  the  party 
^nter  into  bond  or  show  good  cause,  but 
that  he  cannot  replevy.  See  Ritson  on 
Courts  Leetp  121,  n. 

Whether  the  bailiff  is  punishable  if  there 
be  any  irregularity  in  the  distress,  see 
Keilw.  52,  pl3;  ib.  66b. 

(A)  8  Co.  40  b,  in  Griesley's  case  i  Cutler 


9.  Creswick,  8  Keb.  862,  868 ;  Keflw.  66  a. 

(t)  Cutler  V.  Creswicky  sup. 

(k)  Cro.  Eliz.  860. 

0)  Sir  T.  Raym.  887. 

(m)  BuL  N.  P.  167,  cites  Wicker  4* 
Norris,  8  Geo.  2. 

(m)  Wyvill  V.  Shepherd,  1  H.  BL  162. 

(o)  Gery  v.  WheaUey,  1  H.  BL  168,  n. 

(p)  Lee  0.  Boothby,  M.  11  Car.  B.  R.; 
Vin.  Abr.  Incroachment,  pi.  2 ;  ib.  Condi- 
tion (B.  d.),  pL  6. 

(q)  Ante,  p.  451. 

(r)  Carth.  74;  1  Lord  Raym.  470;  Bui. 
N.  P.  167.  See  further  as  to  trsTerse,  post, 
sect  6. 
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estreated  into  the  duchy  court  of  Lancaster  and  paid^  the  Court  of 
B.  K.  would  not  grant  a  certiorari  to  remove  the  record  and  pro- 
ceedings out  of  a  court  leet  in  order  to  inquire  into  the  propriety  of 
an  amercement ;  Rex  y.  Heaton  ($), 

Amercements  in  the  king's  leet  are  to  be  estreated  into  the  Ex- 
chequer (0 ;  and  may  be  levied  by  levari  facias  ;  and  action  of  tres- 
pass for  any  thing  done  in  the  execution  of  that  process  must  be 
brought  in  the  office  of  pleas  in  the  Exchequer,  the  bailiff  levying  the 
distress  as  officer  of  that  court  (v ). 

And  the  above  cited  case  of  The  King  &  Heaton  shows  that  amerce- 
ments set  at  courts,  of  which  the  king  is  lord  in  right  of  his  duchy  of 
Lancaster,  are  to  be  recovered  by  a  similar  process  out  of  the  duchy 
court. 

Section  III. 

Of  By-Laws. 

By-laws  may  by  custom  be  good  in  the  court  leet  (x),  as  well  as  in 
the  court  baron  (y),  and  they  are  to  be  embodied  in  the  presentments 
and  verdict  of  the  jury  and  homage ;  but  it  is  clear  that  they  are  not 
binding  of  common  right  {z),  except  as  to  matters  properly  cognisable 
in  the  leet,  such  as  the  neglect  of  repairing  highways,  bridges,  &c.(a). 
And  in  pleading  the  custom,  the  by-law  must  be  set  forth  (ft). 

And  the  author  must  suppose  that  a  custom  to  make  by-laws  at  a 
court  leet,  regarding  matters  of  a  private  nature,  and  not  naturally 
belonging  to  the  leet,  could  not  be  supported  (c).  But  in  the  case 
just  cited  fiom  Hardres's  Reports  {d ),  it  appeared  that  at  a  court  leet 
held  for  the  king  within  the  honour  of  Grafton,  a  person  was  fined 
20/1,  according  to  a  by-law  for  the  payment  of  5L  a  month  by  every 


(0  2T.  R.184. 

(t)  Anon.  Hardr.  471.  In  ordinary  caies 
Ae  amercements  are  estreated  or  extracted 
from  the  court  roll,  or  record  of  proceed- 
ings in  the  leet,  and  a  warrant  from  the 
steward  to  the  bailiff  to  levy  the  same  sub- 
jmned. 

(«)  1  Roll.  Abr.  583;  Lane,  65,  66. 

(«}  Lane,  56 ;  Br.  Custom,  32 ;  ib.  Pre- 
serip/  40;  Fitz.  Prescrip.  67;  Ruddock's 
ease,  6  Co.  25 a;  S. C.  Cro.  Elix.  648,  649. 

(y)  Ante,  p.  450  et  seq. 

(z)  Wormleigbton  v.  Burton,  Cro.  Eliz. 
448 ;  Lane,  56. 

(a)  5  Ca  63  a,  in  The  Chamberlain  of 
London's  case;  Tide  also  Kitch.  82,  156, 
cites  11  Hen.  7,14;  21  Hen.  7, 40;  ib.89, 
cites  44  Edw.  9,  19;  Jeffrey's  case,  5  Co. 


66  b ;  Oateward's  case,  6  Co.  60  b ;  Abbot 
9.  Weekly,  1  Lev.  176.  And  a  by-law 
must  be  just  and  reasonable  to  be  sup- 
ported ;  per  Parker,  C.  J.,  10  Mod.  183. 

(6)  Gerrish  v.  Rodman  (or  Rodbome), 
3  Wils.  155,  164. 

(c)  Gouldsb.  79,  pi  13;  Scroggs,  141 ; 
Rex  o.  Amould,  Tr.  21  Car.  2,  B.  R.,  cited 
ib.  142 ;  Kitch.  89 ;  per  Tirrel,  in  Earl  of 
Exeter  v.  Smith,  Carter,  173 ;  S.  C.  2  Keb. 
368 ;  but  see  contri  in  the  last  case  (per 
Wild  &  Archer) ;  vide  also  Clarke's  case,  5 
Co.  64  a.  Whether  a  by-law  for  repairing  a 
church  is  for  the  public  good,  and  therefore 
binding,  see  ante,  p.  450,  n.  (0 ;  Co.  Lit. 
110  b. 

(d)  Anon.  471 ;  sup.  n.  (f);  Scroggs,  11 ; 
and  see  Lane,  S6,  56. 
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one  within  the  leet  that  ahould  receive  or  place  an  inmate  within  any 
house  there^  without  giving  security  to  the  oyerseerB  of  the  pariah  to 
discharge  the  parish.  The  fine  was  estreated  into  the  Exchequer, 
and  process  issued  to  levy  it ;  and  Hale>  C.  Baron,  held  it  to  he  a 
good  by-law,  and  frequent  in  leets,  but  said  that  it  was  hard  to 
estreat  the  fine  thither  without  taking  the  usual  remedy  for  it  by  dis* 
tress,  and  to  extend  the  party's  lands  upon  it,  when,  perhaps  he  might 
have  something  to  plead  to  it,  as  that  he  was  not  within  the  leet,  or 
that  he  received  no  inmate.  But  the  party  was  put  to  plead,  the 
officers  of  the  court  observing  that  it  was  usual  to  estreat  such  fines 
into  the  Exchequer,  when  they  belonged  to  the  king. 

We  have  seen  that  the  freehold  tenants  of  a  manor  are  bound  to 
take  notice  of  a  by-law  in  a  court  baron  (^). — When,  therefore,  a 
by-law  in  court  leet  is  established  by  custom,  the  author  apprehends 
that  personal  notice  of  it  would  be  unnecessary,  as  every  inhabitant  (A) 
within  the  precinct  of  a  leet  is  bound  to  attend  the  court 


Section  IV. 

Of  the  Election  of  Officers  at  the  Court  Leet. 

Chief  Magistrates^  ifc. — In  some  manors  the  jury  of  the  court 
leet  are  invested  with  the  highly  important  power  of  choosing  the 
mayor,  portreeve,  or  other  chief  municipal  officer  of  the  borough  or 
town  to  which  the  leet  jurisdiction  is  appended  (t),  but  in  others 
the  jury  merely  present  in  writing  the  candidate  who  may  have  the 
majority  of  votes,  and  have  no  control  over  the  poll  (A);  and  that  in 
places  where  no  charter  of  incorporation  exists,  vianders  or  other 


(^)  Ante,  p.  451. 

(A)  R«x  t.  Davie,  ante,  p.  489,  n.  (t). 

(»)  When  a  resiant,  inroHed  as  such  at  the 
court  leet  of  a  borough,  becomes  thereby  in- 
titled  to  vote  at  the  election  of  members  of 
parliament,  the  inrolment  will  be  compelled 
by  a  mandamtu  to  the  mayor  or  other  proper 
ofileer ;  but  it  is  essential  to  establish  the 
connexion  between  the  leet  and  corpora- 
tion by  affidavit;  Rex  v.  Mayor,  &c.  of 
West  Looe,  3  Bam.  &  Cress.  683. 

(Jt)  See  The  King  v.  Bankes,  3  Burr.  1462, 
in  which  the  Court  of  B.  R.  discharged  a  rule 
previously  granted,  calling  on  the  lord  of  the 
leet  for  the  borough  manor  of  Corfe  Castle, 
Dorsetshire,  and  on  the  steward,  the  bailiff, 
and  deputy  bailiff,  and^pon  the  jury  sum- 
moned and  ready  to  be  returned,  to  show 
came  ^hy  a  mandamut  should  not  issue, 


requiring  the  lord  and  his  steward  to  hold 
a  court  leet,  and  the  bailiff,  or  in  his  ib- 
sence  the  deputy  bailiff,  to  return  and  de- 
liver unto  the  court  leet  the  panel  or  M 
of  the  jury  summoned  by  the  bailiff,  aad 
requiring  the  steward  to  swear  the  joTi 
and  the  jurors  to  be  sworn,  and  to  proceed 
to  the  election  of  a  mayor ;  (and  whidi  nik 
had  been  amended  by  inserting  the  niDe 
of  the  mayor  di  /oeio;)— the  ground  (or 
discharging  the  rule  appears  to  have  bees 
that  the  election  was  not  merely  colortU^ 
(and  clearly  therefore  void,)  but  iloaKM 
and  fit  to  be  tried  on  an  informatipo  io 
nature  of  a  quo  wqrranio.  Vide  alto  tk* 
act  11  Geo.  1,  c.  4;  Rex  «.  The  Lord  of 
the  Hundred  of  Milverton,  3  Adol.  h  Bl* 
284 ;  ante,  tit.  **  Mandamus,"  p.  3S& 
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foncfeioiiarieB  ore  dioeen  at  tlie  leetj  who  are  the  returning  officers 
for  the  year. 

Sailiff, — We  have  also  seen  that  in  some  manors  the  bailiff  is 
chosen  bj  the  jury,  and  sworn  in  with  the  other  officers  elected  at 
the  court  leet  When  that  custom  does  not  preraily  heismore  usuallj 
appointed  by  the  steward,  but  sometimes  by  the  lord. 

Constables  {][). — The  better  opinion  is  that  both  high  and  petit 
constables  were  recognised  by  the  common  law,  the  former  being 
officers  of  hundreds,  and  the  latter  officers  of  tithing8(m) ;  and  they 
appear  in  ancient  times  to  have  been  chosen  at  the  court  leet,  or  when 
no  leet  existed,  at  the  toum  (n). 

It  has,  however,  been  doubted  whether  the  high  constable  is  an 
officer  of  which  the  common  law  took  notice  (o).  Lord  Coke  sup- 
posed that  a  petit  constable  was  an  officer  at  common  law,  but  that 
the  constable  of  a  hundred  was  created  by  the  statute  of  Winches- 
ter (p) ;  yet  that  statute  has  on  the  contrary  been  thought  to  furnish 
eyidence  of  the  previous  existence  of  such  officers  (9). 


(0  By  sect.  21  of  5  &  6  Viet,  c  109,  for 
tbe  appointmeiit  and  jMyment  of  pariih 
eonstablct,  it  was  enacted,  that,  after  tbe 
pasnag  of  the  act,  no  petty  constable,  bead- 
borough,  borsholder,  titbingman,  or  peace 
oflicer  of  the  like  description  under  any 
Ba»e  of  office,  should  be  appointed  for 
any  parish,  township  or  ▼ill  within  tbe 
limits  of  the  act,  except  for  the  perform- 
ance of  duricB  unconnected  with  the  pre- 
senration  of  the  peace  or  with  the  execu- 
tion of  the  act,  at  any  court  leet  or  toum,  or 
otherwise  than  under  the  provisions  of  2 
a  S  Tict  c.  98,  for  the  establishment  of 
county  and  district  constables  by  the  au- 
thority of  justices  of  the  peace,  or  of  some 
act  passed  for  tbe  amendment  thereof. 

The  last  act  had  been  amended  by  8  &  4 
Vict.  c.  88. 

Tbe  above  acts  have  rendered  the  re- 
tention of  most  of  what  was  stated  in  the 
last  edition  of  this  treatise  on  the  subject 
of  constables  and  the  titbingnian  unneces- 
sary. 

(si)  Crompt  6  b ;  2  Hawk.  P.  C.  c  8, 
s.  6 ;  ib.  c.  10,  s.  88 ;  The  King  vw  King, 
3  Keb.  281,  cites  The  King  v.  Samois,  HiL 
le  &  17  Jac ;  Lamb.  Office  of  Constable, 
16;  1  Mod.  18;  The  Queen  v.  Wyatt,  2 


Lord  Raym.  1193;  1  Salk.  175,  881 ;  For- 
tesc  127 ;  1  Bac.  Abr.  683. 

(fi)  4  Inst  265;  Tbe  King  o.  Bernard, 
2  Salk.  502 ;  S.  C.  Comb.  416 ;  Rez  o. 
Goudge,  2  Str.  1213;  Rez  v.  Hewson,  12 
Mod.  180 ;  Rez  v.  Adlard,  4  Bam.  &  Cress. 
779 ;  see  also  Tbe  Queen  v.  Watkinson,  10 
Adol.  &  EL  290,  in  which  case  the  Court  of 
Queen's  Bench  adjudged,  that  the  election 
of  a  chief  constable  for  a  wapentake,  in  tbe 
West  Riding  of  Yorkshire,  at  a  special 
petty  sessions,  was  void,  and  that  he  was 
weU  appointed  at  a  subsequent  court  of 
quarter  sessions.  Vide  the  above^noticed 
acu  of  2  8e  3  Vict.  c.  98,  and  8  &  4  Vict, 
c.  88. 

(o)  Abbot  V.  Moore,  1  Mod.  18. 

ip)  4  Inst.  267.  And  see  two  useful 
little  works,  the  one  called  '*  The  Exact 
Constable,"  published  in  1680,  and  the  other 
called  '*  The  Complete  ConsUble,"  pub- 
lished in  1692;  Lamb.  Office  of  Constable, 
5;  3  Keb.  231;  Cro.  Eliz.  875,  376,  in 
Sharrock  v.  Hannemer;  2  Lord  Rajrm. 
1195;  per  Twisden,  1  Mod.  13;  and  see 
10  Adol.  &  El.  292,  in  The  Queen  v.  Wat- 
kinson,  sup. 

iq)  2  Hawk.  P.  C.  c.  10,  s.  33;  James 
V.  Green,  6  T.  R.  232.    8ed  qu. 
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Tithing-man  ( Thirdborough,  ^c.)  (r). — The  term  tithing-man  is 
more  frequentlj  used  as  synonTmous  with  constable (f)^. though  it 
often  imports  a  subordinate  or  assistant  constable. 

Aleconners ;  Leather-Sealers, — These  and  other  similar  officers  are 
frequentlj  chosen  at  courts  leet ;  and  when  the  assize  regulations 
were  more  highly  valued,  and  consequently  more  rigidly  enforced,  the 
duties  of  those  officers  were  deemed  of  no  mean  importance  {t) ;  but 
at  the  present  day  they  are  but  as  the  shadow  to  the  substance. 

Hayward. — Sometimes  this  officer  is  elected  and  sworn  in  at  the 
court  leet,  but  it  is  generally,  if  not  universally^  where  a  leet  is 
appended  to  a  manor,  and  the  court  leet  and  court  baron  are  held 
together ;  and  when  it  exists  as  a  totally  distinct  office  from  that  of 
bailiff,  which  is  more  frequently  but  not  always  the  case,  it  partakes 
more  of  a  private  than  a  public  character,  the  duties  of  the  office 
being  principally  the  care  of  the  boundary  fences,  impounding  of 
estrays,  and  the  Uke  (u).  It  is,  however,  established  in  some  places 
as  a  public  annual  office,  conferring  a  settlement  under  3  WilL  & 
Mary,  c.  11,  s.  6  (r). 


(r)  See  note,  (I)  lup. 

(s)  1  Sid.  S55 ;  Hil.  19  &  20  Car.  2 ; 
5  Yin.  432,  pi.  5 ;  and  see  Comb.  248. 

(0  See  the  pleadings  in  R|indall  v. 
Wbiston,  in  which  a  prescription  was  aU 
leged  for  a  leet  and  a  market,  and  a  cus- 
tom for  the  ale-tasters  chosen  at  the  leet 
to  cut  any  butter  exposed  to  sale,  which 
was  deficient  in  weight;  Lex  Man.  App. 
98,  pi.  27. 

{u)  In  the  case  of  The  King  e.  Brad- 
shaw,  7  Car.  &  Pa.  (N.  P.)  235,  which 
was  an  indictment  at  the  assizes  at  Glouces- 
ter, for  rescuing  cattle  distrained  by  a 
hayward,  not  in  the  public  lanes,  but  on 
private  land,  and  in  which  the  defendant 
was  acquitted,  Coleridge,  J.,  said,  "  It  is 
not  yet  Tery  distinctly  shown,  but  we 
may  take  it,  I  think,  that  the  duty  of 
the  hayward  is  to  keep  the  lanes  clear, 
by  impounding  stray  cattle  that  he  may  find 
there ;  but  that  with  respect  to  stray  cattle 
found  on  private  land,  the  hayward  is  only 
the  private  servant  of  the  parties  if  they 
send  for  him." — On  its.  being  suggested 
that  there  might  be  extensive  commons  in 
the  parish,  the  learned  judge  added,  **  I 
should  bold  them  to  fall  within  the  same 
rule  as  the  lanes.'* — It  was  urged,  that  if 
the  cattle  had  got  to  the  pound,  and  had 


been  rescued  from  it,  the  ofi«nce  would  be 
pound  breach,  and  Mr.  Justice  Coleridge 
said,  **  Yes,  but  I  take  it  that  the  ofiBce  of 
hayward  and  of  pound  keeper  may  be  dis- 
tinct, and  I  believe  that  in  some  places 
they  are  so,  and  are  held  by  different  per- 
sons ;"  and  added,  *'  If  the  hayward  bad 
driven  cattle  to  the  pound  which  he  had 
found  straying  in  one  of  the  lanes,  I  should 
hold  that  they  were  in  the  custody  of  die 
law  from  the  first,  and  that  the  rescue  of 
them  on  their  way  to  the  pound  would  be 
indictable  ;  but  in  this  case,  till  the  cattle 
got  to  the  pound,  the  hayward  was  merely 
acting  as  the  servant  of  Mr.  Stone,  in 
whose  lands  the  cattle  were  found." 

Note. — The  person  who  under  5  It  6 
Will.  4,  c.  56,  s.  4,  is  bound  to  supply  the 
animal  impounded  with  food,  is  the  partf 
at  whose  instance  it  is  put  in  the  pound ; 
and  semble,  that  the  pound- keeper  is  boC 
obliged  to  do  so,  although  if  he  does  it  by 
the  direction  of  the  party  impoundiog, 
they  are  to  be  considered  as  one ;  Maaon  su 
Newland.  9  Car.  &  Pa.  (N.  P.)  575. 

(v)  Rex  V.  InhabiUnts  of  Whittleaea,  4 
T.  R.  807;  8  AdoL  &  EU.  158.  The 
hog-ringer  is  a  public  officer,  but  the  pio- 
der  is  not  necessarily  so;  Rex  v.  In- 
habitants of  Clixby,  4  Bam.  &  Adol.  155; 
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Section  V. 

Of  the  Jury  and  their  Pretentments, 
All  offences  cognizable  in  the  leet^  are  to  be  inquired  of  and  pre- 
sented by  suitors  of  the  court  (x),  sworn  and  charged  as  a  jury  for 
that  purpose^  and  consisting  of  not  less  than  twelve  (y) ;  and  when 
more  than  twelve  are  sworn,  if  twelve  agree  it  is  good  enough  {z) ; 
and  it  has  been  said,  that  the  day  being  passed,  the  presentments  in 
leet,  where  neither  life  nor  freehold  are  concerned,  cannot  be  shaken 
or  questioned  by  any  tribunal  whatever  (a) ;  the  reason  for  which  is, 
that  no  process  is  there  awardable  against  the  party  to  compel  him 
to  answer  (b) ;  but  although  a  presentment  in  leet,  not  affecting  either 
life  or  freehold,  is  probably  not  traversable  at  the  leet,  yet  it  is  settled 
that  all  presentments  in  leet  may  be  removed  by  certiorari  into  the 
Court  of  King's  Bench,  and  there  traversed  (c).  It  is  observable  also 
that  the  jurisdiction  of  the  court,  if  not  the  presentment  itself  (d),  was 
at  all  times  traversable  (e) ;  and  that  an  averment  may  be  made 
against  a  presentment  made  by  less  than  twelve. 


Rex  V.  iDhabiUnta  of  Newmarket  St 
Mary,  8  AdoL  &  EU.  15S,  154.  The 
office  to  gain  a  lettlement  moit  be  annual ; 
Rex  V.  Inhabitants  of  Middlewich,  3  Adol. 
ft  Ell.  156. 

(s)  But  fee  ante,  p.  498,  of  the  power 
of  the  steward  to  swear  strangers,  if  there 
are  not  tweWe  suitors.  And  note,  that 
in  The  Rector  of  Wigan's  case,  2  Str. 
1207,  the  in-burgesscs  of  Wigan,  who  were 
bonnd  by  usage  to  act  as  jurors  at  the 
court  leet  of  the  lord  of  the  manor,  having 
refused  to  attend  at  two  courts,  so  that 
no  business  could  be  done,  the  Court  of 
B.  R.  granted  a  msndamus  to  enforce  their 
attendance. 

If  all  the  resianta  should  refuse  to  per* 
form  their  suit,  so  that  no  court  could  be 
held,  a  mandamus  against  the  persons  im- 
panelled by  the  bailiff  as  jurors  would  seem 
to  be  the  lord's  proper  remedy,  as  a  distress 
cannot  be  taken  for  suit  real,  ante,  p.  489. 
Should  some  of  the  resiants  attend,  but  not 
a  sufficient  number  to  constitute  a  jury, 
see  ante,  p.  498. 

(y)  Scroggs,  84,  cites  Old  Book  of  En- 
tries, 892;  Kitch.  89,  cites  6  Hen.  4,  1 ; 
45  Ed.  8,  26  ;  Br.  Leet,  7  ;  Cutler  v.  Cres- 
wick,  8  Keb.  362;  and  see  Kitch.  18,  who 
there  says,  "  and  it  used  very  often  to  be 
fifteen,  sixteen,  or  serenteen,  of  the  jury  in 
the  leet." 

(s)  See  Shepp.  20,  who  there  says,  "If 
the  custom  of  the  place  be  to  make  two  or 


more  juries,  or  one  grand  jury  and  divers 
petit  juries,  it  is  good  to  obsenre  it" 

(a)  Dy.  18  b,  pi.  64 ;  1  Hawk.  P.  C. 
217,  s.  72;  Scroggs,  84;  Kitch.  84,  citing 
19  Hen.  8,  11 ;  41  Ed.  8,  27  ;  2  R.  8,  12. 
But  he  also  says  in  the  same  page,  that 
though  presentments  by  tweWe  shall  not 
be  traversed,  yet  you  shall  have  recovery 
by  writ  of  false  presentment;  cites  5  Ed.  8, 
26;  21  Ed.  8;  Tit.  Bar.  271. 

(h)  Scroggs,  85. 

(c)  Rex  V.  Roupell,  Cowp.  458;  2 
Hawk.  P.  C.  c  10,  ss.  18,  76.  In  11  Mod. 
228,  it  is  said,  that  where  a  presentment  in 
a  leet  is  removed  by  eertiorarit  the  style  of 
the  court  must  be  set  out  exactly,  but  that 
there  needs  no  such  nicety  in  pleading. 

It  is  too  late  for  a  removal  of  the  pre- 
sentment, after  the  amercement  has  been 
estreated  into  the  Duchy  Court  of  Lancas- 
ter ;  ante,  pp.  500,  501. 

(<0  In  Dyer's  Reports,  18  b,  pi.  64, 
Fitzherbert  cited  Britton  as  an  authority, 
that  every  presi^ntment  in  leet  and  tourn 
is  traversable ;  Cowp.  460,  per  Aston,  J. 
It  is  to  be  recollected,  that  in  an  action, 
founded  on  the  mere  right,  as  in  replevin, 
or  in  debt  for  an  amercement,  the  present- 
ment is  clearly  traversable ;  Carth.  78,  74 ; 
1  Lord  Raym.  470. 

(e)  Br.  Presentment  in  Court,  1,  cites  41 
Ed.  8,  26 ;  Riu.  132, 143 ;  and  see  Keilw.66, 
67 ;  Scroggs,  85 ;  2  Hawk.  P.  C.  c.  10,  s.  76. 
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Bj  the  act  of  1  Efiz.  c.  17,  far  preacnring  llie  spawn  and  fiy  of 
fidi,  the  steward  of  a  oourt  leet  is  anthorised  to  impanel  a  second 
jary  to  inqoiie  of  anj  conoeahnents  hj  the  jmj  originallj  sworn,  and 
that  a  peoahj  of  2Qsl  is  imposed  on  eveij  jmyman  so  wQfuIl j  con- 
cealing and  malring  defiuik  in  presentments.  And  it  should  seem 
that  the  peijinj  or  wiUiil  concealment  of  a  jmy  in  leet  was  alwaya 
inqoiimUe  there  hj  another  jmy,  and  ponishable  by  fine(A). 

If  presentment  be  not  made  in  leet  of  articles  of  which  that  comt 
has  cognizance,  then  thqr  are  to  be  presented  in  toiim(t);  and  if  not 
there,  then  before  the  justices  in  eyre ;  and  if  not  there,  then  in  the 
King's  Bench  (i).  So  if  there  shoold  be  any  neglect  of  present- 
ments in  the  leet  of  a  manor  dtoate  within  a  hundred  to  which  a 
court  leet  be  appended,  the  articles  n^lected  to  be  inquired  of  in  the 
manor  leet  would  be  inquirable  of  in  the  hundred  leet  (/)• 

The  jurisdiction  of  a  leet  jury,  like  that  of  a  grand  jury,  is  con- 
fined to  things  done  or  n^lected  to  be  done  since  the  last  court  (ai) ; 
and  it  was  decided  in  the  case  of  Dootcboa  &  Moterop  (a),  that  a  eus- 
tom.  for  the  jurors  to  be  charged  and  sworn  at  one  court,  to  inquire 
and  present  and  to  return  such  their  presentments  at  the  then  next 
cfmrty  was  bad  in  law  (o). 

The  case  of  Mocre  t.  Wuken  (p)  has  been  looked  upon  as  an  au- 


(A)  Minr.  c.  1,  1. 17,  pp.  SM,  »1 ;  17 
Ed.  S;  Br.  CvtoD,  3;  Fitz.  Abr.  Cim- 
torn,  1 ;  1  RolL  Abr.  560,  pi.  18, 14u 

Bat  by  6  Gea  4,  c  50,  it  is  enacted, 
tbat  **it  sball  not  be  lawful  eitbcr  Ibr 
the  king  or  any  one  on  his  behalf,  or 
for  any  party  or  parties  in  any  case  what- 
aoever,  to  commence  and  prosecute  any 
writ  of  attaint  against  any  jury  or  jurors 
for  the  Terdict  by  them  given,  or  against 
the  party  or  parties  who  shall  have  judg- 
ment upon  such  Terdict;  and  that  no  in- 
quest shall  be  taken  to  inquire  of  the  con- 
cealments of  other  inquests,  but  that  all 
such  attaints  and  inquests  shall  henceforth 
cease,  become  void  and  be  utteriy  abo- 
Hshedy  any  law,  statute  or  usage  to  die 
contrary  notwithstanding." 

(i)  Loader  o.  Samuel,  Cro.  Jac.  551; 
Kitch.  84:  ante,  p.  492.  But  the  neg- 
lect is  to  be  pleaded  and  cannot  be  pre- 
sumed ;  2  Hawk.  P.  C.  c.  10,  s.  64. 

(it)  Kitch.  84,  cites  41  Ed.  3,  27;  10 
Hen.  4»  4. 

(/)  Cook  V.  Stubbs,  Cro.  Jac  588 ; 
Rex  o.  King,  3  Keb.  197,  280,  251 ;  ante, 
p.  492,  (n.).    The  neglect  of  the  lord  of  a 


manor  leet  is  not  punishable  in  the  hundred 
leet,  but  in  the  eyre;  Br.  Leet,  18,  dtes 
21  Edw.  8,  8,  4. 

(a)  Keilw.66b. 

(•)  2East,  56 ;  8  Bam.  &  AdoL  40. 

(•)  But  it  ii  said  that  in  some  manors 
die  jury  continue  in  office  for  a  whole 
year ;  Rita.  9.  And  see  Wicker  f  Nonis, 
cited  1  Wils.  250. 

(p)  Andr.  47.  191.  But  note,  in  the 
manor  of  St.  Giles  in  the  Fields,  Blooms- 
bury,  there  is  a  custom  for  six  alecoo- 
ners  to  be  appointed  by  die  9iewtrd^  and 
lor  tbem  or  the  mi^or  part  of  them  to 
search  into  and  weigh  all  loaves  not  ex- 
ceeding three  penny  loaves  or  half-quartern 
losTes,  and  to  present  all  bakers  whose 
bread  is  found  wandng  in  due  weight,  or 
who  should  hinder  such  aleconners  in 
the  execution  of  the  duties  of  their  office. 
See  the  Duke  of  Bedford  v.  Aloock,  1 
Wils.  248,  which  was  an  action  of  debt 
for  an  amercement  set  on  a  baker  within 
the  above  manor,  who  refused  to  permit 
the  aleconners  to  weigh  his  bread,  and 
wherein  it  was  held,  tbat  a  count  upon  a 
wmt»aitu  might  be  joined  with  counts  in 
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thoxity  against  the  yaliditj  of  a  cuBtom  for  the  jury  of  a  leet  to  enter 
into  flhops  for  examining  weights  and  measures,  and  to  destroy  any 
such  that  might  be  found  to  be  deficient :  but  the  judgment  of  the 
court  of  B.  B.  in  WiUcock  y.  WincUar  (g)  shows  that  too  much  im- 
portance has  been  attached  to  the  observation  made  by  Probyn,  J.^ 
in  the  above  case  of  Moore  &  Wtckers,  and  to  which  judgment  the 
reader  is  referred. 

A  custom  for  the  jury  of  the  court  leet  to  examine  weights  and 
measures,  and  seize  them  if  defective,  also  exists  in  the  manor  of 
Stepney y  and  was  rec<^nized  in  the  late  case  of  Sheppard  v.  HcUl  and 
three  others  (r).  There  the  four  defendants  pleaded  that  they  with 
divers,  to  wit,  twenty  others,  were  duly  sworn  as  a  leet  jury  of  the 
manor  court,  to  inquire  of  weights,  &c.,  according  to  the  custom,  and 
that  the  jury  were  authorized  by  the  custom  to  seize  and  carry  away 
defective  weights,  &c.,  and  to  enter  shops  within  the  manor  by  day 
for  the  purpose  of  their  inquiry ;  and  they  allege  that  they  being  on 
wehjnry  examined  and  seized  the  plaintiff's  weights,  &c.,  which  they 
found  defective.  Replication,  de  injuria^  whereupon  issue  was  joined. 
At  the  trial  before  Lord  Tenterden,  it  appeared  in  evidence  that  only 
five  of  the  jury  were  in  the  plaintiff's  shop  when  the  examination  and 
seizure  took  place,  the  rest  being  in  another  shop  in  the  same  street. 
It  was  contended  on  the  behalf  of  the  plaintiff,  that  upon  this  evi« 
dence  it  did  not  appear  that  twelve  jurors  were  together,  when  the 
proceedings  were  taken ;  but  Lord  Tenterden  was  of  opinion  that  the 
objection,  if  it  arose,  was  upon  the  record ;  and  he  therefore  left  to 
the  jury,  as  the  only  question  of  &ct  in  the  case,  whether  or  not  the 
defendants  took  away  any  weights,  &c.,  that  were  not  defective,  and 
a  verdict  was  found  for  the  defendants.  A  rule  was  afterwards  ob- 
tained, calling  upon  them  to  show  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  non  obstante  veredicto^  or  a  new  trial  had. 

And  upon  cause  being  shown,  it  was  argued  on  the  part  of  the  de« 
fendants  that,  admitting  the  averment  to  be  ambiguous,  and  that  it 
was  not  alleged  with  sufficient  precision  that  the  defendants  and  the 
rest  of  the  jury  were  acting  together,  yet  that  there  was  a  constructive 
presence  of  the  jiux>rs  who  were  outside  the  shop,  and  that  the  de- 
fective statement  was  cured  by  verdict,  for  which  Lord  Huntingtower 
V.  Gardiner  {s)  and  other  authorities  were  cited.     The  Court  held 


debt  tot  BD  amercement  in  a  court  leet ; 
2  Bro.  £nt  S3,  84,  waa  cited  at  an  au- 
thority for  it  And  see  Palmer  v.  Barfoot, 
Lutw.  440.  Vide  also  Vaughton  t.  Atwood 
and  others,  1  Mod.  202;  8.  C.  (Vaogban  t. 
Wood)^  2  Mod.  66;  and  the  notice  uken 
of  it  in  the  judgment  delivered  by  Lord 
Tenterden  in  WiUcock  ^  Windsor. 
(q)  Z  Bam.  &  Adol.  48. 


The  5  &  6  Will.  4,  c.  63,  relating  to 
weights  and  measures,  was  amended  by  22 
&  28  Vict.  c.  ZSf  the  6th  sect,  of  which 
applies  to  the  owners  of  markets ;  and  the 
10th  sect  provides  that  nothing  in  the  act 
should  interfere  with  the  jurisdiction  of  the 
court  leet 

(r)  3  Bam.  &  Ad.  483. 

Is)  1  Barn.  &  Cress.  297. 
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that  the  objection  was  a  valid  one  on  the  record,  and  that  the  defend- 
ants, as  four  only  of  the  jury,  did  not  bring  themselyes  within  the 
custom  relied  upon ;  and  Mr«  Justice  Patteson  was  of  opinion  that 
there  was  no  ambiguity  in  the  expression  "  being  on  such  jury,"  and 
that  the  question  of  an  ambiguous  expression  being  cured  by  verdict 
did  not  properly  arise  in  Lord  Huntingtower  &  Oardiner,  Judgment 
for  the  plaintiff  fton  obstante  veredicto. 

Every  presentment  in  leet  must  be  certain,  and  state  the  preciae 
day  of  holding  the  court  (t\  and  before  whom  it  was  held(if) ;  and 
should  set  forth  the  power  under  which  the  court  acts,  that  is,  whether 
it  exists  under  a  grant  or  by  prescription  (x) ;  though  this  does  not 
appear  to  be  absolutely  essential  (y).  In  Lawson  v.  Hare  (z),  in  re- 
plevin, it  was  held  on  demurrer,  that  the  leet  being  claimed  out  of 
the  hundred,  it  was  sufficient  for  the  defendant  to  allege  that  he  was 
seised  of  the  hundred,  without  showing  any  other  title,  though  it 
would  have  been  otherwise  if  the  hundred  itself  had  been  in  question. 

In  the  case  of  a  nuisance,  it  must  be  shown  at  what  place  it  was 
committed^  and  that  such  place  is  within  the  jurisdiction  of  the 
court  (a) ;  and  the  presentment  must  conclude  to  the  common  nui- 
sance of  all  the  king's  subjects  (b) ;  for  it  is  not  sufficient  to  say  ad 
nocumentvm  diversorum  (c),  or  ad  nocumentum  habitantium  (d),  as  the 
leet  cannot  amerce  for  a  particular  trespass  or  injury  to  the  lord  of 
the  manor  or  any  other  person,  where  an  action  will  lie  to  recover 
damages,  but  for  public  nuisances  only  (e). 

And  in  the  case  of  presentments  for  stopping  the  common  high- 
ways, the  locus  ad  quern,  as  well  as  the  hcus  a  quo,  should  be 
stated  (/). 

The  proper  mode  of  inquiring  of  felonies  in  leet  is  by  indictment 
or  inquisition,  by  roll  indented  under  the  seals  of  the  jurors,  to  be 
aften^vurds  certified  to  the  king's  justices  at  the  next  gaol  de- 
livery (g). 


(t)  Dacon's  case,  Vent.  107 ;  S.  C.  2 
Saund.  290. 

{u)  That  is,  coram  senesekaUo  g  8  Keb* 
251. 

(x)  Jerrat  v.  Caldewell,  Cro.  Jac.  184. 

(y)  Scroggs,  8;  Rex  v.  Gilbert,  1  Saik. 
200;  S.  C.  12Mod.4. 

{z)  2  Leo.  74. 

(a)  Br.  Leet,  83,  cites  5  Heo.  7, 2 ;  and 
see  Keilw.  89  a,  pi.  9. 

(6)  Anoni,  1  Vent  26 ;  Prat  v.  Steam, 
Cro.  Jac.  882 1  2  Keb.  500 ;  Sir  T.  Raym. 
160. 

(e)  Hughs  0.  Bisbop  of  London,  8  Keb. 
106;  Rex  v.  Ayers,  2  Keb.  189. 

{d)  Mo.  856. 


(e)  Rex  V.  Dickenson,  1  Saiind..l85 ;  2 
Keb.  618;  Lex  Man.  App.  pL  80;  ante, 
p.  497. 

( /)  Ayerl's  case,  8  Keb.  644.  Bat  ob- 
jections on  account  of  informalities  in  pre- 
sentment for  not  repairing  a  common  high- 
way are  not  favoured ;  Rex  «.  Inhabitants 
of  Limehouse,  2  Sho.  455. 

(g)  See  1  Ed.  8,  st  2,  c  I7s  Cromp. 
J.  P.  151.  Presentment  of  felony  in  leet, 
and  the  steward  certifies  it  to  the  jusiioes 
at  the  next  sessions  by  imdeniurt,  this  shall 
serve  for  indictment;  Br.  Indictm.  1, 
cites  27  Hen.  8,  2;  ib.  Leet  1,  dtes 
S.C. 
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The  inquisition  of  a  leet  jury  in  cases  of  felony  is  in  nature  of 
a  bill  of  indictment  by  the  grand  jury ;  but  probably^  before  the 
introduction  of  the  petit  jury,  the  finding  of  the  leet  jury  was  conclu- 
sire  (A). 

According  to  the  Mirror  {i),  all  presentments  in  a  court  leet  are  to 
be  sealed  with  the  seals  of  the  jurors,  so  that  none  may  do  fraud  by 
increasing  or  diminishing  them;  yet  it  would  seem  that  it  is  not 
necessary  that  ordinary  presentments  in  leet  should  be  either  sealed 
or  indented. 

In  the  case  of  Sir  George  Colebrook  y.  Elliott  {k),  the  offence 
charged  in  the  presentment  was  the  defendant's  haying  in  his  custody, 
and  exposing  to  sale,  a  loaf  of  bread  not  of  the  weight  required  by 
3  Geo.  III.  ell,  which  act  did  not  fix  the  price,  and  on  that  account 
the  Covart  of  B.  B.  held  that  the  offence  was  not  cognizable  in  the 
leet,  the  assize  not  haying  been  broken*  An  objection  had  been 
taken  to  the  presentment  in  this  case,  that  it  was  neither  sealed  nor 
indented ;  but  the  court  were  agreed  that  the  latter  objection  was  not 
maintainable. 

Of  Offences  presentable  only^  and  Offences  both  presentable  and 

punishable  in  the  Court  Leet» 

In  former  ages  most  offences  were  punished  by  imprisonment,  or 
by  a  mulct  or  pecuniary  fine,  which  payment  is  supposed  in  many 
cases  to  haye  been  a  fixed  sum  proportionate  to  the  magnitude  of  the 
crime,  or  the  degree  in  society  of  the  person  injured  (2) ;  but  even  in 
the  reign  of  William  the  Conqueror  many  offences  were  punished 
with  death  or  mutilation  (m).  Indeed  the  punishment  of  death  may 
be  traced  back  to  the  Anglo-Saxon  aera  (n) ;  for  it  is  recorded  of 
King  Alfired  that  he  hanged  thirty  unjust  judges  in  one  year,  who  are 
said  to  haye  been  the  judges  in  the  toums,  ealdermen  of  counties,  or 
their  deputies  the  sheriffs  (o). 

The  court  leet  neyer^  could  arraign  and  deliver  persons  indicted  for 
felony  (p),  nor  inquire  of  any  felonies  which  were  not  such  at  common 
law ;  in  proportion  therefore  as  the  severity  of  our  criminal  code  in- 
creased, the  number  of  offences  punishable  in  the  court  leet  of  neces- 
sity diminished. 

(A)  Ritti  15,  16.  punishment  for  rape;  which,  by  8  Edw.  1, 

(t)  e,  I,  s.  17^  was  punished  as  a  trespass  only,  but  was 

(k)  8  Burr.  1860.  again  made  felony  by  18  Edw.  1,  and  be- 

(0  See  SuIUt.  F.  L.  275.  nefit  of  clergy  was  Uken  away  by  18  Eliz.; 

(m)  1  Reeves's  Hist.  Eng.  L.    16,  3Z,  Sullir.  275 ;  Bract.  8,  c.  28. 

198.  (o)  Sulli?.  275. 

(m)  Treason,  murder,  rape,  and  robbery,  (p)  Br.  Franchises,  5,  cites  8  Hen.  4, 

were  punished  as  capital  offences,  but  mu-  18 ;  ib.  Leet,  1 1,  cites  S.  C. 

tllation  was  afterwards  substituted  as  the 
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The  offences  whicli  the  leet  is  to  inquire  of^  and  afterwards  to  cer- 
tify to  the  king's  justices,  at  the  next  assizes  or  gaol  delirery  of  the 
county  (q),  are  treason  (but  which  is  inquirable  as  felony  only),  mur* 
der,  rape(r),  manslaughter,  arson,  burglary,  sacrilege,  grand  and 
petit  larceny  («),  rescue,  accessories,  voluntary  escape,  and  every  of- 
fence which  was  deemed  felony  at  common  law ;  and  also  negligent 
escape  (t). 

There  are,  however,  various  offences  which  are  not  only  inquirable 
in  the  court  leet,  but  also  punishable  there  by  fine,  penalty,  tec,  each 
as  the  refusal  to  accept  or  neglect  to  execute  certain  public  offices, 
nuisances,  disturbances,  breach  of  assise,  forestalling,  the  non-ob- 
servance of  certain  acts  enjoined,  and  the  conunission  of  others  i»o- 
hibited  by  particular  statutes,  &c. 

[It  has  not  been  thought  necessary  to  repeat  in  this  edition  the 
alphabetical  list  contained  in  the  last  edition  of  articles  inquirable  in 
the  court  leet. 

To  the  second  volume  of  the  last  edition  of  this  treatise  was  at- 
tached an  appendix,  consisting  of  rules  to  be  observed  in  holding 
courts,  precedents  of  court  rolls,  copyhold  assurances,  and  extracts 
firom  Acts  of  Parliament  relating  to  copyholds,  &c. 

The  editor,  having  regard  to  the  fiict  that  the  information  supplied 
by  this  appendix  is  readily  obtainable  fix)m  other  sources,  particularly 
with,  respect  to  copyhold  assurances  and  Acts  of  Parliament,  and 
being  desirous  to  bring  the  present  edition  within  the  compass  of  one 
volume,  yet  to  retain  all  that  was  practically  useful,  has  not  deemed 
it  necessary  to  retain  in  this  edition  the  appendix  referred  to. 

An  appendix  to  the  treatise  on  courts  baron  and  courts  leet  was 
also  attached  to  the  second  volume  of  the  last  edition  of  this  work, 
consisting  of  rules  to  be  observed  in  holding  those  courts,  &c.,  and 
extracts  from  Acts  of  Parliament  connected  therewith;  but  this 
appendix  the  editor  has  thought  it  unnecessary  to  retain,  seeing 
that  the  formal  character  of  the  information  contained  in  it  is  to  be 
readily  met  with.] 

(q)  Ante,  pp.  508,  509.  also  what  goods  and  chattels,  the  felon  had 

(r)  But  tee  aa  to  murder  and  rape,  sup.,  at  the  time  the  felony  was  committed ;  the 

n.  (a).  former  escheat  to  the  lord,  aubjeet  to  the 

{$)  The  distinction  between  grand  and  king's  year  and  day  waste  (snte,  pp.  462, 

petit  larceny  no  longer  exists,  see  7  &  8  ^^);  and  the  latter  are  forfeited  to  the  kiag, 

Goo.  4,  c,  29.  and  sometimes  to  the  lord  of  the  leet,  hy 

(0  In  cases  of  felony,  the  jury  are  also  grant  or  prescription;  ante,  pp.  4<8,  n.  (c) ; 

to  inquire  what  lands  and  tenements,  and  459,  n.  (o). 
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A. 

ACTION ;  win  not  lie  agftinst  a  eopjholder 

for  reftning  to  take  a  nurender    Page  103 

nor  agraioat  tSe  lord  for  refiinnff  admittance, 

214 
wken  treipaai  will  lie  against  the  lord,  215 
See  KsTOTERs;    Pass ;    FiHEtt    Hbir  ; 
Hbkiots;  Lbbt;  Remtb;  Wastb. 

ADMINISTRATOR.  See  Exbcutob  and 
Admin  laTRATOB;  Probatb. 

ADMIRALTY, 

HiOH  Court  or;  practice  and  joriadiotion 
improTed  and  extended  by  3  &  4  Vict,  c 
C6        471 

Droits  of.    See  Wrbck. 

ADMITTANCE  ;  distinguishable  from  a  vo- 
faintaryflrant 78,79,190 

dierefore  disseisors  and  otheis  baying  de« 
feasible  titles  may  admit       •  •         •  •     79 

and  the  lord  in  remainder  must  admit,  under 
a  swrender  made  to  the  particular  tenant, 

ib. 

cannot  be  comnelled  in  equity  by  the  heir  of 
a  trustee,  wiiere  the  ceattU  qu€  tnut  dies 
without  an  heir ;  but  it  may  in  law,  to  try 
die  title  82 

removes  an  antecedent  incapacity       ••     83 

is  not  always  binding,  for  admittance  of  a 
cssfm  fM  vk  will  not  extend  the  previous 
grant    ••         ••         ••         ••         ,,     ib, 

is  essential  to  a  legal  entry,  even  with  a 
power  of  sale  and  covenant  for  quiet  en- 
joyment           119»  n. 

nor  wffl  an  admittance  upon  any  miacon- 
oeived  right  operate  as  a  new  grant  •  •  83, 

125 

See  mttekr  v.  Gibbmu,  7  Car.  8r  Pa.  161, 
where  the  admittance  of  a  mortgagee  se- 
vcral  years  after  the  date  of  the  conditional 
soirender  was  held  to  relate  back  to  it, 
and  to  defeat  the  title  of  a  purchaser. 

in  an  admittance  pursuant  to  a  surrender, 
the  lord's  title  immaterial     . .         190,  n. 

is  a  form  only,  the  surrender  being  the  sub- 
stantial part  of  the  conveyance        ..  190 

but  the  legal  estate  is  acquired  by  admit- 
tance     ib, 

the  lord's  licence  to  an  alienation  of  cus- 
tomary freeholds  is  distinguishable  from 
an  adnuttanoe  to  copyholds  « .         ••  191 

ao  the  inrolment  of  the  customary  conveyance 
held  not  to  be  an  admittance  within  the 
meaning  of  the  stamp  act     •  •         •  •     ib, 

to  copyholds,  is  distinguishable  from  an  ad- 


ADMITTANCE— eoa/lsaeJ. 

mission  which  only  signifles  the  assent  of 
a  public  body  that  the  party  shall  become 
a  member  of  the  society,  as  in  the  case 
of  chambers  in  New  Inn  ..  190|  191 
which  is  more  to  be  assimilated  to  a  relin- 

Jiuishment  to  the  lord  of  copyholds  for 
ives 191|  n. 

may  be  claimed  by  the  heir  of  surrenderee, 
and  he  will  be  in  by  descent  . .  191 

but  subject  to  any  equitable  disposition 
made  by  the  will  of  the  surrenderee       16. 

provided  he  bad  a  devisable  interest  (now 
see  1  Vict.  c.  26,  s.  3)  •  •  ib.  n. 

cannot  be  claimed  by  incapacitated  perMns, 
as  aliena,  outlaws,  &c.  ..         ••  191 

or  persons  not  able  to  perform  the  services, 
as  corporate  bodies ib, 

or  in  opposition  to  legal  forms  t  or  in  preju- 
dice of  the  lord's  interest     « .         ib,  192 

nor  until  the  stamp  duties  and  steward's  fees 
are  paid  191,  n. 

customary  form  of,  should  be  pursued      192 

the  usual  symbols  of  possession  •  •     ib, 

when  not  claimed,  the  steps  to  be  taken  by 
the  lord  192,193 

of  the  procl^unations,  seizure  quousque,  &c., 

ib,  and  n. 

the  expense  and  inconvenience  of  calling  a 
special  court  for  admittance,  obviated  by 
4  &  5  Vict  c.  35,  s.  88         83,  n.,  192«  n. 

the  case  of  Doe  &  Trueman  aa  to  notice  to 
heir,  or  three  proclamations  at  amtecuHve 
courts  :^-aod  as  to  proceedings  on  a 
seizure  quousque       •  •         .  •       193,  &c. 

the  lord's  not  seizing  quousque  on  neglect  of 
the  heir  to  take  admittance  would  not 
alter  tbe  tenure  :— >the  only  loss  would  be 
the  descent  fine         ..         ..         194,  n. 

heir  not  bound  to  claim  admittance  until 
presentment  of  ancestor's  death  and  pro- 
clamation made,  or  until  served  person- 
ally with  notice  of  vacant  tenancy  ..  195 

as  to  presentment  ••         ••  16.  n. 

the  lord  may  therefore  be  kept  out  of  his 
fine  for  some  period •  195 

but,  on  the  other  hand,  he  could  not  be  com- 
pelled to  account  for  rents  on  seizure 
quousque         •    <i6. 

heir  beyond  sea  not  bound  by  a  custom  that 
lands  are  forfeited  for  non-appearance 
after  three  proclamations     . .         • .    •  t6. 

nor  is  such  a  custom  binding  on  persons 
under  disability,  as  an  infant  or  feme 
covert  ..         .•1*6. 

the  seizure  must  be  quousque,  and,  in  the 
case  of  co-heiresses,  of  tbe  particular  share 
only i6.  196 
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AD  M  ITT  A  NCE— ron/inv^tf. 
the  duty  of  the  bailiff  on  executing  the  pre- 
cept of  seizure  •  •         Page  I96t  197 
when  claimed  by  an  infant,  feme  covert  or 
lunadc,  the  act  of  1  WilL  4,  c.  65,  (repealing 
9  Geo.  1,  c.  29,)  to  be  pursued        . .   197 
the  act  is  general  as  to  persons  claiming  by 
descent  or  surrender  to  will,  or  otherwise, 

1^.  n. 

■ 

but  the  lord* 8  right  to  seize  quousque  was 
not  taken  away  by  the  act    . .         196,  n. 

as    to  lunatics,  see  16  &   17  Vict.  c.  70. 

197,  n. 

the  lord  should  not  seek  an  appointee      197 

the  infant  and  not  the  guardian  is  to  be  ad- 
mitted   ib. 

what  the  heir  may,  and  may  not  do,  before 
admittance      ..         ..         ••         tfr.  198 

if  refused  admittance  by  the  lord,  the  heir 
would  be  ter-tenant 198 

to  a  widow  who  challenged  her  right  to  ad- 
mittance to  free- bench  •  •         ••     t'A. 

is  merely  as  between  lord  and  tenant  . .     it, 

tlierefore  an  admittance  need  not  have  been 
memorialized  under  the  annuity  act,  1 18,  n. 

if  the  heir  die  before  admittance,  his  heir 
may  enter       ••         ••         ••         ••  198 

and. such  death  will  not  prevent  free-bench 
or  curtesy        ••         ••         ••         ••     ib. 

nor  a  pauutio  friUrii,  if  there  has  been  an 
entry ib, 

the  entry  of  a  disseisee  is  sufficient  without 
re-admittance ib.' 

of  surrenderee  cannot  be  compelled,  except 
by  custom       ..         199 

and  then  the  neglect  of  tenant  for  life  will 
not  prejudice  the  remainder-man     .  •    ib, 

nor  would  the  custom  bind  persons  under 
disability        t6. 

the  effect  of  a  release  of  right  by  surrenderee 
to  surrenderor,  when  such  a  custom  exists, 

131,  199,  n. 

may  be  claimed  by  the  assignee  of  a  cove- 
nantee, if  a  surrender  has  been  obtained 
by  such  assignee,  and  on  what  terms    199 

the  lord  not  compellable  to  admit  by  attor- 
ney, except  under  the  act  of  1  Will.  4,  c. 
65  (repealing  9  Geo.  1,  c.  29)         ..      ib, 

but  usual  to  do  so,  as  the  court  may  name  an 
attorney  tfr.  200 

the  subsequent  consent  of  principal  to  be 
shown 200 

on  a  surrender  made  under  a  forged  letter  of 
attorney  is  void  ..         ••         199,  n. 

essential  to  enable  a  surrenderee  to  sur- 
render  200 

of  surrenderee,  will  not  make  a  surrender  by 
him  valid  by  relation . .         . .         . .     tfr. 

steward's  acceptance  of  surrender  from  a  sur- 
renderee, is  not  an  admittance         .  •     ib. 

of  surrenderee  before  trial  is  sufficient,  the 
admission  on  a  valid  surrender  having  re- 
lation to  it       . .         • .         •  •         ..     ib, 

the  relation  of  the  admittance  to  date  of  sur- 
render, creates  a  title  to  dower  and  curtesy, 
and  by  descent,  but  does  not  give  validity 
to  an  intermediate  surrender.  •  ib.  u. 

whether  the  doctrine  of  relation  extends  to 
customary  freeholds  passing  by  bargain 
and  sale,  or  surrender  and  admittunce    16. 
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the  relation  is  merely  as  between  sufreodefor 
•and  surrenderee         •%         ••      •    283,  il 

not  necessary  to  entitle  surrenderee  in  pos- 
session to  maintain  trespass  .  •       ...  200 

after  his  admittance  he  may  have  debt  of  all 
the  rent  ..         •.  •       ..  ••     ib, 

formerly,  no  title  in  heir  of  unadnttted  sur- 
renderee, nor  in  devisee  of  unadmitted 
devisee  until  admittance  (reference  to  1 
Vict  c.  26,  s.  3,  authorizing  a  devise  be- 
fore admittance)         . .         .  •     ib,  and  n. 

distinction  in  the  effect  of  their  admittance. 

200,  201 

the  case  of  Doe  &  Verwm  . .  . .'  201 

prior  to  above  statute,  a  deviae  by  unad- 
mitted devisee  was  not  good,  though. he 
was  subsequently  admitted   •  •  f6.  n. 

the  case  of  Smith  v.  Glascock    .  •  ib.  n. 

when  claimed  adversely,  a  chain  of  legal  title 
is  to  be  the  steward's  guide  . .  . .  201 

whether  after  decree  in  the  manor  coort  the 
lord  may  seize  and  admit  the  rigfatfal  te- 
nant 0.701 

of  tenant  for  life  or  years  admits  all  in  re- 
mainder ..         ..         ..  ..  209 

but  such  admittance  does  not  create  an  actaal 
seisin  in  the  remainder-men..  ••    ib. 

semble,  that  the  admission  of  a  deviaee  for 
life  is  the  admission  of  the  reversioner, 

ib.  n. 

an  appointee  is  in  the  situation  of  a  remain. 
der>man  ..         ..         ••         ..  207 

is  necessary  of  surrenderee  of  tenant  for  life. 

202 

and  of  heir  or  surrenderee  of  remainder. msa 
or  reversioner,  and  of  deviaee  of  revetsion, 

ib, 

but  by  custom  a  remainder-man  is  to  be  ad- 
mitted   ib. 

a  custom  for  remainder-men  to  be  admitted 
and  fine,  must  be  clearly  established      ib, 

reference  to  resolution  in  Brownie  cmte,  thst 
though  the  admission  of  tenant  for  life 
veatt  the  estate  in  remainder-men,  the  lord 
shall  have  his  fine  due  bf/  cnHom    . .  t&.  n. 

formerly  not  necessary,  when  the  party  re- 
mained in  of  his  old  seisin  .  •         . .    203 

reference  to  8  ft  4  Will.  4,  c  106      • .  lA.  n. 

but  on  surrender  to  uses,  the  tenant  taking 
back  a  life  estate,  must  be  re-admitted, 

203 

on  surrender  by  surviving  trustee  to  jute  of 
himself  and  others,  he  takes  a  new  estate 
and  must  be  re-admitted,  and,  as  regsrds 
the  lord's  fine,  will  be  deemed  a  newly- 
appointed  trustee      •  •         •  •         •  •     tt* 

of  joint  tenants ••it. 

reference  to  cases  of  Skeftpard  v.  Wootferi, 
Reghia  v.  CorbeU,  BM  v.  Skergold,  Tre- 
kerne  v.  Gardner       • .         . .  ..1^.11. 

of  coparceners   ••         ..         ••         ..    204 

separate  admissions  would  not  affect  the  title 
of  coparcenary  ••         ••  273,0. 

of  tenants  in  common  • .         .  •         . .    204 

husband  in  wife's  right  need  not  be  ad- 
mitted    t».20S 

on  descent  to  wife,  husband  may  enter  be- 
fore her  admittance  . .         •  •         . .    20i 

to  customary  curtesy  or  dower. •         ,,     ib. 
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when  curtesy  or  dower  is  of  ■  portion  only 
of  the  copyholds,  the  necessity  of  idmit- 
tance  would  seem  to  extend  to  lands  of 
gevelkind  tenure  . .       Page  205 

hosband  need  not  be  admitted  on  death  of 
feme  covert  termor 207 

«cecutor  and  administrator  of  termor  must  be 
.admitted  ib, 

aemble,  that  executor  or  administrator  en- 
titled pur  autre  trie  under  s.  6  of  1  Vict 
c.  26,  must  be  admitted         . .  ib.  n. 

under  a  power  of  appointment,  appointee  is 
.  to  be  admitted  . .         . .  . .  207 

a  person  having  power  of  appointment,  and 
fee  in  default  of  appointment,  need  not  be 
admitted,  but  by  exercising  the  power 
will  entitle  the  appointee  to  admittance, 
The  King  v.  The  Lord  ef  ike  MoMor  qf 
OmndU,  1  Adol.  ft  £1.  283. 

ohservations  on  the  bankrupt  law  consolida- 
tion  act,  1849,  and  the  bankruptcy  act, 
1861 207,208 

obserrations  of  the  latter  statute  on  the  pre- 
vious law  of  insolvency  ..210 
.  lord  may  seize  quousque  in  case  purchaser's 
admittance  be  delayed  and  bankrupt  die 

235 

ao  also  if  there  be  delay  in  exercise  of  power 
of  sale  in  a  will  . .         .  •       234, 235 

what  is  not  an  implied  admittance    210,  &c. 

wbatis »•         ..       211,  &C. 

acceptance  of  rent  may  be  an  implied  admit- 
tance, but  is  of  an  ambiguous  nature     21 1 

does  not  in  itself  constitute  possession,  but 
only  affords  the  means  of  obtaining  it  212 

not  necessary  to  enable  grantee  for  life  in 
reversion  to  bring  ejectment..  ib,n, 

should  not  be  refus^  where  there  is  a  colour- 
ableright         *.         ..  212 

if  two  persons  claim  by  different  titles,  lord 
must  admit  both         ib, 

wrongfully  made  is  void  •  •         . .     ib. 

is  according  to  the  surrender  when  there  is 
any  variation  .;         213 

enurer according  to  title,  but  probably  not  to 

make  admittance  for  life  the  admittance  of 

same  person  to  a  remainder,  when  by  the 

custom  a  remainder-man  a  bound  to  be 

.admitted         ..     ib. 

admittance  of  heir  of  remainder-man,  or  re- 
versioner, to  fee  by  descent,  would  not  be 
his  admittance  to  a  previously  limited  es- 
tate tail  devolving  upon  him  .  •     ib. 

semble,  that  an  express  or  implied  admittance 
under  an  elegit,  would  entitle  the  lord  to  a 
fine 227,  n. 

and  the  admittance  of  the  heir  generallv,  when 
the  ancestor  surrenders  to  uses,  will  give  a 
legal  title  to  the  fee  until  admittance  under 
the  surrender 213 

is  inoperative  as  against  a  person  having  a   > 
rightful  title ib. 

when  it  shall  operate  as  a  new  grant,  if  more 
extensive  than  the  surrender,  and  when  not 

125,  213,  214 

when  wrongful,  the  right  may  be  released  214 

may  furnish  an  implication  of  estate,  when 
none  is  expressed  in  surrender        . .     16. 

how  to  be  compelled  by  the  lord  . .     ib. 

S. 
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how  to  be  compelled  against  the  lord  Page  214 

lord  not  bound  to  admit  surrenderee  after  act 
of  forfeiture  by  surrenderor     283,  n.,  321 

not  necessary,  when  by  lord's  act  a  court  can- 
not be  held     214,215 

See  Bankrupt;  Bishops;  Evidence; 
Presentment  ;  Steward. 

ADVANCEMENT.  See  Resulting  Trusts. 

ADVOWSON;  may  by  custom  be  granted  by 
copy 85 

AFFEERMENT;  AFFEERORS.  SeeCouRT 
Baron  (tit.  Amercement) ;  Lebt  (tit. 
Amercement). 

AGENT.    See  Commutation  and  Enfran* 

CHIBBMENT  AcT,  4  &  5  Vict.  C  35,  S8.  11, 

12. 

AGREEMENT.  See  Commutation  and 
Enfranchisement  Act,  ss.  2, 10, 12, 18, 
14,  15,  16,  19,  20,  22,  23,  33,  35,  52,  54, 
56.  58,  84,  93.  94. 

by  and  against  whom  it  may  be  enforced  in 
equity 138.  &c. 

under  contract  for  entirety,  if  title  to  a  small 
share  prove  bad,  purchaser  will  not  be 
compelled  to  take  conveyance  of  other 
shares 139,140 

whether  purchaser  will  be  bound  to  perform 
his  contract  when  title  to  one  of  two  lots 
proves  bad,  depends  on  circumstances  140 

an  agreement,  if  purely  voluntary,  will  not  be 
enforced  in  equity      ..  ,.       140,393 

but  a  trust  may  be  constituted  « .         140,  n. 

a  covenant  in  marriage  articles  to  purchase 
and  settle  lands,  will  not  be  satisned.by  a 
surrender  of  copyholdk  ..  140,  n, 

by  parol,  stands  on  same  footing  with  agree- 
ment for  sale  of  freeholds     . .       140, 141 

may  be  avoided  therefore  by  plea  of  statute 
of  frauds         .«         ..         ..         ..     ib, 

and  is  taken  out  of  the  statute  by  part  per- 
formance        ••         ..         ••         ..   141 

it  is  only  in  an  extraordinary  case  that  equity 
will  restrain  vendor  from  dealing  with  the 
estate 141,393 

See  Lien. 

ALECONNERS.    See  Lebt     ..         ..  504 

ALIEN;  cannot  hold  copyholds,  even  if  pur- 
chased in  name  of  trustee      •  •  89,  90,  328 

whether  the  king  or  lord  is  to  have  the  ad- 
vantage of  purchase 90 

reference  to  7  &  8  Vict.  c.  66|  amending  the 
laws  relating  to  aliens  ib.  n.,  328,  n. 

lord's  interest  would  be  concluded  by  grant 
to  or  admittance  of  alien       . .         •  •     90 

See  Escheat  (ae  applicable  to  freehold*)  i 
Leet. 

ALLODIAL.  For  its  signification,  see  title 
Court  Baron,  sect*  2,  p.  440. 

ALLOTMENT ;  the  lord  is  entitled  under  an 
inclosure  act  to  allotment  in  respect  of  his 
demeeneSf  over  and  above  an  allotment  as 

L  L 
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owner  of  the  soil  of  the  commonable  and 
wastelands     ••         **         ..  Pagel7,iL 

of  freehold  in  lieu  of  copyhold,  will  not  change 
the  tenure        17,410 

legal  title  to,  not  acquired  until  execution 
and  proclamation  of  award,  if  no  special 
provision  be  made 18 

the  lives  in  succession  in  copyhold  grant  take 
legal  estate  in  allotment,  under  effect  of 
award ib.  19 

See  Award;  Inclosurb;  Lord  of  the 
Manor. 

AMERCEMENTS;    goods  of  under-tenant 

could  not  be  taken  under  a  prescription  to 

distrain  for  amercement  in  court  baron  for 

non-performance  of  suit       •  •         • .  4i9 

See  Court  Baron  ;  Lbet  ;  Services. 

ANCIENT  DEMESNE;  reference  to  sect.  11 
of  1  &  2  Vict.  c.  1 10  . .  39,  n.,  428,  n. 

reference  to  the  statute  of  Gloucester  as  to 
"Waste»'       .•         ..        297,  n.,  429,  n. 

court  of,  is  a  court  baron  ..         .«  423 

and  the  suitors  are  the  Judges  •  •  ib.  n. 

not  being  a  court  of  record,  a  writ  of  error 
does  not  lie 428, 427 

but  tenant  or  demandant  may  have  writ  of 
false  judgment .  423 

to  what  lands  the  tenure  is  confined    • .     i6» 

the  tenure  is  certified  by  Domesday-book 

423, 424, 425 

but  parcel  or  not  of  a  manor  which  is  ancient 
demesne  is  to  be  tried  per  pais       423,  n., 

429,  &c 

land  may  be  ancient  demesne,  though  parcel 
of  a  manor  which  is  not        •  •         429,  n. 

frank- fee  may  be  held  of  a  manor  of  ancient 
demesne  ••         ••         ••         ..     ib, 

an  account  of  Domesday-book,  and  of  a  Sup- 
plement to  it 423,  &c 

derivation  of  the  word  **  Domesday'*   •  •  424 

the  three  several  descriptions  of  tenants  in 
ancient  demesne        • 425 


Liabilitiet  and  Privileget  </  Tenants  in  Ancient 

Dentetne* 

the  terms  of  the  original  grants  of  ancient  de* 
mesne  lands  explained  . .      425,  426 

the  privileges  secured  thereby  are,  exemption 
m>m  serving  on  juries  out  of  the  seigniory ; 
firom  taxes,  &c.  if  not  specially  charged  ; 
and  from  pontage  and  toll     •  •         • .  426 

and  also  from  attending  toums  or  leets  ib,  n. 

but  not  from  serving  the  office  of  high  con- 
stable  • i5.  n. 

exemption  from  toll  extends  to  tenants  hold- 
ing of  a  subject  426 

and  to  tenants  for  life,  &c.        •  •         •  •     ib, 

to  what  things  it  extends  .,    ib, 

exemption  may  be  alleged  generally  • .     ib, 

tenant  need  not  prescribe  for  the  privilege 

ib, 

nor  allege  notice  of  the  tenure,  yet  safer  to 
do  so f6.427 

general  acts  of  parliament  extend  to  ancient 
demesne  lands,  when  tenure  not  prejudiced 

426,  n. 


ANCIENT  DEMESNE— cMilfaMtf. 
tenants  holding  by  copy  were  exduded 
voting  at  elections  by  31  Geo.  2,  c  14 

Page  426,  n. 
reference  to  2  WilL  4,  c«  45      ••         •«     •&. 

Pleading. 

when  ancient  demesne  is  a  pood  plea     4S7« 

42S,429 

when  it  is  not 429 

the  advantage  cannot  be  taken  after  judgment 

427 

might  have  been  pleaded  after  a  release  of 
default  upon  the  return  of  the  grand  cape 

tA.  n. 

not  in  formedon  after  the  view  •  •         •  •    ift. 

cannot  be  pleaded  by  prayee  in  aid     •  •     £5. 

in  ejectment  must  be  pleaded  within  font 
dajTS  of  the  term         427 

and,  with  leave  of  court,  on  affidavit  stat- 
ing certain  (acta         ..         ••         ••    ik 

when  plea  may  be  filed  de  bene  sate     ti.  42ft 

plea  of  ancient  demesne  has  been  allowed 
after  imparlance        . .  427,  n. 

affidavit  of  tenure  requisite  where  plea  is  to 
jurisdiction 42ft 

but  formerly  foreign  pleas  only  wen  sworn  to 

i5. 

plea  of  ancient  demesne  is  good  withoat  a 
defence  ..         *•         ••         •.     tt* 

ancient  demesne  lands  may  be  extended  on  an 
elegit ib. 

on  plea  of  ancient  demesne,  it  should  be  al- 
leged that  the  lands  are  kM  of  a  manor 
which  is  ancient  demesne,  not  that  they 
are  parcel         ••         ••         366,429,430 

firank-fee  should  be  specially  abown  in  plead- 
ing  429 

approvements  of  waste  cannot  be  ancient  de- 
mesne           ••  ib.nm 

power  of  bailiff,  when  land  or  damages  are 
recovered  in  ancient  demesne  ib.  n. 

copvhold  tenure  must  always  be  pleaded,  for 
if  stated  generally  to  be  held  of  a  Bsanor 
of  ancient  demesne,  the  landa  would  have 
been  deemed  pleadable  by  right  cloae^  and 
if  pleaded  aa  parcel  of  it,  they  will  be 
deemed  part  of  the  demesnes  •.  480 

what  must  be  alleged,  and  what  need  not,  on 
pleading  exemption  from  toll  ••     ib» 

Fines  and  Reeaeeriesm 

prior  to  3  &  4  Will.  4,  c.74,  fines  were  levied 
and  recoveries  suffered  in  ancient  demesne 
by  writ  of  right  close     ••  ••  431 

observations  on  that  statute  .  •  ib,  il 

fine  by  tenant  in  tail  was  a  discondnoance 
only,  and  no  bar        •*         ..         ••  431 

but  was  a  bar  to  the  issue  under  statute  of 
limitations,  21  Jac.    ••         ••         ••     •&. 

yet  issue  in  tail  had  twenty  years  for  entry, 
after  expiration  of  a  lease  for  life  created 
by  fine,  notwithstanding  a  aecond  fine  to 
Gonuseeinfoe £5.432 

a  recovery  in  ancient  demesne  was  a  bar  to 
an  entail         432 

Frank-Jee. 

ancient  demesne  lands  became  frank-fee  by 
fine  cosie  eee  and  by  recovery  •  •  432 
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they  also  become  frmnk-fee  by  etcbeat 

Page  482 

so  if  tbey  come  to  the  king,  even  if  after- 
wards  granted  in  fee  or  for  life        •  •     ib. 

or  granted  to  hold  in  frank-almoign    . .     ib. 

it  is  therefore  sufficient  to  show  the  king's 
grant    ••         ••         ••         ••         ••     ib» 

what  confirmation  makes  ancient  demesne 
lands  frank-fee,  and  what  does  not         ib, 

483, 434 

feofftnent  to  another,  with  saving  of  ancient 
senrieet,  will  make  lands  frank-fee  • .  488 

so  a  release  by  fine  of  all  services  and  cus- 
toms, except  certain  specified  services  ib* 

tenure  of  ancient  demesne  will  be  restored 
by  the  king's  regrant,  to  bold  of  the  same 
manor  ..         ib. 

bat  if  to  bold  of  another  manor,  they  remain 
liank-fee         • .         •  •         •  •  ib,n. 

and  on  grant  by  the  king  for  life,  it  it  frank- 
fee  for  the  time  only 488 

so  also  on  confirmation  by  the  lord  to  bold 
daring  life  by  certain  services  for  all    484 

and  the  tenure  held  to  be  restored  on  repeal 
of  patent,  where  seizure  was  made  without 
tide        488,484 

80  on  re-entry  or  recovery  by  disseisee,  after 
confirmation  to  disseisor  to  hold  at  common 
law 484 

doubtfol  whether  on  release  of  services  for  a 
certain  time,  the  lands  become  frank-fee 
for  the  time     ..         • ib, 

meaning  of  word  "land"  or  "lands'*  in 
copyhold  act,  1841      •  •         . .  ib,n. 

See  CvsTOMABT  Plaints;   Discontinu. 

AlfCB. 

ANNUITY;  the  admittance  of  the  surrenderee 
need  not  have  been  memorialized    1 18,  n. 

APPOINTMENT.    See  Power. 

APPORTIONMENT;  ciipybolda  are  within 
11  Geo.  2,  in  favour  of  executors  of  tenant 
for  life 67 

the  principle  extended  to  annuities,  divi- 
dends,  ftc,  by  4  A:  5  Will.  4,  c.  22    ib,  n. 

whether  a  rent  can  be  apportioned  on  a  re- 
grant  of  copyholds     . .         .  •         76, 248 

annual  but  not  entire  services  may  be  appor- 
tioned   248 

APPROVEMENT.    See  CoMifON  ;  Waste 


ARBITRATOR.    See  BouKDAfcY.^'*^*'^^^ 
ARCHBISHOPS.    See  BISHOPS.       *         ^^^ 
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rule  as  to  marshalling  is  applicable  to  copy- 
holds      Pa^«  40, 189 

but  is  not  extended  to  legatees  when  there  is 
a  devise  to  the  heir,  though  he  took  by 
descent  .  •         •  •         . .  40,  n. 

specialty  creditors  as  against  devisees  may 
claim  to  stand  in  place  of  mortgagees  who 
exhaust  fund  provided  by  testator  for  pay- 
ment of  debts,  but,  as  volunteers  only,  can- 
not compete  with  creditors  under  lowest 
class  of  security  ..         ••  ..41 

See  Contribution;  Coptholds;  Ezbou- 
TORs ;  Occupancy. 

ASSUMPSIT.    See  Action. 

ATTAINDER;  legal  estate  remains  in  person 
attainted  until  entry  by  the  lord      • .  104 

estate  of  freehold  not  divested  in  cases  of 
attainder  until  office  found  .•  814,  n. 

lands  not  forfeited  by  attainder  of  trustee 
or  mortgagee        455,  n» 

See  Forfeiture. 

ATTORNEY, surrender  by.  See  Surrender. 
admittance  bv.    See  Admittance. 
might  have  been  appointed  for  purpose  of 
suffering  a  recovery  as  of  common  right, 

54,199 

femes  covert  authorized  by  act  of  parliament 

to  have  suffered  a  recovery  by  attorney, 

52 

ATTORNEY, POWER  OF.  SeeSuRRSNDBR. 

ATTORNMENT;  unnecessary  as  to  copy- 
holds, even  before  4  Ann.           •  •     66,  n. 
on  executing  precept  to  seize,  bailiff'  should 
require  occupier  to  attorn  tenant  to  the 
lord 196 

AVERMENT..  See  Evidence;  Pleading. 

AVOWRY ;  on  the  heir  is  an  implied  admit- 
tance     212 

for  rent  of  copyholder  is  good  • .   249 

See  Heriots;  Services. 

AWARD ;  is  considered  as  evidence  of  title 
rather  than  constituting  title;  and  see 
(?reaiA«a^v.if9ri^,8  Scott,  N.S.  588,  18 
case  where  allotment  held  to  pass  by  con- 
veyance, though  award  not  executed,    18,  n. 


ASSETS  ;  copyholds  formerly  not  assets,  even 
for  specialty  debts,  or  debts  of  the  crown 

89,40 
not  within  1  Will.  4,  c.  47  (the  provisions 
explained  by  2  &  8  Vict  c.  60)      72  8t  n. 
by  8  &  4  WiU.  4,  c.  104,  customarvbolds  and 
copyholds  are  assets  both  for  simple  con- 
tract and  specialty  debts       89, 40,  72,  n., 

898,  n.,  415,  n. 
effect  of  act  was  to  make  heir  or  devisee  per- 
sonally liable,  but  not  to  charge  the  real 
estate ;  i^Nicibiiafi  v.  Timbnllf  8  Sim.  853 ; 
see  also  1  Keen,  577 ;  4  Myl.  &  Cr. 
268 ;  Emms  v.  Broum,  5  Beav.  114. 


B. 


BAILIFF;  of  customary  courts  and  courts 
baron,  his  office  and  how  to  be  appointed, 

100 
s$mbk,  that  he  may  act  by  deputy        •  •     ib, 

BAILIWICK;  not  gran  table  by  copy  ..     85 

BANKRUPT  t  b:^  8  &  4  Will  4,  c.  74,  s.  65, 
the  commissioners  may,  in  the  cases 
therein  mentioned,  convey  aay  lands  of 
which  a  deceased  bankrupt  was  tenant 
in  tail        ••         ••         •.         ••     6lf  n. 

LL  2 
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BANKRUPT— coi>/i«t(e<l. 

surrender  supplied  against  assignees  Page  139 

operation  of  bankruptcy  law  consolidation 
act,  12  &  13  Vict.  c.  106  . .  207, 208 

fiat  superseded  by  petition  for  adjudication, 

208 

composition  by  vendee,  with  lord  for  fines, 
sc*       ••         ••         ••         ••         ••     iv* 

operation  of  bankruptcy  act,  1861,  24  & 
26  Vict  c.  134  ib. 

duties  of  official  and  creditors*  assignees, 

ib,  209 

power  of  court  acting  under   the  act,    208 

vesting  of  bankrupts'  real  and  personal 
estate  in  creditors*  assignee      ..  ib.  209 

as  to  power  of  latter  over  copyholds    209,  n, 

powers  given  to  bankrupt  are  exercisable  by 
assignees,  under  12  &  13  Vict  c.   106, 

118,  n. 

assignees  could  not  have  enforced  a  contract 
after  commission  superseded,  though  re- 
chosen  under  second  commission  . .  1 39,  n. 

in  case-  of  bankrupt's  death,  and  delay  of 
purchaser's  admittance,  the  lord  may 
seize  quousque  .  •         . .         . .  235 

as  to  protection,  of  purchasers  against  bank- 
ruptcy, vide  s.  134  of  12  &  13  Vict.  c.  106 

See  Admittance  ;  Fine  on  Admittance; 
Heriots;  Surrender. 

BARN.    See  Waste. 

■ 

BARON  AND  FEME.  See  Admittance  ; 
Fines  ;  Heriots  ;  Surrender. 

appointment  by  them  of  attorney  to  surrender 
wife's  copyhold  to  a  tenant  to  the  plaint, 
was  valid  in  law,  as  the  act  of  the  husband, 
even  prior  to  47  Geo.  3,  sess.  2,  c.  8, 52,  n., 

104,  n. 

husband's  consent  required  by  custom  to  be 
expressed  in  surrender  and  admission, 
would  not  be  presumed        ..         ..   109 

reference  to  s.  91  of  3  &  4  Will.  4,  c.  74, 
empowering  Court  of  Common  Pleas  to 
dispense  with  husband's  concurrence,  when 
incapacitated  by  lunacy,  &c.,  or  separated 
from  his  wife         ••         ..         ..   Ill,  n. 

husband  is  to  perform  services  to  lord,  with 
exception  of  fealtv     • .         . .         . .  247 

under  surrender  or  devise  to  them  and  their 
heirs,  they  take  by  entireties,  and  husband 
alone  cannot  surrender,  113,  114,  284,  n., 

291 

effect  of  purchase  by  baron  in  name  of  feme, 

289 

*  effect  of  conveyance  to  them  of  the  freehold 

when  joint  copyholders  under  stat.  11  H. 

7,  c.  20       : 70,  n. 

See  Curtesy  ;  Custom  ;  Feme  Covert. 

BASE  FEE ;  created  by  disposition  of  tenant 
in  tail  alone  . .         . .         . .     48,  n. 

3  8c  4  Will.  4,  c.  74  (for  abolishing  fines  and 
recoveries)  contains  a  power  to  enlarge  a 
base  fee  . .  . .         . .         ,,     ib, 

reference  to  certain  sect,  of  the  act,    48,  n. 

disposition  for  purpose  of  enlargement  may 
be  made  by  any  person  who  would  have 
become  tenant  (n  tail  in  possession,  51,  n. 


BATHING  in  the  Sea,    See  SeashoeS. 

BISHOPS;  reference  to  a  grant  of  eKheatcd 
copyholda  during  the  vacancy  of  a   aee» 

Page  92,  a. 

admittance  by  newly-appointed  bishop  dorini^ 

vacancy  is  good  •  •  79,  n.,  828*  n* 

temporalities  of  see  during  vacancy  belong  to 

the  king,  and  are  noi  within  28  H.  8,  c  1 1« 

328«.n. 

so  therefore  heriots,  but  doubtful  whedier 

there  is  any  fe^a/ remedy      ••         ••      s^- 

BONA  FUGITIVORUM.    See  Waif.,  4«7 


244 


BOON  DAYS,  why  so  called 


BOROUGH  ENGLISH;  customs  of;  are 

ticed  by  the  law         24 

by  4  &  5  Vict.  c.  ZS^  customary  deacenc 
abolished  as  to  copyhold  lands  of  diat 
tenure  included  in  any  commutation  agree- 
ment, but  still  to  be  held  by  copy  of  court 
roll,  and  conveyed  as  before         .  •     i k  n. 

consequence  of  enfranchisement  under  copy- 
hold act,  1852,  of  lands  subject  to  cuttosn 
of  borough  English,  &c        .  •         •  •    ti. 

tenure  was  within  rule  that  equity  would 
sometimes  supply  a  surrender        ..  150 

See  Descent  ;  Escheat  ;  Gavelkimh. 

BOTE,  a  Saxon  word  signifying  amercement, 

447,  n. 
BOTES.    See  Estovers. 

BOUNDARY  {rfwinor  and  landt) ; 

on  a  question  as  to  boundary  of  two  Dianon* 
subject  to  award,  verdict  received,  bot 
award  rejected  ••         ••     346.347 

ancient  presentment  of  homage  setting  oat 
boundaries  of  manor,  though  mmilated« 
deemed  evidence  of    reputed  boondaiy, 

347 

finding  by  commissioners  of  boundariet 
deemed  admissible  evidence  in  a  question 
between  lord  of  one  of  two  manors,  and  lord 
of  adjoining  manor,  and  verdict,  though 
not  strictly  evidence  of  reputation,  yet 
admissible  as  a  record  of  proceedings  of  a 
public  nature  • .         •  •         .  •     346 

duty  of  tenant   to    keep  the    bonndarici, 

387,  n. 

provisions  of  2  &  3  WilL  4,  e.  80,  as  to 
identification  of  lands  of  ecclesiastiad  oor^ 
porations  embodied  in  Commutation  and 
Enfranchisement  Act,  4  &  5  Vict,  c  35, 
s.  21       •  a  . .  *  •        woof  n. 

Sect.  94  of  10  Geo.  4,  c.  50,  relating  to  crown 
lands,  ])rovide8  for  settling  by  arbitration 
disputes  as  to  boundaries  of  lands  to 
which  act  relates. 

See  Courts  of  Equity. 

BRICK  EARTH  ;  in  absence  of  special  ens- 
torn,  lord  not  compellable  by  mandanos 
to  grant  licence  to  dig  brick  earth,  or  do 
any  other  act  amounting  to  waste,  331, 386 

BY-LAWS  may  be  binding  on  copybolden, 

451,  D. 
See  Court  Barov;  Leet. 
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c. 

CAPITE,  tenvitB  in         ..         ••     PageZ,Tu 

CERT.  MONEY.     See  Lbbt    (dt.  Cert,  or 
Certainly  Monttf,) 

CERTIORARI.     See  Lebt  (tit  Amercement.) 

CESTUI    QUE    TRUSTS.       See    Game; 
Mamob. 

CESTUI  QUE  VIES ;  do  not  take  an  interest 

without  a  cuttom       ..  ..81 

admittance  of,  will  not  extend  the  grant,  83. 

214 

CHARITABLE  TRUSTS  ACT.  Reference 
to  16 &  17  Vict. cl87   ••         ..  69&n. 

CHARITABLE  USES;   act  of  9  Gea  2,  c. 

36,  extends  to  copyholds     . .         •  •     ]  32 

proTtsions  of  9  Gea  2,  c.  36,  explained  by  9 

Geo.  4,  c.  85 •     134,  n. 

See  SURBBNDBR  TO  WiLL. 

CHARITY.    See  Mortmain. 
CHASE.    See  Free  Chase. 

CHILDREN,  a  surrender  would  have  been 
supplied  for         ..         ..     141, 148,  &c. 

CHOSES  IN  ACTION.    See  Felo  db  se. 

CHURCHWARDENS ;  copyholds  not  within 
sect  17  of  59  Geo.  3,  c  12,  prescribing 
mode  of  conveying,  &c.,  buildings  and 
land  purchased  or  hired  for  purposes  of 
that  act 72,  n.,  135,  n. 

COMMISSION  TO  SET  OUT  BOUNDA- 
RIES, &c.    See  Courts  op  Equity. 

COMMON ;  may  be  granted  by  copy      ..   85 

common  pur  cause  de  vicinage  cannot  be 
claimed  overopen.adjoining  downs,  the  ex- 
clusive property  of  the  owner,  although  no 
boundary  fence..         ..  372, 373,  n. 

common,  pur  cause,  &&,  may  be  claimed 
under  2  fie  3  Will.  4,  c.  71      . .       373.  n. 

proof  necessary  to  establish  this  species  of 
common..         ..         ..         ..         ..  t6. 

tight  of,  may  be  subservient  to  right  of  lord 
to  make  grants  of  waste  with  consent  of 
homage  •.  373 

or  to  dig  pits       . .         . .        '.  •        23,  373 

but  lord  could  not  exercise  such  a  right  wan- 
tonly    ..         ..         ..         •.         ..  374 

and  courts  will  not  presume  original  right  in 
lord  wholly  to  destroy  commonage    . .  ib, 

courts  require  clear  evidence  to  support  lord's 
partial  rights  . .         . .         . .         . .  375 

these  rights  are  distinct  from  lord's  privilege 
of  approving  against  common  of  pasture 
under  Stat,  of  Merton 373 

privilege  extends  to  persons  seised  in  part  of 
waste 374 

lord  must  show  that  there  is  sufficiency  of 
common  left 373,  n. 

equity  will  direct  issue  to  try  question,  373, 

374,  n. 

lord  caoridt  inclose  even  by  custom,  except 
with  asfc^nt  of  homage  • .         . .  373 


CO  M  M  O  N— coMf  iiMeif . 

but  equity,  under  circumstances,  would  pro- 
bably interpose  to  prevent  buildings  from 
beinff  pulled  down      . .         • .      Page  374 

if  lord  leave  sufficient  common,  he  may  open 
mines,  dig  brick  earth,  and  plant  trees 

375 

lord  may  approve  against  common  of  pasture, 
ftten  if  there  is  common  of  turbary  on  same 
waste    ..         ..  375 

what  tenant  must  in  such  case  show,  ib.,  376 

after  being  inclosed  for  number  of  years, 
common  cannot  be  thrown  open       374,  n. 

contra  as  to  inclosure  in  a  forest  . .  ib. 

commoner  assenting  to  inclosure  is  con- 
cluded, but  not  expressing  dissent  does 
not  bar  his  right  of  action      •  •        375,  n. 

commoner  may  enter  forcibly  if  wholly  ex- 
cWded  ••         ..         ..         ••         ••  376 

and^oay  remove  whole  of  fences,  if  erected 
on  commonable  land     • .         . .         . .  <6* 

case  in  which  he  may  pull  down  house 
wrongfully  erected      . .         . .         376,  n. 

if  right  is  abridged  only,  by  trees  being 
planted,  or  the  like,  remedy  is  action  on 
the  case  . .         . .         . .         • .  376 

in  which  commoner  must  show  insufficiency 
of  common      ..         ..         ••         ..     i6. 

remedy  by  commoners  as  against  strangers 
and  each  other  •  •         •  •         ib.  377 

lord  cannot  distrain  for  surcharge,  where 
colour  of  right . .         . .         . .         •  •  377 

when  right  not  stinted,  levancy  and  couch- 
ancy  is  the  measure   ••         ••         378,  n. 

meaning  of  levancy  and  couchancy     •  •     ib. 

number  of  cattle  sometimes  proportioned  to 
quantity  of  land  . .         .  •  ..     ib. 

on  claim  of  levancy  and  couchancy,  not 
necessary  to  prove  that  cattle  were  partly 
maintained  with  produce  of  land      . .     ib, 

when  right  may  be  claimed  by  prescription, 
and  when  not..         ..         ..         ..  378 

common  for  cattle  levant  and  couchant  can- 
not be  used  with  cattle  of  stranger,  except 
when  hired  by  or  yielding  nurture  to  family 
of  commoner    ..  -.         ••         ..     ib. 

cannot  be  claimed  in  respect  of  inhabitancy 

ib. 

observations  on  right  sometimes  claimed  by 
copyholders  of  taking  gravel,  dec,  from 
wastes  ..         ..         ..         ..         ••  377 

right,  even  with  usage,  is  confined  to  necessary 

.  consumption    and   repairs   upon   ancient 

copyholds         ..         ..  ..  ..     ib, 

the  case  of  Peppin  &  Shakespeare  ib.  378 

observation  as  to  5  5c  6  Will.  4,  c.  76  . .  379 

as  to  the  30  years  period  under  2  &  3  Will. 
4,  c.  71 •      ..  ..     ib. 

See Enpranchisement;  Evidence ;  Plead- 
INO ;  Prescription;  Waste  Lands. 

COMMON  OF  PISCARY.    See  Free  Fish- 
ery. 

COMMON  FINE.    See  Cert-Money. 

COMMUTATION  AND  ENFRANCHISE- 
MENT*ACT  (4  fif  5  Vict.  c.  55);  refer- 
ences to  its  provisions,  4,  20,  24,  83,  84, 
90.  94,  95,  190,  191,  192,  195,  216, 
217,  248,  251,  270,  293, 300,  373,  388, 
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COMMUTATION  AND  ENFRANCHISE. 
MENT  ACT—continued. 

403,413, 419, 436, 442,  445,  452,  458. 
463,  466,  467,  472,  476. 

CONDITION ;  mode  of  entering  perfonnance 
on  court  rolls  ••         ••     Page  ISO 

is  saved  by  tender  131 

may  be  released  after  admittance         •  •     ib. 
See  Copyholds  ;  Trust  Estates. 

CONDITIONS  OF  SALE;  consequence  of 
property  described  as  freehold  proving  to  be 
copyhold  •  •         •  •         • .  140,  n. 

CONSTABLE;  election  of  a  chief  constable 
for  a  wapentake  held  to  be  void       503,  n. 
reference  to  2  &  3  Vict.  c.  93,  and  3  &  4 
Vict.  c.  88,  5  &  6  Vict.  c.  109,  for  esta- 
blishing constables     • .         •  •       ^^    ib. 
See  Leet.  m 

CONTINGENT  INTERESTS ;  may  be  de- 
vised  under  1  Vict.  c.  26,  s.  8.    See  De- 
vise. 
may  be  disposed  of  by  deed  under  8  &  9  Vict, 
c.  106,  s.  6 279,  n. 

CONTINGENT  REMAINDERS ;  are  by  8 
&  9  Vict.  c.  106,  s.  8  (which  repealed  7  & 
8  Vict  c.  76),  capable  of  taking  effect,  not- 
Withstanding  the  determination  of  any  pre- 
ceding estate  of  freehold        •  •         •  •     ib. 

were  supported  by  the  freehold  in  the  lord, 

279,  &c.  300 

the  reasoning  attacked  by  Mr.  Watkins  279 

effect  of  expiration  or  forfeiture  of  particular 
estate  before  happening  of  contingency,  280 

it  was  expedient  to  insert  a  trust  to  preserve 
contingent  remainders  in  copyhola  settle- 
ments    281,282 

but  semble,  that  lord  is  not  bound  to  accept 
a  surrender  which  would  defeat  his  right  of 
entry  for  a  forfeiture  •  •         •  •         • .  282 

surrender  on  condition  to  perform  will  of  sur- 
renderor, would  vest  estate  in  the  dormant 
surrenderee  suflScient  to  support,.  279,  n. 

CONTRACT.    See  Agreement. 

CONTRIBUTION ;  as  between  devisees  of  es- 
tates mortgaged  or  charged  by  will  with 

testator's  debts  41 

of  suit,  cannot  be  compelled  by  copyholders, 

86,  247,  248 

CONVERSION.  See  Suit  op  Court  (tit 
Court  Baron), 

COPARCENERS;  effect  of  partition  by  par- 
ceners  of  manor          ..         ..  7,  ISW 
one  admission  to  copyholds  suffices  for  all,  204 
may  claim  to  be  admitted  by  one  copy       ib, 
may  release  to  each  other         •  •         .  •     ib, 
whether  by  being  admitted  separately  they 
become  tenants  in  common  ..         ••     ib, 
survivors  can  only  take  by  descent,  and  sub- 
ject to  admission        .16. 

admission  necessary  on  surrender  by  one  co- 
parcener to  another  . .  .  •  •  •  1 6. 
fines  payable  by  •  •  .  •  ^.  . .  233 
the  services  due  from  ••  ••  245,247 
what  heriots  are  payable  by  •  •  260,  261 
reference  to  case  of  Garland  &  Jehyll, ,  t6.,  n. 


COPARCENERS— coNftMtfil. 

wheUier  they  could    have'  made    partidoo 
without  licence         ••  Pagt  70,  n.,  338*  n. 
SeeEjECTMENT;  Steward's  Fees ;  Kb,l.imm 
(tit.  Court  Baron). 

COPIES    OF   COURT   ROLL,  deposit    of. 
creates  equitable  lien     ••         ••         ••    IM 

See  Evidence. 

COPYHOLDER ;  has  an  esUte  at  will  oolj  in 
judgment  of  law         ••  .•         ••     K 

not  liable  to  action  for  refusing  to  take  a 
surrender         ..         ••         ••         ••    lOS 

if  ousted  by  lord,  may  maintain  treipais,  or 
ejectment        ..         ••         ••      214, 215 

may  bring  trespass  against  him  for  cutting 
down  trees,  when  by  custom  they  belong*  to 
tenant  • 215,  n. 

See  Copyholds  ;  Devise  ;  Incapacity. 

COPYHOLDS;  origin  and  antiquity  of        S3 
third  part  of  England  supposed  by  Lord  G»*v 

to  have  been  copyhold  •  •  t5.,  n. 

cannot  now  be  created  ••  ••  .,2,2 
except  of  wastes  by  immemorial  custom,  14.15 
are  parcel  of  demesnes  of  a  manor  •  •  11 
when  separated  from  manor  and  demisable 

quality  destroyed,  can  never  reunite  with 

it  .•         ••         ••         ••         ••     ••■ 

what  is  and  is  not  a  destruction  12,  IS 

how  to  be  conveyed  after  severance  •  •  11 
should  be  excepted  out  of  power  of  leasing  ia 

settlements  of  manors  •  •         • .       4 

when  purchased    by   lord,  tenant  for   life 

should  be  surrendered  to  trustee,  or  re- 
granted  immediately  •  •         •  •         • .     SI 
so  when  lord  is  seised  in  fee,  widi  executory 

devise  ovtr  ••  ..  ••  ••S2 
descendible  by  custom  only  •  •  ..36 
and  descent  ia  guided  by  rules  of  commoa 

law        25,26,27,36 

not  affected  by  collateral  qualities  at  common 

law,  having  no  relation  to  descent,  except 

by  custom        S8 

formerly  not  affected  by  an  extent,  except  as 

to  lease  with  licence 37 

and  except  perhaps  by  custom  •  •  226,  227 
therefore  a  judgment  was  not  formerly  a  lien 

upon  them •         ..39 

nor  are  they  seizable  on  outlawry  •  •  ih. 
formerly  not  assets  for  specialty  debts,  nor 

for  debts  of  crown  .  •  . .  li^  40, 389 
are  within  statute  of  limitation,  S  &  4  WilL 

4,  c.  27 66,  n. 

and  within  statute  of  fraudulent  conveyances 

136,  n. 
by  3  &  4  Will  4,  c  104,  made  assets  both 

for  simple  contract  and  specialty  debts,  89, 

40,  72,  n.,  393,  n.,  415,  n. 
by  1  &  2  Vict  c.  110,  are  extendible,  39, 

227,  n.,  389,  n.,  415,  n. 
by  3  &  4  Will.  4,  c.  42,  action  of  debt  for  fine 

on  admission  limited  to  six  years,  82,  n^ 

66,  n«,  71,  n. 
are  within  rules  in  equity  for  marshalling 

assets  ..  ..  40,  183,  n.,  189,  389 
case  of  ito^iiumi  &  Tois^c  overruled  ••  41 
under  mortgage  of  freeholds,  with  covenant 

to  surrender  copyholds,  both  estates  are 

primarily  mortgaged  . .  •  •  •  •  lb. 
may  be  sequestered        •  •         •  •         40»  389 
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geacnJ  ^ocapMicy  ot,  not  allowed      Pag§  41 
but  special  occopiDcy  U  •  •  t6.|  42 

after  cacheat,  forfeiture  or  eztinguishmeot 
may  be  re-granted  by  copy  ..12,  80,  401 
but  Dot  if  lord  create  a  common  law  interest, 

12, 18,  80 

wbetfaer  any  distinction  between  escheat  and 

purchase  in  this  respect,  IZy  14,  898,  899, 

400,  401,  402 
lease  by  the  king  is  an  exception  to  rule, 

12,  n.,  80 

grantee  will  hold  discharged  of  dower  of  wife 

of  grantor,  and  of  hia  statutes,  &c.,  80, 

899 
of  inheritance  and  for  livei  sometimes  exist 

in  same  manor  82 

remainder  in  fee  cannot  be  created  in  latter, 

ib. 
one  may  have  prima  tonsura  aa  copyhold,  and 
another  the  soil  as  freehold  .  •  129,  n. 
may  be  surrendered  on  condition  129, 130 
eqniuble  interest  in,  is  assignable  ••  144 
are  renewable  by  custom  for  lives  in  posses- 
sion and  in  reversion 242 

certainty  of  fine  is  essential  to  tenant  right  of 

renewal  ib. 

change  of  litres  cannot  be  compelled,  if  at- 
tended with  visible  inconvenience    248,  n. 
case,  where  money  laid  out  on  improvement 
of  copyholds  for  lives,  held  to  be  no  charge 

on  inheritance..         • ib, 

what  statutes  they  are  within    .  •        65,  &c. 
are  not  within  statute  of  uses    • .         . .     70 
nor  the  old  and  now  repealed  statutes  of 
wills  ..  ••  145,  n. 

what  statutes  they  are  not  within       70,  &c 
by  1  Vict.  c.  26,  are  devisable  without  sur- 
render to  will,  and  before  admittance  [s.  8], 
144,  152,  176,  177,  201,  420,  in  notes, 
and  right  extends  to  estates  pur  autre  vie, 

108,  n. 
rosy  still  be  surrendered  to  uses  to  be  de- 
clared by  will,  executed  according  to  1 
Vict.  c.  26       ..  ..  159,  n. 

by  that  statute  they  pass  under  general  de- 
vise [s.  26]      ..  ..  154,  n. 
See  CusTOMARYHOLDS ;  Devise;  Grant; 
Statutes;  Will. 

CORNWALL,  Duke  of;  as  to  powers  ffiven 
to  Council  of;  and  to  Duke  of,  by  7  &  8 
Vict.  c.  65       ..  ••  406.  n. 

Duchy  of;  reference  to  7  &  8  Vict,  c,  105, 
as  to  conventionary  tenements  within  as- 
sessionable  manors  belonging  to      406,  n. 

CORONER.  See  Deodand;  Felo  dm  sb  ; 
Treasure  Trove. 

CORPORATION ;  whether  corporation  can 
hold  copyholds    ••  ••  ..89 

use  of  the  word  "  successors  "  in  a  convey- 
ance to  corporation  sole  • .   ib,  n. 

sole  or  aggregate,  are  liable  to  indemnify 
lord  in  respect  of  loss  by  reason  of  acqui- 
sition of  lands  subject  to  seignioral  rights, 
as  fines,  forfeitures,  &c.    •  •  •  •     t5. 

where  held  entitled  to  require  admittance  of 
heir  of  their  vendor  ••  ••     t5. 

See  Heriots  ;  Boundaries. 


CORRUPTION  OF  BLOOD.    See  Forfbu 

TURB. 

COTTAGES;   copyholds  are  not  within  81 

Eliz.  c.  7  ••  ••  Pa^0  88 

reference  to  statute  •  •  88,  n. 

COVENANT,  to  surrender,  cannot  be  taken 
Dotiee  of  by  the  lord         . .  144, 199 

to  extend  a  demise  does  not  operate  as  a 
lease,  and  ia  no  forfeiture      ••         ••811 

is  placed  on  footing  with  bond,  as  regards 
aevisees  of  land,  by  1  WilL  4,  c.  47. 

cannot  ha  maintained  by  lessee  against  ex- 
ecutor of  tenant  for  life     ••  ••  400 

See  Agreement. 

COUNTY  COURT.    See  Lbet. 

COURT  BARON. 

S.  1.  Common  Law. 

style  of  court  ..  ..  485,  n. 

reference  to  9  dfc  10  Vict.  c.  95,  authorizing 
surrender  of  courts  in  which  debts  might 
be  recovered       . .  •  •  •  •     t5. 

provisions  of  Copyhold  Act,  1841,  not  ap« 
plicable  to  common  law  court  baron;  re- 
ference to  enactments  concerning  renti 
and  heriots         .•  ••  486,  n. 

is  not  a  court  of  record         •.  ••  485 

except  by  charter  •  •  •  •    485, 486,  n. 

is  incident  to  every  manor    •  •  4,  485 

is  not  lost  because^  no  court  has  been  holden 
within  memory  •  •  •  •  435,  n. 

nor  is  court  lost  aa  to  pleas,  by  non-user  for 
near  fifty  years    .  •  •  •  •  •  486 

is  incapable  of  severance,  except  in  case  of 
the  king  . «  •  •  • .  485 

profits  of  court  may  be  excepted  even  by  a 
common  person  •  •  • .  i5.,  n. 

for  what  purpose  it  was  ordained         •  •  485 

cannot  hold  pleas  of  any  matter  of  value  of 
4vf  •       •.  .•  ••  •.     to. 

nor  award  a  toipUu  •  •  •  •  • .  486 

except  by  charter  or  prescription,  as  in  the 
court  of  the  castle  of  Dover  •  •     ib, 

account  does  not  lie  in  court  baron     •  •     ib„ 

nor  trespass  vi  tt  armit  •  •  ••     ib, 

is  said  to  have  bad  exclusive  conusance  ori- 
ginally of  all  pleas  of  land,  by  writ  of  right 
patent  ••  ••  ..  •.     tfr. 

by  prescription  may  have  jurisdiction  to  grant 
probate  and  administration  •  •     ib» 

the  honour  of  Knaraborough  is  a  peculiar, 

ib,  &  n. 

may  be  held  ^t  any  place  within  manor,  486 

void  if  held  out  of  manor,  except  by  custom, 

ib. 

proper  notice  to  be  given      . .  16.,  487 

frequently  held  with  court  leet,  and  then  acts 
are  referred  to  court  to  which  they  apply, 

487 

proceedings  of  court  baron  and  customaiv 
court  may  be  entered  on  same  roll  .  •     1*6. 

was  anciently  kept  once  in  every  three  weeks, 

ib. 

is  now  more  generally  held  once  a  year      ib. 

suitors  not  compellable  to  attend  more  fre- 
quently, except  for  special  cause,  or  by 
custom  ••  ••  ••  .m    ib. 
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may  be  held  even  at  night      Page  5,  437,  n. 

freehold  tenants  alone  are  the  suitors  . .  487 

is  lost  if  not  two  suitors         . .  6,  437 

and  by  custom  in  manor  of  Dymoek  there 
must  be  three      . .  . .  437,  n. 

whether  there  must  not  be  more  than  two, 
so  that  each  tenant  may  be  tried  by  his 
peers  .«  ••  ••  ••     ib, 

iemble  that  suitors  could  not  be  created  by 
conveyance  of  part  of  demesnes  at  this  day, 

438 

whether  conveyance  by  one  of  two  free 
suitors  to  a  corporate  body  is  not  a  suspen- 
sion only  of  suit . .  •  •  ••     ib. 

whether,  on  conveyance  by  the  only  free  suitor 
of  part  of  his  land  to  another,  the  right  to 
hold  a  court  would  revive  . .  •  •     tfr. 

suitors  are  the  judges  in  court  baron,  even  in 
a  real  action        . .  .  •  4,  438 

therefore  action  of  debt  lies  for  the  lord  him- 
self      •  •  •  •  -  -         •  •  438,  n* 

the  steward  is  a  constituent  part  of  the  court, 
and  not  a  mere  ministerial  officer    . .  438 

reference  to  case  of  Holroyd  v.  Bnare  & 
HoljHfs  ••  ••  ••  ••     ib, 

whether  or  not  mandamut  will  lie  to  restore 
steward  to  his  office  .  •  ib,,  439 

sembU  that  Court  of  B.  R.  will  not  grant  in- 
formation in  nature  of  quo  warranto  in  the 
case  of  court  baron  . .  439,  n. 

grant  for  life  of  stewardship  of  manor  and 
the  courts,  is  good  . .  • .  440 

semble  that  infant  being  of  years  of  discretion 
may  preside  in  court  baron  • .     ib, 

and  that  the  stewardship  may  be  granted  in 
reversion  ..  ..  ..     t6. 

grant  of  stewardship  to  two  for  term  of 
years  is  good       . .  •  •  ib.  n, 

bishop  may  grant  stewardship  of  manor  for 
life,  if  usually  so  granted  before  I  Eliz.  c. 
19         ..  ••  ..  440,  n. 

S.  2.  Of  the  tervieee  due  from  freehold  tenants. 

Feudal  System. — Observations  on  the  feu- 
dal constitution  • .  . .  440,  &c. 

possessions  were  allodial  previous  to  its  in- 
troduction into  England   • .  440,  444 

definition  of  a  feud..  ••  ••     t6. 

proper  feuds  were  purely  military ;  the 
others  were  denominated  improper  feuds, 

441 

reference  to  distinctiou  between  allodial  and 
beneficiary  possessions      . .  ib.n, 

feudal  maxim  is,  that  all  lands  are  held  of 
the  king  ..  ..  ••  441 

Knioht-Service;  definition  of  the  tenure, 

ib.  n. 
escuage  sometimes  confounded  with  it  t6. 
proper  night-service  abolished  by  12  Car.  2, 

C.24 441 

pact  of  its  prerogative  abolished  by  16  Car. 

l,c.  20  ib,  n. 

the  several  fruits  of  that  tenure,  viz.,  relief, 

primer  seisin,  wardship,  livery,  aids  and 

escheat  ..         ..         ..  ..  441 

the  services  were  occasional,  but  restrained 

to  forty  days,  and  not  wholly  uncertain, 

ib. 
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Gsard-Serjbanty  i  definition  of  the  tepure^ 
which  was  an  honorable  species  of  knii^c- 
service..  .•         ..  Pofs  44I9  n. 

reserved  by  12  Car.  2 s*. 

Petit- Serjeanty  ;    not  mentioned  in  the 

act,  but  still  exisu     . .         .  •         •  .      s^ 

deemed  a  dignified  branch  of  socage  tenure. 

Frank- Almoion  ;  shown  to  be  a  spiritoal 

tenure 442 

reserved  by  12  Car.  2 iftu 

Socage  Tenure,  defined        •  •         • .     ih» 

its  resemblance  in  some  respects  to  knight- 
service  ..         ••         ••         ..     i6u 

burgage  and  gavelkind  included  in  socage 
tenure  .•         ••         ••         ..  16.  n. 

their  peculiar  descent    . .         • .         .  •     tt. 

testamentary  power  over  socage  lands  created 
by  particular  statutes  . .      442,  443 

Homage;    an  acknowledgment  of  tenure* 

443 
abolished  by  12  Car.  2  •  •         . .  tfc.  n. 

Fealty  ;  observations  on  service  of  fealty, 

443 

incidental  to  and  inseparable  firom  every 
tenure  ..         ..         ..         ..         ..     tJL 

except  frank-almoign,  and  such  as  hold  at 
will  or  by  sufferance  • .         •  •         •  •     lA. 

seisin  of  fealty  is  a  seisin  of  all  other  services, 

ib, 

the  lord's  remedy  for  fealty      •  •         .  •  444 

fealty  and  casual  services  are  not  within  the 
statute  of  limitation,  32  Hen.  8        443,  n. 

reference  to  limitation  act,  3  &  4  Will.  4,  c. 
27,  and  meaning  of  word  "  rent  '*;  and  to 
copyhold  act,  1841,  and  meaning  of  word 
"rents"  ••         ..         ..         ..     tA. 

Suit  of  Court;  is  due  to  the  court  baron 
from  all  freehold  tenants  of  the  manor. 

443 

may  be  done  by  attorney  •  •      246,  444 

but  such  attorney  cannot  be  appointed  by 
parol 246,n.,  444 

bow  suit  is  to  be  performed  by  joint-tenants 
and  coparceners         • .         • .         .  •  444 

husband  is  to  perform  suit  for  wife      . .     t&. 

remedy  for  suit  of  court  is  by  distress  in- 
finite             ..         ••     ib, 

which  is  a  pledge  only,  and  cannot  be  sold, 

ib. 

and  cannot  be  deemed  excessive  . .     ib. 

remedy  does  not  extend  to  suit  in  hundred 
court    ..         ••         ..         ••         ..     t6. 

nor  to  suit  under  tenure  created  since  sta- 
tute  of  Quia  emptoret,  except  by  reservation 

ib. 

Rents;    Heriots.     (See    these    services 

under  their  proper  titles.) 
reference  to  copyhold  act,  1841 ;   to  3  &  4 

Will.  4,  c  27,  as  to  word  *•  rent,"   &Cn 

44^,  n. 

Relief,  is  fruit  of  service, and  not  properly 

a  service  . .         . .         •  •  • .  445 

sometimes  due  by  reservation,  or  by  ctistom. 

ib. 
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i«  of  feudal  origin  •  •     Pag€  446 

is  not  within  limitation  of  fifty  yean  by  32 
Hen.  8,  c.  2,  for  avowry,  &c.  ••  446 

Imt  avowant  must  allege  seisin  of  services, 

ib,n. 

autute  of  limitation,  3  &  4  Will.  4,  c.  27, 
teems  not  to  extend  to  reliefs  . .     i6. 

whether  lord  shall  have  action  of  debt  for 
relief 446 

lord  may  disttain  for  proper  relief      445,  n., 

446 

bat  not  for  relief  by  reservation  or  custom, 
unless  he  can  prescribe  for  the  remedy, 

446 

hb  executors  or  administrstors  shall  have 
action  of  debt,  but  cannot  distrain  446,  n., 

446 

distress  -for  relief  is  not  saleable  under  4 
Geo.  2         446,  n. 

relief  is  incident  of  common  right  to  socage 
tenure,  the  title  therefore  need  not  be  set 
forth  in  replevin         •  •         . .         « .  446 

acceptance  of  rent  from  new  tenant  does  not 
bar  the  relief  due  from  previous  one . .  ib, 

relief  cannot  be  apportioned,  therefore  none 
payable  on  death  of  one  of  several  co- 
parceners ••         ..         ••         ..  i6. 

relief  custom  is  frequently  payable  on  alien- 
ation as  well  as  on  death   .  •         •»  ib,,  n, 

S.  3.  JfMrcementi, 

an  amercement  imports  a  moderate  assessment 
by  equals  of  the  offender       .  •         . .  447 

to  be  assessed  by  the  homage  only       . .     ib, 

this  to  be  inferred  from  Magna  Charta,  c.  14, 
and  Westm.  1,  c.  6     ••         ••         ..     i6. 

what  is  implied  by  word  "  freeman*'  in  the 
first  statute  . .         •  •         .  •         . .  ib,,  n. 

by  prescription  steward  may  assess  amerce- 
ment    ..         ..         ••         ••         ••  447 

but  it  must  be  affeered  . .         . •         ..     ib. 

and  if  debt  be  brought,  afifeerment  must  be 
shown  ••         ••         ••         ••  ••     ib, 

practice  of  afieering  amercements  arose  out 
of  above  statute  of  Magna  Charta  •  •     ib. 

it  appears  sufficient  for  homage  to  amerce  in 
a  particular  sum  without  affeerment. .     ib, 

but  reasonableness  of  sum  is  usually  sub- 
mitted to  affeerors      .   ••         ..     i6.,  448 

more  usual  to  amerce  in  general  terms*  and 
then  for  affeerors  to  ascertain  the  sum  448 

afieerment  of  an  amercement  must  be  at  same 
court    ..  ..         ••         ..         .,     ib. 

moderata  miterieardia  lies  where  amercement 
is  immoderate,  and  there  is  no  afieerment, 

ib. 

the  process  upon  it  is  o/tof  and  plurie*  and 
attachment ib, 

two  persons  cannot  join  in  writ,  as  they  ought 
to  be  amerced  severally         . .         .  •     ib. 

for  amercement  without  cause,  trespass  lies,  ib, 

neither  lord  nor  'steward  of  court  baron  can 
fine  or  imprison  . .         . .         . .     t6. 

nor  amerce  for  private  trespass  to  lord . .    ib, 

except  perhaps  by  custom  . .         .  •  i6.,  449 

distress  does  not  lie  for  amercement  in  court 
baron    ..         ..  449 

except  by  prescription ih. 
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and  except  as  to  the  king         • .      Page  449 

the  remedy  is  action  of  debt     • .         . .     •6. 

bailiS'  can  only  distrain  by  special  warrant, 

ib. 

and  precept  most  be  pleaded    •  •         •  •     t6. 

when  bailiff*  not  punishable  in  trespass    ib. 

he  should  be  sworn     .  •         . .         .  •  ib,,  n. 

what  must  be  pleaded  by  defendant  in  tres- 
pass on  distress  for  amercement       •  •  449 

amercement  is  lost  by  death  of  tenant . .     ib, 

the  cattle  of  a  stranger  or  lessee  cannot  be 
distrained  for  amercement  • .  ib,,  n. 

8.  4b  By-Laws. 

in  court  baron  are  good  by  custom  or  pre- 
scription ••         ..         ••         ..  450 

custom  must  be  reasonable ;  therefore  a  by-    ' 
law  in  court  baron  will  not  bind  a  stranger, 

ib. 

whether  it  is  otherwbe  if  by-law  is  for  the 
public  good     ••         ..         ..         ••1*6. 

prescription  to  make  by-laws  to  alter  inherit- 
ance is  bad,  but  to  qualify  it  only  is  good 
(examples)      ••         ..         •.         ,.     ib. 

are  to  be  made  by  homage,  and  cannot  be 
made  by  steward,  though  with  their  con- 
sent   450,451 

presentment  of  breach  of  by-law  not  neces- 
sary     ..         451 

necessity  of  it  need  not  be  averred  in  re- 
plevin ..         ..         ••         ••         ..     ib, 

notice  of  it  unnecessary  . .         • .         ••     ib. 

reference  to  case  of  Ellwood  v.  Btdloek,  re- 
specting validity  of  by-law  •  .  451,  n. 

cattle  distrained  for  breach  of  by-law,  pre- 
sumed to  belong  to  offender  •  •         .  •     ib. 

penalty  for  breach  of  a  by-law  is  in  nature 
of  a  fine,  and  not  affieerable     ib.,  448,  451 

unless  perhaps  when  fine  is  discretionary, 

448 

penalty  for  by-law  is  recoverable,  in  absence 
.of  custom  or  prescription,  by  action  of 
debt  only  •  •         •  •         •  •         • .  451 

S.  5.  Fruit*  tf  Tenure  and  Seignioral  Fran- 

efuae*. 

See  these  under  their  distinct  titles ;  viz. 
Escheat  ;  Felo  de  sb  ;  Deodand  ; 
EsTRATs ;  Waif;  Wreck;  Treasure 
Trove  ;  Fairs  ;  Market  ;  Tolls  ; 
Free  Chase  or  Park;  Free  Warren; 
Free  Fishery,  &c. 

COURT  BARON  {Customary);  is  for  copy- 
holders only,  and  incident  to  every  manor 
where  there  are  copyholds       • .         . .     4 
lord  or  steward  is  juoge  in  it  ..  ib.,  98 

and  lord  presides  there  as  chancellor  . .     79 
not '  necessary  that  there    should    be    free 
tenants  within  manor  . .         . .         . .     4 

may  be  held  at  any  place  within  the  manor, 

ib. 
and  out  of  the  manor,  by  custom  .  •       5 

and  even  after  sunset      . .         •  •         ••     ib. 

fifteen  days  is   proper  notice,  but  shorter 

time  will  do     •  •         .  •         . .  ,,     ib, 

usual  periods  of  holding  customary  courts, 

ib.,  245 
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sembU,  that  court  would  have  been  lost  before 
4  &  5  Vict,  c  35,  if  not  two  suitors  Pagt5 

special  customary  courts  sometimes  holden, 

ib, 

whether  grantee  of  freehold  of  all  or  part  of 
copyholds  may  hold  court;  the  authori- 
ties are  opposed  to  the  right      •  •    8,  &c. 

tembU,  that  mortgagor  in  possession  may  hold 
courts  73,  n. 

by  4  &  5  Vict,  c  85,  may  be  held  without 
homagers,  but  other  accustomed  formali- 
ties not  dispensed  with     ••    88,  n.,  90,  n. 

See  Lord  of  the  Manor;  Waste  Lands. 

COURT  LEET.    See  Lebt. 

COURT  ROLLS;  entry  thereon  must  be 
made  of  ail  surrenders,  grants,  admissions, 
wills,  &c.,  accepted  or  made  by  or  deli- 
vered  to  the  lord  or  steward,  or  his  de- 
puty, under  4  &  5  Vict  c  35 ;  such  en- 
tries to  be  considered  as  made  pursuant  to 
presentment  by  homagers  ..  84,  n.,  150,  n. 

the  custody  of,  belongs  to  lord,  and  steward 
has  been  ordered  to  deliver  them  to  re- 
ceiver in  a  cause 97,  n. 

court  of  equity  will  decree  an  amendment  in 
a  case  of  fraud  137 

entry  reformed  by  steward's  minute  book, 
but  lord  required  to  be  made  a  party  to 
suit 138 

not  shown  whether  a  previous  application  had 
been  made  to  lord  as  chancellor  of  his  own 
court  138,  n. 

strictly  speaking,  are  not  records        . .  848 

and  an  averment  of  error  in  them  is  ad- 
mitted   350 

are  evidence,  as  being  of  a  public  nature  349 

courts  of  law  and  equity  enforce  inspection 
of  them  by  persona  interested       349,  887 

demand  of  inspection  cannot  be  made  by 
agent  only  • .         . .     349,  n.,  385,  n« 

by  rules  for  uniformity  of  practice,  rule  for 
their  inspection  is  absolute  in  first  instance 
in  all  courts  of  law     . .         . .         •  •  850 

when  and  how  they  may  be  amended  . .  137, 

&c. 

See  Evidence;  Mandamus;  Courts  op 
Equity;  Deposit. 

COURTS    OF    EQUITY;    in  bill  for  sur- 
render of  copyhold  estate  held  for  lives, 
lord  must  be  made  a  party        ••     122,  n. 
prior  incumbrancers  on  freehold  and  copy- 
hold property  of  trader  who  died  intestate, 
ought  not  to  be  made  parties  to  bill  for 
payment  of  his  debts  out  of  his  freehold 
and  copyhold  estates  •  •          • .         . .  389 
will  correct  proceedings  in  the  lord's  court, 
if  against  conscience           •  •         •  •     392 
if  manor  belong  to  king,  how  to  sue  . .       ib, 
will  not  interpose  against  purchaser,  after 
lapse  of  long  perioo  of  time           •  •       ib, 
will  compel  lord  to  hold  court           . .     386 
will  compel  acceptance  of  surrender,  ib,,  387 
will  enforce  application  for  admittance      ib, 
but  not  unless  party  can  show  colourable 
title,  and  reasonable  prospect  of  succeed- 
ing at  law      387 
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power  first  assumed  in  courts  of  equitable 
jurisdiction PageZ9I 

would  have  assisted  heir  in  discovering  whe- 
ther any  copyholds  unsurrendered  to  will, 

ib, 

but  seeking  relief  to  which  party  not  en- 
titled, would  support  gencnl  demaiiq, 

ilL 

will  order  court  rolls  to  be  produeed  for  ia- 
spection  of  person  claiming  an  interest 
under  them ib, 

and  to  be  produced  for  inspection  in  queadon 
between  lords  of  different  manors  on  bill 
for  discovery ik, 

equity  has  refused  its  aid  to  steward  ap- 
pointed by  testamentary  guardian  to  com- 
{>el  stewutl  appointed  by  trustees  to  de- 
iver  up  court  rolls        •  •         •  •         t^.  n. 

will  entertain  bill  for  commission  to  set  oot 
estovers  according  to  custom.  .424^  425,  n. 

and  to  set  out  boundaries,  and  distinguiah 
copyholds  from  freeholds  435,  n^  387 

but  only  under  special  circumstances,  a  con- 
fusion of  lands  not  being  per  se  sufficient 
ground  for  interposition,  unless  occasioned 
by  defendant,  or  those  under  whom  he 
claims  387, 388 

interest  of  all  parties  concerned  must  be 
before  court 388 

courts  lean  to  make  parties  bear  expense 
equally,  though  their  interests  may  be 
unequal       .  •         .  •         .  •         .  •     tk  n. 

disputed  right  must  be  first  tried  at  law,  ex- 
cept case  require  some  discovery  of  fiicts, 

388 

to  sustain  bill  for  commission  to  set  out 
boundaries,  plaintiff  must  show  clear  titla 
to  some  land  in  possession  of  defendant, 
but  title  need  not  appear  by  defendant's 
admission        ••         ••         ••         ••     J5. 

court  will  relieve  by  commission,  or  issue, 
as  will  best  advance  justice  of  case         ib. 

will  not  direct  issue  on  same  question,  after 
several  trials  at  law  . .         •  •     ib.  n. 

will  entertain  bill  to  establish  general  right 
to  tolls  388 

upon  legal  objections  being  raised,  court  will 
retain  bill,  with  liberty  to  plaintiff  to  bring 
action  at  law  • .         . .         »•     ib, 

by  consent  of  parties  will  refer  question  as 
to  existence  of  custom  to  master    •  •     389 

under  particular  circumstances,  will  grant 
injunction  against  act  of  forfeiture,  tlmgfa 
formerly  supposed  that  the  lord  was  left 
to  his  legal  remedy  in  all  cases        •  •     t^ 

will  prevent,  by  injunction,  tenant  of  copy- 
hold lands  digging  stone  .  •     389,  n. 

bill  for  discovery  of  waste  is  demurrable  to.  ib. 

lessees  of  copyholders  may  be  restrained  in 
equity  frt>m  committing  waste,  being  pu- 
nishable in  waste      ••         ••         ..     389 

will  not  relieve  against  a  forfeiture  by  leasing 
without  licence  ••         ••     310,389 

or  by  wilful  waste •     389 

except  under  peculiar  circumstances         ib, 

see  22  &  23  VicL  c  35,  s.  4,  authorising 
court  of  equity  to  relieve  against  breach  (^ 
covenant  or  condition  to  insure  against 
loss  or  damage  by  fire. 


INDEX* 


523 


COURTS  OF  EQUITY— cMtilffMil. 

but  will  relieve  in  caaes  of  pennissive  waste, 
or  waste  by  stranger,  or  where  case  admits 
of  compensation    •  •         Page  336,  389,  n. 

bas  relieved  where  timber  was  cut  on  one 
copyhold  for  repairs  of  another     335,  389 

and  directed  issue  to  try  f«o  animo  timber 
was  cat  ••        , 389 

would  relieve  if  act  done  under  a  colour  of 
right  ••         ••         ..         ••     390 

bas  compelled  lord  to  permit  copyholder  to 
sue  at  law  without  forfeiture    .  •         i6.  n. 

wbcn  there  is  a  doubtful  right  between  lord 
and  tenant,  equity  will  restrain  assertion 
of  it  until  question  has  been  tried  at  law, 

390 

see  ss.  3  and  5  of  21  k  22  Vict.  c.  27  (the 
Chancery  Amendment  Act,  1858),  autho- 
rizing court  to  try  questions  of  fact, 

where  by  custom  copyholders  are  dispunish- 
able of  waste,  will  restrain  heir,  taking  by 
way  of  resulting  trust  until  a  contingent 
event,  from  committing  waste        ..     390 

and  interpose  in  favour  of  remainder- man, 
and  generally  between  parties  as  in  free- 
hold ca^es  ..         ..        299, 307,  n. 

will  relieve  in  all  cases  where  party  cannot 
have  redress  at  law 390 

will  entertain  bill  calculated  to  avoid  multi- 
plicity of  suitt    . .         . .        388,  n.,  890 

and  therefore  sustain  bill  to  establish  right  of 
tenants  to  profits  of  fair      »•         .  •     390 

but  one  tenant  cannot  institute  suit  on  a  ge- 
neral right . .     15. 

bill  of  peace  may  be  brought  by  or  agfainst 
lord,  even  though  parties  have  a  life  in- 
terest only ib,  and  n. 

equity  has  entertained  such  a  bill  where  te- 
nants opposed  lord's  approvement  under 
statute  of  Merton,  and  actions  of  trespass 
had  been  brought  against  them     390,  391 

decree  against  lord  will  not  bind  copyholders 
not  parties  to  suit  •  •         •  •     390,  n. 

will  interpose  under  all  circumstances  of 
fraud  (examples)     ..         ..         391,392 

by  3  &  4  Will  4,  c.  27>  suit  in  equity  limited 
to  period  of  right  of  entry,  or  distress  or 
action,  when  remedy  is  at  law        .  •     392 

in  case  of  concealed  fraud,  the  twenty  years 
allowed  begin  to  run  from  time  it  might, 
with  reasonable  diligence,  have  been  dis- 
covered ..         ..         ••         ..15. 

act  protects  a  purchaser  having  no  knowledge 
of  fraud  ••         ..         ..         ,.     ib, 

although  surrender  be  absolute,  equity  will 
decree  redemption  on  evidence  of  its  being 
designed  as  a  security  only  .  •         .  •     ib, 

gave  effect  to  certain  moral  obligations  by 
supplying  surrender,  or  relieving  against 
ill  presentment,  or  want  of  presentment  of 
surrender        ••         ••         ••         ••     i5. 

may  order  trustee  to  surrender,  though  cestuy 
que  trust  object  .  •         •  •         • .     t5. 

on  account  of  generality  and  vagueness  of 
descriptions  in  court  rolls,  equity  does  not 
favour  objections  to  title  to  copyholds  for 
want  of  identification  with  description  in 
contract  for  sale       393 

equity  directs  immediate  distribution  of  pur- 
chase-money, without  regard  to  contin- 
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gent  expenses :  purchaser  of  copyholds  not 
entitled  to  have  sum  retained  in  court  to 
meet  a  contingent  fine  • .      Pagt  393 

security  may  be  good  in  equity  though  ex- 
tinguished at  law,  as  in  the  case  of  bond 
by  husband  to  wife  before  marriage  for  se- 
curing sum  to  her  if  sbe  survived  him    16. 

will  entertain  bill  by  mort^pgee  not  in  pos- 
session, and  before  admittance,  for  a  de- 
cree of  foreclosure 394 

after  decree,  mortgagee  may  bring  eject- 
ment   »•         ••         ••         ••         ••     ib, 

whether  mortgagee,  after  taking  possession, 
could  sue  on  covenant  or  bond        .  •     ib, 

when  no  covenant,  and  equity  of  redemption 
not  foreclosed  nor  released,  whether  heir 
or  executor  of  mortgagee  is  entitled,  in 
equity,  to  mortgaged  estate         •  •     15.  n. 

in  suit  for  foreclosure,  lord  entitled  to  taxed 
costs  if  required  to  do  an  act,  viz,  to  grant 
admittance,  although  there  be  no  reply  to 
his  answer       .  •         •  •         .  •         •  •     15. 

rules  of  equity  as  between  two  or  more  mort- 
gagees . .         •  *         . . -        • .     394 

thece  must  be  firaud,  concealment  or  gross 
negligence  to  postpone  prior  mortgagee  of 
legal  estate,  although  not  in  possession  of 
title  deeds       • . ib. 

title  deeds  will  not  be  taken  from  second 
mortgagee  who  had  not  notice  of  first  se- 
curity, except  on  payment  of  debt  due  to 
him  t5.,  395 

no  distinction  in  this  respect  between  de- 
posit of  title  deeds  of  freehold  property,  and 
copies  of  court  roll  and  other  evidence  of 
title  to  copyholds 395 

jurisdiction  of,  extends  to  widow's  claim  to 
freebench      ••         ..         ••         ..       ib, 

arrears  from  death  of  husband  decreed,  though 
twelve  years  had  elapsed  before  bill  filed, 

ib,  n. 

by  8  &  4  Will.  4,  c.  27,  s.  41,  arrears  not  re- 
coverable beyond  six  years  . .         •  •     ih, 

courts  adopted  principle  of  statutes  of  limita- 
tion             ..         ..     395 

adverse  possession  of  equity  of  redemption 
for  twenty  years,  produced  same  effect  as 
abatement,  intrusion,  &c.,  with  respect  to 
legal  estates    ..         ••         ..         ..     i5. 

limitation  by  sect.  28  of  above  statute,  of 
suit  to  redeem  ••         ••     J6.,  396,  n. 

limitation  by  7  Will.  4  &  1  Vict.  c.  28,  to 
persons  entitled  under  mortgage  of  land, 
of  period  for  recovering  same    •  •     396,  n. 

prior  to  4  &  5  Vict  c.  35,  had  no  power  to 
decree  partition  of  copyholds  between  joint 
tenants  or  tenants  in  common  •  •     15.,  396 

but  power  was  given  by  85th  sect,  of  that 
act  396,  n. 

have  not  jurisdiction  to  stay  proceedings  on 
mandamus  ••         ..         •.     380,  n« 

nor,  in  strictness,  any  restraining  power  over 
criminal  prosecutions;  contra  in  actions 
of  trespass  vi  et  armis,  or  on  indictment  at 
sessions,  under  special  circumstances    ib, 

equity  has  entertained  bill  for  discovery  of 
best  beast,  as  a  heriot  . .         . .     266 

but  where  no  trust,  would  not  assist  lord 
who  sought  by  bill  to  establish  custom  to 
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have  heriot  from  fi'eehold  tenants  on  alien- 
ation or  death  . .         •  •     Page  266 

will  not  relieve  against  wilful  waste,  or  for- 
feiture hy  leasing  without  licence    S16|  n. 

contra,  under  special  circumstances,  for  a 
forfeiture  by  cutting  timber  •  •         .  •     t6. 

See  Agreement;  Assets;  Boundary; 
Court  Rolls;  Deposit;  Equity  of 
Redemption  ;  Sequestration  ;  Sur. 
render;  Surrender  to  Will;  Trust. 

CREDITORS;  surrenders  supplied  in  their 
favour       ••         ..         ..     156,175,176 

CROWN  DEBTORS ;  reference  to  2  Vict.  c. 
11,  for  the  better  protection  of  purchasers 
against  judgments,   crown    debtors,  &c. 

88,  n. 

CROWN  GRANT.   See  Navigable  Rivers. 

CROWN  LANDS.  See  Woods  and  Forests. 

CUI  IN  VITA,  and  Cui  ante  dioorHum,  writs 
of         81 

CURTESY;  is  by  custom  only        ..    *88,  63 

quantity  and  duration  of  estate  governed  by 

custom  of  each  manor  . .         • .     63 

formerly  termed  husband's  dower  .  •     ib,  n. 

when  custom  attaches  on  taking  copyholder 

to  wife,  essential  that  wife  should  be  seised 

at  time  of  marriage    . .         . .         .  •     64 

and  when  on  wife's  dying  seised,  the  dying 
seised  is  essential ;  but  custom  would  not 
operate  unfavourably  to  husband,  as   no 
disposition  could  be  made  by  wife  without 
his  concurrence  •  •         . .         m*     ib, 

whether  having  issue  is  essential,  when  not 
expressly  required  by  custom  •  •     ib, 

is  of  a  trust         . .         . .         . .         »•     ib, 

essential  that  husband  have  seisin  in  law  or 
equity  during  coverture;  and  he  has  no 
title  if  wife  has  $eparaU  interest       • .     ib, 
when  of  a  portion  only  of  land,  assignment 
and  entry  seem  necessary     •  •         • .     65 
not  affected  by  the  non-admittance  of  wife, 
taking  by  descent       . .         . .         ,•     ib, 

not  prevented  by  death  of  heir  before  admit- 
tance .  •         . .         .  •         . •         • •     198 
admitunce  to  estate  by  ••         ••     205 

fine  on  admittance       . .         . .         .  •     234 

heriot  due  on  death  of  tenant  by  curtesy,  263 

but  probably  not  unless  husband  had  been 

admitted,  when  by  custom  such  admittance 

could  be  compelled    •  •         •  •         ,•     ib. 

See  Admittance. 

CUSTOM;  to  be  supported,  must  be  imme- 
morial, reasonable  and  certain         ••     19 

examples  both  ways  •  •         •  •     tft.  &c. 

by  custom  lord  may  grant  waste  land  by 
copy        14,  16 

custom  presumed  by  length  of  possession,  15 

when  no  custom  exists,  such  grant  does  not 
create  either  copyhold  or  freehold  inte- 
rest      ..  ..  ..  ••     20 

custom  to  make  grants  without  consent  of 
homage  would  tend  to  annihilate  rights  of 
common  altogether,  and  be  unreason- 
able     •  •  ••  ••  ..16. 
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custom  against  the  king's  prerogatiTe  iMt 

allowable  . .  P»g€  19 

as  to  admittance  of*  and  payment  of  ^ne  by 

remainder-man,  Bvelt/n  v.  Wonfoldm  •  21,  n. 
cannot  control  right  to  dispose  of  equitable 

ownership  by  will  •  •  . .     it. 

inconsistent  with  doctrine  of  resultiiig  trusts, 

held  unreasonable  •  •  . .     ft. 

custom  that  wife  shall  not  have  dower  tinlea 

claimed  within  a  year  and  a  day  is  i^ood, 

5C57 
custom  extending  principle  of  general  occa- 

pancy  to  copyholds  is  good         .•    21,42 
cases  as  to  customs  to  dig  clay,  sink  pits. 

work  mines,  &c     ••  ..     21,  22,  o. 

customs  as  to  timber  • .  .  •         29^,  n. 

semble  that  claim  under  reasonable  cussom, 

is  within  2  &  8  WilL  4,  c.  71,  "  fior  afaort- 

ening  the  time  of  prescription  in  certain 

cases"  . .  .  •  . .  22,  n.,  877,  n. 

that  act  is  far  from  sanctioning  anreaaonaUe 

custom  . .  • .  22,  n. 

single  act  unresisted  may  be  evidence  of,  bat 

will  not  make  a  custom .  •  23,  47,  S57,  &58 
one  custom  may  be  subservient  to  another.. 

23.978 
may  be  reasonable,  though  to  prqudice  of 

individual  ..  ••  ••28 

existence  of  custom  is  to  be  tried  by  jury  of 

county  .  •  . .  .  -  . .     s6. 

existence  of,  may  be  established  by  evidence 

of  practice  alone  .  •  24,  108 

the  law  takes  notice  of  general  customs,  as 

gavelkind,  &&,  but  others  must  be  specially 

pleaded  . .  . .      24,  29,  870 

reference  to  Copyhold  Acts,  1841,  1842,  as 

to  customs  • .  •  •  24,  n. 

proof  rests  with  him  who  alleges  it  •  •  24 
one  may  be  pleaded  against  another  • .  ib. 
same  exactness  not  required  in  equity  as  at 

law  in  setting  forth  a  custom  •  •     ib. 

construed  favourably  when  in  maintenance 

of  copyhold  interest ib. 

and  strictly  when  in  deprivation  of  it  •  •  ih. 
reference  to  Doe  v.  Cltftf  as  to  descent  of 

customary  freeholds  •  •  t6.  n. 

when  silent  as  to  descent  or  collateral  mat- 
ters, is  regulated  by  common  law*  .25,  26, 

27.36 
when  reputation  is  admissible  evidence,  25, 26 
a  liberal  t^onstruction  of,  induced  by  title  of 

freebench  ..  ..  ••     26 

attaches  to  a  lineal  descent  .  •  f&.  36 

case  of  Muggleton  v.  Bamett,*  26,  n. 

particular  custom  as  to  descent  attaches  to 

estate  ptur  autre  vie  . .  . .     27 

and  to  rent  granted  de  twvo,  or  reserved  out 

of  copyholds        ..  ••  ..     ib. 

and  to  resulting  use  or  reversion  in  fee..  !&. 
but  where  descent  is  according  to  custom  of 

gavelkind    or    borough- English,     words 

*'  right  -heirs"  were  only  deseriptio  ptrwomm 

where  no  limitation  to  ancestor,  and  descent 

was  to  heir  at  common  law  •  •     ih. 

but  now  see  8  &  4  WilL  4,  c.  106,  s.  4  ..ib. 

&  28,  n. 

custom  of  descent  extends  to  trust  estates, 

with  an  exception  •  •  •  •     28 

but  not  to  executory  or  implied  trusts*  •    tk 
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nor  to  lands  purchased  by  lord     •  •    Page  28 

nor  to  allotment  of  waste  land  in  respect  of 
ancient  copyhold  •  •  .,     ib. 

held  in  Fame  &  Borr  (cited  in  Clements  &  Scu^ 
AoMre)  not  to  extend  to  heir  of  one  who 
died  before  admittance,  but  this  would 
seem  to  have  been  by  strictness  of  custom, 

28,29 

when  destroyed       .  •  . .  29,  398 

temble,  that  unity  of  possession  in  lord  will 
destroy  custom  of  copyhold  lands  in  nature 
^gavelkind  or  borough- English     ..  898 

not  destroyed  by  severance  of  freehold . .       7 

to  seize  as  forfeited  for  want  of  claim,  within 
fixed  period,  not  binding  on  persons  be- 
yond sea,  or  under  disability .  .20, 195,  819 

lemble,  that  custom  requiring  expression  of 
husband's  consent  on  face  of  surrender,  is 
not  void  in  law   ..  ••  ..  109 

whether  custom  negativing  right  to  sur* 
render  to  use  of  a  will  could  have  been 
supported  ..  19,  n. 

or  would  have  been  bad  as  suggested  by  Lord 
Thorlow  in  Pike  &  White,  [reference  to 
judgment  in  Doe  &  LleweUiny  in  which 
Court  of  Exchequer  inferred  that  copy- 
holds passed  by  will,  a  contrary  custom 
not  being  found,]  ••     145,  146,  n. 

confirmation  of  decision  in  Rex  v.  Rigge,  that 
custom  for  steward  to  prepare  all  sur- 
renders is  good  . .  . .  385  &  n. 

reference  to  customs  of  Forest  of  Knares- 
borough  ••  ••  ..  436 

See  Descent;  Evidence;  Estate  Tail; 
Fair  ;  Guardian  ;  Leet  ;  Lunatic  ; 
Portreeve  ;  Surrender. 

CUSTOMARY  COURTS.  See  Court  Baron, 
(Gsftontary). 

CUSTOMARY  FREEHOLDS  (or  Customary- 
hoUi,  or  Privileged  Copyholds) ; 

origin  and  nature  of  tenure  ..  •.  413 

fall  within  same  consideration  as  copyholds, 

418 

chief  distinction  from  copyholds  is  in  not 
being  held  at  the  will  of  the  lord     •«  413 

freehold  interest  is  vested  in  lord,  as  well 
when  they  pass  by  deed  and  admittance, 
as  by  surrender  and  admittance.  .416, 417, 

418,419 

but  in  Bingham  &  Woodgate,  where  custom 
required  bargain  and  sale  as  well  as  sur- 
render, the  M.  R.  held  otherwise    • .  421 

that  case  was  shaken  at  the  hearing  of  it  on 
appeal  ••  ..  ..  ib.n, 

criterion  of  a  customary  estate  •.     ib, 

inrolment  of  customary  conveyance  under 
special  custom,  not  an  admittance  within 
stamp  act  • .  . .  419,  n. 

held,  in  Doe  ft  Dmners,  that  will  to  direct 
uses  of  surrender  of  customary  estate,  was 
not  within  statute  of  frauds  . .  419 

And  that  such  will  was  not  a  creation  or  decla- 
ration, or  assignment  of  a  trust  within  7th 
section  of  the  act  ..  ..  420 

except  for  waste,  or  other  freehold  land  al- 
lotted in  respect  of  their  customary  estate, 
when  tenure  was  not  altered  by  act  of  par- 
liament ••  ..  ..410 
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wife  not  dowable  of  trust  estate  Page  413,  n. 

distinction  from  ordinary  copyhold  must  be 
obstnrved  in  mode  of  pleading  ••  413 

custom  that  erantee  by  deed  should  be  ad- 
mitted in  lifetime  of  the  grantor,  is  good, 

20,  21,  191,  n.,  413,  n. 

right  of  entry,  when  passing  by  surrender 
and  admittance,  was  not  tolled  by  descent, 

413,  n. 

reference  to  3  jfr  4  Will.  4,  c.  27*  s.  39..    ib, 

whether  devise  of  equitable  interest  must  not 
have  been  attested  according  to  statute  of 
frauds,  when  lands  passed  by  deed  and 
admittance  ..  ..     177,  n.,  414 

semble,  that  customary  freeholds  are  subject 
to  special,  but  not  to  general  occupancy, 

415 

and  that  they  were  not  extendible  under  13 
Edw*  If  of  elegit . ,  ..  ..     <5. 

not  within  statutes  of  partition     . .  421,  422 

prescription  by  customary  freeholder  in  a  que 
estate,  is  good     • .  . .  371,  n. 

CUSTOMARY  PLAINTS;  abolished  by  3  & 
4  Will.  4,  c.  27,  except  a  plaint  of  free- 
bench,  abolished  by  22  &  23  Vict.  c.  126, 
s.  26     . .  . .       198,  n.,  215,  n.,  345 

no  formedon  in  remainder  at  common  law, 

46,  n. 
See  Ejectment  ;  Mandamus. 
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DAMAGES ;  on  plaints  in  lord's  court,  how 
formerly  recoverable  . .     61,  65,  n« 

DEBT ;  will  lie  for  lord's  fine  . .         240 

action  not  within  stat.  of  limitation  of  21  Jac. 

241 

but  limited  to  six  years  by  3  &  4  Will.  4,  c. 

42  . .  . .  . .  66,  n.,  241 

when  it  will  lie  for  rents  .  •        249 

See  Court  Baron  {lit.  Jmereements)  i  In- 
fant. 

DECENNARIES;  Decinbrs  [destJi«r« or <fo- 
ziners] ;  See  Leet. 

DECINERS;  surrenders  are  taken  by,  in 
manor  of  Kettering,  under  special  custom, 
and  presented  and  inrolleu  at  following 
court        ••  ..  ..         103,  n* 

DE  DON  IS,  statute  of,  does  not  extend  to 
copyholds  • .  • .         44, 470 

DEMESNES ;  word,  in  its  ordinary  significa- 
tion, is  applicable  only  to  lands  which  lord 
of  manor  either  actually  or  potentially  has, 
tfi  propriis  manibus,  Att,'Qen*  ▼.  Parsons. 
2  Cr.  &  Jer.  (Exch.)  279  • .      477 

after  severance  they  cannot  reunite,  if  the 
demisable  quality  destroyed        .  •         12 

no  ground  for  supposed  distinction  between 
tenancy  escheating  and  purchase  by  lord, 

13,14 

instance  of  subsequent  grant  by  copy  being 
aided  in  equity         . .  •  •         12,  n. 

See  Copyholds;  Derelict  Lands;  Ma- 
nor; Waste. 
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DEODAND  ;  reference  to  9  &  10  Vict.  c.  62, 
aboliihing  forfeiture  of  chattel  moving  to 
or  causing  death       •  •  Page  463,  n. 

DEPOSIT ;  rule  that  it  creates  equitable  mort- 
gage confirmed       .  •  •  •         395,  n. 
See  Copies  of  Court  Roll. 

DERELICT  LANDS;  belong  to  crown,  but 
lands  imperceptibly  added  to  demesnes  by 
alluvion,  &c.  belong  to  lord       30,  482,  n. 

DESCENT  ;  of  copyholds  is  goremed  by  rules 
of  common  law  ..         25,26,27,36 

person  to  take  as  purchaser  may  be  described 
from  everv  course  of  descent        . .        27 

words  "right  heirs"  sometimes  only  de- 
tcriptio  persofM  •  •  •  •         ih, 

by  3  &  4  WilL  4,  c.  106,  where  the  heir  takes 
by  purchase,  under  limitation  to  heirs  of 
ancestor,  land  descends  as  if  ancestor  had 
been  purchaser  ..  ..   ^     27.  28,  n. 

person  may  take  as  heir  in  special  tail  with- 
out being  heir  general  .  •  . .        27 

no  person  can  prescribe  mode  of  descent  not 
sanctioned  by  general  rule  of  law,  or  by 
custom  ••  ••  ••        i^* 

heir  would  have  taken  by  descent,  and  not 
by  purchase,  when  the  two  rights  met, 

86,119 

so  when  there  was  a  limitation  in  same  in- 
strument to  ancestor  for  life         . .  ^      28 

cases  went  upon  supposition  that  heir  had 
no  election    ..  ..  ••         183 

rule  extended  equally  to  devise  to  heir  with 
executory  devise  over,  and  to  devise  from 
heir  upon  a  contingency  •  •         ib,, 

and  to  devise  to  heir,  charged  with  debts 

87.  183 

by  3  &  4  Will.  4»  c  106,  s.  3,  Under  devise  to 
heir,  he  takes  by  will,  and  not  by  descent, 

36,  120,  n. 

limitation  to  person  conveying,  or  his  heirs, 
will  create  estate  by  purchase,  s.  4, 

36,  n.,  120,  n^  203.  n. 

and  lineal  ancestor  takes  as  heir,  in  preference 
to  collaterals,  s.  6  . .  -  •         120,  n. 

so  father  is  preferred  to  brother  or  sister, 

36,  120,  n. 

by  what  form  of  surrender  or  devise  descent 
may  be  prevented    .  •  •  •         36,  87 

same  jM  representationU  in  customary  descent 
as  at  common  law  .  •  •  •         87 

and  it  takes  place  in  descents  of  copyholds 
in  nature  of  gavelkind  and  borough- Eng- 
lish ..  ..         26,27,28,29 

customary  descent  of  gavelkind  extends  to 
collaterals  . .  •  •         26, 27 

but  not  of  borough- English,  except  by  cus- 
tom ••  ••  ••  ••         ^7 

rules  by  which  course  of  descent  is  continued 
or  broken  extend  to  copyholds,  but  not  to 
prejudice  of  lord.  •  ••  ..87 

descent  not  changed  by  recovery  t6.,  52 

changed  by  admittance  of  mortgagee  87,130 

when  descent  is  according  to  custom  of  bo- 
rough-English  or  gavelkind,  younger  child 
not  compellable  to  bring  copyhold  into 
hotchpot  ..  ••  ..37 

of  copyliolds  would  not  have  tolled  entry 
(and  see  8  &  4  Will.  4,  c.  27,  s.  39)  . .   38 
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right  of  entry  no  longer  barred  by  Ptige  39,ii^ 

70,  n.y  260,  n. 

$emble,  that  under  limitation  to  A.  and  his 
heirs,  or  his  executors  or  adminiatrmtora, 
for  life  of  B.,  the  heirs  in  the  one  cmae,  and 
the  executors  or  administrators  in  the  other, 
would  take  as  special  occupants,  and  not 
by  descent  . .  . .     235,  296,  n. 

observations  on  subject  of  descent  of  copy- 
holds enfranchised  under  Copyhold  Acts, 
1841  and  1852     ..  ••  24,0. 

SeeBoRouoR-ENOLiSH;  Coptholds;  Cus- 
tom; Devise;  Encroacbmeiit ;  Gavel- 
kind. 
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DEVISE ;  limitation  by  will  to  A.  and  his 
heirs,  and  if  he  should  die  withoot  leaving 
any  child,  to  B.,  creates  fee  conditioiia^ 
there  being  no  custom  to  intail  46,  n. 

by  1  Vict,  c  26,  copyholds  and  customary 
freeholds  are  devisable,  with  formalities 
prescribed  by  s.  9. — (General  reference  to 
statute  in  p.  152,  n.)  144,  n.,  152,  n. 

the  right  extends  to  estates  pur  autre  vie 
(s.3)  ..  ..  42,103,0. 

and  to  contingent,  executory,  and  other 
future  interests,  (s.  3)         115,  n^  292,  o. 

by  custom  copyholds  were  devisable  widi- 
out  surrender  to  will,  even  before  late  stat. 
of  65  Geo.  3,  c.  192  . .  , .   145 

lands  possessed  at  date  of,  will  pasaed  by 
general  devise,  although  words  of  sub- 
sequent surrender  to  will    were    future^ 

146 

devise  containing  description  applicable  to 
afker-purchased  lands  would  nave  passed 
them,  when  surrendered  to  uses  already 
declared  ..  ..  ••  147 

feme  covert  cannot  devise  pursuant  to  sur^ 
render  made  when  sole  106,  147, 176 

by  joint- tenant  pursuant  to  surrender  to  will, 
is  good,  though  the  surrender  be  not  pre- 
sented till  after  his  death  •  •  •  •  147 

since  1  Vict,  c  26,  parol  will  of  copyholds, 
and  parol  revocation  of  will,  not  good, 

154 

prior  to  late  stat.  of  55  Geo.  8,  c  192, 
general  devise  of  all  real  estates  would  not 
have  passed  copyholds  (but  see  Dot  &  Lni- 
iamf  itrfra)  ..  ..  ..    ik 

unless  under  evident  or  constractiTe  inten- 
tion     ..  ..  ••  •••&. 

intention  was  implied  from  surrender  to  will. 

156, 158 

cases  of  ChapnoM  &  Hart,  and  fiyat  fr  Bgat, 

155 

implied  also  when  the  testator  had  no  free- 
holds   •  •  . .  . .  iftu,  156 

reference  to  Ckmreh  &  Mundy  and  Jwddh 
Pratt,  he,  ..  ..  ..155 

presumption  of  intention  would  not  hsve 
been  raised,  even  in  favour  of  creditofs, 
where  there  were  freeholds  .  •  IM 

unless  the  freeholds  were  insufficient, 

156,  fte. 

distinction  between  creditors,  and  wife  or 
children,  in  raising  presumption  of  inten- 
tion     *•  •.  ••  ..   1^ 
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when  iDtention  «rould  have  been  presumed 
from  superadded  words,  such  as  "which  I 
have  surrendered  to  the  use  of  my  will," 
or  "oaef  which  I  have  surrendereil,  ftc," 
or  "  the  copyhold  parts  thereof  having  been 
surrendered,  &c."  . .  Page  157,  158 

cases  of  Struit  &  Fimck  and  Oxe^forth  & 
Cawkwptll         ••  ••  ••  m»     ib. 

but  words  similar  to  above  were  sometimes 
construed  as  mistaken  affirmation,  and  not 
as  exceptive ••   158 

1  y  s.  26  of  1  Vict.  c.  26,  customary,  copyhold 
and  leasehold  estates  pass  by  gtmeral  de- 
nse     • .  •  •  •  •  154,  n. 

worda  "  freehold  and  copyhold  lands'*  raised 
presumption  of  passing  unsurrendered 
copyholds,  even  if  testator  possessed  others 
which  had  been  surrendered  .  •  158 

ease  of  Dct  &  Ludlamy  which  decided  that 
after  b^  Geo.  8,  c.  192,  general  devise  of 
real  estates  would  pass  copyholds  not  sur- 
rendered to  will,  although  testator  had 
freeholds  ••  ••  ..159 

decision  confirmed  by  Vice-Chancellor  ifr.  n. 

rule  in  Row  &  Bartlett,  7  Car.  1,  excluding 
leaseholds  from  operation  of  general  devise 
of  land,  did  not  apply  to  leases  for  lives, 

158,  n. 

whether  act  of  55  Geo.  3  supplied  surrender 
in  favour  of  power  of  sale .  •  ..159 

or  so  as  to  defeat  a  widow's  freebench    ib,  n. 

construction  not  governed  by  express  legal 
terms,  but  intention  is  the  guide     ••  160 

copyholds  pass  by  the  words  "  my  copyhold 
ground  rent"       •  •  •  •  ib,n, 

the  words  "  property,"  **  estate,"  &c.,  may 
pass  the  interest  as  well  as  the  land     160 

whether  fee  will  pass  to  executors  in  trust 
to  sell,  by  words  "  goods,  chattels,  ettale  and 
effects"  ..  ..  J6.  n. 

words  *'  personal  estate  or  property*'  will  pass 
copyholds,  where  intention  is  clear       160 

Paris  &  Miller,  in  which  word  '<  share  "  was 
held  to  pass  fee,  decided  on  effect  of  that 
word  alone,  and  devise  being  of  the  actual 
existing  interest  .•  161,  n. 

by  s.  28  of  1  Vict,  c  26,  fee  or  other  whole 
estate  passes  without  words  of  limitation, 
unless  contrary  intention  appears  ih. 

whole  remainder  of  all  those  lands,  8tc.,  after 
devise  for  life,  held  to  pass  fee      160,  161 

my  share  of  the  B.  and  other  estates  held  to 
pass  fee  .•  ••  161,  n. 

words  *'  all  my  esute  and  effects"  pass  sub- 
sequently-acquired copyhold  property    t6. 

effect  of  general  introductory  words  "  as  to 
my  worldly  estate,  &c."    •.  ••161 

and  of  word  "  hereditaments  "  ••     ib. 

and  of  words  ''all  I  am  worth,  kc**    ..   162 

operation  of  words  "  all  and  every  my  free- 
hold hereditaments  and  estate  in  A."  ib.  n. 

a  charge  which  might  continue  beyond  life 
of  devisee  will  induce  construction  of  fee, 

f6. 

so  a  charge  in  gross,  or  of  debts,  &c.  . .     ib. 

but  only  where  devisee  is  charged  personally, 

ib,  n. 

general  words  or  terms  of  locality  may  re- 
strain effect  of  word  **  estate,"  &c.       162 


DEVISE— cM/tAiied. 

but  words  "  all  the  said  estates,**  engrafted 
on  devise  of  "  messuages,  lands,"  &c^  for 
life,  pass  fee        ••  ••  Page  163 

estate  in  fee  in  prior  devisee,  implied  from 
subsequent  limitations      . .  .  •     t5. 

fee  will  pass  by  an  exception  out  of  land  de- 
vised m  fee         •  •  . .  ib.  n. 

reversion  in  fee  passes  by  residuary  devise  to 
previous  devisee  of  particular  lands  for  life, 

163 

when  general  devise  would  or  would  not  have 
operated  as  exercise  of  power        164, 165 

power  over  copyholds  might,  in  some  cases, 
have  been  executed  without  taking  notice 
ofit.*  ••  ••  ••     164 

but  general  devise  would  not  have  been  an 
execution  of  power,  if  testator  had  other 
lands  to  satisfy  words        •  •  . .   165 

an  interest  will  pass  by  general  devise,  though 
will  should  be  defective  execution  qjf  power, 
and  such  devise  was  held  to  be  aided  by 
late  Stat,  of  55  Geo.  3,  c.  192  . .   164 

by  s.  27  of  1  Vict.  c.  26,  general  devise  of 
real  estates  will  include  estates  which  tes- 
tator may  have  a  power  to  appoint  164,  n. 

equity  would  have  directed  inquiry  whether 
there  was  anything  but  copyhold  to  answer 
devise  ..  ..  ..    '         165,  n. 

rules  in  freehold  cases  as  to  words  of  recom- 
mendation, and  exclusive  dispositions 
under  powers,  apply  to  copyholds        165 

courts  incline  to  annex  legal  to  equitable 
estate    .•  ••  ••  ••     ib» 

in  deciding  whether  trustees  took  fee,  courts 
have  been  influenced  by  purposes  of  trust, 
and  by  copyhold  being  intermixed  with 
other  property  of  which  trustees  had  fee, 

ib.  166 

by  s.  80  of  1  Vict.  c.  26,  devise  to  trustee  or 
executor  will  pass  fee  or  whole  estate  of 
testator,  unless  definite  term  or  estate  be 
given  expressly  or  impliedly  166,  n. 

by  s.  31,  trustees  take  fee,  when  trusts  may 
continue  beyond  life  of  person  to  whom 
beneficial  interest  given    • .  •»     ib. 

effect  of  words  *'  to  be  tranrferred**  in  devise 
of  copyholds  to  trustees     ••  ..166 

case  of  Chapman  &  Priekett  . .  •  •     ib. 

equity  gave  effect  to  direction  in  will  that 
testator's  copyholds  should  be  sold,  with- 
out saying  by  whom,  copyholda  having 
been  surrendered  to  uses  of  will      . .     ib, 

but  heir  need  not  have  joined  in  sale,  when 
power  given  to  executors,  &c.         • .     ih. 

authority  to  raise  money  implies  power  to 
sell       .«  ••  •■  ••   167 

reference  to  15  &  16  Vict.  c.  86,  s.  55,  and 
22  &  23  Vict.  c.  35  • .  ib.  n. 

references  to  authorities  on  powers  of  sale, 

166,  n. 

intention  to  give  all  from  heir  by  turning 
land  into  personalty,  not  to  be  defeated 
by  subsequent  event  ..  ••  167 

estate  may  arise  by  implication  in  favour  of 
heir,  but  not  of  stranger    . .  •,     ib, 

intention  will  prevail  if  discoverable   .  •     ib, 

copyholds  favoured  in  this  respect      ib.,  168 

when  will  is  obscure,  title  of  heir  is  favoured, 

167,  n.,  168 
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construction  of  courts  In  several  cases  of 
peculiar  devise Fagt  168,  &c. 

subsequent  misdescription  will  not  defeat 
previous  devise  which  is  clear    •      ..168 

if  testator  entitled  to  two  species  of  property, 
one  precisely  answering  the  description, 
the  other  not,  latter  will  not  pass  «6. 

word  **iiarms"  may  include  copyhold  where 
testator  has  farm  partly  freehold  and  partly 
copyhold  let  as  one  entire  property, 

168,  169 

prefatory  words  will  sometimes  influence  sub- 
sequent clauses  .  •  .  •  • .   169 

courts  incline  to  construction  in  fiivour  of 
creditors,  and  to  apply  prefatory  words  to 
other  parts  of  will  ..  ..   175 

courts  incline  to  refer  words  "  survivors  and. 
survivor '*  to  period  of  testator's  death, 

169 

case  «of  devise  to  child  with  which  wife  was 
supposed  to  be  enceinte,  remainder  over, 
but  wife  was  not  with  child  ..   170 

divesting  of  an  estate  once  vested  is  not 
favoured  ••  ..  ..   169 

devise  to  unborn  person  for  life  is  good,  but 
limitation  over  to  his  issue  is  too  remote, 

171 

eflectofword  "heir"  in  singular  number, 
with  or  without  engrafted  words  of  limi- 
tation ..  ••  ..  i6.,  172 

words  "  heirs  of  the  body  "  may  be  woids  of 
purchase  ••  ..  172,  178 

observations  on  case  of  Jetton  &  Wright,   ib, 

word  of  purchase  construed  as  word  of 
limitation  when  used  to  denote  a  class, 

178 

devise  over  on  death  of  devisee  for  life  with- 
out issue,  creates  estate  tail  •  •     ib. 

devise  over  on  general  failure  of  issue  of 
previous  devisee  in  fee,  would  explain 
word  **  heirs "  to  mean  heirs  of  the  body, 

174 

prior  to  1  Vict  c  26,  devise  over  in  case  of 
death  without  issue,  or  without  leaoittg  issue, 
equally  imported  general  failure  of  issue,i^. 

reference  to  s.  29  of  1  Vict.  c.  26,  excluding 
construction  of  indtfimite  failure  of  issue  in 
devise,  unless  contrary  intention  mani- 
fested •  •       '     ..  ••  Id.  n. 

and  to  s.  82,  to  prevent  devise  for  estate  tail 
from  lapsing,  if  issue  inheritable  living  at 
testator's  death  . .  • .  •  •     t6. 

and  to  s.  ZZ,  to  prevent  devise  or  bequest  to 
children  or  other  issue  of  testator  from 
lapsing,  if  devisee  or  legatee  leave  issue 
living  at  testator's  death     .  •  .  •  ib, 

the  words  "without  issue"  and  ** without 
leaving  issue"  equally  imported  general 
failure  of  issue    ..  ••  .•   174 

possibility  of  issue,  and  not  the  event,  is  the 
criterion  for  deciding  whether  devise  cre- 
ates estate  uil    ..  ..  <&.,  175 

where  devise  construed  a  condition,  and  where 
a  limitation         ••  ..  ••  175 

customary  heir  might  have  devised  before 
admittance,  after  late  act  of  55  Geo.  8  (case 
of  Ki»g  8t  Turner  overruled  by  Righi  & 
Banks,  and  see  King  8t  T\imer,  on  appeal) 

176 


DEYlSE—eontiuued. 

by  wife  under  agreement  before  maxriafe* 
will  give  her  devisee  -good  title  in  equity, 

PiigeVS 

devise  to  A.  to  dispose  of  at  his  will  and 
pleasure,  or  to  dispose  of  by  will,  gives  ab- 
solute interest ;  so  devise  to  wife  and  her 
heirs,  to  enjoy  for  her  life,  and  to  dispose 
of  property  by  will  .  •  16.  n. 

when  express  estate  to  another  interrenes  be- 
tween devise  for  life  and  general  power  of 
appointment,  estate  for  life  is   enlarged 

ik,n. 

of  equitable  interest  in  copyholds  might  have 
been  by  unattested  will     ..  ••   177 

ease  of  devise  not  revoked  by  subsequent  ad« 
mi  trance  {Seaman  v.  Woods)  176,  n. 

contrary  as  to  trust  of  customary  freeholds 

»&.  n.,  414 
.  if  intention  was  dear,  general  devise  of  aU 
real  estate  would  have  included  tmst  of 
copyholds,  even  if  testator  had  legal  in- 
terest in  other  copyholds  . .  . .  177 

purchaser  has  devisable  interest  before  ad* 
mittance  ••  ••  '••  178 

but  devisee  had  not  •  •  t5.  &  n. 

by  sect.  8  of  1  Vict  c.  26,  person  entided 
to  copyholds  or  customaryholds  as  bdr, 
devisee  or  otherwise,  may  devise,  though 
not  admitted  177,  n.,  182,  n.,  201,  n. 

but  prior  to  1  Vict,  devise  by  unadmitted 
devisee  was  not  good,  though  he  took  ad- 
mission subsequently         ..  201,  B. 

sembie,  that  prior  to  1  Vict  c.  26,  and  with 
custom  compelling  remainder-men  to  be 
admitted,  unadmittied  devisee  in  remainder 
who  died  in  lifetime  of  tenant  for  life  (and 
also  his  devisee)  had  a  devisable  interest 
in  equity  • .  . .  178,  n. 

not  revoked  by  admittance  under  smrender 
by  way  of  setdement,  limiting  reversion  in 
fee  to  devisor,  and  made  previoosly  to  sur- 
render to  will      . .  •  •  . .  178 

was  supported  by  surrender  to  will  made 
previously  to  surrender  to  uses,  linddng 
reversion  in  fee  to  devisor. .  •  •     tt. 

but  devise  was  revoked  by  conveying  estate 
away,   even   if  taken   back    same   day, 

179 

will  be  revoked  in  equity  by  agreement  to 
convey..  ••  •.  ••    A- 

but  not  when  surrender  pursuant  to  agree- 
ment would  not  have  produced  chaiige  in 
estate  of  testator  .  •  ..  i5. 180 

case  of  Vtuoser  &  J^ftrj        • .  ^  • .  179 

devise  made  pursuant  to  equitable  power, 
but  after  acquiring  legal  fee  was  revoked 
by  surrender  to  puruiaser,  though  sur- 
render could  not  in  equity  have  been 
deemed  execution  of  power  ..       180, 181 

refusal  to  act  by  one  devisee  in  trust  vests 
whole  legal  interest  in  co-devisees  ••    ik 

not  revoked  by  accession  of  legal  fee  ..  181 

courts  leant  to  partial  revocauon  only,  where 
intention  doubtful  ••  *•    ik 

case  of  Hieks  &  Doe  (confirmed  by  House  of 
of  Lords,  see  8  Bing.  475)  ..    tk 

revoked  by  marriage  and  birth  of  diild,  bat 
not  by  either  of  those  events  alone       t^ 

183 
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the  implied  revocation  mig^ht  have  been  re- 
butted by  parol  evidence  . .   Page  182,  n. 

reference  to  judgments  of  Sir  George  Lee 
in  leveral  cases  of  implied  revocation    ib. 

not  revoked  by  bankruptcy  ..  ..182 

lapsed  by  death  of  devisee  in  testator's  life- 
time        •  •  ••  ••  ••        ibm 

rule  that  heir  took  any  interest  undis- 
posed of  by  ancestor  by  descent,  applied 
equally  to  devise  to  heir  with  executory 
devise  over,  and  to  devise  from  heir  upon 
a  contingency     ••  ••  ••   183 

bat  under  devise  to  heir  for  particular  estate, 
with  remainders  over,  and  under  devise  to 
him  and  a  stranger  as  joint  tenants,  &c., 
heir  takes  by  purchase      . .  ,,     ib. 

when  intermediate  rents  pass  by  general  re- 
siduary devise,  or  go  to  heir  .  •  184 

See  Equitable  Ownership  ;  Executory 
Devise;  Descent;  Power;  Revoca- 
tion ;  Sueeenoer  to  Will  ;  Will. 

DISABILITY.    See  Ejectment. 

DISCLAIMER ;  effect  of  refusal  to  act  b^  one 

devisee  in  trust,  and  admission  of  his  co- 

•   devisee  in  trust     ..  ••         180,181 

need  not  be  in  court  of  record,  nor  by  deed, 

180,  n. 
act  must  be  unequivocal  • .  . .  ib, 
effect  of  release  with  intent  to  disclaim .  •  ib, 
deed  of^  is  best  evidence  of  renunciation  of 

trust      ••  ••  ••  ••     ib, 

cases  of  Peppercorn  v.  Wa^man ;  WelUeky  v. 

fwtthere*  •  •  •  •  •  •  •     ib, 

by  married  woman,  under  8  &  9  Vict  e.  106, 

181,  n. 

DISCONTINUANCE  ;  not  caused  by  sur- 
render of  tenant  in  tail,  or  of  husband 
seised  in  right  of  wife        .  •     88,  89,  112 

but  surrender  by  tenant  in  tail  would  have 
barred  issue  and  remainder-man,  when 
custom  did  not  require  recovery      • .     89 

right  of  entry  not  barred  by       ib,,  n.,  70,  n., 

260,  n.,  481,  n. 

semble,  that  when  by  custom  recovery  was 
wammted,  it  would  not  have  operated  as 
a  discontinnance        ••         ••         ••481 

DISPENSATION.  See  Forfeiture  ;  Li- 
cences. 

DISSEISIN  ;  there  cannot  properly  be  a  dis- 
seisin of  copyholds    . .         •  •     88,  S9,  69 

DISSEISOR ;  not  capable  of  release  of  right, 

116 
See  Forfeiture  ;  Manor. 

DISTRESS  ;  lies  for  non-performance  of  suit 

by  copyholder  246 

cannot  be  sold ,•     ib, 

does  not  lie  for  amercement  for  non-per- 
formance of  suit         t6. 

for  rents 248,249 

for  reliefs  • 252 

for  heriot  service  258 

for  heriot  custom,  by  special  custom  . .  258 

See  Court  BaroiI  (tit.  Amercement  and  tit. 

Relief )  \  Court  Leet  (tit.  Amercement), 


DISTRIBUTION,  statute  of  (22  &  28  Car.  2, 
c.  10).    See  Gavelkind. 

DOMESDAY   AND  DOMESDAY  BOOK, 
supposed  to  be  a  corruption  of  Dome  Boo, 

424 

DOWER.    See Customart  Plaints  ;  Free- 
bench. 

DROITS  OF  ADMIRALTY.    See  Wreck. 

DUE-DAYS.    See  Boon  Days. 


E. 


ECCLESIASTICAL  COMMISSIONERS  ; 
authorized  by  14  8r  15  Vict.  c.  104,  to  en- 
franchise .  •  •  •  406«  n. 

EJECTMENT;  reference  to  Common  Law 
Procedure  Act,  1852,  respecting  action  of 
ejectment  . .  •  •  837,  n. 

title  to  copyholds  may  be  tried  in  action  of^ 

887 

by  8  &  4  Will.  4,  c.  27,  must  be  brought 
within  twenty  years  after  right  of  entry 
accrues,  whatever  be  nature  of  defendant's 
possession  . .  .  •  887,  n« 

may  be  brought  within  ten  years  after  re- 
moval of  disabilities  mentioned  in  act,  ifr., 

844,  n« 

semble,  that  lessee  for  yeare  of  copyhold  can 
maintain  ejectment  without  alleging  cus- 
tom, or  showing  licence  •  •  837,  &€• 

although  defendant  need  not  show  title  in 
himself,  yet  he  must  prove  subsisting  title 
out  of  lessor 839 

if  he  came  in  under  plaintiffs  title,  he  could 
not  dispute  it  • 

he  might  show  that  title  had  expired  . .   • 

where  tenant  entered  under  plaintiffs  title, 
and  merely  paid  rent  to  lord  after  seizure 
for  forfeiture,  without  formally  renouncing 
title  of  plaintiff,  held,  in  action  for  use 
and  occupation,  that  defendant  could  not 
controvert  continuance  of  plaintiffs  title, 

t6.,840 

can  only  be  maintained  under  common  law 
demise  839 

surrenderee  may  recover  upon  demise  laid 
between  time  of  surrender  and  admittance, 

118,  119,200,840 

sufficient  if  admittance  take  place  before  trial, 

840 

doctrine  applies  equally  to  purchaser  and 
mortgagee       ..         ••         ..         ••     t6« 

may  be  brought  by  customary  heir  before  ad- 
mittance          ib. 

not  requisite  that  he  should  be  presented  as 
heir ibm 

may  be  brought  by  grantee  for  life  in  re- 
versionary copy,  on  death  of  life  named 
in  original  copy,  without  admittance     ib, 

person  cannot  recover  on  equitable  title,  even 
against  his  own  trustee     • .  •  •  341 

in  Doe  &  Wroot,  heir  of  mortgagor,  who  had 
not  surrendered  to  will,  recovered  in  eject- 

MM 
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EJECTMENT— conllirKmi. 

ment  against  hit  devisees,  their  title  being 
in  equity,  Lord  Ellenborough  observing, 
that  doctrine  that  legal  estate  cannot  be 
set  up  at  law  by  trustee  against  bis  cestui 
que  trust  had  been  repudiated       Page  841 

widow,  claiming  by  title  of  Ireebench,  cannot 
dispute  title  of  the  lord  by  whom  her  bus- 
band  was  admitted  •  •  »•    ib. 

held  in  one  case  that  ejectment  did  not  lie  by 
dowress  for  third  part  of  copyhold,  but  that 
remedy  was  by  plaint^  and  the  homage  to 
sever  and  set  out  same      . .  ,,     ib. 

see  reference  to  case  of  Doe  d.  Rose  Riddell 
v.  Gwinneli,  in  which  special  custom  was 
shown,  entitling  wife  to  portion  of  copy- 
hold in  nature  of  dower  62,  n.,  1 1 2,  n. 

how  to  be  brought  by  tenants  in  common, 
joint-tenants  and  coparceners       341,  842 

service  on  one  of  several  joint-tenants  suffi- 
cient     ..  ..  ..  342,  D. 

by  8  &  4  Will.  4,  c.  27,  possession  of  one  co- 
parcener, joint-tenant  or  tenant  in  common, 
IS  possession  of  the  other  or  others  . .     ib. 

in  ejectment  by  tenant  in  common  against  his 
companion,  he  must  have  given  evidence 
of  an  actual  ouster,  or  produced  usual  con- 
sent rule  ..  ••  ..  842 

receipt  of  whole  rent  not  alone  sufficient 
evidence  of  ouster,  but  claiming  whole, 
and  denying  possession  to  plaintiff,  was  so 

ib. 

ouster  might  have  been  presumed  from  long 
uninterrupted  possession  . .  .,     ib. 

legal  title  a  defence,  though  twenty  years' 
possession  had  run  against  defendant  be- 
fore he  took  possession      •  •  . .     ib. 

not  sufficient  for  plaintiff  to  show  he  is  lord 
of  manor,  in  ejectment  against  copyholder 
who  has  been  in  possession  of  mines  for 
twenty  years        ..  ..  ..  848 

rule  applicable  to  cottages  built  on  waste, 
unless  possession  is  shown  to  have  been 
permissive  .  •  •  •  ib.n. 

held  not  to  lie  by  purchaser,  under  contract 
and  certificate  of  Commissioners  of  Woods 
and  Forests,  where  waste  land  had  been 
inclosed  without  licence  more  than  twenty 
years  before  conveyance  by  them    •.    81, 

848,  n. 

as  statute  of  limitations  supposed  adverse 
possession,  copyholder  might  enter  within 
twenty  years  sfter  expiration  of  existing 
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effect  of  the  ten  years'  clause  in  stat  of  21 
Jac.  1,  c.  16        ••  ..  ,•    ib. 

by  8  fir  4  Will.  4,  c  27,  entry  must  be 
made  within  twenty  years  after  right  first 
accrued  (s.  2);  but  persons  under  dis- 
ability of  infancy,  fisc,,  may  enter  within 
ten  years  after  disability  has  ceased, 
(s.  16);  if  party  die  under  disability, 
no  further  time  allowed  because  of 
disability  of  any  other  person  (s.  18); 
nor  can  entry  be  made  after  forty  years, 
although  party  should  have  remained  under 
disability  during  that  period,  or  ten  years 
from  cessation  of  disability  or  decease  of 
party  should  not   have  expired  (s.   17) 

ib.,  845,  n. 


EJECTMEfiT— continued. 
reference    to    8rd,   4ib   and   5th 

explanatory  of  period  when  right  abail  be 

deemed  to  have  accrued  .  •     P^e  S4i5«  n. 

by  lord,  barred  by  uninterrupted  poesesston  of 

building   on    waste   for    tweoiy     jean» 

S#K  n. 
See  Encroachment;  Escheat;   Notjcb 
TO  Quit;  Seisueb. 

ELECTION ;  doctrine  of  (viz.  that  penon 
taking  beneficially  under  will  most  abide 
by  it  in  toio)  extends  te  eopyboMs      184 

reference  to  note  on  its  nature  and  origin. 

s^.  n. 

several  cases  on  subject  arose  before  met  of 
66  Geo.  8,  c.  192,  afterwards  repealed  bj 
1  Vict.  c.  26 ih, 

principle  of  is  compensation,  not  farfricarc^ 

189,  n. 

where  intention  was  not  sufficiently  nuinifeec 
for  supplying  sut  render  to  will  prior  to 
act  of  55  Geo.  8,  it  was  not  so  for  pnrpoee  of 
raising  a  case  of  election     •  •         .  •      IS6 

circumstances  dektt  the  will  not  adaaitted  to 
show  intention  ••         ••         ••     £&• 

case  of  heir  of  widow  of  copyholder  doc 
being  bound  to  make  out  fact  of  widow's 
election  to  continue  a  mortgage  as  a  charge 
on  realty    • ••     40,  n. 

case  of  exchange  of  copyholda  after  date 
of  will,  and  co-heiresses  put  to  elcctioo, 

184,  18J 

case  of  enfranchisement  by  heir  (deviaee  fur 
life  of  estate  not  surrendered  by  aDCCstor 
to  use  of  will,)  and  bill  by  remainder-maa 
iq^inst  devisee  of  heir  for  conveyance  of 
enfranchised  estate  . .         •  •   185 

case  of  devise  to  widow  for  life,  where  estate 
not  surrendered  to  will,  and  heir  pat  to 
elecUon lA.,  186 

there  must  be  clear  evidsnoe  of  intentiott, 
and  general  residuary  devise,  withoot  sur- 
render to  will,  would  not  have  raiasd  case 
ofelection       ••         ..         ••         •.   186 

whether  rule  would  have  held  af^  act  of 
55  Geo.  8,  c  92 878,  n. 

whether  eeneral  devise  of  all  freehold  and 

•    copyhold  estates  of  which  testator  should 

die  possessed,  would  have  created  case  of 

election  against  heir  as  to  after-purchased 

lands  187 

case  of  disposition  of  estates  not  devisable^ 
and  heir  put  to  election  with  reference  to 
other  property  devised  to  him  . .     ib. 

case  of  devise  including  entailed  lands,  and 
heirs  put  to  election  . .         .  •         •  •     tk 

case  of  general  devise  in  tmst  tar  son  for 
life,  with  remainders  over,  and  fother 
legally  and  beneficially  entitled  to  ccrtaia 
copyhold  lands,  but  only  equitably  en- 
titled for  life  to  other  copyhoUsy  with  re- 
mainder to  SOB  in  tail    •  •  tt.  188 

doctrine  does   not  apply  to  creditors    188 

not  binding  if  made  under  mistaken  im- 
pression {Rumbold  &  Mumbold  and  Kidmp 
8c  Coutsmaker) ik  189 

devise  of  copyhold  in  lieu  of  dower  nayraise 
case  of  election  (Kidneu  &  Cisnaisfcsr.) 

189 
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when  bequett  of  legacy  will  raiie  a  case  of 

eleetiob,  and  when  not    Pa^e  187,  188,  n. 

reference  to  Seawum  ▼.  H^oods,  8t  Honeywo&d 

▼•  FcrsUr,  aa  recent  cases  on  the  subject, 

188,  n. 
See  also  SaMm  v.  Westom,  12  Jur.  (N.  S.) 

700. 
referaoce  to  treatise  ob  the  sul^t      189,  n. 

ELECTION  FOR  COUNTIES.    See  Vote. 

ELEGIT;  by  1  &  2  Vict.  c.  110,  entirety  of 
copyhold  and  customaryhold  land  is  ex- 
tendible      39,  n.,  289,  n. 

See  Fine. 

E  LEG  IT,  WRIT  OF.     See  Extent. 

EMBLEMENTS ;  as  between  lessee  of  tenant 
for  life  and  remainder-man         . .  534,  n. 
See  Forfeiture  ;  Frbebench. 

ENCROACHMENT ;  reference  tocaaes  con- 
firming  rule  that  encroachment  by  tenant 
is  for  the  benefit  of  lewor  . .  Z6lt  n. 

case  where  Other's  occupation  did  not  pre- 
vent descent,  but  heir  barred  by  widow's 
occupation  for  twenty  years  . .     ib. 

ENFRANCHISEMENT;  enumeration  of  the 
copyhold  acts  ..         ..  403,  n. 

note  on  s.  78  of  copyhold  act,  1841,  as  to 
payment  of  enfranchisement  monies,  ib, 

notes  on  copyhold  acts,  1852  &  1858     ih. 

note  on  19tn  sect,  of  copyhold  act,  1858, 
as  to  ecclesiastical  corporations         • .  ib, 

cases  as  to  costs  of  copyholder  commis- 
sioners on  petition  of  lord  of  manor  for 
investment  of  funds  paid  into  court  under 
copyhold  act,  1852 ib. 

title  can  be  made  to  lands  under  copyhold 
act,  1862,  without  proof  of  lord's  title, 

ib. 

fines  received  by  lords  of  manors,  under 
copyhold  act,    1852,   treated  as  income, 

404,  n. 

note  on  sect.  16  of  copyhold  act,  1852,  as  to 
valuation         ib, 

note  on  sect.  00  of  lands  clauses  consoli- 
dation act,  1 845,  with  reference  to  pro- 
visions of  copyhold  acts,  1852,  and  1858, 
aa  to  payment  of  floes  on  compulsory 
enfranchisemeat        ••         ..         ..     ib, 

reference  to  copyhold  act,  1858  as  to  enfran- 
chisement of  land  held  of  manor  belonging 
to  ecclesiastical  corporations      . .  406,  n. 

is  a  conversion  of  copyhold  into  freehold 
tenure,  by  conveyance  of  fee  of  particular 
tenement  to  copyholder  •  •     408,  404 

person  admitted  and  recognised  as  lord's 
tenant,  though  he  have  equitable  interest 
only,  may  receive  grant  of  freehold    404 

vnadmitted  heir  may  accept  enfranchise- 
ment     •  •         «.         #•         ••         ..  ib. 

probably,  therefore,  conveyance  of  freehold  to 
anadrnitted  surrenderee  or  devisee,  would 
operate  as  an  eofranchieement    . .  ib.  405 

under  feoffment  to  use  of  others,  copyhold 
interest  is  saved  by  statute  of  uses  405 

conveyance  by  grantee  of  freehold  interest 
is  equally  an  enfranchisement     t  •  40^,  n. 


ENFRANCHISEMENT— con/ma^if. 

whether  release  to  copyholder  of  all  seig- 
nioral  rights,  without  words  amounting 
to  conveyance  of  reversionary  freehold  in- 
terest, operates  as  an  enfranchisement,  or 
only  as  a  contract  for  an  enfranchisement, 

i'o^e405 

whether  ordinary  enfranchisement  operates 
as  a  merger,  so  as  to  accelerate  the  charges 
upon  the  manor     • .         • .         •  •     td.  n. 

it  behoves  copyholder  treating  for  enfran- 
chisement to  ascertain  lord's  title  to 
fee,  as  wkoU  copyhold  interest  is  meiged 
by   conveyance   of  portion   of   freehold, 

405,  406 

contract  for  sale  of  estate  as  freehold  which 
turns  out  to  be  copyhold,  cannot  be  en- 
forced in  equity,  should  vendor  not  be 
able  to  procure  enfranchisement      • .  406 

enfranchisement  must  be  in  copyholder's  own 
name,  or  copyhold  interest  will  still  sub- 
sist       •  •  ••  ••  ••  ••     |0« 

so  as  to  drive  purchaser  into  equity  for  relief 
against  proceedings  at  law        • .  tft.,  407 

enfranchisements  under  powers  call  for  at- 
tention in  this  respect  . .         . .  407 

by  particular  tenant,  is  for  benefit'of  all  in  re- 
mainder                ib, 

and  his  heir  or  devisee  compellsble  to  con- 
vey legal  freehold,  on  payment  of  due  pro- 
portion of  purchase  money    •  •         •  •     t6. 

but  remainder-man  would  have  no  equity 
against  tenant  in  tail  in  possession     ib,  n. 

the  principle  confirmatory  of  case  of  Cr<fi  & 
Lystett  decided  in  1675,  where  husband 
and  wife  were  seised  of  copjrhold  for  their 
lives,  remainder  in  fee  to  wife         •  •     ib. 

6ase  of  Doe  8t  JaektM,  in  which  wife  had  been 
admitted  in  fee,  and  husband  took  con- 
veyance to  himself  in  fee  by  words  g^ant, 
enfeoff,  &c.,  with  livery,  and  held  that 
deed  operated  as  an  enfranchisement  before 
livery,  so  that  course  of  descent  was  not 
altered ib,,  408 

by  tenant  in  tail  will  bar  issue  and  remainder- 
men    408 

but  enfranchisement  by  tenant  for  life,  though 
for  benefit  of  remainder-men,  will  not  bar 
issue  in  tail    •«         ••         ••         i6.,  409 

estate  tail  does  not  merge  by  accession  of 
greater  estate 408,  n« 

descent  of  legal  fee  on  person  having  equit- 
able estate  tail,  with  remainder  over,  does 
not  operate  as  a  merger,  the  equitable  and 
legal  estate  not  being  co-extensive      409 

operates  as  extinguishment  of  commonable 
rights,  which  should  be  re-granted  .  •     ib, 

rights  not  saved  by  use  of  word  **  appurte- 
nances" ..  ..  ..         m,     ib. 

power  to  re*grant  commons  should  be  given 
to  trustees  for  enfranchisement    • .         ib. 

though  right  of  common  is  destroyed  at  law, 
it  will  subsist  in  equity         . .  . .     ib. 

does  not  destroy  commonable  rights  out  of 
manor,  nor  right  of  way  over  copyhold  of 
another  ••   •     **         ••  410 

releases  of  commonable  rights  under  agree- 
ment not  acted  upon,  decreed  in  equity  to 
be  cancelled 409,  n. 

under  allotment  of  freehold  land  to  copy- 
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holder,  tenure  not  changed,  except  by  legis- 
lative enactmeDt      •  •         ..      Page  ilO 
allottee  had  Tote  at  election  for  county,  even 
prior  to  2  Will.  4,  c  46         ••         ..     ik 

reference  to  act  ib, 

since  statute  of  Quia  raptorM,  services  cannot 
be  reserved  on  enfranchisement      ..  411 
semble,  that  observation  in  Griffith  h  Clarke^ 
that  rent,  &c.,  continued  by  saving  as  rem- 
nant of  ancient  seigniory,  is  applicable 
only  to  lands  of  ancient  demesne  tenure  ib, 
grant  by  lord  of  freehold  interest  will  be 
presumed  in  support  of  title  to  rent  re- 
ceived for  twenty  years    . .         •  •      i6.  n. 
in  some  cases  presumed       ••         ••        411 
even  against  the  crown        ••         ,.16.412 
See   Commutation    and    EirrRANCBisB- 
MENT  Act;  Rent. 

ENTRY :  maybe  made  upon  copyholds  where 
original  entry  of  wrongdoer  was  unlawful 

88 

and  was  not  tolled  by  descent  (see  also  8  &  4 

Will.  4,  c.  27,  s.  89)  ..         ..        t». 

for  forfeiture  must  be  within  twenty  years, 

826 
no  longer  equivalent  to  poesesiion  (8  &  4 

Wyi.  4,  c.  27,  s.  10. 
See  Escheat  (<u  apptieabU  to  freeholds), 

EPISCOPAL  AND  CAPITULAR  ES- 
TATES  ;  reference  to  14  &  15  Vict.  c. 

104 es 

EQUITABLE  INTEREST:  right  to  dispose 
of  by  will,  cannot  be  controlled  by  custom, 

21,  n. 
in  copvholds,  how  to  be  conveyed  .  •  144 
was  always  devisable  without  surrender  to 

will 148 

is  embraced  in  statute  of    wills,    1  Vict 

e.26  177,  n. 

by  sect  24  of  8  &  4  Will  4,  c.  27,  equitable 

interests  are    put  on   same    footing    as 

legal  estates. 

See  Descent  ;  Discontinuance;  Equity 

OP  Redemption;  E8CHEAT(a«ii|Dp^a6le 

to  frreehoUe) ;    Estate  Tail  ;    For- 

PBiTURE ;  NoN  Adverse  Possession. 

EQUITY.  See  Courts  op  Equity;  Lord 
OP  tbeManor;  Trust  Estates  ;  Title 
Deeds. 

EQUITY  OF  REDEMPTION;  maybe  re. 

leased  to  surrenderee  after  admittance  181 
cannot,  properly,  be  extinguished  by  8ur> 

render  ••     1*6. 

subject  of  surrender  to  will,  when  mortgagee 

not  admitted  ••        ••         ••   148 

contra  if  admitted  i6. 

if  mortgagee  conveyed  subject  to  equity  of 

redemption,  semble,  that  it  might  have 

been  kept  alive    for   indefinite    period, 

284,  n. 
but  twenty  years'  possession  by  mortgagee  is 

jnimd  facie  a  bar  .  •  . .  842,  n. 
by  28th  section  of  3  &  4  Will.  4,  c.  27,  when 

mortgagee  hss  obtained  possession,  suit 


EQUITY  OF  REDEMPTION  eomtiwmei, 
to  redeem  cannot  be  brought  but  within 
twenty  years  from  that  period,W  from  last 
written  acknowledgment  Page  895, 898,  n. 
but  by  7  Will.  4  &  1  Vict  c  28,  mortgagees 
of  land  within  definition  in  1st  sect,  of  8  ft 
4  Will.  4,  c.  27,  may  enter  or  bring  actJen 
at  law,  or  suit  in  equity,  to  recover  sodi 
land,  within  twenty  years  after  last  pay- 
ment of  any  part  of  principal  or  interest 

898,  a. 

ERROR.     See  Courts  op  Equity;   En- 
dbncb. 

ESCHEAT  {at  appUeable  to  eopyheUe);  not 
the  subject  of  reservation     ••        ..If 

not  subject  to  a  trust     • .  . .  82, 283, 384 

unless,  perhaps,  the  lord  has  accepted  notice 
of  trust  ..         ..     82,288,284.41^ 

on  death  of  mortgagee  without  bein,  kni 
took  subject  to  mortgage,  for  there  wss  a 
distinction  between  a  trust  and  a  power  of 
redemption     ..         .•         ••         284,  n. 

no  longer  an  escheat  by  death  of  trustee  or 
mortgagee  without  heir  (18  &  14  VicL 
c.  60)  ••       84,  n.,  284^  n.,  820;  n. 

the  lord  cannot  claim  by  title  of  efuUekU 
escheat        286 

unless,  perhaps,  when  lord  has  accepted 
notice  of  trust <A.  455 

equitabU  escheat  is  so  far  fiivoiu>ed  inequity, 
that  heir  of  trustee  cannot  compel  adoiis- 
sion  there        82,285 

but  admission  would  be  compelled  at  law 
to  enable  party  to  try  his  title         ..    t^ 

is  extinguishment  of  copyhold  interest 

4^,0. 

and  of  customary  descent  (but  see  ^m^  Bf- 
CBE AT  {ae  appUtittbk  to  firduldt)    ..    <k 

unless  lands  are  re-granted  by  copy  ••    ib. 

is  subject  to  fieebench  •  •         •  •        « •    59 

and  to  lease  by  licence  . .         .  •        ••  888 

forfeiture  of  copyhold  is  to  lord,  whedier  held 
in  fee  or  for  life,  and  if  entailed  forfritnit 
is  for  life  of  offender  . .        ••        45^  a. 

See  Lord  of  the  Manor. 

ESCHEAT  (at  applieable  tofreekoUt);  is  one 
of  manorial  rights  excluded  from  open- 
tion  of  4  &  8  Vict  c  85,  by82od  sec- 
tion, unless  expresslv  commuted     452,  o. 
reference  to  sect.  48  of  copyhold  act,  184) 

is  a  feudal  term ^' 

is  a  title  neidier  by  purchase  nor  descent 

457,0. 

called  by  Lord  Coke  a  casual  profit  ••  ib, 
by  BracUm  &  species  of  reversion  ••  ^ 
whether  a  foundership  may  escheat  ^  tt.  a. 
distinction  between  escheat  and  ibrfeitiire 

452ftn. 

forfeiture  for  felony  extends  to  lands  scqulRd 
after  offence    ••         ^.        ••        ••  45z 
what  attainders  give  escheat  to  lord     ft*  ■>• 
corruption  of  blood  is  taken  away,  witk  ex- 
ceptions ••         ••        ..      /'    ^ 
forfeiture  for  high  treason  is  to  the  )aag  452 
but  lord  Ukes  by  escheat,  when  heirconuBitt 
treason  in  lifetime  of  ancestor        ••  455 
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lands  Tested  in  lord  by  attainder  of  felony 
are  not  divested  by  subsequent  act  of  high 
treason*  •         •  •  •  •     Pogt  469 

forfeiture  for  high  treason  is  applicable  to 
lands  held  in  fee  tail  .  •         .  •        454,  n. 

sod  to  life  estate}  as  well  in  ease  of  treason  as 
of  felony         . .         •  •         >•     ib,  458|  n. 

forfeiture  u  before  office  found  452,  n. 

in  case  of  petit  treason  forfeiture  is  to  lord 

452,  459 

hot  king  has  a  year  and  a  day     459, 510,  n. 

on  reversing  outlawry  for  felony,  tenant  may 
re-enter  on  lord  by  escheat  .  •         •  •  453 

hot  not  without  a  scirt  faeiat    •  •         •  •     t6. 

so  heirs  of  acoesiory  convicted  and  executed, 
if  principal  should  reverse  outlawry  and 
pl^  to  felony,  and  be  acquitted     .  •     ib, 

upon  outlawry  for  felony,  conveyance  pend. 
ing  process  will  not  defeat  lord  of  his 
escheat ib, 

bot  feoffee  might  traverse  time  of  feoffment 
or  the  felony  •  •         . .         •  •         .,     ib. 

estate  of  trustee  was  forfeited  by  attainder 

452,  n. 

it  was  usual  for  crown  to  re-grant  to  eetiui 
que  imtt  ib. 

a  remainder  or  reversion  msy  escheat      459, 

454 

ktd  by  escheat  may  distrsin  for  rent  reserved 
on  lease  for  life,  but  not  enter  on  breach  of 
condition      ..         ..         ••  459,  n. 

lord  might  have  had  intrusion  or  escheat  on 
abatement 459, 454 

but  not  benefit  of  warranty  to  tenant  . .  454 

nor  advantage  of  voucher  or  condition .  •     ib, 

rent  charge,  advowson,  common,  and  other 
things  not  lying  in  tenure,  cannot  escheat 

ib. 

but  will  become  extinct  by  death  of  grantee 
without  heir,  or,  if  a  corporation  be  grantee, 
by  its  dissolution       . .         •  *         . .     i5. 

and  are  forfeited  on  attainder  of  treason  or 
felony t(. 

but  there  are  authorities  favourable  to  lord 
by  escheat ib.n, 

on  attainder  of  felony,  lord  is  to  have  title 
deeds,  though  said  not  to  be  forfeited, 

454 

trust  of  fireehold  is  by  particulsr  statutes' for- 
feitable for  high  treason,  but  not  for  felony 

ib.  455,  n. 

nor  ia  trust  of  term  attendant  on  inheritance 
forfeitable  for  felony, — contra  as  to  chattel 
real  not  attendant  on  inheritance  454  &  n. 

lord  is  entitled  to  term  attendant  on  es- 
cheated inheritance    . .         .  •         •  •  454 

but  takes  subject  to  other  terms  ••  456 

lord  by  escheat  may  redeem  mortgage  ib.  n. 

takes  subject  to  mortgagor's  equity  of  re- 
demption                 455,  n. 

right  of  action  cannot  escheat  . .         . .  454 

but  right  of  entr^  may,  yet  not  so  as  to  have 
grounded  a  wnt  of  escheat    ••         ,,     ib. 

writ  of  escheat  abolished  by  9  &  4  Will.  4, 
c.  27,  and  right  of  entry  on  escheat  thereby 
limited  to  twenty  years  ib.  n.,  458,  n. 

right  of  entry  forfeited  to  king  by  attainder 
of  high  treason,  but  right  of  action  not 

454,  n. 


ESCHEAT -eimtimugd. 

on  death  of  trustee  without  heirs,  land  would 
have  escheated  at  law  . .       Page  455 

and  not  have  been  subject  to  trust  in  equity 

ib, 

reference  to  s.  46  of  19  &  14  Vict  c.  60 
(which  repealed  4  &  5  Will.  4,  c.  29),  as 
to  escheat  or  forfeiture  of  lands  on  death  of 
trustee  or  mortgagee  without  an  heir  ib.  n. 

reference  to  99  &  40  Geo.  9,  c.  28,  authoriz- 
ing the  crown  to  direct  execution  of  trust 
of  lands  escheated      •  •         . .  ib,n. 

no  escheat  of  equitable  freehold,  for  a  lue 
was  not  forfeitable  at  common  law  .  •  455 

but  trustee  shall  hold  discharged  of  trust  ib. 

a  devise  prevents  an  escheat     •  •         ib.  456 

and  lands  are  bound  by  power  given  to  exe- 
cuton  to  sell  •  •         . .         •  •         . .  456 

and  perhaps  in  equity,  by  enrolled  condi- 
tional surrender,  although  surrenderee  not 
admitted         283,  n. 

escheat  is  prevented  even  by  title  of  moiety 
of  heir 456,  n. 

lord  may  enter  for  escheat  on  death  of  dis- 
seisee, unless  disseisor  has  aliened  by  feoff- 
ment   •  •         ••         «•         ••         ••  456 

disseisee  therefore  may  enter  on  lord  by  es- 
cheat, unless  there  has  been  descent  from 
lord  or  disseisor         . .         . •         .,     ib. 

law  is  ssme  on  ordinary  alienation  by  dis- 
seisor, and  death  of  aUenee  without  issue 

ib. 

lord  pleading  release  by  disseisee  must  show 
it  ..         ..         ..         ..  t6.  n. 

is  bound  by  avoidable  estates,  as  feoffment 
by  infant,  ^c. .  •         .  •  •         . .  456 

but  not  by  every  estoppel         • .         ih.  457 

tembU  that  course  of  descent  of  ft«eholds  is 
not  altered  by  escheat  of  gavelkind  or 
borough- English  lands         ..         ••  457 

even  on  escheat  to  king,  and  re-grant  reserv- 
ing other  services      . .         . .         ,.     ib. 

gavelkind  lands  are  forfeited  for  high  treason 

ib. 

but  do  not  escheat  for  felony    . .         . .     ib. 

nor  is  the  king  entitled  to  a  year  and  day 
waste    '•         ••         ..         ..         ••     t6. 

but  this  is  where  party  submits  to  judgment 
of  law,  and  does  not  hold  in  outlawry  for 
felony  ..         ..         ..         ..         ,,     ib. 

on  death  of  alien,  king  is  entitled  to  his  lands 
on  office  found  .  •         . .         .,     ib. 

unless  he  be  made  denizen,  and  die  without 
issue,  and  then  lands  escheat  . .     ib. 

but  son  born  after  denization  prevents  escheat 

ib. 

there  must  have  been  distinct  writs  of  es- 
cheat for  lands  held  by  distinct  services 

ib. 

what  acts  would  have  barred  lord  of  his  writ 
of  escheat        t6. 458 

when  acceptance  of  rent  not  a  bar       ••  458 

See  Prerogative  Right. 

ESCHEATORS;  acts  qualifying  right  of 
making  grants  of  land  seized  into  king's 
hands  before  escheators,  extend  to  eschest 
where  n6  immediate  tenure  of  crown  is 
found  •  •  .  •  •  •  .  •  457,  n. 
act  of  2  &  9  Edw.  6,  avoids  inquisition  not 
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finding  tenure  equally  with  one  alleging 

total  ignorance        ..         ••  Page^,n, 

ttmkie  tlMt  king'a  light  not  presumed  against 

mesne  tenure,  without  office  found  •  •     t6. 

ESSOIN ;  copyholders  may  be  essoined,  but 
cannot  do  suit  by  attorney    •  •         • .  246 

ESTATE  PUR  AUTRE  VIE.    See  Execu- 

TORS. 

ESTATE  TAIL ;  is  only  by  particular  cus- 
tom      •  •  ••  ••  ..  44, 4«5 

such  custom  supposed  to  have  existed  before 
statute  De  domit  44 

distinguishing  characters  of  fee  tail  and  fee 
conditional 45, 4€ 

recovery  in  customary  court  was  considered 
a  bar  to  estate  tail  of  copyholds,  in 
analogy  to  practice  in  freehold  cases      47 

barred  in  some  manors  by  surrender  only  ib, 

&  n. 

and  then  remainder-man  must  have  the  con- 
sent of  particular  tenant       . .         .  •     48 

in  others  both  by  surrender  and  recovery  47 

customs  may  be  concurrent      .  •         •  •     ib, 

surrender  to  will  only  would  have  been  suf- 
ficient, unless  custom  required  recovery 

ib. 

another  mode  was  by  forfeiture  and  regrant 

48 

disposition  of,  if  UgaU  to  be  effected  by  sur- 
render only  [S  &  4  WilL  4,  c.  74]       47,  n. 

devise  may  be  a  bar  under  particular  circum- 
stances  48 

proper  mode  of  barring  when  custom  was 
silent i6.  49 

or  when  the  practice  had  varied  . .     ib, 

proper  mode  of  barring  equitable  entail    ib. 

50 

disposition,  if  equitable,  may  be  either  by 
surrender  or  deed,  the  deed  to  be  entered 
on  court  rolls,  but  not  required  to  be  en- 
rolled [8  &  4  WiU.  4,  c.  74,  ss.  50,  53] 

50,  n. 

observations  on  proper  form  of  conveyance 
by  deed,  but  surrender  preferable  in  ordi- 
nary cases       •  •         . .         .  •         ...  1*6. 

affidavit  disclosing  contents  of  deed  of  dis- 
position, without  annexing  copy  of  it, 
deemed  sufficient       •  •         . .         • .     ifr. 

enrolment  of  deed  of  disposition  relates  back 
to  time  of  its  execution,  and  when  enrolled 
within  six  months  enables  tenant  in  tail  to 
make  good  title  ib, 

assurance  for  disentailing  copyholds  must'be 
entered  on  court  rolls  within  six  calendar 
months  after  its  execution     . .         . .     ib, 

so  as  to  deed  for  barring  equitable  estate  tail 
in  copyholds •         . .     t6. 

whether  acceptance   of  surrender  of  legal 

estate  by  cestui  que  trust  would  have  barred 

'  entail  and  remainders  .  •  . .     50,  51 

in  case  of  executed  trust  or  equitable  estate, 
same  forms  were  requisite  as  when  estate 
tail  was  of  legal  character  •  •  . .     50 

cannot  be  merged,  surrendered  or  extin- 
guished by  accession  of  greater  estate,  nor 
will  equitable  estate  tail  be  merged  by  ac- 
cession of  ^ga/ /re  ..  ..51 


ESTATE  T AIL- eontimued. 

may  merge  in  ultimate  fee  by  being  changed 
into  base  fee,  or  into  estate  tail  after  pos- 
sibility nf  issue  extinct  • .         Pmge  6 1 .  n. 

of  a  banknipiy  how  barred  under  8  &  4  Will. 
4,  c  74 ..  ••  ..  ••61 

see  a.  19  of  above  act,  as  to  conversion  c€ 
base  fee  into  fee  simple  absolute  . .   i<^^  o. 

barred  by  enfranchisement  51,  408 

circumstances  may  raise  a  premmptioa  of  an 
entail  having  been  barred    ..  51,  52 

recovery  in  value  was  confined  to  laads  within 
manor  •.  ..  ••  ••      52 

femes  covert  and  all  other  persona  were  ao- 
thorized  by  1  Will.  4.  c.  65,  (repealing  47 
Geo.  3,  c.  8,  and  59  Geo.  8,  c.  80.)  to  suf- 
fer recoveries  of  copyhold  and  ancient  de- 
mesne land  by  attorney     . .  •  •     t6. 

whether  allowed  of  a  trust,  when  it  cannot  be 
created  of  legal  estate        ..      U^  59,  Jtc. 

whether  estate  tail  of  copyholds  might  have 
been  barred  by  fine  or  recovery  in  Court 
of  Common  Pleas  . .  52,  &c 

or  by  fine  in  customary  court,  when  no  par- 
ticular custom  in  favour  of  it  •  •     54 

See  Bahkrupt;  Barom  avo  Feme;  Base 
Fee;  Feme  Covert;  MAMnAMus;  Pro- 

TECTOR. 

ESTOPPEL:  doctrine  of,  not  applicable  to    ^ 
copyholds  ..  ..  112,115 

See  Surrender. 

ESTOVERS  ;  whether  copyholders  are  entitled 

to,  of  common  right  . .  298,  299 

custom  would  seem  to  have  established  right 

in  most  manors  . .  . .  .  •  298 

in  one  case  distinction  made  between  top 

boughs  and  under  boughs  . .  •  •  299 

where  no  house  there  can  be  no  estovers 

298,  n. 
may  by  custom  be  taken  on  any  part  of  manor 

298 
custom  not  extinguished  by  neglect  of  usage. 

■5.,  n. 
right  not  defeated  by  lord's  alienation  of 
waste  or  woods,  or  by  excepting  them  in 
demise  of  manor  .  •         . .  . .       ib. 

under  custom  for  tenants  to  have  estovers, 
trespass  will  lie  against  lord  for  cutting 
down  trees,  not  leaving  sufficient  estovers, 

299 

and  for  cutting  down  pollinj^ers  [pollards] 

whereby  future  loppings  should  be  lost, 

ib. 

case  of  Ashmead  &  Rauger  favourable  to  ge- 

neral  right,  without  custom  ..       ib, 

but  judgment  therein  reversed  in  Dom.  Ptoe. 

by  eleven  lords  against  ten  • .       ib. 

See  Courts  of  Equity. 

ESTRAYS;  not  specified  among  manorial 
rights  excluded  from  operation  of  4  &  5 
Vict.  c.  85,  by  82nd  section,  uidess  ex- 
pressly commuted,  but  embraced  by  gene- 
ral words  of  that  section      . .  463,  n. 

estray  is  any  beast,  not  being  wild,  found 
within  some  lordship,  &c. . .  . .  468 

swans  and  cygnets  may  be  estrays,  but  no 
other  fowl  ••  ..  m.     ib. 

the  king's  beasts  cannot  be  taken  as  estrays, 

ib,,  n. 
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EST  RAYS-^ontimued, 
may    be   claimed    by    grant   from    crown, 

or  by  prcsLription  •  •  •  •  ib» 

what  proclamation  should  be  made  by  lord, 

464,465 

if  not  made,  owner  may  claim  at  any  time, 

464,  n. 

lord  to  take  notice  of  commonable  beaata 
marked  ••  469,  n. 

lord  may  retain  eitray  until  tender  of  rea- 
sonable compensation  for  expenses  ..  464 

but  should  demand  certain  sum,  if  question 
arise  on  quantum  of  satisfaction       . .     t6. 
to  identify  his  property,  without  beinpr 
It  to  an  oathy  and  lord  muat  restore  it  at 
Its  peril  •  •  . .  . .     i6. 

lord  has  absolute  property  after  a  year  and 
day       • .  • .  .  •  .  •     ib, 

whether  year  and  day  to  be  computed  from 
proclamation  or  seizure     . .  ib.,  n. 

property  of  infants  and  others  under  disabi- 
Jtties,  is  equally  bound  after  the  year  and 
day       •  •  469,  n* 

but  lord  has  qualified  property,  and  may 
maintain  trespass  against  stranger,  even 
before  seizure  •  •  • .  465 

or  trover  •  •  •  •  •  •  ib,,  n. 

but  could  not  amerce  him  in  manor  court, 

4(i5 

and  king  by  prerogative  has  property  before 
seizure  •  •  . .  .  •  ..     ib, 

whether  in  case  of  estray  again  straying  into 
another  lordship,  property  is  in  first  or 
second  lord         ..  464, 465,  n.,  467 

if  husband  die  before  seizure,  estray  taken 
in  manor  of  wife  belongs  to  her        464,  n. 

estray  cannot  be  worked        . .  . .  465 

but  cow  may  be  milched,  and  a  sheep  sheared, 

ib.  &  n. 

and  ordinary  restraint  used  to  prevent  estray 
breaking  down  fences        . .  .  •  465 

should  be  kept  in  loco  aperto  on  demesne 
lands    ••  ••  .•  ••     ib, 

bailiff  cannot  delegate  his  authority    . .     ib, 

no  action  lies  by  one  tenant  in  common  of 
manor  against  another,  who  should  alone 
seize  estray,  unless  by  prescription  . .    ib., 

466 

EVIDENCE ;  reference  to  14  &  15  Vict  c.  99, 
to  amend  the  law  of  evidence  846,  n. 

devisee  in  remainder,  who  had  surrendered 
to  customary  heir,  deemed  competent  wit- 
ness, though  heir  would  not  assent  to  sur- 
render ..  ..  ..  101,  n. 

practice  as  to  taking  surrenders  held  suffi- 
cient evidence  of  custom   . .  . .   105 

holding  of  court  by  devisor  thirty-five  years 
since,  and  appointment  of  gamekeepers, 
deemed  pHnd  fatie  proof  of  existence  of 
manor,  and  of  lessor's  title  ..  346 

what  evidence  of  title  vendor  of  copyholds  is 
bound  to  produce  to  purchaser,  and  prac- 
tice in  respect  thereto  as  regards  stewards 
of  manors  . .  . .  547,  848 

rule  in  freehold  cases  as  to  custody  and  cove- 
nant for  production  of  deeds,  applicable  to 
purchases  of  copyholds      ..  ..848 


E  V I  D£  NCE— coa/inafd. 

so  as  to  attested  copies  of  dieds,  not  on  re* 
cord  . .  . .  . .  P^f  548 

though  court  rolls,  strictly  speaking,  are  not 
records,  it  should  seem  that  purchaser  can- 
not call  for  attested  copies  of  authenti- 
cated entries  on  rolls         . .  . .     <5. 

purchaser  not  entitled  to  covenant  for  pro- 
duction of  copies  of  court  rolls  not  in  ven- 
dor's possession  or  power  « .  ib,,  n. 

whether  purchaser  of  copyholds  is  presumed 
to  have  notice  of  entries  on  court  rolls, 

848,  349 

court  rolls  are  of  public  nature,  for  benefit  of 
tenants  as  well  as  lord       •  •  •  •  349 

courts  of  law  grant  inspection  of  them  in 
question  between  tenants       .  •         • .     t5. 

but  right  of  inspection  is  eonflned  to  persons 
interested  ..  ..  ••     t5. 

court  refused  a  rule  for  inspection,  where 
lord  brought  ejectment  to  recover  land  as 
copyhold,  and  defendant  claimed  it  as  free- 
hold     •  •  ••  ..  ..     ib» 

and  where  inspection  desired  in  support  of 
indictment  against  lord     . .  . .     ib, 

in  action  by  one  copyholder  againat  another 
for  encroachment,  court  granted  rule  for 
the  plaintiff  to  inspect  and  take  copies  qf 
original  minutos  ..  *•  ib,,  Z50 

by  new  rules  for  establishing  uniformity  of 
practice  in  courts  of  common  law  at  West- 
minster, rule  for  inspection  of  court  rolls 
is  absolute  in  first  instance.  •      '  350  fft  n. 

court  rolls  are  evidence  only  as  against  lord 
and  tenants         •  •  . .  349f  n. 

court  rolls  not  being,  in  strictness,  matters  of 
record,  courts  admit  averment  of  error  in 
them     •  •  .  •  t  •  •  •  3^0 

more  usual  to  rely  on  evidence  of  court  rolls 
than  of  copies     .  •  •  •  ,,     ib. 

examined  stamped  copies  of  rolls  evidence  of 
surrender  taken  out  of  court,  and  of  ad- 
mittance under  it  .  •  . .     <5« 

court  roll  is  secondary  evidence  of  power  of 
attorney  to  surrender  copyholds         ib.,  n. 

although  rolls  are  not  expressly  exempted 
from  stamp  duty,  production  of  them  as 
evidence  of  surrenoer  made  out  of  court,  is 
no  evasion  of  act  (  Doe  &  Mee)         . .  850 

copy  of  court  roll  is  also  good  evidence  350, 

351 

so  an  examined  copy,  if  sworn  to  be  a  true 
one       •*  •*  ••  ••  851 

if  copies  be  produced,  semble  that  enjoy- 
ment of  estate  is  to  be  proved  t6.,  n. 

held,  in  one  case,  that  signature  of  steward 
was  not  necessary  to  admittance  of  thirty 
years' standing   ..  ..  ..851 

in  copies  of  modem  date,  steward's  hand- 
writing must  be  proved     •  •  >•     ib, 

according  to  report  in  Fortescue  of  Duke  qf 
Somerset  &  France,  copy  of  admission  of 
forty  years  old  was  rejected  in  evidence, 
because  steward's  hand  was  not  proved, 

ib. 

customary  of  antiquity  handed  down  from 
steward  to  steward,  although  without  a 
signature,  is  good  in  evidence         ib.,  852 

books  of  steward  or  bailifi*  of  numor,  charging 
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himaelf  with  monies  receiTed,  may  be  pro- 
daced  io  sapport  of  lord's  daim  to  cos- 
tomary  payments  from  tenants;  batvritb- 
oat  proof  of  actoal  payment  would  be  weak 
eTidence  •  •  •  •         Pagt  Vi2 

bdd  io  C.  B.,  that  book  received  by  steward 
from  predecessor,  and  accessible  to  tenants, 
in  which  were  entered  fines  assessed,  whe- 
ther paid  or  not,  was  properly  received  as 
evidence;  but  it  appeared  that  steward 
made  up  another  book  at  end  of  each  year, 
in  which  he  entered  fines  actually  paid, 

f6. 

steward's  minntes  are  open  to  inspection  of 
tenants,  and  as  errors  in  court  rolls  may  be 
corrected,  such  minutes  and  drafts  of  rolls, 
which  are  admissible  evidence,  should  be 
preserved  •  •  •  •  •  •     t6. 

when  copyholds  are  devised  to  heir,  he  must 
give  evidence  of  contents  of  will     •  •  1 83, 

184 

recital  of  will  in  copy  is  good  evidence  against 
lord  or  stranger  ..  ••  ••  852 

but  not  evidence  in  dispute  between  heir  and 
devisee  ••  ••  ••  ••t6. 

draft  of  court  roll  held  to  be  more  in  nature 
of  an  original  than  court  roll  itself  ..  85S 

recital  in  record  book,  under  special  circum- 
stances, deemed  good  evidence        . .     i6. 

what  must  have  b^n  proved  by  a  devisee, 

ih, 

probate  •of  will  was  not  evidence  of  devise  of 
real  estates        • .  . .  •  •  t6.  n. 

reference  to  s.  64  of  20  &  21  Vict  c.  77,  to 
amend  the  law  relating  to  probates,  ftc, 

ih. 

identity  of  lessor  of  the  plaintiff  must  be 
proved  in  ejectment  ..  ..  868 

person  claiming  under  remainder-man,  only 
need  prove  admittance  of  tenant  for  life, 

ih,  854 

evidence  of  admittance  or  grant  need  not  be 
given  where  title  does  not  come  in  ques- 
tion, -as  in  replevin  . .  . «  354 

seisin  of  ancestor  must  be  proved  in  eject- 
ment by  customary  heir;  and  by  what 
evidence  ••  ••  ..     i5. 

proof  of  possession  and  pernancy  of  rents  is 
primA  facie  evidence  of  seisin  in  fee,  but 
may  be  rebutted  by  stronger  cireumstantial 
evidence  •         ••J5- 

in  ejectment  by  heir,  descent  to  be  proved 
by  parish  registers  or  authenticated  copies, 

ib, 

possession  of  guardian  in  socage  is  evidence 
of  seisin  of  infant      .  •         • .         • .     i6. 

declaration  of  deceased  occupier  is  evidence 
of  seisin  of  person  under  whom  he  held, 

i5. 

customs  of  one  manor  cannot  be  proved  by 
evidence  of  customs  of  another        . .     ib, 

except  where  probable  ground  of  similitude, 
as  in  border  law,  and  tenant  right  estates 
in  northern  counties,  and  in  mine  coun- 
tries  <6.,  855 

evidence  as  to  other  manors  is  more  properly 
evidence  of  custom  pervading  a  whole 
district*.  •.  ••  ••  855 

verdict  fat  ot  against  one  customary  com- 
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moner,  is  evidence  for  or  against 
tner     •  •  •  •  •  • 

ao  in  other  cases  of  paUic  prescription,  as 
customary  tolls,  and  wfaedier  verdict  be 
recent  or  ancient..  ••  ••      tAu 

but  verdict  is  not  conclusive    ••         •  •      s5u 

tenant  not  claiming  by  custom  may  ^ve 
evidence  of  custom  ••  ..     i^ 

I  steward  may  be  a  witness*.  ••  SM,  lul 

'  whether  lofd  may  be  a  witness  for  copy- 
holder •  •  ••  ••     355,  n. 

reference  to  6  &  7  Vict  c.  85,  for  impioviac 
law  of  evidence  .  •  •  •  •  •     sA. 

copyholder  is  incompetent  witness  to  prove 
customary  right  for  tenants  to  uke  timber 
for  repairs  without  assignment  of  lord   t59 

custom  as  to  fines  cannot  be  proved  by  lords 
of  other  manors,  but  recent  sobmissioo 
of  several  tenants  to  such  payments  is  ad* 
missible  evidence  ..  ••  856 

alleged  custom  may  be  disproved  by  deposi- 
tions in  suit  against  former  lord         • .  ih» 

same  custom  not  being  in  controversy  in 
former  suit,  it  could  not  be  objected  that 
depositions,  if  declarations  only  of  per- 
sons deceased,  were  made  jm</  uiem  sm/os, 

•5. 

authorities  as  to  admissibility  of  depositions 
and  declarations  •  •  . .  i5.,  357 

of  usage,  will  control  ancient  admissions, 

857 

judgment  may  not  be  conclnaive  evidence 
against  long  usage     •  •  •  •     355,  n. 

to  establish  right  to  coals  under  fivehcM 
tenement,  lord  may  give  parol  evidence  of 
locality,  and  evidence  of  general  reputa- 
tion as  well  as  acts  of  taking  coal  under 
lands  of  other  freeholders    •  •         . .  857 

in  case  of  a  will,  parol  evidence  is  admissible 
only  where  there  is  a  latent  ambiguity, 
and  to  render  that  certain  which,  without 
aid  of  such  extrinsic  evidence,  is  uncer- 
tain.. ..  ••     124,  n.,  163,  n. 

entries  on  court  rolls  admissible  to  prove  a 
custom,  without  showing  it  has  bt-en  put 
in  use  .  •  .  •  • .     25, 357 

so  entries  on  rolls  of  custom  for  widow  to 
hold  estate  during  chaste  viduity  only, 
are  sufficient  evidence  to  ground  eject- 
ment by  remainder-man  for  a  forfeiture  on 
incontinence,  though  there  be  no  instance 
of  such  forfeiture  haVing  been  enforced, 

857 

reputation  alane  not  evidence  of  custom, 
though  admissible  to  prove  existence  of 
manor,  distinction  being  that  a  general 
right  can  be  proved  by  reputation,  but 
that  a  particular  right  cannot     . .  4, 2P7, 

857.858 

general  reputation  is  evidence  to  extend  re- 
corded custom  . .  • .  25,  858 

single  instance  may  be  sufficient  to  prove 
custom  ••  ..  28,26,858 

court  above  will  not  grant  new  trial  on  sug- 

Sestion  of  verdict  being  contrary  to  evi- 
ence,  where,  in  ejectment,  jury  decade 
upon  evidence  of  doubtful  nature,  as  the 
custom  may  be  tried  again  in  another 
ejectment  ••  ••  ••  858 
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held  in  Bm  h  Parker,  that  account  taken  by 
homage  of  custom  of  manor  150  years  ago, 
under  sanction  of  an  oath,  ought  to  be 
eonaidered  a  true  one        ••  Page  358,  n. 
evidence  of  a  widow's  estate  enljf,  does  not 
maintain  issue  that  wife  of  a  copyholder  is 
by  custom  entitled  for  life  • .  858 

casual  destruction  of  deeds  will  not  fiivour 
presumption  of  fiicts;   contra  if  person 
destroy  court  roll  or  copy,  designed  to  be 
eridence  against  himself  •  •  ib.  859 

old  parchment  writings  from  amount  muni- 
ments of  manor  admitted  as  evidence  of 
reputation  of  prescriptive  right  of  common, 
gainst  alleged  restricted  right        •  •  859 
tenants  of  manor  not  competent  to  decide 
question  of  eaclusive  right  claimed   ad- 
versely to  them  •  •  •  •  •  •     id. 

case  where  copyholder  was  competent  wit- 
ness since  8  &  4  Will  4,  c.  42,  ss.  26,  27, 

ib, 
by  same  rule  that  old  leases  are  evidence  in 
fiivour  of  those  claiming  under  lessors, 
licences  may  be  given  in  evidence  in  sup- 
port of  prescriptive  right  of  fishery,  if  there 
have  been  recent  payments  of  rents  under 
similar  licences  or  acts  of  ownership .  •     ib. 
ease,  where  entries  of  documents  in  ancient 
book  held  inadmissible  as  evidence  of  re- 
puution  to  prove  extent  of  msnor,  &c., 

859,  n. 
presentments  on  rolls  not  evidence  of  acts  of 
ownership  by  lord  .  •  . .  360 

when  surveys  will  be  evidence  . .     ib, 

case  where  map  used  by  deceased  stevard 
for  defining  copyholds  of  manor,  held  not 
admissible  to  show  public  highway  over 
certain  closes      . .  •  •  ib,n. 

enrolment  book  of  leases  in  office  of  bishop's 
auditor,  held  to  be  a  public  document  and 
evidence  for  lessee,  the  counterpart  being 
lost,  and  original  not  produced        859,  n. 
perambulation  by  lord  tield  to  be  evidence, 
though  slight,  of  act  of  ownership    . .  860 
in  Roe  8t  Brenton^  ancient  extent  of  crown 
lands  found  in  proper  office,  and  ss  dis- 
tinguishable from  survey  or  rental  of  pri- 
vate manor,  deemed  to  be  evidence,  al- 
though commission  could  not  be  found, 

ib. 
answers  of  tenants  to  interrogatories  put  at 
assession  court,  1  Eliz.  allowed  to  be  read, 
without    producing    the    interrogatories, 
which  could  not  be  found      . .         860,  n. 
survey  deemed  inadmissible,  there  being  no 
inquisition  or  commission  . .  . .     ifr. 

presumption  of  proprietory  right  in  slips  of 
wsste  is  in  favour  of  owner  of  adjoining 
inclosure,  whether  freeholder,  leaseholder 
or  copyholder ;  lord  therefore  must  show 
some  set  of  ownership       . .  860,  861 

evidence  which  applies  to  larger  portions  of 
waste,  applies  also  to  slips  communicating 
with  them  . .  • .  . .  861 

evidence  of  acts  of  ownership  by  lord  on  slips 
of  ground  in  one  part  of  manor,  may  be 
extended  to  acts  on  similar  lands  in  ano- 
ther part,  unity  of  character  or  ownership 
being  matter  for  judge  to  determine  upon. 
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in  consideration  of  admissibility  of  evidence 

(Dee  U  Kemp)     . .  . .         Page  862 

reference  to  judgment  of  Exchequer  Chamber 

in  Dee  k  Kemp  •  •  •  •  ib.  868 

and  to  case,  deciding  that  a  lease  being  a 
grant  of  all  mines  within  a  certain  district, 
evidence  of  acts  of  ownership  in  different 
parts  of  district  was  sufficient  proof  of 
possession  of  loeut  im  quo  •  •  862,  n. 

proof  that  land  had  never  been  assessed  to 
poor  rates,  deemed  slender  evidence  of 
property  not  being  within  parish  .  .482,  n. 

presumption  in  favour  of  owner  of  inclosed 
lands  adjoining  to  slips  of  waste,  extended 
to  lands  bound  by  sea  shore  • .  868 

leases  of  minerals,  5ic.,  in  other  parts  of  in- 
closed waste,  not  receivable  m  evidence 
for  lord,  unless  it  be  first  shown  that  locus 
m  quo  forms  part  of  one  entire  waste,  to 
which  leases  are  applicable  . .     ib\ 

payment  of  nominal  rent  on  three  occasions, 
after  thirty  years'  occupation  free  of  rent, 
held  to  be  evidence  that  occupation  began 
by  permission     .  •  .  •  •  •  364 

evidence  of  shooting  and  appointing  game- 
keeper, &C.,  does  not  assist  claim  to  right 
to  soil  •  •  • .  .  •  868,  n. 

breaking  down  fences  three  days  previously 
to  action  of  ejectment,  deemed  sufficient 
evidence  of  revocation  of  any  presumed 
licence .  •  • .  . .  864,  n. 

evidence  of  uninterrupted  possession  for 
twenty  years,  without  acknowledgment, 
will  bar  lord's  right  . •  ..     ib, 

payment  of  small  acknowledgment,  even  afrer 
twenty  years,  evidence  that  occupation  was 
permissive  ••  ••  ••     ib. 

possession  of  cottage  is  not  necessarily  ad- 
verse, but  may  be  presumed  to  have  com. 
menced  with  lord's  permission         . .     ib, 

case  of  right  not  barred  by  ss.  2  and  7  of  8  Ac 
4Will.  4,  c.  27   ..  ••  ..     ib. 

when  plaintiff*  makes  title  in  lord  of  manor  by 
forfeiture,  he  must  give  evidence  that  bis 
lessor  is  lord,  and  that  defendant  is  a  copy- 
holder, snd  committed  forfeiture      .  •  864 

evidence  of  there  being  sufficiency  of  common 
lef^  cannot  be  given  upon  issue  of  de  in» 
jurid     ••  ••  ••  865,  n. 

in  assize,  if  tenant  pleaded  nul  tort  nul  dis- 
seisin, he  could  not  have  given  evidence 
of  release  after  disseisin,  but  of  release 
before  he  might . .  . .  • .  865 

tenant  in  writ  of  right  who  joined  the  mise 
upon  the  mere  right,  could  not  have  given 
in  evidence  a  collateral  warranty,  but  must 
have  pleaded  it  . .  •  •  .•     ib. 

See  Boundary;  Commons;  Disclaimer; 
Fine  ;  Forfeiture  ;  Presumption  ; 
Quit  Rent  ;  Survey. 

EXCHANGES  by  copyholders,  effected  by 
surrendering  to  each  other  [reference  to  a 
case  of  joint  tenants]         ••  ••   101 

reference  to  4  &  5  Will.  4,  c.  80,  "  to  facili- 
tate  the  exchange  of  lands  lying  in  common 
fields"..  ••  ••  t5.  n. 

may  be  made  of  parsonsge  and  glebe  for 
copyholds  by  55  Geo.  8,  c  147        ••  185 
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EXCOMMUNICATE;  peraons  excommunU 
cated    may  receive  grant  of   copyholds 

PageSS 

EXECUTOR  AND  ADMINISTRATOR; 
authorized  by  3  &  4  Will.  4.  c.  42,  to  dU. 
train  for  arrears  of  rent  due  to  their  tes- 
tator or  intestate  ..  71,  n. 

of  grantee  pur  autre  vie  are  entitled  to  copy- 
holds by  statute  of  willst  1  Vict  c.  26,  to 
be  distributed  as  assets,  and  so  when  they 
take  as  special  occupants      . .  42,  71,  72, 

214,  n.,  236,  n. 

must  be  admitted  to  term  oi  years  in  copy- 
holds    ..  ..  ••  ..  207 

and  pay  fine  . .  . .  . .  234 

See  Admittance  ;  Devise  ;  Power. 

EXECUTORY  DEVISE ;  fee  upon  a  fee  may 
be  limited  of  copyholds  as  well  as  freeholds, 
by  devise  . .  . .  . .   1 29 

EXECUTORY  INTERESTS;  may  be  dis- 
posed  of  by  deed  under  8  &  9  Vict  c.  106, 
s.  6       .  •  •  •  •  •  279,  n. 

EXECUTORY  TRUSTS.  See  Trust  Es- 
tates; Trusts. 

EXTENT;  did  not  formerly  affect  copyholds 

39 
except  perhaps  by  custom     • .  226,  227 

but  lease  with  licence  is  extendible  •  •  39,  n., 

383 
See  Elegit. 

EXTINGUISHMENT!  term  is  more  imme- 
diately applicable  to  transfer  of  copyhold 
interest  to  lord    . .  . .  . .  397 

conveyance  to  lord  by  any  form,  or  any  act 
indicatory  of  intention  to  relinquish  te- 
nancy, is  an  extinguishment  of  copyhold 
interest  ••  ..  ..     J6. 

release  to  grantee  of  freehold  is  equally  an 
extinguishment  ..  ..       11,  n.,  397 

but  severance  by  lord's  grant  is  not  in  itself 
an  extinguishment  . .  897,  n. 

extinguishment  is  for  benefit  of  mortgagee  or 
devisee  of  manor  . .  « .  397 

had  been  considered  for  benefit  of  remainder- 
man, and  of  person  entitled  under  execu- 
tory devise  over  .  •  . .  . .     «fr. 

but  in  Bingham  &  JVoodgate,  Master  of  Rolls 
held  that  union  of  fee  of  customary  free- 
hold with  estate  for  life  of  lord  of  manor, 
was  a  suspension  only  of  the  seigniory 
during  lord's  life,  the  customary  fee  de- 
scending to  his  heir,  and  that  extinguish- 
ment takes  place  only  when  the  two  estates 
have  same  duration  . .  •  •  398 

whether  conveyance  to  lord  by  disseisin  is  an 
extinguishment  ..  ••  ..     i6. 

copyhold  interest  is  extinguished  by  escheat 
or  forfeiture        •  •  . •  .,     ib, 

so  customs  and  privileges  annexed  to  it     ib. 

semble  that  rule  extends  to  copyholds  where 
tenure  is  in  nature  q/'gavelkind  or  borough- 
English,  though  unity  of  possession  does 
not  destroy  custom  of  gavelkind  or  borough- 
English  lands     •  •  29,  30,  398,  &  n. 

so  long  as  demisable  quality  subsists,  land 
may  be  re- granted  again  by  copy,  12,  80, 

398 


EXTINGUISHMENT— «oii/M>etf.    • 

rule  applies  to  an  escheat    Pag0  13,  14,  998 

and  to  commonable  rights     . .  . .  398 

copyhold  interest  nay  be  suspended  only  by 

union    with    fireehold,   as    if   eopybolder 

become  seised  of  manor,  or  of  freehold 

interest  of  his  own  copyhold,  in  right  of 

another,  or  vice  vend         •  •  .  •  399 

by  marriage  of  copyholder  with /esM  aeigmiih' 

re$s,  copyhold  interest  will  be  sospeaded 

during  coverture  only        . .  ...     ib. 

cases  of  extinguishment  by  wife's  aoceptance 

of  fireehold  interest  •  •  . .     14. 

whether  lord  of  manor  on  whom  copyhold 

descends,  is  tributary  to  lessee  of  manor ; 

and,  if  an  extinguishment,  whether  lessee 

would  not  have  relief  in  equity        ib.,  400 

annexation  of  freehold  to  copyhold  is  also  an 

extinguishment,   as  by   acceptance  from 

lord  of  lease  for  years  of  copyhold  . .  490 

or  conveyance  or  lease  of  manor,  ib,,  404^  n* 

even  if  conveyance  were  in  joint-tenaocy,  or 

of  reversion  expectant  on  Icese  for  years, 

400,  n. 
or  by  descent  of  manor  to  copyholder  ••  400 
whether   descent   of  manor  to  unadmitted 

mortgagee  of  copyhold  would  operate  as 
an  extinguishment  of  copyhold  tenure,  402 

acceptance  of  lease  of  copyhold  would  be  an 
absolute  extinguishment . .  . .     401 

but  in  the  other  instances  lord  might  regrant 
by  copy  ..  ..  ..     ib. 

extinguishment  produced  by  copyholder's 
joining  with  lord  in  feoffment  of  the  manor 

ib, 

law  distinguishes  between  conveyance  of 
portion  of  copyhold  interest  to  lord,  and 
of  portion  of  freehold  interest  to  tenant; 
the  former  being  held  to  operate  as  an  ex- 
tinguishment of  portion  of  interest  only, 
and  the  latter  as  an  absolute  extinguish- 
ment   ..  ..  ..  ..     fk 

if  conveyance  of  freehold  interest  were  on 
condition,  copyhold  interest  would  not  re- 
vive on  entry  for  condition  broken,  98, 

401,  n. 
lord  pro  tempore  cannot  prejudice  remainder- 
man or  reversioner            .  •            80,  401 

acceptance  of  office  of  bailiff  not  extinguish- 
ment of  copyhold  interest .  •  401,  n. 

nor  is  lease  for  years  of  manor  merged  by 
accepunce  of  stewardship  for  life    .•     ib, 

law  of  merger  applies  to  copyholds,  but  is 
distinct  from  that  of  extinguiahnieot ; 
therefore  lease  by  copyholder  in  remainder 
will  not  be  drowned  by  surrender  of  life 
interest  to  remainder- man  •.  402 

and  if  remainder-man  grant  rent  charge,  and 
then  accept  surrender  of  life  interest,  rent 
shall  commence  presently. .  . .     ib. " 

surrender  of  lease  of  manor  does  not  affect 
interest  derived  under  title  of  lease  . .  403 

reference  to  case  of  Burton  v.  Burdmf  md 
Perkim,  on  doctrine  of  merger  and  sus- 
pension ..  ..  400,  n. 

acceptance  by  copyholder  of  eonveyanee,  or 
lease  for  years,  of  manor,  or  his  beeoniBg 
entitled  to  manor  by  descent,  wovM  be  an 
extinguishment  of  copyhold  interest  (but 
not  so  as  to  prevent  a  rewgrant)    400,  401 
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sembie,  that  l«aM  of  copyholcb  would  merge 
by  aengmneot  to  lessor     • .         P«gt  403 

rigbtf  or  power  ovor  copyholds  coupled  with 
interest,  may  be  extinguished  by  deed  of 
release,  and,  in  case  of  feme  oovert,  by 
surrender  ••  ••  131  &  n. 

See  Ekfbamchisement  ;  Relcasb. 


P. 

FAIR,  appendant,  may  by  custom  be  granted 
by  copy  .  •  •  •  . .     85 

FAIRS,  MARKETS,  TOLLS,  &c^  part  of 
manorial  rights  excluded  from  operation 
of  4  &  5  Vict.  c.  35,  by  s.  82,  unless  ex- 
pressly commuted  .  •  472,  n. 
are  annexed  to  many  manors            472,  473 
may  be  claimed  by  grant  or  prescription, 

473 
grant  is  usually  preceded  by  writ  of  ad  qmod 

■bSMMMI  •  •      to* 

even  then  grant  which  creates  nuisance  may 
be  repealed,  and  bow        • .  • .     ib. 

and  action  lies  by  private  owner  of  market 
who  is  injured     .  •  •  •  ib.,  n, 

uointerrupted  user  even  for  twenty  years 
creates prisi^/aeie right    ••  ..473 

but  is  no  protection  against  proceedings  for 
usurpation  ..  ..  ,•     ib, 

assise  of  nuisance  lay,  when  fair  or  market 
was  set  up  without  patent  • .  ib,,  n, 

encouraging  a  market  is  at  most  a  misde- 
meanor and  no  usurpation  of  franchise, 
therefore  quo  tearranto  does  not  lie,  473,  n. 

whether  information  in  nature  ofquo  warranto 
for  usurpation  upon  crown  can  be  granted 
on  application  of  private  person      •  •     ib, 

remedies  given  to  grantee  or  owner  against 
person  erecting  a  stall  on  his  own  ground 
near  to  market,  or  persons'  selling  in  pri- 
vate bouses         •  •  . .  •  •  478 

custom  to  erect  booths,  &&,  on  waste  during 
fairs,  is  good      ..  ••  16.,  474 

long  uninterrupted  usage  will  be  a  bar  to 


action 


474 


whether  grantee  of  newly-created  market  can 
maintain  action  against  person  selling 
marketable  articles  in  his  own  shop       ib, 

fair  or  market,  under  general  grant,  may  be 
held  at  any  convenient  place  . .     ib. 

when  limited  to  a  particular  vill,  may  be  re- 
moved to  any  part  of  it     •  •  • .     ib. 

after  notice,  trespass  lies  for  going  on  soil  in 
old  market  place. .  . .  ,,     ib. 

court  of  pi£poudrt  is  incident  to  gprant  of  fair 
or  market  •  •  .  •  ..     ib, 

also  the  right  to  appoint  a  clerk,  with  rea- 
sonable fees  of  office  •  •  ib,,  475 

court  ofpiepoadre  is  a  court  of  record,  474,  n. 

nature  of  its  jurisdiction        ••  ••     ib, 

tolls  not  necessarily  incident  to  fair  or  mar- 
ket       •  •  ..  •«  ••   47  0 

tenants  in  ancient  demesne  have  qualified 
exemption  from  toll  425,  426,  473,  n. 

when  toll  granted  is  unreasonable,  it  is  a  free 
&ir  or  market,  and  grant  of  toll  V9id,  475 

particular  words  in  grant  of  fair  held  not  to 
signify  "tolls,*'  being  simply  a  grant;— 


FAIRS,  MARK£TS,T0LL8,&c— eea/l«a««L 
alit$r  if  it  had  been  a  charter  of  confirma- 
tion, supported  by  usage  . .    Page  475,  n. 

exaction  of  outrageous  toll  eniitlM  king  to 
seize  the  franchise  •  •  •  •  475 

toll  traverse  may  be  claimed  by  prescription; 
also  toll  thorough  for  reasonable  cause 
{Brett  Y,  Bealts).*  •-  ••     ib, 

special  consideration  not  necessary  to  sup- 
port claim  to  toll  traverse . .  ib,,  n. 

what  evidence  requisite  to  support  claim,  ib, 

persons  interested  may  from  necessity  be 
competent  witnesses  . «  ••     ib, 

reference  to  distinction  between  toll  traverse 
and  toll  thorough  ..  ••     ib. 

when  equity  will  interfere  to  enforce  lord's 
right  to  toll         . .  . .  474,  n. 

although  toll  not  demandable,  owner  may 
claim  staliage  and  piccagg .  •  • .  475 

remedy  for  this  is  trespass    . .  •  •     ib, 

stallage  and  piccage  are  derived  from  right 
to  soil  ..  ••  ••  ib.,  n. 

table  in  open  market  considered  a  stall      ib, 

party  entitled  to  stallage  may  waive  tort  and 
bring  assumpsit  . .  . .  . .     i5. 

franchise  forfeited  by  non-user  and  mis^uter 

476 

the  patent  to  be  repealed  by  writ  of  sctrs 
jadoM   *•  ••  ••  ••     to, 

reference  to  10  &  11  Vict.  c.  14,  for  consoli- 
dating in  one  act  provisions  usually  con- 
tained in  acts  for  constructing  or  repealing 
markets  and  fairs  . .  ib,,  n. 

FEALTY ;  to  be  iterated  on  every  change  of 
lord,  and  every  new  purchase  or  descent, 
if  required,  and  so  differs  from  homage, 

244,  n. 
See  Court  Baron  ;  Services. 

FEES ;  reference  to  ss.  14,  52,  56  and  86  of 
4  8c  5  Vict.  c.  36  (the  Copyhold  Act, 
1841)  as  to  fees  atuched  to  stewardship 
and  manor      . .         • .         . .         270,  n. 

reference  tos.  19ofl5&16  Vict.  c.  51  (the 
Copyhold  Act,  1852)  as  to  compensation  to 
steward  for  trouble  and  extinguishment  of 
office    ..  ..  ..  271,  n. 

reference  to  ss.  6  and  28  of  21  &  22  Vict.  c. 
58  (the  Copyhold  Act.  1858),  as  to 
steward's  compensation  previous  to  en- 
franchisement    . .  •  •  .,     ib. 

fees  are  established  by  custom  . .  271 

must  be  reasonable  when  no  evidence  of 
usage    ..  ••  ..  ..     ib, 

prescription  for  lord  to  have  fee  for  holding 
general  court  is  bad  . .  ib.,  n. 

contra  for  a  special  court       •  •  .•     ib. 

by  custom  steward  may  have  sole .  right  of 
preparing  surrenders         ..       21, 271,  n. 

excess  insisted  upon,  is  reeovcrable  in  action 
•on  case  ..  ..  271,272 

perhaps  indictment  would  lie  for  extortion, 

272 

fees  of  steward,  acting  in  that  character  only, 
not  taxable         . .  • .  272,  n. 

distinct  fees  for  each  distinct  copyhold  in- 
cluded in  one  copy  cannot  be  charged,  ex- 
cept by  usage  {tverost  &  Qlyn)       ..  272 

but  steward  can  recover  for  additional  trouble 
on  a  quantum  meruit  ,.  ,,     ib. 
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•urrender  to  uses  may  operate  as  a  aeverance 
of  particular  lands  ••    Page  272,  n, 

ease  of  Ewint  ▼.  Upther,  as  to  fees  to  which 
steward  was  entitled  on  admission  to  allot- 
ments •  •  ••  ••  ••     ib» 

case  of  Traherne  v.  Gardner,  as  to  stamps  and 
fees  on  admission  of  joint-tenants  to  dis- 
tinct tenements,  and  compensation  in  re- 
spect of  abolition  of  surrender  to  will    t6. 

case  of  Searle  &  Marsh  appears  to  have  been 
decided  on  evidence  of  usage  • .  272 

rule  as  to  multiplication  of  fees  confined 
to  those  payable  for  surrender  and  admit- 
tance   •  •  .  •  .  •  t6.,  273 

distinct  fees  not  chargeable  on  suffering  re- 
covery of  separate  copyholds  by  one  plaint 

27S 

each  undivided  share  is  a  distinct  copyhold 
for  steward's  benefit,  when  separate  fees 
are  payable  by  custom  for  each  distinct 
tenement  •  •  ■  •  •  •     ib» 

case  of  Attree  &  Scuti,  establishing  this  prin- 
ciple      •  •  .•  ••  m»       ibm 

but  right  not  generally  insisted  upon  . .     ib. 

one  set  of  fees  only  due  on  admission  in  co- 
parcenary, unless  coparceners  elect  to  be 
admitted  separately  . .  . .     i6. 

steward  may  refuse  admittance  until  his  fees 
are  paid  ••  ••  191,  n. 

See  Fine  ;  Stewabd. 

FEE  SIMPLE  CONDITIONAL;  how  dis- 
tinguishable from  fee  tail . .  . .     45 

converted  into  absolute  fee  by  merger  in 
possibility  of  reverter        ••  t6.  n.,  46,  n. 

created  by  surrender  to  a  man  and  heirs  of 
his  body,  except  by  custom  •  •     45 

for  what  purposes  condition  is  performed  by 
having  issue        ••  ••  ..46 

See  Bankrupt. 

FEE  TAIL.    See  Estate  Tail. 

FEE  UPON  A  FEE  ..  ..129 

FELO  DE  S£;  not  specified  among  manorial 
rights  excluded  from  operation  of  #  &  5 
Vict  c.  35,  by  s.  82,  unless  expressly  com- 
muted, but  embraced  by  general  words  of 
that  section         . .  .  •  458,  n. 

what  constitutes  the  offence  . .         458  &  n. 

his  goods  and  chattels  do  not  pass  by  grant 
of  bona  et  eatalla  felonum  ..  ••  458 

nor  will  debts  pass  by  grant  of  goods  and 
chattels  of  felons,  or  felons  of  themselves, 

ib.t  n. 

contra,  as  to  ready  money      •  •  459,  n. 

when  grant  of  omnia  bona  el  eatalla  will  pass 
specialties  and  debts,  and  when  not  458, 

459,  n. 

no  person  under  age  of  discretion,  or  non 
compoM,ctJihefelodese     ••  •.  459 

offence  is  saved  by  not  dying  within  year  and 
day  after  the  act .  •  •  •  •  •     ib. 

chattels  both  real  and  personal  are  forfeited 
by  the  offence     ••  ••  ..     t6. 

what  joint  chattels  are  and  are  not  forfeited 
by  it     ••  ••  ••  1*6.  &  n. 

chattels  not  forfeited  until  finding  by  coroner's 
inquisition  ..  ••  ••  460 

but  inquisition  has  relation  to  act .      . .  459 


FELO  DE  SE— emrflmisd. 

act  not  a  comiptioa  of  blood,  therdbre 
inheritances  not  forfeited  ••         Page  459 

nor  wife  barred,  of  dower      • .  •  •     t5. 

reference  to  act  of  parliament  by  which 
corruption  of  blood  is  taken  away,  except 
in  treason  and  murder       . .  i5.  a. 

forfeiture  is  to  king,  or  his  grantee      469,  a. 

and  title  cannot  be  made  to  it  by  prescrip- 
tion      ..  ••  ..  1*5.  460 

crown  usually  authorises  grant  of  administra- 
tion to  creditor  of  deceased  459,  n. 

effect  of  grant  of  chattels  of  felons  of  them- 
selves, as  to  chattels  claimed  ander  fran- 
chise forfeited  by  attainder  of  treason  after 
grant    •»  ...  ••  ••     ib, 

reference  to  4  &  5  W.  &  M.  c  22,  prereming 
necessity  of  pleading  grants  of  fehNM* 
goods,  deodands,  ftc,  to  coroner's  inqaisi- 
tion,  and  of  inroUing  the  whole  c«  the 
grant    • .  • .  . .        ib.  460,  n. 

since  which,  coronen  have  discontinned  re- 
turning inquisitions  into  B.  R.         460,  n. 

coroner's  inquisition    should   find  whether 

Sarty  had  any  chattels,  and  specify  same ; 
ut  omission  may  be  supplied  by  a  meUmt 
inqtarentbam  ••  -•  ..     •& 

what  must  be  pleaded  by  grantee,  if  trespass 
be  brought  for  seizure,  after  such  finding,  tk. 

goods  of  felo  de  se  not  liable  for  hia  debts  in 
the  hands  of  the  queen      .  •  . .  460 

nor  in  hands  of  a  grantee,  except  to  satisfy 
crown  debts         • .  . .  •  •     iiu 

finding  by  coroner's  inquiution  must  be  on 
view  of  body       .  •  .  •  •  •    15. 

coroner  acts  both  judicially  and  ministerialjy 

*&.  &  n. 

his  duty ;  and  what  is  requisite  to  be  shown 
by  inquisition     •  •  460, 461  &  n^  463 

if  full  in  substance,  coroner  may  be  served 
with  rule  to  amend  defect  in  form         463 

whether  coroner  can  act  by  deputy      .  •  461 

may  be  committed  for  false  return     i5.  &  n. 

not  obliged  to  return  depositions  unless  ander 
special  circumstances         ..  .•     iA. 

reference  to  modem  statutes  relating  to  office 
of  coroner  ••  ..  ..15. 

what  presentment  to  be  made  when  body  not 
found    ..  ..  ..  ..  461 

when  and  bow  coroner's  inquisition  may  be 
traversed,  or  a  meliui  inquirendiam  be  ob- 
tained ..  ••  ••  i5. 463 

or  inquisition  set  aside  . .  462,  n. 

if  chattels  withheld,  queen  may  proceed  by 
information  in  Exchequer  in  nature  of 
trover,  and  for  debts  by  information  there, 
or  in  B.  R.  . .  . .  . .  463 

grantee  of  the  goods  may  bring  trover,  avid 
action  of  debt ;  and  $eire  faciat  for  debts 
of  record  ..  ..  ..15. 

forfeiture  is  saved  by  pardon  before  inquisi- 
tion is  found        . .  • .  • .    tt. 

but  not  by  general  pardon  after  inquisition,  ib, 

which,  however,  may  operate  as  release  of 
debt     ..  ••  ••  ••(5. 

FEME  COVERT ;  husband  must  concur  in 
disposition  of  copyholds  of  which  she  b 
tenant  in  tail  [8  &  4  Will.  4^  c.  74ys.  40] 

"   7,  n. 
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FEME  COVERT— c<w/mtc«<7. 

was  authorixed  by  1  Will.  4,  c.  65,  (repealing 
former  statutes,)  to  suffer  recovery  by  at- 
torney, (now  see  8  ft  4  Will.  4,  c.  74,) 

Page  62  9i  n. 
may  be  grantee  of  copyholds  • .     88 

cannot  take  under  immediate  grant  from  hus- 
band      ••  ••  ••  ••      w« 

her  purchase  is  good  until  husband  disagree, 

1*6. 

under  agreement  by  husband  before  marriage 
may  devise  good  title  in  equity     110,  176 

her  marriage  is  a  rerocation  in  Uw  of  a  pre- 
vious will  ..  ..  106,176 

and  suspension  of  any  previous  surrender, 

106, 147, 176 

by  8.  77  of  8  &  4  Will.  4,  c.  74,  she  may  re- 
lease or  extinguish  mere  right  or  power, 
by  deed,  to  be  acknowledged  as  mentioned 
in  s.  79,  and  husband  concurring,  106, 

107,  n. 

under  8  fr  9  Vict  c.  106,  s.  6,  may,  by  deed 
made  conformably  to  above  act,  dispose  of 
contingent  and  like  interests  107,  n. 

what  powers  may  be  executed  by  her  •  •   107 

sembUf  she  may  exercise  power  of  nomination, 
or  power  appendant,  or  in  gross,  given  to 
her  whilst  sole    ..  ••  ..     ib. 

power  given  to  her,  notwiihtianding  coverture, 
does  not  disable  her  from  making  a  will 
after  she  becomes  sole       . .  •.     ib. 

will  o^  not  made  valid  by  1  Vict  c.  26,  ex- 
cept it  would  have  been  so  prior  to  that 
act       ••  ••  ••  152,  n. 

aembie,  she  is  bound  by  custom  to  seize  as 
forfeited  after  proclamations         195  &  n. 

whether  entitled  by  descent,  or  surrender  to 
will,  or  otherwise,  she  may  claim  to  be  ad- 
mitted under  1  Will.  4,  c.  65  (repealing 
9  Geo.  l,c.  29)  ••  ..  •.   197 

act  gives  lord  remedy  for  fine  « .  225 

whether  she  could  have  conveyed  a  trust  or 
equitable  interest  in  copyholds  by  fine  in 
Common  Pleas  prior  to  act  of  8  &  4  WilL 
4y  c.  74,  abolishing  fines    ..  ..54 

may,  under  8  &  9  Vict  c.  106,  s.  7,  by  deed 
msclaim  estate  or  interest  in  hereditaments 
of  any  tenure      ••  ..  181,  n. 

See  Admittance  ;  Baron  and  Feme  ; 
Fine;  Forfeiture;  Freebench;  Ue- 
RioTs ;  Power  ;  Protector  ;  Services  ; 
Surrender. 

FEOFFMENT    OF    COPYHOLDS,    with 

livery  of  seisin  was  a  forfeiture,  but  not 

without  livery     . .  . .  809,  820 

reference  to  8  &  9  Vict  c.  106,  a.  4,    809,  n 

FEUDAL   SYSTEM ;    not  fully  established 

till  about  middle  of  the  reign  of  William 

the  Conqueror     . .  •  •  .  •  440 

heriot  is  a  badge  of  it  ••  ••  252 

See  Court  Baron  (s.  2). 

FINES,  SUR-CONUZANCE,  8rc. ;  operated 
aa  a  bar  both  to  lord  and  copyholder  when 
levied  by  disseisor  •  •        54,  65,  66 

but  fine  levied  by  copyholder,  or  by  collu- 
sion, was  void  against  lord        55,  66,  809 

abolished  by  8  &  4  Will.  4,  c.  74. 

See  Feme  Covert  ;  Forfeiture. 


FINE  ;  nayment  of  fines  and  fees  by  devisees 
regulated  by  4th  section  of  1  Vict.  c.  26, 

Page  152,  n. 

reference  to  provisions  of  4  &  5  Vict  c.  35, 
as  to  terms  of  commutation  of  arbitrary  ad- 
mission fines,  and  of  ouit  rents,  heriots, 
and  lord's  proprietory  interest  in  timber, 
sc.       ••  ••  ••  216,  n. 

also  to  6  &  7  Vict.  c.  28,  7  &  8  Vict  c.  55, 15 
&  16  Vict  c.  51,  and  21  &  22  Vict  c.  94. 

is  due  to  lord  on  act  of  admittance      • .     ib. 

sometimes  payable  on  change  of  lord  •.  217 

case  of  Duke  rf"  Somertet  v.  Framce        . .   218 

custom  that  in  aasesaing  fine,  lord  was  not 
restricted  in  amount  to  any  number  of 
years'  value  of  particular  tenement,  held 
bad ;  Daugku  v.  Lord  Dytart    • .    t6.  &  n. 

lease,  when  railway  company  held  not  liable 
to  pay  admission  fines  . .  . .     <5. 

when  payable  on  change  of  lord,  change 
must  be  bv  act  of  God       ..  ..  2)8 

heir  might  keep  lord  out  of  his  fine  by  de- 
laying admittance,  but  lord,  on  seizure 
quoueque,  would  not  be  bound  to  account 
torrents  ..  ..  ..  195 

by  special  custom  of  some  manors,  no  fine  is 
payable  by  customary  heir  ..  217 

is  payable  by  purchaser        ••  ..218 

nonpayment  is  no  breach  of  covenant  to  sur- 
render at  costs  of  vendor  • .  <5.  219 

in  some  manors  is  certain,  in  others  uncertain 

219 

must  be  reasonable,  and  not  exceed  two 
years'  value,  deducting  quit  rents,  219» 

228,  224 

allusion  by  C.  B.  Macdonald  to  establishment 
of  rule  as  to  two  years'  value  219,  n. 

whether  local  drainage,  or  fen  rate,  ought  to 
be  deducted        •  •  . .  228,  n. 

a  full  fine  seldom  exacted      ••         219,  220 

to  what  case  the  rule  as  to  two  years'  value 
doea  and  does  not  extend  .  •         220,  221 

ancient  authorities  on  the  subject     219  &  n. 

is  relaxed  on  admittance  of  joint- tenants, 

221,  222 

from  whom,  however,  one  fine  only  is  due, 

222 

which  under  rule  settled  by  cases  of  Taylor 
&  Pembroke,  and  IViUon  &  Hoare,  can 
never  amount  to  four  years'  improved 
value    ••  ..  ..         228  &  m 

by  custom,  persons  already  customary  tenants 
pay  a  small  fine  only  on  admission  to  other 
copyholds  ..  ..  «•  221 

purchase  of  email  estate  to  avoid  fine  by  ad- 
mission to  larger  estate  (under  special  cus- 
tom), is  no  fraud  on  lord  . .  •.     ib, 

meaning  of  the  word  "  eeequi  "  • .     ib, 

more  usual  custom  as  to  fines  on  grants  of 
copyholds  for  lives  • .  220,  221 

settled  by  case  of  WiUon  &  Hoare,  that,  on 
admission  of  joint-tenants,  fine  must  be 
assessed  on  principle  of  two  years'  value 
in  respect  of  surrenderee  or  devisee  first 
named  in  admission,  half  that  amount  in 
respect  of  the  second,  half  the  last  sum  in 
respect  of  the  third,  and  so  halving  down- 
wards as  to  any  additional  persons  admitted 

228 

judgment  in  WiUon  &  Hoare  recognised  by 
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Lord  Abugcr^  jndgnoit  in  Skepford  St 
Wmdftrdj  cited  ..  ..    P^e  203,  n. 

aad  which  established  that  person  smreiider- 
ing  to  the  bk  of  himself  and  othcn  must 
be  le-admitted,  and  fine  .  •     tk 

lord  mamM,  be  aadafied  with  fine  from  ap- 
pointee, and  cannot  compel  adnuasion  of 
appointor,  although  he  has  both  a  pover 
and  an  interest  [  The  Kimg  w.  The  Lord  rf 
ike  Mmmm  ef  Oaad^r]  235,  n. 

case  of  Grasi  &  JstU,  on  inbf  ect  of  arbitrary 
fines,  decided  thai  lord  is  not  bocind  to 
allow  Cor  land  tax  . .  223 

certainty  of  fine  mart  be  decided  hy  coort 
rolls      ••  ••  ••  22d 

will  be  disproved  by  variatioB  in  long  series 
of  ancient  coort  rolls  ••  ..     tA. 

a  few  contradictory  instances  no  evidence 
either  way  •  •  •  •  ••     ih. 

may  be  reiatiTeiy  certain       ..  «.     il. 

heir,  by  waiving  admittance,  eannot  defeat 
lord  of  his  fine,  fior  he  may  seise  yssnsfae,  lA. 

in  case  of  infiincy,  cwieitme,  or  lonacy,  lord 
may  seize  gmamtqme,  or  adopt  provisions 
of  1  WilL  4,  c  fid  ••  . .     ii. 

case  of  right  of  seinve  fs soifae  not  being 
affected  by  s.  9  of  above  miy  Doe  v.  JAu. 

Cb  ••  ••  ••  t^    Ila 

heir  not  entitled  to  smrender,  except  on 
satisfying  lord  the  customary  fine     . .  225 

payable  by  the  infant  and  not  by  the  guardian 

U. 

not  payable  by  a  sarrenderce»  if  he  dispense 
with  admission,  except  by  custom    . .  226 

but  in  case  of  death  of  snrrendcror,  his  heir 
must  be  admitted  and  fine  ..  ..15. 

tembie,  that  single  fine  only  is  payable  by 
heir  of  surrenderee  ••  ••     t6. 

but  if  the  heir  of  copyholder  die  befive  ad- 
nuasion, lord  gets  a  double  fine        •  .     »A. 

case  of  lord's  title  to  doable  fine*  Lemdetho- 
remgh  v.  Poster    .•  ••  tk  n. 

must  be  paid  on  admittance  under  forfeited 
condition,  and  on  re-admission  of  surren- 
deror   •  •  ••  ••  ••  ^^ 

due  on  admittance  of  extender,  when  copy- 
holds are  extended  .  •  t&.,  227 

sewMo,  that  express  or  implied  admittance 
under  writ  of  elegit,  pursuant  to  1  &  2 
Vict.  c.  110,  will  entitle  lord  to  fine, 

227,  n. 

being  due  on  admittance  only,  is  not  payable 
by  reason  of  steward's  acceptance  of  sur- 
render from  unadmitted  surrenderee    227 

coaCro,  on  lord's  acceptance  of  it         ••     ib. 

one  fine  only  due  where  particular  estate  and 
remainders  over  are  created  • .     ih. 

fine  on  admissioa  to  estate  in  remainder  is 
usually  one  half  •  •  •  •  m.     ib. 

whether  rule  as  to  two  years'  value  would 
not  be  relaxed,  where  remainder- men  are 
admitted  by  admiaaion  of  tenant  for  life, 
and  lord  be  compelled  to  apportion  fine, 

ib,,  n. 

case  of  Bamrs  fr  Corke         •  •  •  •  227 

one  fine  only  is  due  when  particular  tenant 
and  remainder- man  join  in  surrender     ib, 

may  be  assessed  on  particular  tenant  or  ap- 
'portioned  «•  ••  ••     i6. 
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tenant  for  lile 


to 


fine  by 

.  •  ^*^  227,  n. 

not  compelled  to  pay  his 

portion  till  death  of  particular  tenant  228 

when  remainder-man  is  subject  to  fall  fine, 

same  is  not  payable  till  death  of  partionlar 

tenant  ..  ..  ••  ..cAl 

dear  evidence  is  requisite  to  establish  lord's 

right  to  fine  from  remainder- man    . .     IK 

case  of  i)eM  and  Ck^er  ^  £lf  v.  Cmldeeot, 

A. 
confirmatioD  of  rule  that,  except  hy  special 
cottom.  remainder-man  u  not  liable  to  a 
fine  on  death  of  tenant  for  life,  and  re- 
cognition of  the  validity  of  custom         ik^ 

229,  2J0,  231 
to  asKSsment  of  fines,  where  by 
custom  fine  was  due  on  admittance  of  re- 
mainder-man, BiekariUom  v.  Kenmt     230, 

231,  n. 

where  fine  held  payable  by  eznentory 

devisee,  ilsa^feld  v.  Bamd/kid         231,  n. 

person  entitled  to  rent  charge  is  not  coairi- 

butory  •  •  •  •  •  •  22B,  ik 

whether  fine  paid  by  tenant  for  life  would 
be  a  lien  on  the  lands,  on  principle  of  re- 
newal fines  for  leases         •  •  227,  n. 
whether  remission  of  fine  on  admittance  of 
particular  tenant   diachaiges  remainder- 
man    •  •             •  •             •  •             228,  n. 

whether  loid  may  not  make  separato  aiiiiiii 
ments  ••  ••  ••  ••     to. 

should  be  taken  of  settlor  on  re-admiaiion  to 

iem  esute  than  the  fee      . .  • .  231 

would  be  due  only  in  case  the  settlor  claimed 

tobeadmitted    ••  ••  ••     Ik 

not  due  in  respect  of  reversion,  on  detemu- 
nation  of  particular  estate,  whether  or  not 
whole  interest  be  parted  with  by  auirender, 

ib. 
as  suirenderor  would  under  sunsudei  to  uses 
take  by  purchase  (since  3  &  4  Will.  4,  c. 
106),  fine  would  be  payable  by  him,  it, 
hy  special  custom  admiasion  of  reasainder- 
man  could  be  compelled   ..  ib^iu 

payable  by  heir  or  surrenderee  of  reversioner 
or  remainder-mao  •  •  231, 232 

heir  or  his  surrenderee  could  not  compel  en- 
rolment of  surrender  of  reversionary  in- 
terest  without  payment  of  descent  fine, 

232 
payable  by  surrenderee  of  particular  tenant, 

231,232 

was  not  due  on  recovery  by  tenant  in  tail 

already  admitted,  if  plaint  was  brought 

against  him,  or  against  copyholder  fcr  life, 

232 

but  would  have  been  payable  on  recovery  by 

plaint,  upoD  accruer  of  new  title      •  •     ib» 

Mr.  Watkins  of  opinion  that  fine  would  have 

been  due  on  admittance  of  tenant  to  plaint, 

if  recovery  had  been  suffered  in  that  way, 

ib. 
not  due  on  performance  of  eondition  hy  sur- 
renderor, or  breach  of  it  by  surrenderee, 

ib. 
by  joint-tenants     •  *  «-•  ib.  233 

by  coparceners       •  •  •  •  •  •  233 

by  tenants  in  common  •  •  •  •    ib. 
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cases  of  Garland  &  J§kyU,  and  Hottoway  & 
Berktlgy^  overruling  decision  in  Mtree  & 
Scutt,  that  inultiplicatioB  of  fines  and  ser- 
▼icea,  continued,  though  undivided  shares 
had  reunited  •  •  . .    Page  233 

but  as  on  devise  to  tenants  in  common,  there 
is  no  reunion  of  shares  until  admittance  of 
surraoderee,  separate  feea  and  stamps  are 
necessary,  Reg,  v.  Eton  CoHege, 

238.  234,  n. 

as  husband  need  not  be  admitted  to  copy- 
lK>lds  of  wiiie,  he  is  not  subject  to  fine, 

234 

not  payable  in  case  of  curtesy  and  dower, 
unless  admittance  necessary  . .     ib. 

nor  by  husband  on  death  of  feme  covert 
termor  •  •  • .  •  •     i6. 

due  from  executor  or  administrator, 

219,  n.,  234 

and  from  appointee  under  power        • .  234 

double  fine  saved  by  giving  power  of  sale  to 
executors  •  •  • .  ib.  235 

under  s.  21 0  of  Bankruptcy  Act,  1 849,  vendee 
of  copyhold  or  customary  lands  was  to 
compound  with  lord  for  fines        203,  235 

insolvent  debtors  virtually  abolished  by  s.  1 
olthe  Bankruptcy  Act,  1861  ..  235 

due  from  special  occupant    ••  ••     ib, 

smMf,  that  executor  or  administrator,  en- 
titled pur  autrt  vie  under  Stat  of  Wills 
(1  Vict.  c.  26),  is  a  quasi  special  occupant^ 
and  to  be  admitted  and  fine  236,  n. 

does  not  accrue  on  release  of  right      . .  237 

was  not  due  from  disseisee  on  entry  or  re- 
covery by  plaint  • .  . .  236 

not  due  from  cestui  que  tnui  or  those  claim- 
ing under  htm    •  •  • .  t^.  237 

nor  from  heir  of  mortgagor,  nor  assignee  or 
devisee  of  equity  of  redemption,  if  mort- 
gagee admitted  . .  •  •  .  •  237 

nor  from  mortgagee,  release  of  equity  of  re- 
demption •  •  ..  •,     ib. 

to  be  paid  on  admittance  of  trustee  or  mort- 
gagee, or  his  heirs  or  devisees      236,  237 

trmstee  may  reimburse  himself  fine  and  fees 
out  of  profits  of  estate  .  •     236,  n. 

case  where  fine  and  fees  held  to  be  a  charge 
on  copyhold  estate,  and  not  costs  of  exe- 
cuting will,  Cole  ▼.  Jealoua  •  •     ib. 

how  fines  and  fees  on  admittance  of  new 
trustees  to  be  borne  by  tenant  for  life  and 
remainder- men  ••  ••  ..     t&. 

case  where  lords  entitled  to  one  fine  only  on 
admittance  of  one  trustee  in  substitution 
for  another         •  •  • .  ••     ib. 

case  of  no  fine  being  payable  on  execution  of 
conveyance  to  railway  company,  under  s. 
81  of8&9  Vict.  c.  18      ..  ..     ib. 

under  s.  28  of  Succession  Duty  Act,  1853, 
successor  allowed  fines  or  charges  due  in 
respect  of  his  succession  to  copyhold  pro- 
perty   •  •  ••  ••  237,  n. 

to  be  assesaed  by  lord,  except  by  special 
custom  ••  ••  ••  237 

must  be  assessed  severally  on  admittances  to 
distinct  copyholds,  whether  admissions  be 
contained  in  one  or  several  copies  ••     ib. 

admittance  of  heir  under  surrender  to  uses 
would    be  severance  from  lands  left  to 
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descend  to  him,  so  as  to  occasion  separate 
fines  and  fees      ..  ..    Page  237,  n. 

lord  may  bring  action  for  aggregate  amount 
of  several  fines,  with  one  count  only,  and 
if  defendant  relies  on  excess  in  one  par- 
ticular fine,  he  should  plead  general  issue 
as  to  that  assessment,  and  pay  amount  of 
other  fines  into  court  . .         237,  288 

cannot  be  made  payable  out  of  manor      238 

demand  of  it  is  sufficient,  without  entry  on 
rolls      •>  ••  ••  ,m     ib, 

when  entry  is  made  of  it,  the  sum  must  ap* 
pear  to  be  a  legal  fine,  without  regard  to 
any  remission  from  favour  . .     ib. 

when  certain,  the  tenant  must  be  prepared  to 
pay  it   ..  ••  ..  .,     ib, 

lord  cannot  refuse  admittance  becauae  fine 
not  tendered,  even  if  certain  . .     ib, 

when  uncertain  he  must  fix  day  and  place 
for  payment  of  it  ••  ••     ib, 

in  some  manors  it  is  not  paid  till  aucceeding 
court,  or  some  fixed  period  • .  239 

whether  in  that  case  lord  may  refuse  to  take 
surrender,  or  to  admit  under  surrender 
taken  by  tenants  or  bailiff,  until  payment 
of  fine  •  •  •  •  ••     ib, 

custom  not  to  pay  till  of  full  age  is  good ;  so 
for  the  lord  to  seize  till  payment     • .     ib, 

refusal  to  pay  unreasonable  fine  is  no  cause 
of  forfeiture         ••  ••  •,     ib, 

reference  to  grounds  of  decisions  in  Barnes 
ft  CorkSt  and  kf heeler  3c  Honour  ,,     ib.  n, 

whether  it  must  be  tendered  to  save  fDrfeiture, 

239 

denial  to  pay  fine  manifestly  reasonable  is  a 
forfeiture  ••  ••  •.     ib, 

personal  demand  by  lord  or  steward  is  necea- 
sary,  but  steward  need  not  have  express 
authority  in  writing  ..  ,,     ib, 

demand  must  be  of  specific  sum  •  •     ib, 

when  too  much  is  demanded,  lord  may  re- 
assess fine,  and  make  demand  de  movo^  ib. 

reasonableness  is  a  question  for  court  and 
jury  {i,  e.  for  jury,  assisted  by  court  as  to 
aettled  rules  of  evidence)         23, 24,  223, 

224,  240 

rent  payable  under  lease  is  not  conclusive 
evidence  of  annual  value  ••  ••  240 

the  case  of  Lord  Verulam  &  Howard   , ,     ib, 

semble,  that  annual  value  means  fsir  average 
value  for  whole  period  over  which  fine  ex- 
tends   •  •  • .  . .  ib,n, 

not  necessary  for  lord  to  aver  reasonableness, 
but  contrary  is  to  be  shown  by  copyholder, 

240 

no  relief  in  equity  by  single  copyholder 
against  unreasonable  fine  •  •  . .     t6. 

bill  will  lie  to  settle  a  general  fine       . .     ib, 

is  recoverable  in  debt  or  assumpsit,  except  on 
admittance  of  infants,  &c.,  under  1  will. 
4,  c.  65  ..  ..  ..  240 

therefore  demurrer  allowed  to  bill  in  equity, 

241 

action  for  fine  on  admittance  not  within 
statute  of  limitation  of  21  Jac. ;  but  pay- 
ment would  have  been  presumed  after  a 
lapse  of  several  years        •  •  . .     ib, 

by  sutute  3  &  4  Will.  4,  c.  42,  action  is 
limited  to  six  years   ..  66,  n.,  71,  n.,  241 
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is  no  charge  on  the  land  Page  240,  241 

lord  need  not  identify  lands,  as  in  action  of 

debt  for  quit  rents  ••         ••         241 

uncertainty  or   arbitrary  character  of  fine 

negatives  tenant  right  of  renewal  242,  &c. 
See  Forfeiture  :  Mandamus. 

FISHERIES.    See  Free  Fishery. 

FLOTSAM  MARIS.    See  Wreck. 

FORESTS ;  notes  of  reference  to  forest  laws, 

476  and  notes 
See  Free  Chase. 

FORFEITURE  ;  copyholds  may  be  forfeited, 
even  after  severance         ••  ••     11 

only  in  plain  case  that  lord  can  enter  for 
forfeiture,  so  that  it  is  saved  if  fine  assessed 
be  unreasonable  •  •  •  •  239 

a  surrenderee  has  no  interest  to  forfeit  before 
admittance  [Roe  &  Hieki^        117,  288,  n. 

whethfer  surrenderor  would  not  be  answerable 
for  waste  committed  by  surrenderee  in 
possession  ••  ••  316,  n. 

but  lord  may  take  advantage  of  act  of  for- 
feiture by  surrenderor,  and  is  not  com- 
pellable by  mandamus  to  admit  surren- 
deree after  act  of  forfeiture         •  •  283,  n. 

case  of  The  King  v.  Dame  Jane  Si.  John  Mild- 
may  (lady  of  manor  of  Marwell)  283, 

284 

whether  lord  not  bound  in  equity  by  inrol- 
ment  of  previous  conditional  surrender, 

321,  n. 

heir  may  forfeit  before  admittance      .  •  117 

lord  not  compellable  to  accept  surrender 
framed  to  defeat  his  right  of  entry  for  for- 
feiture ••  ••    ^         ••  282 

copyhold  would  have  been  forfeited  by  feofi*- 
ment  with  livery  .•  ••  309 

by  s.  4  of  8  &  9  Vict  c.  106,  a  feoffment  was 
deprived  of  any  tortious  operation      ift.  n. 

but  not  without  livery  •  •     31 1 ,  n.,  320 

whether  letter  of  attorney  to  make  livery 
would  have  created  a  distinction      . .  820 

copjrhold  was  forfeited  by  levying  fine  on 
disseisin  ••  ••  ^  ••  810 

whether  by  fine  without  disseisin        • .  309 

is  forfeited  by  granting  lease  beyond  a  year 
without  licence,  except  by  custom, 

310,  329,  380 

even  if  to  commence  tn/n/tiro  ..  310 

or  hy  parol  •  •  •  •  •  •     t6. 

and  though  lessee  do  not  enter  .  •     ib. 

lease  without  licence,  to  commence  infutMro^ 
even  by  parol  and  without  entry,  is  a  for- 
feiture, as  it  would  be  good  between  the 
parties,  and  sustain  an  ejectment, 

310,  882,  383 

semble,  that  lease  b^  copyholder  in  fee  ex- 
ceeding term  of  licence  would  be  an  im- 
mediate forfeiture  •  •  ••    ih, 

no  distinction  between  ordinary  lease  and 
term  created  by  way  of  security,  ftc.    810 

equity  will  not  relieve  against  foifeiture  by 
lease  not  warranted  by  custom        •  •     t6. 

a  few  instances  of  leases,  even  forty  years 
back,  will  not  establish  custom  ib,  n. 


FORFEITURE— <»iifMtf«<i. 

lease  not  binding  oo  parties  no  came  of  for- 
feiture    •  •  ..  Ptfg^e  310,811 

exception  of  last  day  in  each  year,  or  other 
such  device  will  not  save  foifeitare       81 1 

lease  must  have  certain  beginning  and  end, 
or  will  be  void,  and  not  operate  as  for- 
feiture ••  •  •  ••  ••     it. 

covenant  will  not  amount  to  lease  to  create 
forfeiture  [several  examples]  ih.  812 

if  licence  of  lord  be  made  condition  of  lease, 
it  is  no  demise    ..  ••  ••  813 

no  forfeiture  if  agreement  is  executory  only, 

ik. 

authorities  as  to  distinction  between  agree- 
ment which  passes  a  present  interest,  and 
which  is  executory  only     •  •  812,  n« 

sect.  3  of  8  8e  9  Vict.  e.  106,  enacted,  that 
leasi  required  by  law  to  be  in  writnig 
should  be  by  deed  .  •  ••    ik, 

reversion  may  be  forfeited,  but  it  will  not 
affect  lease  granted  with  1  icence    8 1 2, 8 1 8 

treason  and  felony  are  causes  of  forfeitore, 
on  attainder  (whether  held  in  fee  or  for 
life),  but  not  without  attainder,  except  by 
custom..  ••  ••     313,  488, ou 

no  forfeiture  on  conviction,  except  by  special 
custom,  but  only  on  attainder         «814,  n« 

the  offence  must  be  capital   • .  . .     ik 

confirmation  of  rule  that  estate  in  freeholds 
is  not  divested  by  attainder,  until  office 
found    .•  ••  ..  ..It. 

by  sect  46  of  18  &  14  Vict.  c.  60,  no  lands 
vested  in  a  person  upon  any  trust,  or  by  way 
of  qportffage  were  to  escheat  by  attainder  or 
conviction  of  trustee  or  mortgagee  821,  n. 

ejectment  is  maintainable  on  demise  of  per- 
son attainted  of  felony       ••  314,  n. 

forfeiture  is  to  lord  . .  •  •    818,  458,  n. 

but  not  so  as  to  divest  copyhold  interest 
until  lord  enters  {Doe  &  Eioane)    318,  814 

in  some  manors  no  corruption  of  blood    814 

reference  to  act  doing  away  with  ooiraptioa 
of  blood,  except  in  treason  and  murder, 
but  which  does  not  appear  to  extend  to 
copyholds. «         ••  •«  818,  n. 

pardon  after  attainder  is  no  dispensation  814 

by  what  acts  of  lord,  on  forfeiture,  copyhold 
interest  will  be  divested     .  •  ib.  818 

has  relation  to  act,  though  advantage  of  it 
cannot  be  taken  until  attainder       • .  3U 

but  assignment  of  personalty  for  valuable 
consideration,  at  any  time  before  convic- 
tion, is  good       • .  .  •  •  •    tt. 

is  purged  by  acquittal,  when  custom  to  seise 
before  conviction  is  recorded  •  •    i^. 

whether  ported  by  allowance  of  clergy     ib. 

case  of  forfeiture  by  heur,  where  moUier  wss 
admitted  to  fireebench        • .  ik  n. 

distinction  when  heir,  who  commits  tresson 
or  felony  in  ancestor's  lifetime,  afterwards 
dies  leaving  issue  inheritable,  and  when  he 
dies  without  issue  ••  818,  n. 

copyholds  are  forfeited  by  outlawry,  bat  only 
as  it  should  seem  for  a  capital  crime    816 

whether  presentment  necessary  to  entide 
lord  to  profits  of  copyholds  on  outlawry  or 
excommunication  •  •  fft.ii. 

whether  king  shall  have  profits  on  outlawry 
in  personal  action  • .  . .    li. 
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PORPE ITURE— coaitiitftftf. 

by  WASte,  voluniary  and  permittive   Page  S16 

equity  will  not  relieve  against  wilful  waste, 
(except,  under  special  circumstances,  for 
feUing  timber,)  nor  against  forfeiture  by 
leasing  vkitbout  licence      ••  816,  n. 

distinction  between  tbe  one  description  of 
waste  and  the  other  . .  316,  &c. 

lord's  right  to  re-enter  is  the  more  favoured, 
as  no  action  of  waste  lies  for  him     •  •  317 

by  neglecting  to  attend  court  after  perianal 
summons.*  ••  <6. 318 

but  illness  or  imprisonment,  or  fear  of  arrest, 
is  good  excuse     ••  ..  318,  in  notis 

by  refusing  to  be  sworn,  or  to  present.  •  318 

by  disclaiming  the  l«rd         . .  ..     ib. 

by  refusing  to  pay  a  certain  or  reasonable 
fine       •■  ••  ••  ..     ib» 

by  wilfully  refusing  to  pay  customary  rent  if 
demanded  ..  ..    '         ••     i6. 

by  wilfully  withholding  services  .  •     ib, 

by  suing  replevin  on  lord's  lawful  distress  for 
rent  or  services  ..  '..  ••     ib, 

by  inclosing  where  no  inclosure  was  before, 
if  prejudicial ;  or  by  removing  ancient  in- 
closure  or  landmark  •  •  .•    ib, 

by  forging  a  custumary  to  lord's  in|tiry      ib, 

lord  can  only  seise  quoutqm,  on  neglect  to 
take  admittance,  except  by  custom,  225, 3 1 9 

such  custom  would  not  affect  persons  under 
disability  ..  20, 10^,  197, 319 

infants,  &c.,  protected  against  forfeiture  for 
non-admittance  by  1  Will.  4,  c.  65      197, 

319 

confined  to  interest  of  offender  ^  •  319 

by  one  joint-tenant  will  not  affect  bis  com- 
panions ..  ..  ,.     ib. 

foneiture  of  one  tenement  does  not  extend 
to  others  held  under  same  copy,  but  origi- 
nally held  separately         . .  . .     t6. 

but  forfeiture  of  part  extends  to  whole  of 
tenements  originally  held  under  same  copy 

ib.  n. 

whether  any  distinction  as  to  waste     . .     ib. 

release  or  bargain  and  sale  enrolled  will  not 
create  forfeiture         ••  11, 319, 320 

nor  surrender  in  fee  by  copyholder  for  life 

320 

nor  waste  by  disseisor  ••  ••     ib. 

or  by  eeelui  que  trust  . .  •,     ib, 

or  guardian  (but  the  guardianship  would  be 
forfeited)  ..  ..  ..    ib, 

or  stranger  without  assent  of  copyholder    ib. 

or  with  assent  {if feme  covert)  . .     ib. 

tenancy  of  customary  heir  before  admittance 
'  embraces  forfeiture  . .  ib.n, 

equity  would  relieve,  if  copyholder  not  privy 
to  act    ..  ..  ••  321,  n. 

waste  by  copyholder  is  a  forfeiture  in  all 
cases,  unless  occasioned  by  act  of  God 

321 

waste  by  person  admitted  wrongfully,*  and  to 
whom  right  is  afterwards  released,  is  a  for- 
feiture . .  • .  • .  ..     ib. 

by  wife  with  husband's  consent  is  a  forfeiture 

322 

forfeiture  is  by  act  of  lord's-  tenant,  and 
therefore  of  trustee,  and  not  the  cettui  que 
trust,  who  had  no  equity  against  lord    320 

by  sect.  46  of  13  &  14  Vict.  c.  60,  forfeiture 


FORFE  ITU  RE-^ontinued. 

does  not  accrue  by  attainder  or  conviction 
of  trustee  or  mortgagee  Page  321,  n. 

surrenderor  continues  tenant  until  admittance 
of  Buirenderee,  and  is  regarded  as  a  trustee 

321 

case  of  The  King  v.  Ladif  Jane  St,  John 
MUdwuof  ..  283,  n.,  321,  n. 

as  surrenderor  continues  tenant,  no  forfeiture 
accrues  by  attainder  of  unadmitted  sur- 
renderee or  devisee  ..  ..321 

copyhold  of  feme  covert  is  forfeited  on  at* 
tainder  of  treason  or  felony  •  •  322 

but  as  a  general  principle,  neither  femes  co^ 
vertf  nor  infants  under  fourteen,  nor  idiots, 
nor  lunatics,  can  forfeit  copyholds  . .     ib. 

what  acts  of  infant  above  fourteen  years  will 
be  a  forfeiture,  and  what  will  not     . .     16. 

whether  lord  may  enter  as  for  forfeiture  on 
lease  granted  by  infant;  and  tbe  effect  of 
infant's  acceptance  of  rent,  or  disagreeing 
to  lease,  at  full  age  • .  ib.  ic  n. 

when  and  to  what  extent  wife's  copyhold 
shall  be  forfeited  by  act  of  husband    322, 

323 

semble,  that  neither  lease  without  licence 
nor  waste  tend  to  disherison,  but  are  for- 
feitures at  election  of  lord       ••       322,  n. 

act  of  forfeiture  by  lessee  for  years  will  for- 
feit term  only,  and  not  copynold  interest 

323 

upon  entry  for  forfeiture,  lord  is  entitled  to 
emblements  as  against  copyholder,  but  not 
against  his  lessee,  except  lease  itself  be 
cause  of  forfeiture  • .  . .     t6. 

what  acts'  of  forfeiture,  according  to  opinion 
of  some  text  writers,  must  be  presented, 
and  what  need  not  be        • .  323,  &:c. 

presentment,  though  not  essential,  is  advis- 
able     ..  ••  /.  ••  324 

when  forfeiture  is  not  by  act  in  court,  it  is 
the  duty  of  homage  to  present  it  for  lord's 
information         .»  ..  ..  325 

neither  presentment  nor  seizure  need  be 
proved  ••'  ••  ..  .•     ib. 

act  of  forfeiture  is  to  be  established  by  clear 
evidence  •.  ••  ..     t6. 

whether,  as  seizure  need  not  be  proved,  suit 
to  set  out  boundaries  may  not  often  be  dis- 
pensed with  by  bringing  ejectment    ib.  n. 

lord  and  not  remainder-man  is  to  have  ad- 
vantage of  forfeiture  by  tenant  for  life, 
except  lord  has  assented  to  surrender, 
giving  remainder-man  advantage  of  for- 
feiture .  •  . .  . .  ib,  326 

for  waste  by  tenant  for  life  lord  may  enter, 
though  there  be  grant  in  remainder  ex- 
pectant on  death  or  forfeiture       326  3e  n. 

lord  pro  tempore  may  take  advantage  of  for- 
feiture, but  entry  must  be  within  twenty 
years    *  *  .  •  • .  • .  326 

so  may  feoffee  of  single  copyhold,  or  his 
J essee  *•  ..  ..  ..     to . 

title  of  lord  by  whom  husband  admitted 
cannot  be  disputed  by  widow  holding  by 
customary  freebench,  and  who  has  com- 
mitted act  of  forfeiture     •  •  . .     ib. 

distinction  between  forfeitures  causing  a 
disherison,  and  forfeitures  at  election  of 
lord,  with  reference  to  right  of  entry  by 
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lord  in  remainder  ( Do§  &.  Hellkr  and  Doe 
&  Truman)  • .  Page  326, 327 

and  to  right  of  entry  by  heir,  whose  ancestor 
did  not  take  advantage  of  act  of  forfeiture 

327 

whether  lord  in  remainder  may  not  take  ad- 
vantage of  forfeiture  for  waste     •  •     ib.  n. 

right  of  entry  for  forfeiture  was  not  devisable, 
contra  as  to  title  of  entry  for  compelling 
admittance  ( Doe  &  Trueman) :  but  now  see 
1  Victc  26,8.8  ..  ••  327 

right  of  entry  may  be  disposed  of  by  deed  - 
(vide  8  &  9  Vict.  c.  106,  s.6). 
.  if  ancestor  enter,  heir  may  maintain  eject- 
ment   ••  ••  ••  ••  328 

whether  acceptance  of  heriot  service  would 
be  dispensation  with  forfeiture       ib.  &  n. 

succeeding  bishop  (lord  of  manor)  may  take 
advantage  of  forfeiture  happening  during 
vacancy  of  see    •  •  •  •  • .  328 

but  grantee  or  lessee  of  manor  cannot  take 
advantage  of  forfeiture  happening  previous 
to  his  grant  or  lease,  as  right  of  entry  or 
action  could  not  have  been  transferred  ib. 

sect  6  of  8  &  9  Vict  c.  106,  gave  validity  to 
disposition  by  deed  of  right  of  entry  ib.  n. 

cannot  be  divided ;  therefore  if  coparcener 
are  not  amed,  or  if  one  die,  no  advantage 
can  be  taken  of  forfeiture       •  •       327,  n. 

reference  to  7  &  8  Vict  c.  66,  amending  laws 
relating  to  aliens  •  •  328,  n. 

sembie,  that  king,  and  not  lord,  is  to  have 
advantage  of  purchase  made  of  copyholds 
by  alien  • .  . .  •  •  328 

observations  on  king's  prerogative  right   ib. 

329 

on  purchase  in  name  of  a  trustee,  without 
privity  of  lord,  whether  king  is  entitled 
only  to  benefit  of  trust       .  •  •  •  329 

the  case-of  The  King  &  Holland     •  •       ib.  n. 

whether  if  lord  admitted  alien  in  ignorance  of 
incapacity,  equity  would  give  lord  benefit 
of  fines,  &c.        ••  ••  ••     ib, 

by  what  acts,  besides  licences,  forfeitures 
may  be  dispensed  with      . .  •  •  334 

acts  of  dispensation  by  lord  pre  tempore  are 
binding  on  remainder-man  or  reversioner 

ib. 

but  not  to  gire  effect  to  common  law  interest 

ib. 

nor  can  acts  of  copyholder  which  tend  to 
disherison  be  dispenaed  with  by  lord  pro 
tewporem  •  ••  t«  ••  SSo 

disseisor  cannot  dispense  with  forfeiture 

334 

forfeiture  must  be  known  to  lord        • .     ib, 

semble,  that  admittance,  after  inoontinency, 
of  widow  entitled  to  freebench  during 
chaste  viduity,  is  an  exception  ib.  n. 

lord  shall  be  presumed  to  have  notice  of 
failure  of  suit  of  court,  non-payment  of 
rent,  &c.  .  •  •  •  .  •  334 

whether  forfeiture  by  attainder  of  treason  or 

felony  can  be  dispensed  with  • .  336 

•  when  court  of  equity  will  and  will  not  relieve 

against  forfeiture    •  •     310  &  n.,  335,  336 

See  Courts  of  Equity  ;  Escheat  (at  op- 
plieable  to  freekoldt) ;  Licences  and 
OTHER  Dispensations;  Presentment 
OF  Surrender;  Stones;  Waste. 


FRANCHISES;  in  absence  of  special  pra- 
▼bion  in  grant,  all  writs  should   be  re- 
turned in  name  of  principal . .  Page  40^,  n. 
See  Court  Baron  (s.  o). 

FRANK-ALMOI6N,  tenure  of..         442,  n. 

FRANKPLEDGE,  view  o£    See  Lbbt. 

FRAUDS,  STATUTE  OF.    See  Lrasb. 

FRAUDULENT  CONVEYANCES,  &c;  co- 
pyholds are  within  27  Eliz.  c.  4  . .  66,  IM 
reference  to  case  of  Doe  &  Bottrieli..    tft^  n. 
fraud  (or  gross  negligence  implying  firanda- 
lent  intention )  or  notice,  requisite  to  poet- 
pone  party  who  obtains  legal  estate..  IfO, 

161 

FREEBENCH  J  is  only  by  custom,  which 
governs  quantity  and  miration  of  estate. 

38,66 

where  gavelkind  tenure  prevails,  wife  takes 
moiety  for  her  widowhood.  •  .  •     t^. 

when  confined  to  chaste  viduity,  instsnces 
of  forfeiture  need  not  be  shown        •  •    ib, 

term  viduity  may  be  explained  to  mean  ekaeta 
viduity..  .•  «•  •.     ik 

semble,  that  lord  is  bound  by  admittance  alter 
inoontinency,  although  be  had  no  notice 
of  act    ••  ••  ••  ••     tk 

peculiar  customs  as  to  restoration  of  land 
forfeited  bv  inoontinency  .  •  ib.,  n. 

is  of  copyholds  for  lives  by  custom  of  some 
manors.  •  *•  ••  ••    M 

wife  may  be  bound  by  custom  to  claim  widiin 
year  and  day       . .  •  •  ib^  SI 

is  only  when  husband  dies  seised        •  •     67 

except  by  custom    ..  ••  ••    i^. 

case  of  Riddell  &  Jenner  as  to  custom  of  manor 
of  Cheltenham    . .  .  •  62,  n. 

will  be  defeated  by  husband's  surrender, 
even  if  admittance  be  after  his  death .  •  67 

and  by  his  surrender  to  will,  and  admittance 
of  his  devisees  in  trust      .  •  ib.^  68 

case  of  Powdrell  Bt  Jonee,  where  widow  held 
entitled  to  customary  dower,  where  title  to 
same  could  only  he  destroyed  by  her  vo- 
luntary surrender  •  •  67,  n. 

case  of  Smith  v.  Adame,  where  widow  held  to 
have  no  title  to  freebench,  and  no  equity 
to  compel  admittance  of  copyhold  heir, 

widow  not  entitled  to  freebench  out  of  moiety 
of  property,  to  which  husband  entitled  in 
remainder  ••  ••  ••     ik 

was  defeated  by  admittance  of  baTgainee  of 
commissioners  of  bankrupt,  even  if  wife 
obtained  admittance  first  • .  •  •     68 

and  ia  defeated  by  admittance  of  mortgagee, 

ib. 

and  by  contract  for  sale        ••  ••    J6. 

and  by  forfeiture  of  husband,  but  not  as 
against  heir  of  lord  in  some  cases    •  •     Jl. 

sometimes  by  custom  second  wife  takes  less 
than  first,  and  third  less  than  second,    6$t 

67,  n. 

subject  to  lease  with  licence,  except  by  cus- 
tom     •«  ••  ••  ••     68 

whether  in  case  of  lease  for  years  wife  is  to 
be  endowed  of  proportion  of  rent     ••     69 

destroyed  by  unity  of  freehold  ••    ib, 

exceptive  cases       ••  ••  ••     ib. 
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good  against  lord  by  etcheat,  or  hit  grantee, 

Pagt  59 
and  againat  disseiior  ••  ••     16. 

widow  is  compellable  to  give  effect  to  hua- 

band's  covenant  to  sorrender  copyholds  as 

an  additional  security        .  •  . .     16. 

dying  seised  not  essential  in  gavelkind  lands, 

ib. 
wife  not  dowable  of  a  tmst   .  •  •  •     60 

tbe  Dower  Act,  3  ft  4  Will  4,  c.  105,  does 

not  extend  to  copyholds    •  •  ib.,  n. 

nor  is  wife  of  trustee  dowable  •  •     60 

whether  widow  of  trustee,  when  ee$tui  pie 

inut  dies  without  an  heir,  is  trustee  for 

]<M'd  ••  ••  ..  m,        ib, 

may  be  claimed  by  widow  of  purchaser,  who 
dies  before  admittance  or  presentment  of 
surrender  ••  ..  ..     t6. 

and  by  widow  of  heir  who  dies  before  admit- 
Unce   ..  ..  ..  ib.,  198 

and  by  widow  of  heir  for  residue  of  lands, 
when  ancestor's  widow  is  already  endowed, 

60 

not  preT«nted  by  divorce  a  mentd  §t  thoro,  ib, 

barred  in  equity  by  jointure  before  marriage 
in  Heu  of  dower  and  thirds  out  of  lands  of 
freehold  or  inheritance        •  •  ••     ib, 

in£uit  is  bound  by  legcd  jointure,  but  not  by 
jointure  of  copyholds         • .  ••     ib, 

infimf  s  right  to  waive  jointure  is  not  de- 
pendent on  competency  of  provision  ••  ib,, 

61 

held  in  one  case  barred,  though  wife  was  an 
infant,  and  no  party  to  articles    . .     60,  n< 

barred  by  devise  in  satisfiiction  of  dower  or 
thirds,  so  as  to  put  widow  to  election . .  61 

case  of  WUlis  v.  Wtllii,  where  widow  held  not 
barred  of  freebench  . .  ib,,  n. 

cannot  be  claimed  if  purchaser  neglect  to 
take  surrender,  or  when  surrender  void 

61 

incidental  qualities  of  dower  attach  to  free- 
bench,  and  wife  may  recover  damages  by 
statute  of  Merton  . .  •  •     ib, 

how  damages  recoverable  by  that  statute,  ib, 

by  a.  41  of  3  &  4  Will.  4,  c,  21,  arrears  of 
dower  are  not  recoverable  for  longer  pe- 
riod than  six  years  . .  ib,,  n. 

distinction  as  to  emblements  when  wife  or 
her  lessee  sows  the  land     •  •  •  •     ib, 

not  subject  to  husband's  debts  61,  n. 

entitles  widow  to  sit  on  homage,  but  not  to 
try  issues. .  .  •  61 ,  364  and  n. 

ia  a  continuation  of  husband's  estate,  or  at 
least  it  is  sufficient  if  widow  challenge  her 
admittance  ••  .•  ib,,  62 

rule  does  not  extend  to  gavelkind  lands,  nor 
to  manors  where  widow  takes  portion  only 
of  land  •>  ••  ••  ••62 

widow  of  copyholder  cannot  dispute  title  of 
lord  wbo  admitted  husband  • .     ib, 

when  widow's  entry  is  necessary,  there  must 
be  an  assignment  by  tbe  heir  • .     16. 

necessity  in  some  cases  of  seeing  there  is  a 
^ood  title  to  lands  charged  with  jointure 
m  bar  of  freebench  .  •  •  •     63 

how  widow  of  copyholder  may  enforce  her 
right  to  freebench  .  •  62,  395 

plaint  for  freebench  was  excepted  out  of  3  fie 


FREEBENCH— couHmim^. 

4  Will.  4.  c.  27,  but  abolished  by  s.  26  of  23 
fit  24  Vict.  c.  126  Page  62,  n.,  198,  n. 

reference  to  custom  of  manor  of  Cheltenham, 
by  which  widow's  right  to  admission,  and 
to  bring  ejectment,  is  not  defeated  by  alien- 
ation of  husband  alone       .  •  • .     62 

held  in  Doe  fit  Gwinnell,  that  dower  attached 
according  to  value  of  property  at  husband's 
death  :  that  it  was  not  necessary  for  hus- 
band's death  to  be  presented  by  tbe  next 
homage,  and  dower  tnen  assigned  by  them, 
for  that  homage  were  placed  by  custom 
in  the  office  of  sheriff:  that  dower  was 
well  assigned  by  awarding  third  part  of 
property  of  each  owner,  and  by  dividing 
houses  into  chambers     • .  ib,,  63,  n. 

See  Admittance  ;  Courts  of  Equity  ; 
Fine;  Ueriot. 

FREEMAN;  implies  freeholder,  and  extends 
to  sole  corporations  . .  447f  n. 

FREE  CHASE  OR  PARK  ;  one  of  manorial 
rights  excluded  from  operation  of  4  &  5 
Vict.  c.  35,  by  82nd  sect,  unless  expressly 
commuted         .  •  .  •  476,  n. 

is  either  by  grant  of  lands  so  denominated,  or 
by  licence  to  convert  grounds  to  that  use, 

476 

being'  a  collateral  inheritance,  person  may 
have  free  chase  as  belonging  to  his  manor 
in  his  own  woods..  ..  t6.,  n. 

chase  remains  after  purchase  of  grounds 
within  it  . .  . •  ,,     ib, 

free  chases  or  parks  considered  as  smaller 
forests,  but  not  subject  to  forest  laws,  476 

instances  of  granu  of  royal  forests  to  a  sub- 
ject      •  •  • .  •  •  1*6.,  n. 

can  only  be  claimed  by  grant  or  prescription, 

476 

determination  of  vert,  venison  or  inclosure, 
amounts  to  disparkment    . .  ib,,  n. 

what  are  denominated  beasts  of  chase  or  park, 

447,  n. 

commonable  rights  may  exist  as  well  in  fo- 
rests as  iu  chases  or  parks.  •  446,  n. 

franchise  may  be  lost  by  non-user  or  abuser, 

483 

FREE  FISHERY,  &&;  one  of  manorial  rights 
excluded  from  operation  of  4  fie  5  Vict.  c.  35, 
by  82nd  sect.,  unless  expressly  commuted, 

480,  n. 

generally  considered  an  exclusive  right  of 
taking  fish  in  arm  of  the  sea  . .  480 

held  by  grant,  and  considered  a  royal  fran- 
chise    •  •  ...  ..  ••     ib, 

right  ought  to  be  as  old  as  reign  of  Hen.  2, 

481 

does  not  admit  of  presumption  480,  n. 

term  extended  by  some  books  to  public  rivers, 
though  not  arms  of  sea      •  •  ..16. 

fishing  with  stake  nets  on  sea  coast,  near 
mouth  of  a.  river,  not  prohibited  by  Scotch 
law        ••  ••  ••  ••    t6. 

whether  persons  having  right  to  fish  with 
nets  and  cobles  can  be  restrained  from  fish- 
ing with  stake  nets  . •  ..     ib» 

not  prescriptive  right  to  fish  in  sea,  as  an- 
nexed to  certain  tenements  •  •    ib, 

N  n2 
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,FREB  FISHERY—con/intf^if. 

import  oi free  fUheryy  teveral  JUheryi  and  com- 
num  rf  jdicary,  and  their  several  distinc- 
tions    • .  . .  •  •         Page  481 

common  of  piscary  may  be  prescribed  for  as 
appendant  to  land  • .  ib,,  n. 

^whether  ownership  of  soil  is  necessarily  in- 
eluded  in  several  fishery    • .  .  •  481 

fishery  in  navigable  river  described,  ^'tepara- 
letn  piicariamf"  is  an  incorporeal  and  not 
a  territorial  hereditament  •  •  •.     ib. 

when  terms  of  grant  are  unknown,  the  grantee 
is  presumed  to  be  owner  of  soil         •  •     ib. 

particular  privileges  inconsistent  with  mere 
incorporeal  fishery  ••  ••     ib. 

which  is  not  rateable  under  43  EHz.      ib.,  n. 

case  of  Scratton  &  Brown,  showing  that  courts 
incline  to  construction  of  territorial  right, 

482 

and  confirming  The  King  &  Lord  Yarborough, 
that  lands  imperceptibly  added  to  demesnes 
by  alluvion  belong  to  lord  .  •  ib.,  n. 

every  subject  may  nsh  in  navigable  rivers, 

482 

king's  prerogative  right  being  confined  to 
whale  and  sturgeon  . .  . .     ib. 

rule  extends  to  arms  of  sea,  when  no  exclusive 
right  exists prescriptively  . .  ,.     ib. 

subject  may  have  prescriptive  right  to  several 
fishery  in  arm  of  sea  . .  .  •  483 

several  fishery  in  navigable  river  may  pass 
as  appurtenant  to  manor   .  •  •  •     ib. 

each  lord  has  moiety  of  fishery,  when  river, 
not  navigable,  is  boundary  of  two  manors, 

.     ib. 

when  no  manorial  franchise  exists,  right  of 
fishery  in  such  rivers  is  in  proprietors  of 
adjoining  lands   ..  ..  ••     ib. 

and  generidly  extends  adfilum  medium  aqtuB, 

ib. 

franchise  of  free  fishery  may  be  lost  by  non- 
user  or  abuser     . .  . .  . .     1 6. 

but  misuser  of  one  of  several  firanchises  is  not 
a  forfeiture  of  the  whole     . .  ib,,  n. 

unless  when  one  is  wholly  dependent  on  the 
others  ••  ••  ••  ••     ib. 

on  the  subject  of  salmon  fisheries,  see  24  Si 
25  Vict  c.  109,  amended  by  28  &  29  Vict 
G.  121. 

See  Navigable  Rivers  ;  Sea  Shore. 

FREE  WARREN ;  one  of  manorial  rights 
excluded  fr^m  operation  of  4  &  5  Vict  c. 
35,  by  82nd  sect,  unless  expressly  com- 
muted .  •  . .  . .  447,  n. 

can  only  be  claimed  by  grant  or  prescription, 

447 

may  exist  in  a  forest  by  prescription  . .     ib. 

but  there  must  be  an  allowance  of  it  in  eyre, 

ib.,  n. 

in  trespass  against  gamekeeper  he  must  show 
grant  of  free  warren  . .  ..     ib. 

grant  gives  right  of  property  in  beasts  and 
fowls  of  warren  ..  ••  ••  477 

what  are  so  denominated       • .  ib.  u. 

franchise  implies  exclusive  power  of  killing 
game    ••  ••  ••  ••  477 

but  is  not  necessarilv  an  exclusive  rifrht  for 
by  prescription  there  may  be  a  right  to 
fowl  in  warren  of  another  •  •  ib.n. 


FREE  WARREN-^onfisiKii 

rightof  property  continues  only  so  long  as  ani- 
mals continue  within  franchise     Page  480 

but  is  not  changed  by  their  being  hunted  ioto 
grounds  of  another  person  . .     t  A. 

alienation  of  lands  is  an  extinguishmeBt  of 
franchise  . .  •  •     477, 479,  n. 

but  it  may  be  reserved  ..  ••  477 

warren  appendant  to  manor  will  not  pass  by 
general  word ''appurtenances*'      ..     t^. 

nor  will  right  pass  de  novo  merely  by  general 
words  of  *'free  warren,  &c.'*  (Gsrr  ▼. 
Smith)  ..  ..  ..  tk  n. 

effect  of  words  "  and  to  have  trte  wairen  in 
all  demesne  lands  in  the  manor,  &c."  (Ati, 
Gen,yi.  Partont)  .,  ..  ••     t^. 

case  of  Caernarvon,  Earl  rf^  ▼.  FUUbati^  as 
to  grant  of  free  warren  over  demesne  lands 

ib. 

right  of  property  in  game  ratione  toU  is  sub- 
servient to  franchise  of  hee  warren,  477  to 

480 

case  of  Lomdale,  Earl  qf,  v.  Rigg,  as  to  rights 
of  lord  to  game  over  cattle-gates      480,  n. 

right  to  appoint  a  warrener  is  incident  to 
grant    •  •  •  •  •  •  479,  n« 

franchise  may  be  lost  by  non-user  or  abuser, 

483 

See  Game  ;  Demesnes. 

FRUITS  OF  TENURE.    See  Escheat  ;  Es- 

TRATB  ;   DeODANDS,  &0. 

FUTURE  INTERESTS;  may  be  devised 
under  1  Vict.  c.  26,  s.  3,  and  disposed 
of  by  deed  under  8  3e  9  Vict  c.  106,  s.  6, 

115,  n.,  279,  n. 


G. 


GAME;  whether  sole  right  of  property  in 
game  is  in  king  • .  • .     447,  448,  n. 

whether  lords  of  manors  have  rights  founded 
on  prerogative  title  •  •     478,  479,  n. 

or  any  right  of  sporting  under  operation  of 
game  laws  •  •  •  •     ih» 

their  powers  over  game  extended  by  1  ft  2 
WiU.4,c.82      ..  ••  479,  n. 

reference  to  sect  13  of  act,  authorizing  lords 
of  manors  to  appoint  gamekeepers  for  pre- 
serving or  killing  game  for  their  use,  and 
to  seize  dogs,  nets,  &c.,  used  by  uneer- 
tificated  persons  for  taking  or  killing  game 

ib, 

rights  may  be  lost  by  non-user  •  •     ib, 

by  what  acts  extinguished,  and  effect  of  ex- 
tinguishment     ..  ••  ..     ti. 

whether  right  of  property  in  game  is  vested 
in  owner  of  land  ratione  aoU,  477,  ftc^  480,  n. 

if  right  to  sport  over  manor  were  established, 
cetttU  que  trust  is  without  relief  in  equity, 
having  no  other  claim  than  to  proportion 
of  profits  derived  firom  letting  the  pri- 
vilege •  •  • .  479,  n. 

right  will  be  presumed  as  against  stranger,  tk 

but  is  possessory  only  ••  ••     A. 

GAVELKIND ;  law  takes  notice  of  custom 
of  gavelkind  and  borough-English  •  •     24 
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GAVELKIND— M«/iiMie<f. 

by  sect.  79  of  4  &  S  Vict.  c.  Z5,  cuttomary 
descent,  freebench,  and  curtesy,  abolUhed 
as  to  land  of  that  tenure  included  in  com- 
motatioo  agreement,  but  such  land  to  be 
held  as  copyhold,  and  conveyed  as  before, 
and  provision  as  to  freebench  and  curtesy 
not  to  apply  in  cases  stated       Page  24,  n. 

by  sect  80,  the  custom  as  it  prevails  in  Kent 
not  to  be  affected  • .  ••     ib. 

by  sect.  84  of  copyhold  act,  1852,  lands  en- 
franchised not  to  be  lubject  to  customary 
mode  of  descent  . .  . .  . .     tfr. 

all  lands  in  England  said  to  be  of  nature  of 
gavelkind  before  Conquest  .  •     36 

lands  of  that  tenure  are  within  rule  that 
equity  will  in  some  cases  supply  surrender 

150 

younger  child  taking  by  descent  by  custom 
of  gavelkind  or  borough- English,  not  com- 
pellable to  bring  copyhold  into  hotchpot 
under  statute  of  distributions  ..     87 

lands  are  forfeited  for  high  treason,  but  do 
not  escheat  for  felony         . .  , .  457 

nor  is  king  entitled  to  year  and  day  waste 

ib. 

See  Admittance  ;  Descent  ;  Escheat. 

GLEBE.    See  Exchange. 

GRAND  SERJEANTY,  tenure  of       441,  n. 

GRANT;  grantee  in  possession  may  enter 
without  formal  admittance  . .     78 

grantee  for  life  in  reversion  may  enter  and 
bring  ejectment  without  admittance,  on 
determination  of  prior  estate  ..     16. 

distinguishable  from  admittance  . .     ib. 

cannot  be  made  for  longer  term  in  tenancy 
than  lord  has  in  seigniory  . .  .  •     79 

lord  cannot  regrant  by  copy  after  executing 
common  law  assurance,  or  if  land  be  ex- 
tended, or  assigned  to  wife  in  writ  of  dower : 
but  if  kept  in  hand,  or  let  at  will,  he  or  his 
beirs,  &c.,  may  regrant,  and  grantee  will 
hold  discharged  of  extent  or  dower,  12, 

18,80 

but  lease  by  king  will  not  prevent  regrant 

12,  n.,  80 

exception  of  court  baron  in  grant  of  a  manor 
is  void,  but  rule  does  not  apply  to  grant 
by  king  ..  ..  80,  n. 

exception  of  courts  and  perquisites  is  bad 
as  to  courts  . .  . •  ,.     ib, 

grant  by  copy  for  lives  of  others  succes- 
sively, does  not  give  interest  to  cestui  que 
vies,  unless  by  custom        . .  . .     81 

grant  to  father  and  ton  is  good  if  he  has 
one  son  only,  but  is  void  for  uncertainty 
if  he  have  more  than  one  .  •  .  •     ib. 

sufficient  to  create  estate,  if  person  intended 
to  take  it  is  named  in  habendum  of  copy, 
though  not  named  in  grant   .  •         • .     ib, 

where  custom  authorizes  grant  in  fee,  less 
estate  may  be  created        . .  ,,     ib. 

under  custom  to  grant  for  three  lives,  grant 
for  two,  or  for  one  life  only  is  good  . .     ib. 

under  a  custom  to  grant  for  life,  grant  may 
be  made  durante  viduitate  ••  ..     t6. 

under  custom  to  grant  to  three,  habendum  to 


GRANT— eofiffoiied. 

them  successively  ticut  nominamtur,  and 
not  aiiter,  grant  to  A.  and  his  assigns  for 
bis  own  life  and  lives  of  two  o&en  is 
good     ..  ..  ,.  Pa^s  81 

under  custom  to  grant  in  fee  or  for  life  «o- 
lummodot  grant  may  be  made  to  J.  for  life, 
remainder  to  B.  and  the  heirs  of  his  body 

ib. 

effect,  by  custom,  of  words  '*  sequels  in 
"right."  "  him  and  his,"  &c.    ib.,  82, 125 

sometimes  grants  are  made  in  fee  and  for 
life  in  same  manor  • .  • «     82 

frequently,  though  grant  be  to  several,  first 
person  named  takes  for  life,  and  so  every 
one  in  succession  ..  ••  125 

is  one  of  acts  which  might  have  been  done 
without  form  of  court,  and  therefore  good, 
though  made  at  court  held  out  of  man'>r   84 

legal  interest  held  to  have  been  acquired  by 
mere  entry  of  grant  on  rolls  out  of  court 

ib.,  11. 

and  though  no  court  bolden  subsequently, 
[ted  qu^re]  ..  ..  ..     ib. 

of  copyhold  land,  may  by  s.  87  of  4  &  5  Vict, 
c.  35,  be  made  by  lord  or  steward  out  of 
court,  and  either  in  or  out  of  manor   88,  n. 

steward  cannot  make  voluntary  grants,  except 
by  special  authority  ..98,  94,  331 

what  tnings  may  be  granted  by  copy  . .  348 

what  persons  are  incapacitated  to  take  as 
grantees  . .  • .  88,  &c. 

See  Lord  of  the  Manor;  Licences  to 
Demise,  &c.  ;  Waste  Lands. 

GRAVEL ;  application  of  money  produced  by 
sale  of  ..  ..  ••  378,  n. 

GUARDIAN ;  cannot  be  appointed  by  lord  as 
of  common  right..  ..  ..44 

by  custom  lord  may  appoint  guardian  to  infant 

ib.,  275 

or  give  custody  to  bailiff       . .  . .     44 

and  bailiff  need  not  be  admitted  . .     ib. 

and  by  custom,  lord  may  assign  one  to  take 
profits  without  account  during  non-age    ib. 

when  no  special  custom  exists,  wardship  be- 
longs to  socage  guardian  .  •  . .   275 

which  means  next  of  kin  to  whom  copyhold 
cannot  descend   . •  . •  ,.     ib, 

until  infant  is  fourteen,  the  courts  should 
be  held  snd  grants  and  admittances  made 
in  name  of  socage  guardian  73,  n. 

whether  father  is  socage  guardian  since  3  & 
4  Will.  4,  c.  106..  ..  ..     ib. 

guardianship  in  socage  is  superseded  |f  fieither 
exercise  testamentary  power  under  12  Car. 
2,  c  24,  by  which  he  may  appoint  guar- 
dianship to  continue  till  twenty-one,  or  for 
any  less  time 

effect  of  marriage  of  feme  guardian  in  socage 

73,  n. 

in  socage,  may  acquire  settlement  by  resi- 
dence on  estate   . .  . .  277 f  n. 

temble,  that  father  can  appoint  guardian  un- 
der statute  of  Charles  the  second    66,  275 

when  office  ceases  .  •  . .  . .  275 

lord  may  seize  quoutque,  if  neither  infant  nor 
guardian  appear  after  three  proclamations 
or  personal  summons         ••  ••     16. 
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GVARDl  XS—conHnued. 
or  appoint  a  guardian  for  purpose  of  admit- 
tance and  recovery  of  fine  under  1  Will.  4, 
e.  65  (repealing  9  Geo.  1,  c.  29)>  Page  44, 

275,  276 

suit  of  court  to  be  performed  by  infant,  not 

by  guardian        • .  •  •  •  •  276 

but  ii^iant  is  excused  the  senrices  till  fourteen 

ib. 
neither  infant  nor  guardian  liable  to  do  fealty 

ib. 
infant  not  affected  by  acts  of  guardian  ib, 
bow  office  may  be  forfeited    •  •  •  •     ib. 

duties  and  powers  of  guardian  ib,,  277 

guardian  is  accountable  to  infant  in  like 
manner  as  socage  guardian,  except  under 
special  custom     • .  • .  •  •  276 

See  Admittance  ;  Settlement* 


H. 

HAYWARD;  established  in  some  places  as 
annual  office,  conferring  settlement .  •  504 

reference  to  case  of  indictment  for  rescuing 
cattle  distrained  by  hay  ward  ib.,  n. 

$tmble,  that  office  is  sometimes  distinct  from 
that  of  pound-keeper;  and  that  pound- 
keeper  IS  not  obliged  to  supply  animal 
impounded  with  food         •  •  •  •     ib. 

See  Leet  (s.  4). 


HGIR;  copyholder  could  not  have  limited 
estate  to  his  right  heirs  as  purchasers; 
so  heir  took  by  descent,  and  not  by  pur. 
chase,  when  the  two  rights  met,  ZG,  119, 

120,  182,  188 

and  equally  so  when  there  is  a  limitation 
in  same  instrument  to  ancestor  for  life    28 

the  rule  extended  equally  to  devise  to  heir, 
with  executory  devise  over,  and  to  devise 
from  heir  upon  a  contingency  •  •   188 

and  to  devise  to  heir  charged  with  debts, 
but  see  8  &  4  Will  4,  c.  106,  s.  3,   36, 

182,  188 

of  purchaser  who  has  taken  surrender,  may 
claim  to  be  admitted  as  by  descent,  but 
must  give  effect  to  any  devise,  or  other 
disposition,  by  ancestor  of  equitable  esute 

191 

not  bound  to  claim  admittance  until  present- 
ment of  the  ancestor's  death  and  proclama- 
tion, or  personal  summons  to  appear  at 
court    ..  ••  ..  ..   195 

when  heir  beyond  sea  is  bound  by  custom 
to  seize  as  for  a  forfeiture  after  proclama- 
tions, and  when  not  . .  .,     ib, 

is  tenant  to  many  purposes  before  admittance 

104,117,197,212 

may  enter,  and  maintain  trespass,  and  bring 
ejectment  before  admittance  197,  212 

and  even  surrender  on  payment  of  lord's  fine 

197 

and  perhaps  take  surrender  •  •  . .  404 

might  have  devised  before  admittance  before 
repealed  act  of  I  Vict.  c.  26,  if  having 
surrendered  to  will  ..  ..  176 

not  entitled,  before  admittance,  to  be  sworn 
on  homage,  nor  could  he  have  maintained 
plaint  in  nature  of  assize  . .  197, 198 

may  forfeit  before  admittance  ••         ••  117 


HElK—amHnued. 

is  ter-tenant  against  lord  refbnng  admittanee 

Page  198 

after  admittance  heir  may  1uit»  tretpmam 
against  lord        ••  ••  ••  J97 

though  his  admittance  is  not  neetstary,  ex- 
cept in  respect  of  lord's  fine,  yet  be  caonat 
defeat  lord's  right  by  waiving  admittanoe 

941 

his  heir  may  enter  should  he  die  before  adU 
mittance  ••  ••  ••  198 

such  death  will  not  prevent  dower  or  corteagr 

t*. 

after  entry  by  heir,  there  would  have  been 
A  poitetsio  jratrii  ••  ..     tft. 

how  compellable  to  give  effect  to  ancestor's 
intention  ..  ••  201,202 

admittance  of,  not  necessary  when  by  lord's 
act  a  court  cannot  be  held* •  214, 215 

takes  by  way  of  resulting  trust  on  toirender 
or  devise  for  partial  purposes  of  conversion 

290 

of  trustee  has  no  equity  against  lord  on  death 
of  cettuy  que  trust  without  heirs        ••  285 

See  Admittance;  Dbbcrmt;  Dbtisb;  En- 
croachment; Evidence;  Fine;  Foa- 
PEITURE  ;  Frbebencb  ;  MoaTOAOE ; 
Trustees. 

HERBAGE ;  may  be  granted  by  copy   SS,  158 

one  person  mav  have  the  primm  tomsmra  aa 

copyhold,  and  another  the  soil  as  fireehold 

129,  n. 

HERIOTS ;  extinction  of,  was  oike  of  objects 
of  commutation  and  enfiranchisement  act, 
4&5Vict.c51  ..      251,252,n. 

reference  to  s.  16  of  copyhold  acf,  1852,  re- 
specting valuation  of  heriots,  and  to  s.  27 
as  to  heriots  payable  by  tenants  of  freehold 
or  customary  freehold  lands  ••     ibm 

presentments  of  deaths  of  tenants  of  free 
tenements,  admissible  to  prove  customs  for 
heriots  out  of  lands  held  in  fee  of  a  manor; 
Domerett  v.  Protheroe         . .  252,  a. 

their  origin  . .  •  •  252, 258 

different  customs  established  in  different 
manors  •  •  •  •  •  •  •  •  258 

Heriot  Service^  is  by  reservation  on  feudal  do- 
nation •  *  ••  -•  ••     ih» 

lies  in  render,  and  remedy  is  by  diatteas     15. 

which  may  be  of  goods  of  stranger       ..     tk 

'  distress  is  within  7  Hen.  8,  c.  4 ;  21  Hen.  8, 

c.  19 ;  and  11  Geo.  2,  c  19  ..15. 

but  avowry  for  distress  is  not  within  statute 
of  limitation,  32  Hen.  8,  c.  2  ..     tk 

heriot  service  sometimes  lies  in  prtmdar,  and 
then  lord  may  seise  as  for  heriot  custom, 
the  choice  being  in  him     •  •  •  •  254 

lord  on  seizure  may  avow  taking  aa  hia  own 
beast ;  and  by  seizing  reduces  that  to  his 
poeeeenon  wherein  he  had  a  preperip  at 
death  of  tenant    ••  ..  ••     ib. 

seizure  may  be  out  of  manor..  ••     i5. 

what  must  be  set  forth  in  pleadings    i5.,  255 

reference  to  case  of  Price  ▼.  Woo&tmm^  as  to 
pleading  •  •  •  •  ib^  n. 

when  lord  must  prescribe  for  it  ••  255 

is  attendant  on  reversion  or  aeigniory  • .     15. 

is  said  to  be  due  on  death  of  tenant  in  fee 
only,  but  this  is  doubtful ;  and  clearly 


^ 
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H  KKlOTS-^omtinued. 

h«not  may  be  reierved  on  a  particular 

estate   ..  ••  ••         Pag§  265 

whether  heriot  by  reeerration  in  deed  (or  tuit 

htrUi)  ia  diatinguiahable  from  heriot  aenrice 

ib.  256 

discinction  in  remedy  between  aneient  and 

modem  gprantS'  ••  ••     t^. 

Teserration  of  heriot  by  deed  is  construed 

strictly,  and  would  not  be  payable  by  as- 

si^ee,  unless  named         ••  ••  256 

separate  distresses  requisite  under  each  re- 

serYatioo  ••  ..  ••     ifr. 

whether  act  of  distraining  is  not  an  election 

by  lessor,  under  disjunctive  reservation  ib. 

whether  heriot  service  shall  be  multiplied 

ib.  257 
whether  due  on  death  of  particular  tenant, 
when  whole  fee  is  parted  with  •  •     ib. 

again,  whether  any  distinction  when  par- 
ticnlar  tenant  takes  by  set  of  law,  as  in 
curtesy  and  dower»  and  when  by  act  of  the 
party,  aa  under  grant  for  life,  &c.    •  •  2^7 

BeHoi  Custom  is  by  immemorial  usage  in 
particular  manor. .  ••  ib,8ic. 

is  more  frequently  due  on  death        267, 258 

but  sometimes  upon  alienation  also,  or  aliena- 
tion only    •  •  . .  • .  258 

custom  for  heriot  from  every  person  dying 
within  manor  would  be  void  as  to  strangers 

ib,  n. 

composition  within  time  of  memory  would 
not  be  binding    . .  •  •  •  •     tft. 

under  custom  entitling  lord,  on  descent,  to 
best  quick  cattle  and  to  pecuniary  payment 
if  tenant  let  the  land,  and  lord  should  not 
be  answered  the  best  beast  commonly 
manuring  it,  held  that,  where  tenant  died 
after  letting  the  land,  the  lord  was  only 
entitled  to  pecuniary  payment  •  •     ib. 

is  due  in  respect  both  of  copyhold  and  free- 
hold lands  • .  . .  . .  258 
.  lies  in  prender  only,  therefore  the  lord  cannot 
distrain                ••             ••             ,.     ib. 

may  be  due  after  death  or  alienation  of  tenant 
for  life  or  years  as  well  as  tenant  in  fee, 

259 

is  due  on  death  of  reversioner  •  •     ib. 

distinction  between  freeholds  and  copyholds 
when  particular  estates  are  carved  out,  eaeh 
particular  copyhold  tenant  holding  of  the 
lotQ      ••  ••  ••  ••    ib. 

may  be  claimed  by  custom  on  death  of  head 
of  body,  politic.    ..  •'.  ..     ib. 

is  due  on  death  of  trustee,  not  of  cestui  que 
ttust     ■•  ••  ••  ••     ib. 

and  on  death  of  disseisee,  not  of  disseisor  260 

unless  (in  freehold  cases)  entry  of  disseisee 
was  tolled,  [N.B.  entry  no  longer  tolled  by 
descent,  &c.,see  3  &  4  Will.  4,  c  27,  s.  S9,] 

ib.n. 

due  on  death  of  surrenderor,  and  not  of  un- 
admitted surrenderee         •  •  •  •  260 

whether  admission  of  heir  of  surrenderee  will 
alter  case  •  •  •  •  ib.  n. 

•  semble,  that  heir  of  surrenderee  would  be 
compellablein  equity  to  make  good  to  lord 
any  loss  by  neglect  of  his  ancestor  to  take 
admittance  ••  ..  »,     ib. 


H  ERIOTS— continued. 

not  due  on  death  of  person  having  interesse 
termini  only         •  •  •  •         Page  259 

aa  to  heriots  payable  on  death  of  coparceners, 
Joint'tenants  and  tenants  in  common,  (prin- 
ciple of  law  being  that  heriot  is  payable 
only  when  tenant  dies  solely  eeised)  260, 261 

semble,  that  doctrine  of  sole  seisin  is  not 
applicable  to  alienation  by  joint -tenants, 
where  by  custom  an  alienation  heriot  is 
payable  • .  •  •  260,  n. 

oases  of  Padwick  v.  Tjfndale,  and  Padwick  v. 
Greenfield,  as  to  heriota  payable  on  aliena- 
tion by  joint  tenants  •  •  ••     ib. 

cases  of  Garland  &  Jekyll,  and  Holloway  & 
Berkeley,  overruling  Atiree  Ac  Scutt,  as  to 
effect  of  reunion  of  undivided  shares 

261,  &c. 

whether  case  cited  from  Fitz.  in  Garland  & 
Jekyll  and  Holloway  &  Berkeley  is  still 
open  for  discussion  ••  261,  n. 

no  neriot  payable  on  death  of  feme  covert 

263 

or  of  husbands  seised  in  wife's  right    .  •     ib. 

when  payable  by  tenant  in  dower,  and  by 
curtesy  ••  ..  ..     ib. 

when  payable  on  death  of  bankrupt     ib.  264 

is  payable  for  each  separate  tenement,  except 
by  custom  • .  .  •  •  •  264 

what  must  be  alleged  in  pleading  in  such 
case,  and  what  need  not     • .  ••     ih, 

when  due  on  alienation,  will  multiply  both 
by  disposition  of  interest  and  of  land  itself 

ib. 

and  separate  heriots  would  continue,  though 
parts  of  land  aliened  should  re^unite      ib. 

how  extinguishable,  and  distinction  between 
heriot  service  and  heriot  custom      ib.  265 

under  custom  to  have  heriot  on  death  of  every 
tenant,  lord  will  be  entitled  to  heriot, 
although  he  purchase  part  of  tenancy     ib, 

lord's  property  in  heriots  arises  immediately 
on  death  or  alienation,  and  he  is  bound  by 
his  election  •  •  •  •  •  •  265 

election  is  in  tenant  when  render  is  of  an  ox, 
&c.        ••  ••  ••  ••  254 

lord  should  seize  without  delay,  as  he  would 
be  concluded  by  sale  in  market  overt    265 

whether  lord  would  not  be  presumed  to  have 
waived  his  right  after  lapse  of  time  •  •     ib. 

lord's  right  cannot  be  defeated  by  devise,  or 
by  fraudulent  disposition  .  •  ib.  266 

a  good  plea  that  the  property  was  not  in 
tenant  at  time  of  death  or  alienation    266 

bill  lies  in  equity  for  discovery  of  best  beast 

ib. 

executor  is  said  to  be  concluded  by  delivery 
of  his  own  beast  . .  •  •  ..     ib. 

sole  right  of  property  in  beast  seems  essential 

ib. 

best  dead  good  is  confined  to  personal  chattel, 
and  is  no  charge  on  land  . .  »,     ib, 

where  and  how  heriot  may  be  seized    ib.  267 

lord's  remedy  is  trover  or  detinue,  when 
seizure  cannot  be  made     •  •  •  •  267 

beast  of  stranger  cannot  be  seiied  even  by 
custom,  but  custom  to  distrain  cattle  of 
stranger  is  good  • «  •  •  ib,&cn. 

person  replevying  must  show  it  was  not 
tenant's  beast     •••  •  •  •  » •  267 
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HERIOTS— cnn/tnttcii 
when  no  heriot  due,  owner  may  replevy,  or 

have  trover  or  trespass       . .         Page  267 
immemorial  custom  to  have  heriot  for  every 

undivided  share  must  be  distinctly  shown 

in  pleading  . .  . .  ib.  268 

what  evidence  is  required  to  support  avowry 

for  heriot  in  kind  .  •  .•    ib. 

lord  cannot  avow  generally,  but  must  state 

custom  with  precision         . .  ib,  269 

how  to  avow  for  heriots  when  feme  covert  is 

lady  of  manor      ..  ..  ••  269 

during  vacancy  of  see,  whether  any  legal 

remedy  for,  though  included  in  mandate 

of  crown  for  restoration  of  temporalities 

328,  n. 
See  BisHOPB ;  Courts  of  Equity  ;  Heir. 


UOGRINGER ;  is  a  public  officer. 
See  Hatward  (tit.  Court  Lett) 


504  &n. 


HOMAGE;  copyholders  so  called         ••      6 
their  duty  • .  •  •  ••     ib. 

whether  a  woman  can  act  as  homager  247, 444 
widow  cannot  be  of  homage  to  present,  un- 
less husband  died  without  an  heir    1 .     ib. 
See     Boundary  ;     Frebbench  ;    Waste 
Lands. 

H  O  NOUR ;  the  seigniory  of  lord  paramount   2 

sometimes  only  one  court  held  for  the  several 

manors  within  it  •  •  •  •  •  •      6 

HOTCHPOT.    See  Descent  ;  Gavelkind. 

HUNDRED ;  Hundred  Court.    See  Leet. 

HUSBAND  AND  WIPE.    See  Baron  and 
Feme  ;  Surrender. 


I. 


IDIOT ;  may  receive  grant  of  copyholds      88 
how  ordered  for  his  copyholds  43,  44 

INCAPACITY;  removed  by  lord's  admittance 

83,  90 

what  persons  are  and  are  not  incapacitated 

to  take  grant  of  copyholds  88,  &c. 

reference  to  8  &  9  Vict.  c.  118,  to  facilitate 

enclosure  and  improvement  of  commons, 

CKC      ■••  •*  ••  .•      Oo 

INCLOSURE :  reference  to  8  fir  9  Vict  c.  118, 
to  facilitate  inclosure  and  improvement  of 
commons         ..         ••         ..         ••     68 
See  Award;  Lord  of  the  Manor. 

INCORPOREAL  HEREDITAMENTS;  are 
sometimes  granted  by  copy  .  •         ••    S5 

INCUMBRANCE;  payment  of,  by  tenant 
for  life,  or  tenant  in  fee  with  executory 
devise  over,  is  for  benefit  of  his  personal 

representatives 32,  n. 

so  by  tenant  in  tail  in  remainder  •  •     ib, 

contra  by  tenant  in  tail  in  pottesiion    •  •     ib, 

INFANT;  reference  to  13  &  14  Vict.  c.60, 
(the  Trustee  Act,  1850)  which  repealed  11 
Geo.  4  &  1  Will.  4,  c.  60,  as  to  infant 
heir  ••        ..         ..         ••    68,  n. 


INFANT  ^cm/MiiAl. 

reference  to  18  &  19  Vict  c.  43,  enabliaK 
infants  to  make  binding  settlements  of  real 
and  personal  estate  on  marriage  Page  69 

courts  of  infant  lord  should  be  held  in 
name  of  socage  guardian,  until  infant  at- 
tains fourteen  • .         • .  73,  n^  276 

may  be  a  copyholder     • 88 

not  bound  oy  surrender  except  by  cmtom* 

tuirender  by,  if  not  pr^udicial  to  him, 
though  for  benefit  of  others,  is  voidable 
only      ••         ..         ••         ..         ..     s& 

as  to  powers  exercisable  by  • .  108,  n.,  1 1 4,  a. 

cannot  execute  power,  when  coupled  with  an 
interest  114 

when  conveyances  by  infants,  are  good,  aad 
when  not         ••         «.         ••     114  ftn. 

by  8.  7  of  I  VicL  c  26,  will  of  person  under 
twenty ^ne  is  not  valid  •  •         ••     152,0. 

not  bound  by  custom  to  seise  aa  forfeited 
after  proclamations     ••  20,  196,  275,  319 

how  to  be  admitted . .         .  •     197,  225,  275 

how  fine  on  admittance  is  recoverable, 

197,  225,  241,  275,  276 

what  services  he  is  to  perform     • .  247,  276 

See  Guardian  ;  Trustee  ;  Surrbkdbr. 

INFORMATION.    See  Quo  Warrahto. 

INHABITANT:  term  may  receive  its  inter- 
pretation firom  usage        •  •         •  •  489,  n. 

INHABITANTS.  See  Common  ;  Prescrip- 
tion. 

INJUNCTION.    See  Courts  op  Equity. 

INQUEST ;  of  concealments  of  other  inquests 
abolished  • .         •  •         • .     506,  n. 

INSOLVENT  DEBTORS ;  reference  to  sect. 
11  of  7  Geo.  4,  c.  57,  as  to  conveyance 
and  assignment  of  insolvent's  real  and 
porsonal  estate  •.         ••         ..  209 

reference  to  sect.  5  of  1  Will.  4,  c  38,  for 
continuing  and  amending  above  act .  •     ih. 

reference  to  sect.  2  of  7  Geo.  4,  c  57,  as  to 
powers    vested  in  insolvent. .         ..     ib, 

reference  to  24  &  25  Vict.  c.  134  (the  bank- 
ruptcy act,  1861,)  which  repealed  23rdand 
subsequent  ss.  of  1  &  2  Vict.  c.  110,  the 
whole  of  5  &  6  Vict  c  1 16,  and  the  ss.  of 
7  &  8  Vict.  c.  96,  applicable  to  insolvency 
and  bankruptcy        . .         • .         . .     210 

reference  to  sect.  1  of  the  bankruptcy  act, 
1861,  by  which  the  insolvent  court  was  in 
effect  abolished  •  •         •  •         .  •    i^. 

INTERESSE  TERMINI.    See  Heriots, 259 
ISSUE.    See  Devise. 

J. 

JETSAM.    See  Wreck. 

JOINT  TENANTS;  where  specific  per- 
formance  of  agreement  between  joint 
tenants  for  partition  would  have  been 
enforced  before  4   Ik   5  Vict   c  35,  a. 

85   ..       \i         71,  n. 

release  or  surrender  by  one  to  another 
operates  as  a  severance      •  •  102,  n.,  116 


r 
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JOINT  TENANTS— mnIIiimA 
effect  of  releai€  by  one  of  ttmral,  to  his  com- 

paDiona  Pag*  116 

and  by  one  of  taw  only  to  his  companion,  ih,t  n. 
surrender  to  will,  or  to  stranger  on  con- 
dition  to    perform    will»   destroys  joint 

tenancy  "         ••         ••         ,•    ib» 

caae  of  Edwards  t.  CAmpioii,  where  no  se- 

▼erance  of  joint  tenancy  effected. .  1 16,  n. 
admitunce  of  one  is  admittance  of  all,  70S 
lord  is  bound  to  admit  one  of  several  joint 

tenants  before  payment  of  fine,  i6.,  204,  n. 
what  fines  may  be  claimed  by  lord  on  their 

admittance  . .         . .     222,  232,  233 

reference  to  case  of  Wilton  &  Ho€n'9  • .  228 
are  but  as  one  tenant,  and  shall  do  but  one 

suit 247 

surviYor  is  to  pay  a  heriot,  as  due  only  when 

tenant  dies  toklg  seisMl  . .     260,  266 

See  CouETS  op  Equity;  Devise  ;  Eject- 

MEHT ;    Fine;    Ubriotss  Partition; 

Relief.  . 

JOINTURE.    See  Frbbbench. 

JUDGMENTS ;  did  not  formerly  effect  copy- 
holds 39 

extendor  is  entitled  nnder  1  fir  2  Vict.  c.  110, 
to  hold  copyhold  or  customary  lands  un^il 
judgment  satisfied ib,,n. 

reference  to  2  Vict  ell,  and  other  statutes, 
the  last  being  27  &  28  Vict.  c.  112,  for 
better  protection  of  purchasers  against 
judgments,  &c,  and  to  8  &  4  Vict.  o.  82,  ib, 

Stt  Elegit. 


JURY:  JURORS  I  (tit.£Mf,8S.2&6). 
See  Fine. 
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K. 

THE  KING ;  cannot  be  a  copyholder  . .     89 
instances  of  kings  holding  lands  of  subject, 

ib.,  n. 

L. 
LAGAN  (OR  LIGAN).   See  Wreck. 

LANDS  CLAUSES  CONSOLIDATION 
ACT;   reference  to  8  &  9  Vict,  c  18, 

68  8cn. 

LEASE ;  by  parol  (but  with  exception),  will 
not  disable  lord  from  regrantii{g  as  copy- 
hold                12,13 

void  by  statute  of  frauds,  regulates  terms  of 
the  tenancy       .  •         . .         . .         13,  n. 

but  does  not  operate  as  a  term    •  •  ib- 

what  was  considered  before  the  statute  as 
tenancy  at  will,  is  now  darned  tenancy 
from  year  to  year       ib, 

by  8  &  9  Vict,  c  106,  S..3,  lease  required  by 
law  to  be. in  writing  must  be  made  by 
de*d     ..         ..         ••         ••         ..t^. 

reference  to  5  &  6  Vict,  c  108,  authorizing 
the  granting  of,  by  ecclesiastical  corpora- 
tions; and  to  8  fie  9  Vict.  c.  124,  to 
facilitate  granting  of  . .         . .         .  •     68 

cannot  be  granted  by  copyholdet  beyond  a 

J  rear,  wiSiout   special   custom,  or  lord's 
icence  ••     329 


LEASE— <wiif<iiiMd. 
with  licetoce  was   extendible  at  law  before 
1  &  2  Vict  c.  110  . .      Page  38,  n. 

See  Licence  ;  Presumption. 

LEASEHOLD ;  would  have  passed  under  de- 
vise of  real  estate,  when  intention    was 

clear         158,  n. 

reference  to  1  Vict.  c.  26,  s.  26  . .     ib, 

LEATHER  SEALERS.     See  Lest    ..504 

LEET^ 

Natwre  and  Antiquity  rftke  Court  Leet. 

is  a  court  of  record  of  great  antiquity .  •  484 

and  accounted  the  king's  court  •  •     ib. 

may  belong  to  lord  of  hundred  or  manor  by 
grant    ..         ••         ••         ..         ,•     ib. 

or  bv  prescription  ..         ..         ••     tfr. 

but  lord  has  profits  of  court  only         . .     ib, 

and  lord  of  leet  cannot  claim  wastes  by 
prescription  ib.,  n. 

the  jurisdiction  existed  before  the  Conquest, 
and  is  said  to  have  been  ordained  by  King 
Alfred  ib. 

is  said  to  have  been  derived  out  of  the 
sheriff's  toum  484 

observation  to  be  received  with  qualifica- 
tion     • ib. 

for  power  of  sheriff  in  toum  was  superseded, 
or  at  least  suspended  by  grant  of  court 
leet      •• t6. 

Further  UlustraOon  </  the  Conttitution  rf"  the 
Court  Leet,  and  its  present  Practice. 

style  of  the  Court 485,  n. 

the  leet  may  be  appendant  to  a  hundred,  but 
is  not  necessarily  incident  to  it  ..  484 

485,  492,  n. 

may  be  appendant  to  a  manor  . .  485 

where  king  purchased  two-thirds  of  manor, 
the  leet  held  to  be  appendant  to  remaining 
one  third'         • ib.,  n. 

mav  be  appendant  to  a  vill       . .         . .  485 

and  to  ancient  messuage  . .         ..     ib, 

title  may  be  made  by  prescription     ib.,  n. 

yet  not  as  sppendant  to  church  or  chapel, 

485 

in  chartered  boroughs  corporation  are  fre- 
quently lords  of  a  leet,  as  appendant  to  a^ 
manor  ••         ••         ..         ,.     ib. 

in  other  boroughs,  not  hsving  charter,  the 
chief  ma^strate  is  frequently  chosen  at 
leet  of  private  lord        . .         . .     ib.,  502 

common  law  election  still  imitated  in  some 
corporate  places  ••         ..         ..         485 

The  King  y.  Bankes  ,,         ,.  502,  n. 

corporate  jurisdiction  superinduced  upon  the 
leet        485,486 

whether  in  absence  of  trace  of  its  institution, 
when  leet  exists  in  a  borough  or  town, 
it  may  not  be  considered  a  vestige  of  Anglo- 
Saxon  iurisprudence 486 

whether  king  may  create  a  leet  where  none 
was  before  •  •         • .        •  •     486,  n. 

When  to  be  held, 

by  Mag.  Ch.,  (9  Hen.  3,  c.  85)  the  view  of 
frankpledge,  or  leet  of  toum,  to  be  kept 
at  feast  of  Saint  Michael     ..         ••  486 
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whether  introductiTe  of  a  new  law  as  regards 
privaU  leets       . .         • .     Page  486  &  n. 

those  granted  subsequently  must  be  held  on 
days  mentioned  in  charter     •  •         •  •     t^, 

whether  any  distinction  in  this  respect 
between  prescriptive  leets  and  those  held 
by  gfdnt     .  •         .'.         . .         . .  486,  n. 

prefscriptive  leets  must  be  held  according  to 
imroemorial  usage      ••         ••         ••  486 

but  not  on  Sunday        4S7 

may  be  held  oftener  than  twice  in  year, 
by  prescription  •  •         •  •         ••    ib. 

and  once  or  twice  a  year  on  reasonable  warn- 
ing, if  kept  at  uncertain  times,  486,487,  n. 

better  to  bold  court  leet  within  month  after 
Michaelmas  •  •         . .  487,  n. 

established  period  of  month  after  some  feast 
is  to  be  accounted  a  lunar  month     • .  487 

may  be  adjourned  by  three  proclamations    t6. 

Where  to  be  held. 

leet  of  toum,  or  sheriff*8  frankpledge,  is  by 

Mag.  Ch.  to  be  held  at  determinate  place, 

487 
leets  of  private  lords  may  be  held  at  any 

place  within  particular  precinct  . .  ib. 
are  sometimes  held  in  church  or  chapel. .  ib. 
but  there  is  a  prohibitory  canon    against 

holding  leets  there,  or  in  chitfchyard . .  ib. 
fifteen  days  is  usual  notice  ••  ..  f6. 
and  is  giten  by  bailiff  Under  precept  from 

steward t6. 

shorter  notice  is  good  by  usage,  and  if  no 

particular  usage,  three  or  four  days  would 

be  sufiBcient  • ib.^  n. 

notice  need  not  be  personally  served    on 

suitors  . .  •  •  •  •  >  •  •  •  487 
except  it  be  not  an  ancient  leet  • .  ib.  488 
in  ancient  leets  notice  may  be  given  in  church 

or  market,  according  to  usage  • .  487 

no  person  could  be  amerced  if  accustomed 

warning  not  given   . .         .  •         •  •     488 

Sttit  Real. 

prior  to  statute  of  Marlborough,  (62  Hen.  3,  c. 
10,)  all  persons  from  twelve  to  sixty  years, 
without  distinction,  (except  clergy  having 
cwram  ammarum,)  were  bound  to  attena 
the  toum        488 

by  that  statute  certain  persons  are  exempt 
from  attendance,  unless  for  special  cause, 

ib. 

exemption  is  personal,  and  holding  lands 
discharged  of  secular  services  does  not  ex- 
cuse attendance     •  •         ••         .•     ib.n. 

women  never  sworn  to  allegiance  in  tourns  or 
leets •         ••         ••    wb. 

persons  compellable  to  attend  the  tourn  were 
to  be  sworn  to  their  fealty  and  allegiance, 

488 

tenants  in  ancient  demesne  are  exempt  from 
suit  to  the  tourn,  and  probably  to  the  leet, 
unless  tributary  to  manor  . .    'ib.  n. 

whether'  practising  barrister,  or  attorney,  is 
exempt  from  suit  to  the  leet  . .     ib. 

aliens  are  incapable  of  being  sworn  in  leets, 
but  not  exempt  from  suit      •  •         ,.     ib. 

Lord  Coke  of  opinion,  thst  though  9  Hen.  8, 
c  85,  was  restricted  to  leet  of  the  tourn. 


hEET  ^^ontinmed. 

yet  the  exemptions  of  ttatnte  of  Mari- 
borough  extended  to  leets  of  private  lordfl^ 

i>)B^488,4«9 

reasons  for  doobting  the  fact    •  •         • .  419 

ffsiMs,  that  no  man  is  booiid  to  attend  two 
leets  ..        ifr. 

a  man  who  has  house  wiChfai  two  leets  is  con- 
versant where  his  bed  is      •  •  4S9 

word  "inhabitant"  when  view  of  frankpledge 
is  spoken  of,  cannot  mean  occupier,  tfr.  n. 

lord  of  hundred  leet  has   not  concorrent 
jurisdiction  with  lord  of  manor  leet..  489 

articles    neglected    to    be   inquired   of  in 
manor  leet  are  inquiraUe  of  in  hundred  leet. 

492.  498,  n.,  «K» 

neglect  of  lord  of  manor  leet  was  puaisiialile 
in  the  eyre,  and  not  in  hundred  leet,  506,  n. 

suit  to  leet  is  due  by  resiancy,  and  has  no 
reference  to  tenure     .  •         •  •         •  •  489 

is  called  suit  real,  and  not  smt  service       ib, 

cannot  be  done  by  attorney      •  •         . «    tt. 

nor  be  releaaed ••    sAl 

but  may  be  essoig^ed    ..         ••         ••     ib. 

neglect  of  it  is  punishable  by  amercement   ib. 

and  not  by  distress        ik. 

Cert  or  eertamty  Jfonsy. 

origin  of  payment  . «         .  •     489, 490 

is  aonetimes  called  Mrf  or  kim^e  nher^  omb- 

mon  fine,  head  money,  or  head  pemea  •  •  490 
remedy  for  is  action  of  debt  ••  •  •     ib. 

when  payable  at  day  of  leet,  defaulters  may 

be  amerced         . .  •  •  •  •     •*• 

by  prescription  a'deciner  may  be  amerced 

497 
cannot  be  distrained  for  without  prescriptioa 

490 
is  the  only  matter  of  private  nature  where 

prescription  to  amerce  is  allowable. .     lA. 
equity  will  not  entertain  bill  for  Uw-day 

silver  .  •  •  •  . .  ib.n, 

Mandannu  ;  Forfeiture  qf  Leet. 

lord  is  compellable  by  mandamue  to  hold 

court  leet  • .  .  •  490 

usurpation  of  a  leet  is  an  indictable  offence 

4         491 
a  leet  is  forfteitable  by  non-user  or  abuser 

490 
lon^  disuaer  creates  prsaumption  of  defect  ia 

title      ••  ••  -•  ..15. 

temble,  that  a  leet  is  forfeited  by  n^ect  of 

appointing  an  able  steward  . .  491 

or  of  electing  usual  officers  •  •  •  •     ttu 

at  all  events  franchise  may  be  seized  qmrnu" 

que  for  any  such  neglect    .  •  • .     i6. 


Steward; 

whether  steward  of  court  leet  is  Judge  of 

court  in  all  cases  •  •  •  •  49! 

his  essential  qualifications    ••-  ••     ib. 

charges  of  attorney  for  holding  court  leet  are 

taxable  ..  ..  ••     i5.,n. 

eemble,  that  steward  is  essential  officer  in  the 

leet      ••  ••  ••  ••  Vri 

and  that  lord  cannot  hold  his  own  court  491 
the  leet  distinguishable  in  that  respect  from 

customary  court  and  court  baron  491,  492 
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LEET— «o«<Mni«<i. 
but  dictum  dlioovered  of  C.  J.  Holt,  that  in 
a  prinaU  leet  the  lord  may  ait  aa  judge 

Pag9  492,  a. 

as  to  the  datioi  and  poiren  of  iteward    493 

the  inferenee  aided  by  the  cases  of  Tkt  King 

▼.  Sarriaan,  Thg  King  v.  BaiUu*,  and  Hoi- 

rofd  9t  Br^are, 

m  to  appointment  of  bailiff  ••  ••  003 

Thg  man  gtngrtU  Duii$t  and  P9Mnn  rfik§ 
Steward  I  Fimaa, 

he  may  take  recog^nizance  of  the  peace    493 

and  fine  for  contempt  of  coart  . .     ib. 

snd  commit  party  till  fine  paid  . .     ib, 

bat  that  course  unadyisable,  as  action  of 
debt  liea  •  •  •  •  ib.  n. 

may  commit  person  to  prison  far  grots  mis- 
demeanor  m  court  . .  • .  493 

in  some  cases  steward  may  impanel  second 
jury  to  inquire  into  concealments  of  first, 
and  fine  them 606  &  n. 

[on  this  point  see  6  Geo.  4,  o.  50.  s.  60.] 

refusal  of  jury  to  make  presentment  is  a 
contempt  for  which  steward  may  impose 
fine      ••  ••  ••  ••  ^6 

but  fine  must  be  set  severally  .  •     ib» 

so  in  all  cases,  except  where  uncertainty  of 
persona  ••  .•     tA. 

as  in  a  fine  on  town  for  escape  of  felon     ib. 

suitor's  refusing  to  be  sworn  is  a  contempt 

ib. 

so  any  of  jury  departing  without  giving  ver- 
dict     •  •  >•  ••  ••     ib, 

m  giving  their  verdict  before  all  are  agreed 

ib. 

BO  refusal  to  be  sworn  in  constable  or  tithing 
man,  having  been  elected  by  jury,  and 
being  present      . .  •  •  ..     ib. 

or  refittal  of  constable  or  tithing  man  to 
make  presentment  • .  •  •     ifr. 

BO  bailiff''s  refusal  to  execute  ofilce     •  •     ib. 

but  steward  can  only  fine  for  contempt  com- 
mitted in  court  . .  . .  495,  496 

snd  fine  must  be  reasonable  •  •  .  •  495 

but  reasonableness  need  not  be  averred     ib, 

nor  need  the  fine  be  affeered  •  •     ib. 

temble,  that  steward  may  set  moderate  fine 
for  neglect  to  attend  court  leet  as  juror,  to 
be  recovered  by  lord  in  action  of  debt  497 

steward  hath  powers  equal  with  justices  of 
the  bench  ••  ••  ..  493 

and  in  one  instance  greater,  as  he  may  com- 
pel stranger  to  be  sworn,  if  number  of 
jurors  insufficient  ••  ••    ib. 

and  imposes  floe  on  refusal  •  •  •  •     ib. 

but  only  where  usage  is  to  swear  and  dis- 
charge jury  in  course  of  the  day        ib.  n. 

he  may  commit  to  prison  persons  against 
whom  charges  found  by  indictment  or  in- 
quisition in  leet.  •  . .  493,  494 

but  the  leet  hath  not  power  to  arraign  and 
deliver  persons  indicted    .  •  •  •  494 

Dor  to  inquire  of  assault  and  battery  without 
bloodshed  ••  ••  ••     ib. 

nor  to  take  indictment  of  robbery  out  of 
precinct  •  •  •  •  •  •     ib. 

steward  may  be  retained  by  parol        •  •    ib, 

except  in  case  of  king  or  corporation  • .     ib. 
'   but  deed  is  more  proper,  and  essential  in 
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appointment  for  life  or  years,  or  for  re- 
covery of  salary  by  writ  of  annuity, 

Paga  494,  n. 

semble,  that  ofllce  ia  not  grantable  in  rever- 
sion     ••  ••  ••  ••  404 

whether  Idng  is  an  exception      ••     15.  &  n. 

whether  judicial  office  may  be  granted  in  re- 
version 5y  aMw^.*  •  •  494,  n. 

stewardship  of  leet  ia  forfeitable  for  non- 
user  or  misuser  .  •  • .  •  •  494 

mandamus  lies  to  restore  steward  of  leet  ib, 

whether  information  in  nature  of  quo  wtnr- 
ranto  lies  for  exercising  office  ••     ib, 

doubtful  whether  steward  of  leet  can  act  by 
deputy*  •  ••  ••  ••     ib, 

semble,  be  could  not  do  so  except  by  cus- 
tom, or  under  express  power  in  appoint- 
ment   .  •  • .  •  •  ib.  495 

it  is  only  when  office  is  minioterial  that 
steward  can  act  by  deputy  as  matter  of 
course,  and  deputy  should  aet  in  name  of 
principal  •  •  .  •  495,  n. 

infant  cannot  preside  in  leet  aa  steward  or 
deputy  ateward  ..  ..  ••     tfr. 

action  on  case  will  lie  by  lord  against  person 
disturbing  steward  in  holding  court  leet 

ib. 
AmtreomtnU. 

offences  out  of  court  are  to  be  presented,  and 
parties  amerced  .  •  • .     496,  n.,  497 

amercement  is  considered  to  be  aet  of  jury 

497 

and  fine  act  of  court  ••  ..     ib. 

it  has  been  thouf^ht  that  amercement  is  act 
of  court,  and  affeerment  act  of  j  ury . .     ib, 

neglect  of  suit  real  is  to  be  punished  by 
amercement        ••  ••  ••     t6. 

jury  are  to  present  neglect  of  suit       ..     <fr. 

but  notice  on  the  suitor  need  not  be  proved 

i5. 

no  person  can  be  amerced  for  private  tres- 
pass to  lord        •  •  •  •  . .     16. 

not  even  by  custom,  but  this  formerly  doubted 

ib, 

amercement  must  be  reasonable,  and  be 
affeered  ••  ■•  ,,     ib. 

it  has  been  said  that  jury  may  amerce  in 
sum  certain,  without  affeerment      ib.  498 

reasonableness  once  affeered  cannot  be 
questioned  in  writ  of  error,  or  a  modgrata 
miterieordia         ••  ••  .•  498 

latter  writ  not  applicable  to  courts  of  record 

16. 

affeerment  must  be  by  two  or  more  persons 
appointed  and  sworn  by  steward,  but  may 
be  selected  from  jury,  which  is  the  practice 

t6. 

affeerment  must  be  at  same  court,  and  be 
so  pleaded  . .  . .        ib.  n.,  500 

proper  course  for  removal  of  public  nuisancea 

498 

penalty  inflicted  recoverable  by  lord  in  action 
of  debt  ••  ••  ••  ••     ib, 

in  one  case  **  pain"  and  <*  amercement"  used 
as  synonymous  terms        • .  ib,  n. 

Tko  Bemodiotfor  Fine$  and  AmtreomanU, 

fine  in  leet  is  recoverable  in  action  of  debt 

495,  49S 
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or  by  distress-,  even  without  custom  Pag0  498 

and  distress  may  be  sold       •  •  ••    ib, 

but  fine  not  of  common  right  cannot  be  dis- 
trained for  without  prescription       •  •     ib, 

an  amercement  in  leet  is  recoverable  by 
action  of  debt     •  •  •  •  ,,     ib, 

may  be  recovered  by  distress  as  of  common 
right,  as  for  fine  . .  •  •  ib,  499 

and  distress  may  be  sold       • .  499,  n. 

but  power  of  distress  is  suspended  by  posses- 
sion of  king        • .  •  •  •  •     t6. 

distress  may  be  taken  in  any  place  wiihin 
precinct  of  leet  •  •  •  •  •  •  499 

even  in  common  street  . .  •»     ib, 

Stat,  of  Marlb.  c.  15,  prohibiting  distress  in 
highway,  is  confined  to  distresses  for  ser- 
vices by  tenure   . .  • .  ,»     ib, 

but  cattle  of  stranger  cannot  be  distrained, 
as  in  distress  for  non- performance  of  suit 

ib. 

bounds  of  leet  must  be  pleaded  in  justifying 
distress  for  amercement     •  •  . .     ib, 

and  sum  affeered  must  be  shown         • .     ib. 

in  such  justification  in  trespass,  bailiff  may 

!>lead  amercement  without  averring  the 
isust      ••  ••  ••  ••     ib, 

contra  in  replevin  . •  • «  ,.     ib, 

in  replevin  on  distress  for  amercement  for 
obstructing  jury  in  execution  of  duty,  act 
of  obstruction  must  be  distinctly  stated  in 
avowry     .  •  . .  . .  ib.n, 

semble,  that  bailiff  of  leet  cannot  distrain 
for  amercement  ex  officio,  but  only  by 
warrant  of  steward,  not  even  by  command 
of  lord  .  •  . .  . .  . .  499 

but  bailiff  of  liberty  of  duchy  may  distrain 
9x  qfficio  .  •  .  •  500,  n. 

how  distress  in  duchy  to  be  dealt  with. .     ib, 

whether  bailiff  punishable  if  irregularity  in 
distress  ..  ••  .,     ib, 

in  avowry  for  amercement  act  must  be 
averred,  and  it  is  not  sufficient  to  rely  on 
presentment       ••  ••  ..  500 

in  debt  for  amercement  in  leet,  declaration 
must  express  names  of  affeerors,  and  aver 
that  affeerment  was  made  at  same  court  as 
amercement        ••  ••  ..     16. 

held  in  Monnop  &  7%oma«,  that  issue  whether 
C.  and  H.  were  afferratores  curia  profdicUt 
ought  to  have  been  tried  by  the  record  ib, 

in  debt  for  amercement  in  leet,  declaration 
must  aver  inhabitancy  as  well  at  time  of 
amercement  as  of  offence  . .  .,     ib, 

but  it  will  be  cured  by  verdict  ..     ib, 

averment  tliat  court  was  held  before  steward, 
when  in  fact  it  was  held  before  deputy 
steward,  is  fatal  •  •         • .         .,     ib, 

summons  to  serve  on  jury  of  court  leet 
will  not  maintain  averment  in  declaration 
that  party  was  summoned  to  serve  on 
jury  of  court  leet  and  court  baron     . .     ib, 

notice  need  not  be  alleged  in  debt  for  amerce- 
ment for  not  abating  nuisance         .  •     ib. 

fact  of  presentment  may  be  traversed  in  debt 
for  amercement      •  •  . .         •  •         ib. 

and  rule  applies  to  amercement  for  breach 
of  by-law         ib. 

Court  of  Queen's  Bench  has  refused  a  cor- 
Horari  to  remove  the  proceedings  out  of 
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court  leet,  where  amereement  had  bee  si 
estreated  into  duchy  court  of  Lancaster, 

Po^  500, 501 

case  of  The  King  &  Heaton  on  the  point,  lAu 

amercements  in  king's  leet  are  to  be  e»-> 
treated  into  exchequer,  and  levied  bj- 
levari  faciat   ••  ..  .-         ..    501 

action  of  trespass  consequent  on  such  pro^ 
cess  must  be  brought  in  office  of  pleas  in 
the  exchequer  ib. 

amercements  in  leets  of  private  lords  are 
extracted  from  rolls,  and  steward's  wananc 
to  bailiff  to   levy  amount  is  subjoined, 

By-Lawe. 

may  by  custom  be  good  in  leet         ..    501 

in  pleading  custom,  by-law  most  be  sec 
forth ift. 

not  binding  of  common  right,  except  as  to 
matters  properly  cognizable  there,  as  neg* 
leet  of  repairing  highways,  &c.         ..    i^. 

custom  to  make  by-laws  of  private  nature 
could  not  be  supported  • .         ..    ih. 

in  one  case  party  was  put  to  plead  where 
fine  had  been  estreated  into  exchequer* 
which  was  set  under  by  law  in  one  of 
king's  manors  for  receiving  inmate  with- 
out giving  security  to  overseers  of  parish, 

ift.  502 

roust  be  just  and  reasonable     ••  601,  n. 

whether  by-law  for  repairing  church  is  for 
public  good,  and  bioding    • .  4«M),  n.,  501 

semble,  that  personal  notice  of  valid  by-law 
in  leet  is  unnecessary    •  •         •  •  600,  503 

Election  of  Officer*  at  Leet. 

Chief  Magistrate  of  borough  or  town  ia 
in  some  manors  elected  by  jury  of  court 
leet 50t 

which  may  be  enforced  by  wuindamue..  ib.  n. 

in  other  manors  jury  present  candidate 
having  majority  of  votes,  but  have  no 
control  over  poll       . .         . .         • .     502 

where  no  charter  of  incorporation,  Viamdbrs 
and  other  fiinctionariea  are  sometimes 
chosen  at  leet,  and  are  returning  officers  for 
the  year 1 5.  503 

Bailiff  is  in  some  manors  chosen  hy  jury, 

and  sworn  in  with  other  officers     •  •     50S 

'but  is  more  usually  appointed  by  the  steward, 

ib. 
Bometimea  by  the  lold    ••         ••         ••     ib. 

Constables  appear  to  have  been  officers  re- 
cognized by  common  law       • .         .  •     s5. 

high  constables  as  officers  of  hundreds,  and 
petit  constables  as  officers  of  tithings     ib, 

and  to  have  been  chdsen  at  the  leet,  or  (when 
no  leet  existed)  at  the  toum  ..     ib. 

election  of  chief  constable  for  wapentake  in 
Yorkshire  at  special  petty  sessions  held 
void,  and  that  he  was  well  appointed  st 
subsequent  court  of  quarter  sessions,  t5.  o. 

reference  to  2  &  3  Vict.  c.  93,  and  3  &  4  Vict 
c.  88,  for  the  establishment  of  coontv 
and  district  constables  by  the  authority 
of  magistrates,  and  5  &  6  Vict.  c.  109, 
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far   the  appointment  and  pay  of  parish 
constables        •  •         •  •         . .     Pag§  603 

doubts  have  been  expressed  whether  high 
GODsuble  was  not  created  by  sut.  of 
Winchester       ••         ••         ••         ••io. 

constable  or  tithing^man  refusing  to  be 
sworn  oaay  be  fined  when  present    ••  496 

if  absent,  he  may  be  amerced,  on  presentment 
oi  contempt  at  succeeding  court  •  •     16.  n. 

Alkcokhbes  and  Leather  Sealers,  are  of. 
ficers  frequently  chosen  at  court  leet  604 

Hatitards  are  often  chosen  at  eourt  leet,  16. 
it  U  generally  where  leet  is  appendant  to 

manor,  and  court  leet  and  court  baron  are 

held  together ib. 

when  office  exists  distinct  from  that  of  bailiflf, 

it  is  more  of  private  than  a  public  character, 

f6. 
in  some  places  it  is  a  poblic  annual  office, 

ccmfemng  a  settlement        •  •         •  •     i6. 

2*ke  Jury  and  their  Pfttnimtnti, 

how  offences  cognizable  in  leet  sre  to  be  in- 
quired of  and  presented,  493,494, 606, 608 

course  to  be  adopted  if  all  the  resianu  refuse 
to  attend  court  leet  •»         •  •  497f  606,  n. 

jury  is  to  consist  of  not  less  than  twelve, 

606 

and  party  may  aver  against  presentment 
made  by  less  than  twelve       .  •         .  •     <6. 

sufficient  if  that  number  are  agreed     •  •     ib, 

when  not  twelve  suitors  present,  steward 
compels  stranger  to  be  sworn,  and  impose 
fine  for  reftisal  ••         ..  493,  606,  n. 

whether  presentment  in  leet  is  traversable, 

606 

all  presentments  in  leet  may  be  removed  into 
n.  R.  bv  certiorari,  and  there  traversed,  ib, 

and,  clearly,  the  jurisdiction  of  the  court  leet 
is  traversable  •  •         •  •         ,•     ib, 

by  1  £liz.  c.  17,  for  preserving  spawn  of 
fish,  steward  might  impanel  second  jury 
to  inquire  of  any  concealments  by  jury 
first  sworn       •  •         •  •         •  •         •  •  606 

act  imposed  penalty  on  every  juryman  guilty 
of  wilful  concealment  •  •         ..16. 

semble,  that  perjury  or  wilful  concealment 
of  leet  jury  was  always  enquirable  there  by 
another  jury,  and  punishable  .  •     ib, 

reference  to  6  Geo.  4,  c.  60,  s.  60,  abolishing 
writ  of  attaint  against  jurors,  and  inquest 
to  inquire  of  concealment  of  other  inquests, 

t6.  n. 

articles  omitted  to  be  presented  in  leet  are  to 
be  presented  in  toum,  but  neglect  must  be 
pleaded  ..         ..         ..         ..  606 

.    if  not  there,  then  before  justices  in  eyre,  t6. 

and  if  not  there,  then  in  King's  Bench,  ib, 

articles  neglected  to  be  inquired  of  in  leet 
of  manor  situate  within  hundred  to  which 
court  leet  appended,  are  euquirable  of  in 

hundred  leet . .     16. 

.  but  neglect  of  manor  leet  is  not  punishable  in 
hundred  leet  • t6.  n. 

duties  of  leet  jury  are  confined  to  things 
done  or  n^lected  to  be  done  since  last 
court  .,         ...         «•         ••        ib. 
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custom  to  swear  jurors  at  one  court  to  inquire 
and  make  presentment  at  next  court  is 
bad Pag9SW 

yet  it  has  been  said  that  in  some  manors  jury 
continue  in  office  for  a  whole  year,  ib,  n. 

reference  to  case  of  WiUeoek  v.  Windsor,  show- 
ing that  adjournment  of  court  must  in  some 
cases  be  necessary,  and  establishing  validity 
of  a  custom  for  leet  jurv  to  enter  shops  for 
examining  weights  and  measures,  and  to 
destroy  such  as  are  deficient    •  •  606,  607 

too  much  importance  attached  to  observa- 
tions of  Probyn,  J.,  (as  to  such  a  custom,) 
in  Moort  v.  yickert 607 

case  of  Shtppard  v.  Hall,  confirming  decision 
in  Willcoek  v.  fVindsor,  that  by  custom  leet 
jury  may  examine  weights  and  measures, 
and  seize  them  if  defective  • .         . .     ib, 

presentments  in  leet  must  be  certain,  and 
state  precise  day  of  holding  court,  and 
before  whom  held 608 

better  (although  not  essential)  to  state 
whether  court  exists  by  giant  or  pre- 
scription •  •         ••         ••         ,,     ib, 

when  claimed  out  of  hundred  sufficient  in  re- 
plevin to  allege  seisin  of  hundred    .  •     ib, 

presentment  of  nuisance  must  show  at  what 
place  committed,  and  that  the  place  if 
within  jurisdiction  of  court  . .         •  •     t6. 

must  conclude  to  common  nuisance  of  all 
the  king's  subjectt     ..         ••         ,,    ib, 

presentment  for  stopping  common  highway 
must  state  Uteu*  ad  quern  as  well  as  hcus  a 
quo       ••         • •     t6. 

objections  for  informalities  in  presentments 
for  not  repairing  highways  not  favoured, 

ib,  n. 

inquiry  of  felonies  in  leet  should  be  by  in- 
dictment or  inquisition  by  roll  indented 
under  seals  of  jurors      ••         ••  493,608 

which  is  to  be  certified  to  justices  of  next 
gaol  delivery  . .         608 

inquisition  is  in  nature  of  bill  of  indictment 
by  grand  jury        609,  n. 

but  probably  was  conclusive,  before  intro- 
duction of  petit  jury ib, 

certificate  by  steward  to  justices  by  indenture 
said  to  serve  for  indictment        •  •  608,  n. 

ordinary  presentments  in  leet  need  not  be 
either  sealed  or  indented       . .         . .  609 

objection  disallowed  in  Colebrooh  &  Elliott, 

ib. 

Offences  eogniMable  in  Leet,  and  the  general 
Articles  presentable  there, 

,  most  offences  anciently  punishable  by  impri- 
sonment or  fine  •  •  . .  .  •  609 

in  reign  of  William  the  Conqueror,  many 
were  punishable  with  death  or  mutilation 

ib, 

punishment  of  death  is  traced  as  far  back  as 
Anglo-Saxon  era  ••  ,,     ib, 

the  leet  never  could  arraign  and  deliver  per- 
sons indicted  for  felony     •  •  ••    16. 

nor  inquire  of  felonies  not  such  at  common 
law       ••  ••  ••  >•     to. 

general  character  of  offences  which  leet  is  to 
inquire  of,  and  afterwards  certify  to  king's 
justices  ••  ..  ..  610 
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and  of  such  as  are  not  only  inquirable,  but 

puniihable  in  leet  by  fine,  &c.     Page  510 

in  cases  of  felony,  jury  should  inquire  of 

lands,  and  also  of  goods,  &c^  belonging  to 

offender,  at  time  <2  committing  the  telony 

i6.n. 
See  Mandamus. 

LEVANCY  AND  COUCHANCY,  meaning 
o(  according  to  recent  decision       878,  n. 

LICENCE  TO  ALIEN ;  by  custom  of  some 
manors,  licence  by  lord  to  alien  ancient 
tenements  is  confined  to  enUreiiet,  but 
power  extended  to  pareelt  of  such  tene- 
ments by  92nd  section  of  4  &  5  Vict  c. 8o, 

94,  n.y  190,  n. 

LICENCES  and  other  DISPENSATIONS; 
whether  parceners  could  have  made  par- 
tition without  lord's  licence  830,  n. 

licences  to  demise  operate  as  a  dispensation 
of  forfeiture         ..  ..  ..  829 

in  some  manors  leases  may  be  granted  for  a 
fixed  period  without  licence  .  •  880 

reference  to  customs  of  manors  of  Stejmep  and 

nMCfclWy  •  •  •  •  •  •  tOa 

such  special  customs  must  be  clearly  proved 

i6. 
terms  are  regulated  by  custom,  like  fine  on 

admittance  ..  ••  ••     ib. 

but  licence  to  demise  is  usually  given  (in  or 

out  of  court)  as  of  course,  on  payment  of 

a  fixed  sum        . .  .  •  ••    ib. 

fine  for  licence  to  pull  down  buildings,  &c., 

is  the  subject  of  convention  ib,  881 

not  compellable,  if  no  fixed  customary  fine 

881,  886 
cannot  exceed  extent  of  lord's  interest  79, 881 
except  under  power  springing  firom  the  fee 

881 
power  to  grant  licences  to  demise  should  be 

inserted  in  settlements  of  manors  •  •  t^. 
when  fine  for  licence  is  cfertain,  it  may  be 

compelled  • .  .  •  t^.  n. 

agreement  to  grant  licence  for  certain  sum 

paid  to  lord  will  be  enforced  ib.  n. 

steward  cannot  grant  licence  virhiie  ^Uni, 

being  a  voluntary  act        ••  ••  881 

but  may  do  so  by  special  authority  • .  ib, 
reference  to  case  oiDoe  &  Wkitaker  ift.  n. 
and  by  special  custom,  in  court,  even  without 

express  authority  ••  ..831 

semble,  that  lord's  signing  court  book,  &c, 

would  be  a  confirmation  of  licence  • .  ib, 
and  diat  lord's  licence  may  be  presumed 

from  acts  coming  under  view  of  steward 

ib, 
terms  of  licenee  must  be  strictly  pursued  882 
if  licence  acted  upon  to  full  extent,  a  second 

lease  on  surrender  of  the  first  would  be  a 

forfeiture  ••  ••  ••     tv« 

whether  a  ooncorrent  lease  would  be  a  for- 
feiture •  •  ••  ••  ••    ib, 

grant  of  less  term  than  anthoriaed  by  licence 

M  good  ••  ••'         ••  m»     ibm 

under  licence  to  copyholder  for  life  to  let  for 

three  years  if  he  so  long  lived,  a  lease  for 

three  yean  absolutely  held  not  to  be  a  for- 


LICENCES, 

feiture ;  cemirm  if  he  had  been  a  oopybohfer 
in  fee    •  •  •  •  Page  8S2 

.  may  be  made  to  depend  on  condition  prece- 
dent, but  not  on  condition  subaequaut   i^. 

reference  to  s.  8  of  8  &  9  Vicu  c.  106,  as  to 
lease  being  made  by  deed  . •  '  -•  883 

licence  to  demise  is  a  personal  dispcoaatioo 
only,  and  gives  no  property  ••     ik* 

and  vnll  not  make  lease  binding  on 
tail       •  •  •  •  •  • 

effect  of  lease  by  tenant  in  tail  gnmied  witk 
licence  of  lord     ••  ..  tk  n. 

semble,  thst  licence  to  copyholder  runs  with 
land,  and  that  a  lease  under  it  by  heir  or 
devisee  would  be  good,  and  not  create  a 
forfeiture  ..  ••  888 

what  customs  to  alien  without  licenee  are 
good,  and  what  are  not  ••  830 

licence  not  necessary  to  autboriae  pulling 
down  houses  in  a  ruinous  state  and  build 
others  ..  ••  ••  888 

lease  with  licence  is  a  common  law  interest, 
and  may  be  assigned  without  further  licence 

is  extendible  • .  •  •  ik 

and  is  good  against  lord  claiming  by  esdient 
or  forfeiture,  if  licence  granted  by  him,  or 
former  lord  seised  in  fee     • .  ih,  884 

when  licence  to  demise  must  be  pleaded,  and 
when  it  need  not.  •  . .  888,  n. 

SeeCoPARCBMBRS;  Fokfbitvrb;  Mamda- 

MUS. 

LIEN ;  no  distinction  between  freeholds  and 

copyholds  in  regard  to  deposit  of  evidences 

of  title  as  a  security  ..  ••   139 

nor  in  regard  to  lien  which  vendor  has  for 

purchase  money  •  •  •  •    tk 

LIMITATION,  words  of;  rule  that  copy- 
holder  cannot  limit  estate  to  his  right  heirs 
as  purchasers,  altered  by  3  &  4  WilL  4» 
c.  106  ••  ••  . •  8(,  B.,  S03,  n. 


LIMITATION  OF  TIME;  doctrine  of  non- 
adverse  possession  done  away  with  by  8 
&  4  WilL  4,  c  27  ••  887,  a. 

application  of  statutes  of  lioutation  to  maoora 
and  copyholds     . .  66  &  n^  241 ,  844 

sect.  41  of  8  &  4  Will.  4,  c.  27,  restrains  ac 
tion  or  suit  for  arrears  of  dower  to  six  yean 

893,  B. 

See  CvsTOMAET  Plaints  ;  Ejbctm an ; 
Equity  op  Rbdem ftiom  ;  Five  s  Feb- 
sumption;  Sbizubb. 

LIVES,  COPYHOLDS  HELD  FOR;  as  to 

payment  of  fine  on  grant  of  283,  &c 

reference  to  case  oiWadUyh  WmiU^f  286,  n. 

LORD  OF  THE  MANOR ;  is  not  prevented 
by  leaae  by  parol  (except  for  term  not  ex- 
ceeding three  years  reserving  two-third% 
at  leaat,  of  foil  improved  value)  from 
making  regrant  as  copyhold  12,  IS 

is  entitM  to  allotment  under  iodosure  act 
in  respect  of  his  dlmsmet,  as  weU  as  allot. 
ment  as  owner  of  soil  of  waste,  6rc.    ]7f  n. 

tenant  for  life  purchasing  eopyholds  shoald 
take  surrender  to  trustee,  or  regrant  im- 
mediately •         ••  81,82 
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■  lame  cautioD  it  requisite  when  lord  is  seised 
in  fee»  with  executory  devise  over,  Pagt  32 

covenant  to  svrrender  to  mortgagee  of  free- 

hold  is  not  a  regrant  in  equity  in  favour  of 

.    devisees  ••  ••  31,82 

Init  such  covenant  by  tenant  for  life  having 
power  to  grant  would  bind  remainder-man 
ip  equity  ••  ••  ••82 

whether  lord  has  power  over  lands  of  lunatic, 
except  by  custom  •%  •  •     48 

refierence  to  statutes  applicable  to  estates  of 
lunatics  ••  ••  44,  n. 

cannot  appoint  guardian,  except  by  custom 

44 

may. grant  copyholds  in  fee,  however  limited 
his  interest         • .  •  •  •  •     78 

sed  qu.  as  to  mere  tenant  at  will  ib,  n. 

grants  by  infants,  lunatics,  &c.,  are  good  78 

so  by  an  outlaw,  a  person  excommunicate, 
feoffee  on  condition,  and  guardian  in  socage 

ib. 

so  by  bishops  or  other  ecclesiastics        ib.  74 

and  by  dowress,  or  husband  seised  in  right 
of  his  wife  ( the  wife  joining)  •  •     74 

committee  of  lunatic  has  no  estate,  and  is 
disabled  to  grant  copyholds  •  •     ib. 

grant  by  stewud,  appointed  by  lunatic  before 
his  disease  of  mind,  is  good  •  •     ib. 

lands  escheating  are  withia  above  rules      ib. 

grants  made  before  attainder  of  lord  are  good 

ib. 

and  before  entry  for  breach  of  condition    ib, 

holding  court  amounts  to  entry  for  condition 
broken  ••  ••  ••  m»     ib. 

grants  by  feoffee  of  infant  are  good         ib.  n. 

so  grants  made  before  disagreement,  where  a 
man  marries  infant  feme  seignioress       7d 

ancient  rent  find  services  must  be  reserved 

ib. 

may  regrant  at  apportioned  rents        ••     76 

copyholds  of  inheritance  which  escheat  may 
bie  granted  for  life,  and  with  grant  of  re- 
version to  another  •  •  ..    ib. 

whether  copyholds  may  be  granted  in  rever- 
sion by  lord  who  has  a  limited  interest,  ex- 
cept by  special  custom      . .  76,  77 

whether  one  of  two  joint- tenants  of  manor 
may  grant  entirety  ..  ••77 

whatever  estate  lord  may  have,  be  must  be 
lawfully  seised  in  possession  ••     ib. 

or  derive  his  power  from  lord  pro  t§mpore  ib. 

examples  of  persons  disabled  to  grant  under 
this  rule  •  •  •  •  ib.  7S 

power  to  grant  may  be  derived  under  will  of 
lord  seised  in  fee  •  •  . .     78 

but  not  as  against  dower  of  wife  of  lord      ib, 

admittance  is  distinguishable  from  grant, 
therefore  admittances  by  disseisors,  &c, 
are  good  •  •  .  •  ib,  79 

lord  who  has  limited  interest  cannot  prejudice 
remainder-man  ••  ••  ••80 

lord  is  chancellor  in  his  own  court      •  •     79 

has  undoubted  right  to  afford  relief  as  such 

188,  n. 

the  maxim  strengthens  opinion  that  he  may 
hold  his  own  customary  courts  79,  n. 

86th  section  of  commutation  and  enfranchise- 
ment act  is  declaratory  of  that  rule  of  law 

ib. 
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•emble,  that  if  bis  decree  be  not  obeyed,  he 
may  seise  and  admit  rightful  claimant 

PMg€  80 

lord  cannot  regrant  by  copy  after  executing 
common  law  assurance,  or  if  land  be  ex- 
tended, or  assigned  to  wife  in  writ  of 
dower ;  but  if  kept  in  hand,  or  let  at  will, 
he  or  his  heirs,  &c,  may  regrant,  and 
grantee  will  hold  discharged  of  extent  or 
dower  ••  ••  ••  ^t     ib, 

lease  bv  king  will  not  prevent  regrant. .     ib, 

gprsnt  for  lives  of  others  will  not  give  any 
estate  to  cestui  que  vies,  unless  by  custom 

81 

what  grants  are  good,  and  what  void  under 
particular  customs  •  •  ib,^  ftc. 

may  be  void  for  uncertainty  •  •  •  •     81 

to  **  him  and  his,"  &o^  may,  by  custom, 
create  an  inheritance,  or  estate  for  life 
only      •  •  •  •  •  •  ib,  82 

equity  will  not  interpose  between  lord  and 
heir  of  trustee,  when  eettmi  qug  inut  dies 
without  heir,  but  court  of  B.  R.  will  com- 
pel admission  of  heir  of  trustee,  to  enable 
him  to  try  his  title  . .  82, 285 

lord  partakes  of  trusts  by  recording  them 

92,288 

but  on  escheat,  lord  holds  disoharged  of  trusts 
to  which  he  is  not  privy    .  •  82,  283 

lord  cannot  claim  by  title  of  equitable  escheat, 
except  perhaps  when  he  has  accepted  notice 
of  trust..  ..  ..  284,285 

lord  cannot  claim  againat  his  own  grant  or 
admittance  ••    ^        •.  ..88 

his  admittance  from  misconceived  right  will 
not  be  good  as  new  grant  . .  ib.  125 

whether,  after  having  admitted  surrenderee 
under  surrender  made  subsequently  to 
breach  of  one  of  several  conditions,  lord 
can  enter  for  subsequent  breach  of  other 
conditions  • .  •  •  88,  n. 

may  grant  or  admit  out  of  court,  and  even 
out  of  manor,  &c.  ..  88,  &e. 

reference  to  case  of  Doe  d.  Loach  v.  Wkitakor 

88,  n. 
semble,  that  lord  may  hold  his  own  customary 

courts  ••  ..  ••  ••98 

whether  he  has  same  remedy  to  recover  fees 

as  steward  •  •  •  •  .,     ibm 

of  what  incapacities  he  may  tske  advantage 

89,  90 
not  bound  to  admit  aliens  or  other  incapaci- 
tated persons      ••            ••             ••     90 

reference  to  7  &  8  Vict.  c.  66,  for  amending 
laws  relating  to  aliens       ,,  16.  n. 

lord's  interest  would  be  concluded  by  ad- 
mittance •  •  ••  ••     <6. 

not  compellable  to  accept  surrender  to  such 
uses  as  purchaser  should  appoint    880,  n. 

compellable  by  bill  in  equity  to  hold  court, 
but  mandamus  is  more  usually  resorted  to 

886 

may  have  bill  in  equity  for  discovery  of 
boundaries  and  descriptions  of  land . .  887 

and  for  commission  to  aistinguish  freeholds 
from  copyholds,  but  only  under  special 
circumstances,  confusion  of  lands  not  being 
per  to  a  ground  for  interposition      ib,  888 

though  lord  is  not  bound  to  take  notice  of 
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tnaUM,  yet  not  nsoal  or  reasonable  to  refuse 

to  do  ao  •  •         Pt^ge  282 

whether  it  is  not  advantageous  to  lord  to 

record  Dociee       ••  2S4, 285 

afiplicatioo  of  fines  reoeived  by  tenant  for 

n§t  cf  manor,  under  copyhold  acts,  1852 

and  1858  404,  n. 

See   CooETS    or    Equity;    Customaet 

Plaikts  ;  Game  ;  Geamt  ;  Guaediah  ; 

Iefaht;  Moetoaob. 

LUNATICS ;  may  reeeiTe  grant  of  copyholds 

88 

wheUier  lord  has  povier  orer  their  lands,  ex- 
cept by  custom  •  •  •  •  43 

committee  has  no  interest,  but  hare  custody 
or  authority         ••  ••  t&.  44 

certain  powers  are  given  to  committees  by 
particular  acts  of  parliament  44,  n. 

copyholds  are  within  18  &  14  Vict.  c.  80. 
whichrepealedl  Will.4,  c.  60        ..     68 

proTision  made  for  the  admittance  of  luna- 
tics to  copyholds  bw  1  WilL  4,  c.  65. 

Court  of  Chancery  has  no  power  under  1 
Will.  4,  c  65,  or  8  ft  4  Will.  4,  c  74,  to 
authorise  committee  to  grant  leases  for 
twenty-one  years. 

See  Basom  amd  Feme. 


M. 

MANDAMUS ;  reference  to  common  law  pro- 
cedure act,  relative  to  proceedings  by 
action  of  mandamus,  &c.        • .       880,  n. 

granted  to  compel  lord  to  admit  person  who 
can  show  colourable  title ;  and,  if  neces- 
sary, to  hold  a  court  • .  •  •  880 

was  refused  to  compel  acceptance  of  surrender 
in  general  terms,  although  estate  was  par- 
ticularly stated  in  former  surrender  ib.  n. 

and  was  refused  in  another  case.  Court  of 
Chancery  having  appointed  person  to  sur- 
render  legal  estate,  there  being  no  heir  of 
last  trustee,  and  being  a  fitter  tribunal 

381,  n. 

the  aid  is  extended  to  customary  heir . .  883 

although  application  be  in  furtherance  of 
scheme  to  defeat  lord's  right  to  fine ;  and 
although  there  should  be  no  disclaimer  by 
devisees  (The  King  v.  Sir  T.  M.  fVUton) 

ib. 

granted  to  admit  copyholder,  claiming  by 
descent,  though  lord  claim  by  escheat 

888,  n. 

has  been  granted  to  compel  admission  of 
heir  of  a  trustee,  where  cestui  que  trutt  died 
without  heirs,  to  enable  him  to  try  his  title 

285 

is  granted  to  compel  lord  or  steward  to  ac- 
cept surrender    •  •  •  •  380, 8rc. 

the  case  of  The  King  v.  Boughey,  Bart.    388, 

884 

and  either  of  whole  or  portion  of  lands  of 
copyholder,  or  of  whole  or  portion  of  hb 
interest  ••  ••  ••  880 

power  of  court  has  been  questioned,  but  is 
established  by  several  stated  cases      880, 

8ec. 


MANDAMUS-HwKmwdl 


wnt  in 

instances,    where   party  had   a    ^lecific 
legal  remedy       ••  Pefjgt  880,  881,  n. 

hut  having  tenedy  in  equity  is  no  answer  to 
application  for  maminmut  .  •  380,  n. 

conceded  that  mandamus  is  never  granted  to 
compel  mere  ministerial  officer  to  do  hts 
doty     ••  ••  ••  881 

in  The  Khtg  v.  The  Bermgh  o/Midhmrsi,  writ 
waa  granted  to  compel  lord  to  hold  eourt, 
and  homage  to  present  certain  coavey- 
anoes  of  burgage  tenements  entitling  pur- 
chasers to  he  sworn  in  burgesses,  and  to 
vote  for  members  of  parliament       Ik  382 

cannot  go  to  the  steward  alone  •  •  384 

the  rule  induced  court  to  quash  mundamos 
for  compelling  admission  by  steward  of 
Queen's  manor  of  Richmond,  in  which 
case,  as  writ  could  not  go  to  the  sovereign, 
the  puty  left  to  the  only  ancient  remediei^ 
a  bill  in  equity  or  a  petition  of  right 

384  ft  B. 

will  issue  to  compel  enrolment  of  surrender 
taken  by  copyhold  tenants  under  special 
custom.  •  •  •  • .  885 

but  was  refused  where  custom  for  steward  to 
prepare  all  surrenders  .»     ik 

granted  to  compel  enrolment  of  deed  for 
barring  eatate  tail  •  •  ikiL 

application  for,  refused  where  smrender  was 
by  customary  heir  of  reuereiomary  interest, 
the  object  being  to  avoid  descent  fine    ib. 

application  for  writ  to  enforce  entry  od  rolls 
of  deed  of  gprsnt  of  customary  freeholds 
refused,  where  there  was  a  customary  mode 
of  barring  estates  tail,  and  case  held  not  lo 
be  within  53rd  section  of  8  ft  4  Will.  ^ 
c.  74    ••  ••  ••  tft.iL 

not  granted  to  admit  applicant  to  copyhold 
when  claim  barred  • .  • .    ik 

granted  to  compel  inspection  of  court  rolli     ' 
by  person  claiming  interest  under  them, 
and  having  friwtA  facie  title  385,  386 

not  necessary  that  any  cause  should  be  de- 
pending ..  ••  ..  386 

only  when  no  action  depending  diat  motion 
is  for  mandamus. •  • .  i6.  a. 

when  action  depending,  inspection  will  be 
enforced  by  rule  of  court  . .  849,  386  ft  a. 

whether  freehold  tenant  has  right  to  inspect 
court  rolls,  although  no  cause  depending 

385,  D. 

lies  to  restore  steward  of  oourt  leet         381* 

489,464 

hut  was  refused  in  one  case  . .  4^,  n. 

whether  it  lies  for  steward  of  court  haron 

881,489,440 

Ile*9  case  in  1  Vent  fovourable  to  opinioa 
that  it  lies  for  steward  of  custonuuy  court 

ih. 

but  it  is  rendered  doubtful  hy  other  autho- 
rities    •  •  ..  ..381ftn.,  4S9 

will  issue  to  compel  holding  of  court  leet 
forthwith  and  to  appoint  proper  officen 

885,  n.,  502,  n. 

and  to  enrol  resiant,  to  enable  him  by  usage 
to  vote  for  members  of  parliament  502,  s. 

but  connexion  between  leet  and  corporaiioB 
must  be  established  by  affidavit      . .    tft< 
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has  been  granted  to  bailifis  of  corporation  to 
which  manor  formerly  belonged,  to  permit 
court  leet  to  be  held  in  Guildhall,  in  order 
to  an  inquiry  whether  it  could  be  held  ehe- 
where..  ••  ••      Page  SS6,n, 

does  not  lie  to  compel  holding  of  court  leet 
for  purpose  of  having  oath  of  allegiance 
administered  to  inhabitant       385,  386,  n. 

nor  for  inspection  of  records  of  court  leet, 
iinlesi  some  satisfactory  reason  be  assigned 

385,  n. 

return  to  mandamus  must  be  certain  and  ex- 
plicit, and  not  argumentatiTe  383,  n. 

without  special  custom,  will  not  issue  to 
compel  lieence  for  digging  brick  earth,  or 
other  act  of  waste  •  •  . .  886 

reference  to  1  Will.  4,  c.  21,  extending  pro- 
▼isions  of  9  Anne,  c.  20,  as  to  returns  to 
certain  writs  of  mandamus,  to  other  writs 
of  mandamus,  and  making  profisions 
against  abatement  of  writ  by  death,  &c., 
and  as  to  costs,  &c.        •  •  886,  n. 

reference  to  obeenrations  on  writ  of  man- 
damus aa  to  production  of  court  rolls     ib. 

See  Custom  ;  Power. 

MANOR;  etymology  of         ..  ..I 

its  origin  and  nature  . .  ,.ib.2 

may  consist  of  one  or  more  villages  or  ham- 
lets, or  of  several  houses  in  ▼ilTage     2,  n. 
Dot  necessary  that  copyholda  should  be  con- 
tiguous ..  ••  ••    1*6. 
caimot  now  be  created  ••2 
may  exist  as  a  seigniory  in  gross        •  •      4 
is  determined  by  severance  of  demesnes  or 
serrices  by  act  of  party    . .  • .       6 
or  by  extinction  of  services  .  •             . .     t^. 
may  continue  as  to  minor  prescriptive  rights, 
though  the  court  baron  be  lost        . .     ib, 
declarations  of  deceased  person's  evidence 
in  proof  of  manor  existing  by  reputa- 
tion     •  •            >  •            •  •  347,  n. 
one  may  be  held  of  another  . .  6,  84 
lord  of  customary  manor  cannot  hold  courts 
to  have  pleas,  &&              • .              12,  84 
may  be  divided  (though  not  by  act  of  party) 

7,10 
some  few  authorities  contra  . .  •  •      7 

may  be  suspended,  and  cease  and  revive    1  i 
mode  of  holding  courts  after  division  of  manor 

7 
whether  grantee  of  freehold  interest  in  all  or 
part  of  copyholds  can  hold  courts  ib.  8,  9, 
severance  of  freehold  does  not  destroy  the 
copyhold  interest.  •  • .  9, 10 

exception  of  part  of  demesnes  and  services  is 
a  severance  equally  as  a  grant  thereof   10 
exception  of  court  baron  in  grant  by  the  king 
is  good  . .  •  •  . .  80,  n. 

any  disposition  of  manor  carries  with  it 
after  .purchased  lands        ••  ••     30 

and  lands  which  afterwards  escheat  •  •  ib, 
recovery  of  a  manor  might  have  passed  lands 
not  parcel,  but  reputed  to  be  so  . .  31 
word  "  manor"  in  conveyanee  by  Commis- 
sioners of  Woods  and  Forests,  held  not  to 
pass  lands  inclosed  from  waste  above 
twenty  years  previously,  without  leave  of 
crown  ••  ••  ..  ,»ib. 

8, 


MANOR~eoN/liMifd. 
disseisee  of  manor  is  bound  by  admittance 

of  disseisor  . .  Pagt  79 

See  Boundary  i  Evidence  ;  Lord  op  the 

Manor  ;  Wooqs  and  Forests. 

MARKET ;  appendant  may  be  granted  by 
copy     •«  ••  ••  ••85 

See  Fairs. 

MERGER ;  absolute  fee  is  required  by  merger 
of  fee  conditional  in  possibility  of  reverter 

45,  46,  n. 
See  Extinguishment. 


MILL ;  may  be  held  by  copy  . »  ••84 

MINES;  reference  to  copyhold  acts,  1841, 
1852,  respecting  mines  and  minerals   300, 

301,  n. 

reference  to  25  &  26  Vict  e.  108,  giving 
validity  to  sales,  &c.,  of  land  reserving 
minerals,  and  to  sales,  &c.,  of  minerals 
separately  from  land        ..  301,  n. 

reference  to  case  of  Duke  qfPoriland  v.  Hill, 
as  to  custom  for  copyhold  tenants  to  dig 
coal      ••  ..  ••  ..     ib, 

words  **  lands  and  mines"  will  pass  the  open 
mines  only         ••  ..  301,  n. 

copyholder  has  possession  of  subsoil,  though 
no  property  in  it  • .  •  •  303 

authorities  as  to  trees  on  surface  of  soil 
equally  apply  to  minerals  below        ib,  n. 

reference  to  toe  case  of  Boweer  v.  Maclean,  as 
to  lord's  right  to  drive  carriages  along 
tramway  under  copyholds  of  manor       ib, 

ara  part  of  demesnes,  and  not  a  distinct 
property  from  freehold     . .     17,  303,  304 

should  be  expressly  reserved  when  intended 
to  be  excepted  out  of  grant  of  waste,  or 
the  enfranchisement  of  copyholds  . .  804 

not  sufficient  merely  to  reserve  all  royalties, 

oCC.         •.  ..  ..  ••       17 

may  be  a  distinct  possession  from  the  manor, 
with  reference  to  the  statute  of  limitations 

805 

and  twenty  yean'  possession  of  copper  mines 
may  establish  right  against  lord,  even 
when  entitled  to  tin  mines    .  •         •  •     ib, 

copyholder  has  same  possessory  interest  in 
mines  as  in  trees         . .         •  •     300,  301 

but  has  no  proprietory  right,  except  by 
custom  ..         301,  &c. 

therefore  he  cannot  open  and  work  new 
mines  without  licence  of  lord,  or  by  cus- 
tom       301 

nor  can  lord  do  so  in  absence  of  custom, 
without  consent  of  tenant     . .         •  •     i6. 

but  would  be  liable  to  action  of  trespass  for 
entering  on  copyhold  land  to  bore  for 
mines  and  veins  of  coal         •  •         .  •  302 

by  custom  copyholder  of  inheritance,  or  for 
life  with  power  to  renew  or  to  nominate 
successor,  may  have  proprietory  right  in 
mines  ••         ••         ..         ..         •«  301 

under  grant  of  inheritance  of  freehold  land, 
even  if  mines  are  named,  they  cannot  be 
opened  by  person  having  particular  in- 
terest only  •  •         ••         ••     ib,  n. 

though,  lessee  may  work  mines  opened,  yet 
his  opening  new  mines  is  waste  ••        ib, 

O  O 
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MINES--«oii<tfiiiei: 

as  to  royal  minea  where  crown  has  bare 
reseryadon Page  801 

copyholder  may  dig  for  marl  to  lay  od  land, 

802,  n. 

coala,  when  dug,  belong  to  lessee,  who  may 
maintain  trover  • .         •  •         .  •     tft. 

bill  in  equity  lies  for  account  against  exe- 
cutor of  customary  tenant  opening  mines, 

802,  805 

and  trover  lies  for  ore  dug  thereout     . .     ih, 

he  who  has  surface  may  maintain  trespass 
for  breaking  sub-soil  • .         . .     308 

in  frequent  instances  in  northern  counties, 
title  to  land  is  in  one,  and  to  mines  in 
another  804 

presumption  is  in  favour  of  person  in  pos- 
session of  the  land,  but  may  be  rebutted 
by  evidence  that  others  had  raised  and  car> 
ried  away  minerals     . .         .  •         . .     t6. 

case  of  Rowe  &  Brtnttm  ••     ib,  306 

evidence  of  right  to  cut  timber  is  not  evi- 
dence of  power  to  dig  mines  .  •     805 

but  custom  to  dispose  of  one  sort  of  mineral 
may  be  evidence  of  right  to  dispose  of 
another  ..         ..         ..         ..     ib. 

distinction  in  equity  between  mines  and 
timber,  in  decreeing  account  under  a  bill 
for  injunction tfr.  806 

equity  will  grant  injunction  against  opening 
mine,  if  no  custom  shown,  yet  only  with  a 
view  to  iry  the  right 806 

3ut  with  such  custom,  it  will  not  reslrain 
even  tenant  for  life  from  opening  pits 
to  pursue  old  veins  .  •         • .     ib,  n. 

nor  will  equity  grant  an  injunction  against 
working  mines  already  open     .  •  806,  307 

and  is  slow  to  interpose  by  injunction*  where 
mines  are  in  state  of  working,  but  will 
direct  trial  at  law  of  disputed  right,  806,  n. 

copyholder  for  life  leasing  mines,  though  a 
forfeiture,  has  no  equity  against  his  lessee 

807 

in  such  case  remainder-man  complaining 
tnust  file  bill  alone t^. 

consequence  of  lord's  allowing  tenants  to  | 
work  mines  and  expend  large  sums  in  so  i 
doing  t6.  n. 

reference  to  case  of  Bogen  ▼.  Brtnttm^  with 
respect  to  customs  as  to  tin  mines  . .     ib. 

equity  has  decreed  account  of  ore,  the 
digging  of  mines  being  a  sort  of  trade. 

See  Evidence  ;  Pleading  ;  QgARRY ; 
RoTAL  Mines. 

MODERATA   MISERICORDIA,  writ  of. 
See  Court  Baron  ;  Leet  (tit  Amereementt), 

MORTGAGE ;  effect  of  purchase  of  copy- 
holds  by  lord,  after  mortgage  of  manor, 

30 

reference  to  case  of  Cooper  v.  Janet,  where 
property  had  been  sold  under  suit  by 
equitable  mortgagee         . .  69,  n. 

reference  to  trustee  act,  1850,  as  to  escheat 
or  forfeiture  of  lands  vested  in  person  upon 
any  trust,  or  by  way  of  mortgage     . .     ih. 

semble,  that  mortgagor  in  possession  may 
hold  courts  ..         ••         ••     73,  n. 


MORTGAGE— cmilmieir. 
obserratioiis  on  conditional 

FagelH9 

See  Admittance;   Ejectment;    Equity 

OP   Redemption  ;    Notice    to   Quit  ; 

Steward  ;  Warrant  of  Satispactiok. 

MORTMAIN ;  acts  extend  to  copyholds  1S3 
distinction  between  legacies  to  be  applied  in 
the  purchase  of  land,  and  in  meliocation  of 
lai^d  already  in  mortmain  •  •  . .  184 
and^hen  inseparably  connected  with  void 
devise,  or  applicable,  at  discretion,  to 
several  purposes,  some  of  which  only  are 

void  ••  ••  ••  ••  ••         t9m 

gift  of  residuary  personalty  to  intreat  grant 
of  waste  for  charitable  objects  hdd  void 

i^.  n. 

money  charged  on  copyhold  by  void  bequest 

held  to  belong  to  devisee  and  not  to  crown, 

456,  n. 
See    Charitable    Uses;    PREmoGATivR 
Right;  Surrender  to  Will. 

N. 

NAVIGABLE  RIVERS;  paramoimt  right 
of  subject  extends  over  every  part,  and 
prior  to  Magna  Charta,  no  iiower  in  crown 
to  grant  in  derogation  of  it,  but  weirs 
erected  prior  to  Edw.  1  rendered  l^al  by 
25  Edw.  8,  c.  4,  B.  4 488,  ml 

NON-ADVERSE  POSSESSION;  doctrine 
of,  done  away  with  by  2nd  and  8rd  aecta.  of 
8  &  4  Will.  4,  c  27,  except  as  to  eases 
within  15th  sect.  .  •         . .     S87,  n. 

NOTICE;  from  donee  does  not  bind  pordiaser 

of  donor        ..     186 

See  Evidence;  Lord  of  the  Manor; 
Trust  Estates;  Voluntary  Sur- 
render. 

NOTICE  TO  QUIT;  not  rendered  necesssry 
by  covenant  of  mortgagor,  so  long  as 
he  continued  in  possession,  to  pay  yeariy 
rent  to  mortgagee  • .         .  •     889,  n. 

not  necessary,  even  after  twenty  yean'  posses- 
sion, if  not  adverse  • .         •  •  864,  n. 

case  of  Doe  v.  Tkompeon  •  •         . .     i^ 

O. 

OCCUPANCY;  no  general  occupancy  of 
copybolda  ••         •«         ••     21,41 

there  may  be  a  special  occupancy  . .     i6. 42 

there  can  be  no  general  occupancy  of  anything 
which  lies  in  grant  •.         ..     42,  n. 

2nd  branch  of  1 2  Car.  2,  c  8,  applies  to  grantee 
pur  autre  vie  of  rent-  charge,  and  his  exe- 
cutors will  be  entitled  to  it  •  •         . .     42 

special  custom  extending  principle  of  general 
occupancy  to  copyholds  is  good  •  •     21, 42 

rents  are  (in  common  parUnce)  subject  of 
special  occupancy  • .         •  •     42*  n. 

reference  to  1  Vict.  c.  26,  as  to  copyholds, 
though  no  special  occupant  ••         ..42 

special  occupant  must  be  admitted  and  pay 
fine 28^ 

See  Executors  and  Administrators. 

OVERSEERS.    See  Cbu  rchwardbns  ;  Sta- 
tutes. 
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OUTLAWS  ;  nuiy  receife  grant  of  copyholds, 

PageBS 
eopyholds  cannot  be  aeized  upon  outlawry, 

whether  copyholds  are  forfeited  for  outlawry, 

S16 


PARCENERS.    See  Copabcenbr/    ' 

PARK.    See  Fbee  Chase  ob  Park. 

PAROL  EVIDENCE.    See  Evidence. 

PARSONAGE;  may  he  a  manor  4 

SeeEzcHAMGE. 

PARTITION;  writ  of,  abolished  by  8  &  4 
Win.  4,  c.  27, 8.  36  ..         ..     70,  n. 

one  of  several  joint-tenants,  after  partition 
by  parol,  surrendered  in  general  words ; 
surrenderee  held  not  entitled  to  be  ad- 
mitted  to  parcels  held  in  severalty,  101 

See  Coparceners  ;  Courts  op  Equity  ; 
Cdstoh ART  Freeholds. 

PAUPER;  in  possession  under  bond  given 
before  marriage  by  wife  dowable  by  cus- 
tom, held  to  gain  settlement       . .     57,  n. 

guardian  in  socage  may  gain  settlement  by 
residence  on  ward's  estate  ..  277,  n. 

trustee  or  mortgsgee  in  possession  may  gain 
settlement       t(. 

See  Settlehbnt. 

PERAMBULATION.    See  Evidbncb. 

PETIT  SERJEANTY;  tenure  of..  441,  n. 

PIE-POUDRE,  court  of.    See  Fairs,  &c. 

PINDER ;  is  not  necessarily  a  public  annual 
officer  (tit.  Leet)       . .         . .  504,  505,  n. 

PISCARY;  appendant,  may  be  granted  by 

copy 85 

See  Free  Fishery. 

PLEADING;  a  replication  in  a  case  of 
trespass  held  bad  on  demurrer,  for  not 
stating  that  a  sufficiency  of  common  was 
le£k  ..         865,  n. 

copyholder  for  life,  or  greater  estate,  may 
plea  freehold  interest 865 

copyhold  roust  be  pleaded  to  have  been  de- 
misable by  copy  time  out  of  mind,  and 
not  sufficient  to  state  that  it  is  held  at  will 
of  lord,  according  to  custom     . .     t6.  366 

it  must  be  pleaded  to  be  held  at  the  will  of 
the  lord  366 

fault  in  pleading  may  be  helped  by  verdict 
finding  estate  to  be  copyhold  . .     ib. 

must  be  shown  that  estate  created  is  allowed 
by  custom t6.  n. 

except  in  claim  of  common  •  •         . .         ib, 

in  copyholds  of  inheritance  addition  of  words 
in  tail,  fir  l\fe,  &c.,  in  pleading,  is  un- 
necessary ..         ••         ..1*6. 

mere  allegation  of  being  seised  or  otherwise 
well  entitled,  is  ground  of  demurrer  . .  ib. 


FLEADlNG-^eontinued. 

copyhold  tenure  must  be  pleaded,  when  lands 
are  held  of  manor  which  is  ancient  de- 
mesne, or  it  might  have  been  inferred  that 
they  were  pleadable  in  lord's  court  by 
writ  of  right  close,  or  at  common  law  aa 
part  of  demesnes        . .         • .      Page  866 

how  to  plead  common  out  of  manor  before 
and  after  enfranchisement  « •  867,  871,  n. 

plea  of  Justification,  under  alleged  custom  for 
tenants  of  particular  copyhold,  is  not  sup- 
ported by  evidence  of  general  custom,  867 

so  plea  that  widow  is  entitled  to  estate  for 
life,  is  not  supported  by  evidence  of 
widow's  estate  only ib, 

in  actions,  8ec.  relating  to  copyhold  of  feme 
covert,  it  must  be  pleaded  that  husband 
and  wife  are  seised  in  right  of  wife, 
and  not  that  husband  alone  is  seised      ib. 

admittance  may  be  pleaded  as  a  grant .  •     ib. 

sufficient  to  allege  admittance  of  ancestor  as 
a  grant,  and  to  show  descent  and  entry, 
without  admittance  ..  ..16. 

but  not  merely  to  plead  seisin  of  the  ancestor 
and  descent         . .  . .  ,,     ib, 

temble,  that  although  in  copyholds  it  is  suffi- 
cient to  show  grant  of  lord,  yet  in  cus- 
tomary freeholib  estate  of  surrenderor 
must  be  shown    • .  •  •  •  •  868 

when  title  does  not  come  in  question,  as  in 
replevin,  it  is  unnecessary  to  show  admit- 
tance   ■  •  ..  ••  ••     ib. 

not  sufficient  for  vendor  to  aver  his  readiness 
and  ofiier  to  make  title  and  surrender,  but 
he  must  show  actual  surrender,  or  offer  to 
convey,  and  refusal,  and  what  title  he  had 

ib, 

unnecessary  to  detail  title,  and  plaintiff  need 
only  aver  his  seisin  in  fee,  that  title  was 
made  perfect,  and  that  he  had  always  been 
ready,  and  had  offered  to  convey     .  •     ib. 

it  is  for  purchaser,  and  not  vendor,  to  prepare 
and  tender  conveyance      • .  ib.  n. 

plea  of  grant  for  lives  in  reversion,  as  grant 
in  possession,  is  incurable . .  .  •  868 

in  trespass  for  entering  copyholds  and  boring 
for  coals,  and  justi6cation  under  lord, 
plaintiff  must  traverse  liberty  of  working 
mines   ..  ..  ..  t6. 369 

court  will  permit  the  replication  to  be  amended 

369 

case  o(  Proud  &  Hollis  as  to  mode  of  pleading 
right  of  way  asserted  by  landlord  of  copy- 
bold  occupied  by  tenant    . .  •  •     ib. 

if  surrender  be  pleaded  as  taken  by  hand  of 
steward  supposed  to  have  no  right,  traverse 
should  be  general  that  no  surrender  was 
made    • .  •  •  .  •  ib.  370 

where  issue  taken  on  surrender  pleaded  into 
hands  of  tenants,  it  is  to  be  tried  where 
alleged  to  be  done,  and  not  where  manor 
IS  ..  *•  ••  ••     to. 

steward's  name  must  be  stated  in  pleading 
grant  of  copyholds  . .  370,  n. 

performance  of  condition  may  be  pleaded 
under  bond  for  quiet  enjoyment,  when 
forfeiture  occasioned  by  vendee's  own  act 

870 

in  debt  on  bond,  plaintiff  must  show  that  he 
was  evicted  by  lawful  title  ib.  n. 

oo2 
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PLEADING— coii«<mM<i. 

in  case,  for  not  performing  promise  to  sur- 
render, plaintiff  must  allege  that  he  made 
request  to  defendant  to  surrender,  Page  870 

and  demurrer  will  hold  if  plaintiff  assign  par- 
ticular mode  of  surrender,  and  custom  is 
not  shown  .  •  •  •  •  •     16. 

hut  general  custom  need  not  he  alleged     ih. 

under  covenant  to  surrender,  purchaser  need 
not  show  court  to  have  beeu  holden. .     ib, 

plaintiff  entitled  to  costs  of  pleading,  when 
one  of  several  pleas  adjudged  bad  on  de- 
murrer.. ..  ..  ift.  371 

new  rules  established  that  defendant  who  had 
obtained  judgment  on  demurrer  upon  one 
of  several  counts,  was  entitled  to  deduct 
his  costs  from  costs  of  plaintiff  on  any 
counts  upon  which  he  might  have  suc- 
ceeded ..  ..  ..  871,  n. 

reference  to  rules  under  common  law  pro- 
cedure act,  1852  ..  ..  ..     ib, 

prescription  by  freeholders,  and  custom  by 
copynolders,  may  be  joined  in  one  plea 

872,  n. 

want  of  averment  of  levancy  and  couchancy 
may  be  aided  by  verdict    ••  ••     t6. 

so  insufficiency  of  pleading  licence  for 
stranger  to  put  in  his  cattle,  which 
licence  roust  be  by  deed    •  •  •  •     t6. 

as  to  mode  of  pleading  commons,  after  sever- 
ance of  waste      . .  . .  877,  n. 

See  Evidence  ;  Leet. 

POLLARDS  (POLLINGERS).  See  Trees 
AND  Mines;  Estovers. 

PORTGERIEVE  (PORTREEVE);  some- 
times elected  at  the  leet    .  •  •  •  602 

POSSESSIO  FRATRIS ;  might  have  been  of 

copyhold,  on  actual  possession,  even  before 

admittance  . .  •  •  87, 88 

possession  of  termor  by  surrender  is  sufficient 

37,88 

whether  prevented  by  lease  for  years  with 

licence  . .  . .  .  •  • .     88 

doctrine  of  pottetsh  fratris  put  an  end  to  in 

consequence  of  4  &  5  Will.  4,  c.  106,  s.  9 

ib. 

POSSIBILITIES  (coupled  with  an  interest); 
may  be  disposed  of  by  will  under  1  Vict, 
c.  26,  B.  3,  and  by  deed  under  8  &  9  Vict 
c.  106,  s.  6  .,  115,  n.,  279,  n. 

POUNDKEEPER ;  reference  to  sect.  4  of  5 
&  6  Will.  4,  c.  56,  and  to  case  deciding 
that  person  bound  to  supply  animal  with 
food,  is  party  at  whose  instance  it  was  im- 
pounded ..  ..  504,  n. 
See  Uaywaed. 

POWER;  not  necessary  to  give  substantial 
share  to  each  of  objects,  although  power 
not  exclusive  (1  Will.  4,  c.  46)        165,  n. 

over  copyholds  by  special  custom,  though 
joined  with  interest,  cannot  be  executed 
by  attorney         ..  ..  104,105 

what  powers  may,  and  what  may  not,  be  re- 
leased and  extinguished    . .  106,  n. 

what  powers  may  be  exercised  by  feme  covert 

106,  &C. 


POWER— eoRfffiveii. 

reference  to  decisions  as  to  powers  given  Id 
feme  sole,  and  exercised  after  nianiage» 
and  given  to  feme  covert,  and  exercised 
after  second  marriage.  Page  106,  n.,  176,  o. 

express  estate  for  life,  with  general  power  of 
disposition,  implies  power  of  appointment 
only      •.  •«  ••  176,  n. 

when  exercisable  by  infants  . .         ^    ..   114 

when  power  of  appointment  by  deed  u  created 
by  surrender  accepted  by  lord  or  steward^ 
appointee  ia  not  precluded  from  clainaing 
admission  by  reason  of  appointor  having 
both  power  and  interest,  Rex  v.  The  Lmd 
rf  the  Manor  rf  OundU,  1  AdoL  &  Ell.  2S8. 

court  expressed  no  opinion  as  to  effect  which 
would  have  been  produced  in  that  case  by 
admission  of  donee  of  power,  under  limita- 
tion over  to  him  in  fee. 

might  have  been  exercised  over  conyfaolds 
without  being  noticed ;  but  it  should  have 
appeared  that  testator  had  property  in  view, 
if  he  had  been  seised  of  other  real  estates, 
to  which  alone  general  devise  would  have 
been  held  to  apply  .  •  164, 165 

when  created,  lond  should  not  seek  ap|>ointee, 
but  admit  heir  or  other  person  entitled  in 
default  of  appointment      ..  ••  197 

when  power  of  sale  was  given  by  testator 
who  had  not  surrendered  to  use  oif  his  will, 
it  was  the  practice  to  obtain  release  of 
right  from  customary  heir..  ..  159 

whether  or  not  surrender  was  supplied  by 
now  repealed  act  of  55  Geo.  S,  c  19^ 
semble,  that  since  the  1  Vict.  c.  26,  testa- 
mentary power  of  sale  cannot  be  created 
without  previous  surrender  to  will  ••  159, 

160,  iL,  166,  n. 

will  exercising  power  of  appointment  must 
be  executed  with  formalities  prescribed  by 
s.  9  of  1  Vict      ..  ••  158,  n. 

appointee,  and  not  person  to  whom  power  is 
given,  is  to  be  admitted     ••  ••  207 

and  pay  a  fine         ..  ••  ••  284 

power  of  sale  to  executors  will  save  a  double 
fine       ..  ••  ••  s6. 285 

when  testamentary  power  of  sale  is  given  to 
particular  person,  heir  need  not  join,  207,  n. 

to  sell,  does  not  imply  right  to  enter  and 
turn  persons  out . .  .  •  •  •     ik 

if  no  appointee  should  claim  admission,  lord 
may  seize  quousque  after  three  proclama- 
tions, or  after  personal  summons  on  heir 

234^285 

See  Admittance;  Bankrdpt;  Devise; 
Feme  Covert;  Infant;  Surebndkr. 

PRECEPT  TO  SEIZE;  neither  nrewntment 
of  forfeiture  nor  seizure  need  be  proved 

195 

a  written  precept,  therefore,  is  not  absolotdy 

necessary  ..  ..  ..    ik 

in  case  of  co-heirs,  seizure  must  be  confined 

to  share  of  particular  defiiulter        .  •     ik 

and  if  no  special  custom  to  seize  as  lor  a 

forfeiture,  seizure  m|ist  be  qnoue^me  only 

ib  196 

bailiff  should  require  the  occupier  to  attorn, 

and  cannot  use  force,  but  lord  has  remedy 

by  ejectment       ..  ..  196,197 

See  Attornment;  Proclamation. 
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PRK-BMPTION;  custom  giving  a  right  of 
pre-emptioD,  as,  for  iDstance,  to  nearest 
relaiioiis,  is  good  .  •       Pagt  23,  n. 

PREROGATIVE  RIGHT;  in  Henchman  v. 
jItL-  Gen,,  held  that  devisee  took  land,  sub- 
ject to  sum  charged  thereon  for  benefit  of 
charity,  and  that  king  was  entitled  to  legacy 
by  prerogative,  there  being  no  heir  or  next 
of  kin  to  take  by  wav  of  resulting  trust ; 
but  judgment  reversed  on  appeal,  and  de- 
visee held  entitled  134, 185,  456,  n. 
See  Mortmain, 

PRESCRIPTION  ;  copyholder  having  com- 
mon out  of  manor  must  prescribe  for  it  in 
the  ^as  estate  of  lord         •  •     367,  37 1 »  n. 

copyholders,  as  against  strangers,  must  pre- 
scribe by  way  of  custom  through  lord  371 

but  as  against  lord,  by  way  of  usage  only  ib, 

but  sewibU,  that  copyholders  of  manor  be- 
longing, to  a  see  may  prescribe  generally 
M  ncmd£eiw»atuU,on  pronibition  for  staying 
suit  for  tithes      . .  •  •  . .     16. 

reference  to  case  of  Paddock  v.  Forretter 

ib.  n. 

unity  of  possession  of  manor  and  panonage 
in  abbot  or  prior  is  no  discharge  of  tithes 
for  copyholders  . .  . .  • .  372 

copyholds  may  be  exempt  from  tithes  on 
ground  of  unity  in  rectory,  manor,  &c,  in 
one  of  greater  dissolved  monasteries, 
though  other  copyholds  of  manor  belonged 
to  monastery  at  dissolution,  and  were  sub- 
ject to  tithe        • .  •  •  .,     ib. 

prescription  by  way  of  que  estate  in  lessee  for 
years  of  manor  is  ill  • .  371*  n. 

prescription  by  customary  freeholders  in  a 
que  estate  is  good  . .  ,,     ib. 

evidence  of  prescription  under  condition  is 
a  variance,  if  party  prescribe  absolutely 

ib. 

teeus  if  condition  not  annexed  to  prescrip- 
tion      •  •  ■•  ••  ••     ib, 

copyholder  for  life  only  cannot  prescribe 
against  lord        •  •  •  •  . .  372 

except  perhaps  when  he  has  power  to  renew, 
or  to  nominate  successor  . .  •  •     ib. 

»eatble,thaii  copyholders  of  inheritance  cannot 
prescribe  to  have  common  in  exclusion  of 
lord,  yet  copyholders  may  prescribe  to 
have  sole  pasture  •  •  ,,     ib. 

prescription  to  have  common  in  another 
man's  land  to  exclusion  of  owner  is  bad 

ib,,  n. 

reference  to  2  &  3  Will.  4,  c.  71,  for  shorten- 
ing time  of,  in  certain  cases  22,  n.,877,n., 

379 

reference  to  authorities  on  subject  of  pre- 
scription by  copyholders,  and  by  lord  for 
fines  on  marriage,  and  on  holding  special 
courts  ••  ••  ••  577)  n. 

See  Common  ;  Custom. 

PRESENTMENT ;  since  4  &  5  Vict.  c.  85, 
recording  death  of  tenant  is  sufficient, 
without  presence  of  homagers,  and  conse- 
quently without  presentment  of  fact,  195,  n. 
entry  on  rolls  of  surrenders,  wills,  grants, 
and  admissions  required  by  the  89th  sect., 


PRESENTMENT-cimtmttsd. 

to  be  deemed  entry  pursuant  to  present- 
ment •  •         ..       Po^e  84  n.,  150,  n. 
[N.B.  The  marginal  note  ttatet,  ertoneously, 
that  OH  entry  it  also  reqtured  by  this  section 
"  ^ every  fact  proved  to  the  lord  or  tieward.**'] 
by  the  90th  sect.,  admission  valid,  without 
presentment  of  surrender,  will,  or  other 
instrument  or  fact  • .         •  •     64;  n. 

PRESENTMENT  OF  SURRENDER; 
dispensed  with  by  ss.  89  and  90  of  8  &  4 
Vict.  c.  35 150 

PRESUMPTION;  where  custom  required 
husband's  consent  to  be  expressed  in 
surrender  and  admission,  his  consent  not 
presumed  against  person  not  claiming  un- 
aer  surrender  •  •         •  •         •  •         •  •  131 

though  law  presumes  party  dead  when  not 
heard  of  for  seven  years,  vet  there  is  no 
presumption  as  to  time  of  death,  337,  n. 

surrender  of  lease  presumed  under  practice 
to  return  old  lease,  with  seals  torn  off, 

859,  n. 

grant  of  freehold  interest  in  copyhold  land 
presumed,  to  support  title  to  rent  received 
for  twenty  years  ••         ••     411,  n. 

PRIMA  TONSURA;  may,  by  custom,  be 
granted  by  copy        §5 

PRIVILEGED  COPYHOLDS.  See  Cus- 
tomary Freeholds. 

PROBATE ;  court  baron  may  by  prescription 
have  jurisdiction  to  grant  probate  and  ad- 
ministration   ..         .•         •■         ••  436 
the  honour  of  Knareeborough  is  a  peculiar    ib. 

PROCLAMATIONS;  maybe  made  at  court 
held,  under  4  &  5  Vict,  c  35,  without 
homagers 192,  n. 

notice  of,  must  be  served  on  the  parties  inte- 
rested        83,  n.,  192,  n. 

are  in  imitation  of  the  feudal  law      . .     198 

when  and  how  to  be  made    .  •         .  •  15. 1 94 

in  order  to  seize  quoutque,  may  be  general, 
and  need  not  be  proved  vivd  voce     .  •   193 

usual  in  all  cases,  but  not  essential  in  some, 

ib. 

DO  distinction  when  seizure  is  for  a  forfeiture 
and  when  quoueque  ..         ■  •     194 

not  necessary  if  heir  is  personally  summoned 
to  attend  court  (Dos  &   Trueman)    193 

PROPRRTY  ;  reference  to  22  &  28  Vict.c.  Z5, 
to  further  amend  law  of        •  •         •  •     69 

PROTECTOR  (or  tenant  for  life  inpoueuion): 
must  concur  in  barring  estates  in  remainder 
of  estate  tail ;  and  consent  may  be  given 
by  surrender,  or  by  distinct  deed  entered 
on  court  rolls  .  •  •  •  48,  n.,  50,  n. 
a  feme  covert,  protector,  may  consent  as 
feme  sole     •  •         •  •         •  •         •  •  48,  n* 

PURCHASER;  whether  he  had  taken  sur- 
render  or  not,  might  have  devised  before 

admittance ..178 

where  purchaser  from  executors  has  aright  to 
be  admitted  . .         •  •         •  •  383,  n. 

See  Notice;  Voluntary  Surrender* 
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QUARRY;  no  distinction  between  mine  and 
quarry,  so  that  both  lord  and  tenant  must 
concur  in  opening  and  working  quarry  of 
stone,  slate,  &c.  •  •         . .     Page  307 

semble,  that  the  dictum  of  Mr.  Justice 
Holroyd  in  Bourne  &  Taylor  is  too  general 

i6.  S08 

QUIA  EMPTORES ;  observations  on  the  sta- 
tute of 2,  &c. 

QUIT  RENTS ;  in  action  of  debt  for,  lord 
must  identify  land  ..         ..   241,  249,  n. 

prior  to  8  &  4  Will.  4,  c.  27,  quit  rents 
in  respect  of  freehold  lands  were  recover- 
able for  fifty  years;  and  extinguishment 
was  not  presumed  from  mere  length  of 
time  . .         •  •         •  •         . .  445,  n. 

by  2nd  sect  of  3  &  4  Will.  4,  c.  27,  action  or 
distress  for  any  rent  must  be  brought 
within  twenty  years  after  accruer  of  right, 
as  defined  by  3rd,  4th  and  6th  sections, 

249,  n.,  445,  n. 

by  16th  sect,  period  extended  ten  years  to 
persons  under  disability  . .         . .  249,  n. 

but  by  17th  sect,  no  remedy  after  forty  years, 

•6. 

real  actions  being  abolished  by  86th  sect, 
no  remedy  left  if  rent  in  arrear  twenty 
years  (except  under  1 6th  sect  in  cases 
of  disability) ih,  445,  n. 

by  the  84th  sect,  the  rent  would  be  absolutely 
extinguislied  after  twenty  years  (except  as 
to  the  extension  of  time  in  cases  of  disa- 
bility)     •  •         •  •         .  •    249,  n.,  445,  n. 

by  51st  sect  of  the  commutation  and  enfiran- 
chisement  act,  the  lord's  right  to  rents, 
fines  and  heriots,  due  before  1st  January 
after  the  confirmation  of  the  apportion- 
ment, not  afi«cted  •  •         •  •  247»  n. 

temble,  that  the  act  embraces  "rents"  and 
''heriots"  payable  in  respect  of  fireehold 
lands ..16. 

case  of  Owen  v.  De  Beauvoir  . .  250,  n. 

payment  for  near  forty  years  held  to  be  pre- 
sumptively a  quit  rent,  and  not  to  support 
title  to  land 364 

See  Rents. 

QUOUSQUE  ;  if  surrenderee  neglects  to  be 

admitted,  lord    may    seize  quous^,    on 

death  of  surrenderor  .  •         • .         . .  231 

See  Precept  to  Seize;  Proclamations. 

QUO  WARRANTO;  information  in  nature 
of  lies  against  steward  of  court  leet  for 
misconduct,  Rex  v.  Harrison,  8  Mod.  183. 

temble,  it  lies  against  person  claiming  to  ex- 
ercise the  office  •  •        489,  n.,  494 

but  it  hss  been  refused  . .  . .  439,  n. 
'lies  against  person  claiming  to   be  bailifi* 

,,  of  manor  and  borough,  and  having  pre- 
scriptive right  to  exercise  discretionary 
power  in  impannelling  leet  jury,  Rex  v. 
Bingham,  2  East,  308. 

eemble,  it  does  not  lie   for  a  court  baron, 

439,  n. 

but  contrary  opinion  hss  been  held     .  •     ib. 

See  Court  Baron  ;  Leet. 


R. 

RAILWAY  COMPANY;  enfranchbing under 
lands  clauses  consolidation  act,  1845,  noc 
bound  by  provisions  of  copyhold  acts* 
1852  and  1858,  requiring  payment  of 
fines  as  condition  of  compulsory  enfran- 
chisement . .         •  •         • .      Page  404,  n. 

REAL  PROPERTY ;  reference  to  8  &  9  Vict 
c.  106,  to  amend  law  of  real  property,  and 
to  8  &  9  Vict  c.  119,  to  facilitate  con- 
veyance thereof         . .         .  •         •  •     68 

RECOVERY;  before  abolition  act  (8  &  4 

Will.  4,  c.  74),  might  have  been  suffered 

by  attorney  as  of  common  right       ..  199 

and  by  a  feme  covert  by  statute  . .    52 

effect  of  recovery  of  copyholds  in  conrt  of 

Common  Pleas      ••         ..         ••     16. 58 

RECUSANCY,  copyholds  not  widiin  statute 
of         71 

REEVE.    See  Bailiff. 

REGISTRY;  building  leases  of  copyholds 
should  be  registered  •  •         • .         •  •  338 

RELEASE ;  when  necessary  horn  trustees  of 
their  right  to  be  admitted     ..         ..ISO 
of  right  to  person  admitted  is  good      . .  131 
of  right  in  feme  covert  may  be  made  by  sur- 
render, and  see  8  &  4  Will.  4,  c.  74,  a.  77,  ib. 
see  also  8  &  9  Vict  c.  106  . .     76,  n. 

release  which  would  operate  to  lord's  pre- 
judice is  bad  ..  ••  ..  ••  131 
would  at  distant  period  be  presumed  .  •  13t 
copyholds  may  be  enlarged  by..  ••  405 
See  Condition  ;  Equity  of  Redemption. 

RELIEFS;  their  nature 251 

payable  by  copyholder  by  custom  only .  •     ib. 

remedy  for  . .         • .         . .         • .  15. 

included  in  general  term  "  rents"  in  4  &  5 
Vict  c.  35 ift.  n.,  445 

not  appordonable,  therefore  relief  cannot  be 
claimed  on  death  of  one  of  several  copar- 
ceners           ..  251 

temhle,  that  rule  is  applicable  to  joint-tenants 

i5.,  446 

not  within  statute  of  limitation,  82  Hen.  8, 
nor  3  &  4  Will  4,  c.  27 . .     66,  n.,  446,  n. 

See  Court  Baron  (tit  Relirft). 

REMAINDER-MEN.  See  Admittance; 
Fine  ;  Surrender  to  Will. 

REMAINDERS.    See  Continobmt  Rbmain- 

DERS. 

RENTS  ;  may  be  granted  by  copy        .  •    85 
their  nature  and  lord's  remedy  for,  242,  248, 

&c 
observations  on  statute  of  limitations,  8  &  4 

Will.  4,  c.  27         445,  n. 

are,  in  common  parlance,  subject  of  special 
occupancy             . .         • •          . .     42,  n. 
may  be  apportioned  . .         • .         .  •  76 
rent  service  not  extinct  by  lord's  purchase 
of  part  of  tenancy,  but  shall  be  appor- 
tioned         t6.,  248 
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RBNTS— cm/iiMMc^. 

otherwise   as    to    services    entire,  and  not 

annual,  as  heriots,  &c.         . .       Pagt  248 
rent  or  services  of  one  particular  tenement 

cannot  be  apportioned  on  partition.  •     7 
See  Apportionhbnt;  Devise;  Services. 

RENTS  OF  ASSIZE,  &c.  See  Quit 
Rents. 

RENUNCIATION.    See  Disclaimer. 

REPRESENTATION;  same  right  of,  in 
copyholds  descendible  by  custom  as  at 
eommon  law        •  •  •  •        26, 27,  S7 

REPUBLICATION;  codicU  is  a  republica- 
tion  so  as  to  .give  effect  to  surrender  of 
lands  acquired  after  date  of  will     146»  147 

surrender  to  uses  already  declared  by  will 
was,  in  effect,  a  republication  ..   147 

constructive  republication  was  favoured 

ih,t  n. 

but  codicil  will  not,  by  effect  of  republication, 
be  an  execution  of  power  executed  by  will, 
but  afterwards  discharged  by  creation  of 
new  power  . .  •  •  ,.     ih, 

REPUTATION ;  alone  admissible  evidence 
of  existence  of  manor        . .  •  •       4 

RESULTING  TRUSTS.  See  Trust  Estates. 

REVERSION  {Rg9trtUmer)\  assignees  of  re- 
▼ersion  of  part  of  demised  premises  are 
within  32  Hen.  8,  c.  34,  giving  grantees 
right  of  entry  and  action  against  lessees 

not  only  is  surrenderee  assignee  within 
statute,  but  defendant  could  not  allege 
invalidity  of  lease  .  •  tft.,  lu 

reference  to  8  &  9  Vict,  c  106,  s.  9,  and  22 
&  23  Vict  c.  35,  s.  8,  as  to  reversions    ib. 

See  Admittance  ;  Grant  ;  Lord  op  the 
Manor  ;  Surrender  to  Will. 

REVOCATION  ;  will  sufficient  to  pass  copy- 
hold and  persona]  estate,  but  not  executed 
according  to  statute  of  frauds,  would  not 
have  been  good  revocation  of  previous  will 
as  to  freeholds     •  •  •  •  154,  n. 

by  18th  sect,  of  1  Vict.  c.  26,  will  is  revoked 
by  marriage,  except  it  is  only  an  appoint- 
ment where  property  would  not  have  de- 
volved on  heir,  executor,  &c.  182,  n. 

but  not  by  presumption  of  intention  from 
alteration  of  circumstances  [s.  19]    •.     ih. 

HOT  by  subsequent  conveyance,  or  other  act, 
except  formal  revocation  [s.  23]      179,  n. 

by  20th  sect,,  will  can  onlv  be  revoked  by 
subsequent  will,  executed  as  required  by 
9th  sect.,  or  by  intentional  destruction 

182,  n. 

case  prior  to  1  Vict,  in  which  intention  was 
left  to  jury,  who  decided  that  facts  amounted 
to  revocation       ..  ..  181,  n. 

anv  alteration  in  will,  and  revival  of  will 
before  revoked  partially  or  wholly,  must 
be  executed  according  to  9th  sect.  [s.  21] 

182,  n. 

rule  that  will  was  not  revoked  by  union  of 
legal  interest  with  equitable,  held  to  apply 


REVOCATION— «»i<wa*i. 

to  feme  covert  having  whole  beneficial  in- 
terest in  personalty,  or  exercising  testa- 
mentary power,  and  taking  assignment 
from  trustees  after  husband's  death. 

Page  181,  n. 

but  will  of  feme  covert  having  power  of  ap- 
pointment only  over  realty,  was  held  to  be 
revoked  by  taking  conveyance  of  legal  fee 
after  discoverture  . .  . .     1^. 

See  Devise. 

ROYAL  MINES  ;  are  veins  of  gold  and  silver 
in  ground  of  subjects         ..  472,  n. 

as  to  mines  where  crown  has  only  hare  re- 
servation . .  . .  801 ,  n. 


8. 

SEA-SHORE  ;  right  of  bathing  not  included, 
in  qualified  common  law  right  to  use  sea 
shore    •.  ..  ••  480,  n. 

SEA-WEED  ;  right  of  cutting  from  rocks  is, 
in  absence  of  grant,  to  be  supported  only 
by  evidence  of  long  uninterrupted  enjoy- 
ment   •  •  ••  ..  «.     ib, 

SEIGNIORY  IN  GROSS ;  what  constitutes 

4 

SEISIN  ;  is  acquired  under  4  Vict  c.  21,  by 
release  of  freeholds,  without  bargain  and 
sale  for  a  year     .  •  •  •         23,  24,  n. 

[and  now  see  8  &  9  Vict  c.  106,  which  re- 
pealed 7^8  Vict  c.  76.] 

See  Curtesy  ;  Woods  and  Forests,  Com- 
missioners OF. 

SEIZURE  ;  whether  lord  may  seize  in  case  of 
non-compliance  with  decree  of  manor 
court,  and  admit  rightful  claimant,  79,  80, 

201,202 

ejectment  on,  must  be  brought  within  twenty 

years  of  lord's  right  to  issue  precept,  and 

no  distinction  between   seizure  qwmsque 

onlv,  and  for  a  forfeiture  ..  ..194 

See  Precept  to  Seize. 

SEQUESTRATION ;  copyholds  may  be  se- 
questered ••  ..  ..40 

cannot  be  revived  against  heir  ..     ib, 

does  not  alter  legal  estate     . .  •,     ib. 

nature  of  process     . .  . .  t6.,  n. 

under  commission  to  sequester  defendant's 
personal  estate,  and  rents  of  his  real  estate, 
order  was  made  by  Vice-Chancellor  for 
commissioners  to  let  uninhabited  copyhold 
on  terms  suggested  . .  . .     49 

SERJEANTY.  See  Grand  Serjeantt; 
Petit  Serjeanty. 

SERVICES;  what  are  due  from  copyholder 

J44 

what  is  signified  by  oath  of  fealty,  and  ffom 

whom  due  ••  •«  t6.,  &c. 

it  may  be  administered  by  lord  or  steward 

244 

fealty  cannot  be  done  by  attorney     199,  244 

it  should  be  commuted  in  all  cases  [but  see 

Court  Baron]  ..  ..  ••  24-5 
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SERVICES— eanthnied. 

equity  would  reliefe  agaiuBt  forfeiture  for  re- 
fusing  to  take  oath  of  fealty  Page  246 

proper  remedy  for  fealty  is  diatreaB      . .     t6. 

distress  cannot  be  excessive  .  •  .  •     ib. 

when  lord  may  distrain  after  tenant's  death 

ib. 

every  copyholder  is  bound  to  do  suit  . .     ib, 

subtraction  of  suit  is  punishable  by  amerce- 
ment, or  by  distress  • .  ib.,  246 

distress  not  saleable,  and  cannot  be  excessive 

246,  247 

casual  services,  as  heriot,  relief,  &c.,  not 
within  the  statute  of  limitation,  32  Hen.  8, 

82,  n. 

suit  by  copyholders  cannot  be  done  by  attor- 
ney      ••  ••  ••  ..  246 

but  copyholders  may  be  essoigned      ••     ib. 

lord  cannot  distrain  for  amercements  either  in 
court  baron,  or  customary  court,  except  by 
custom  •  •  •  •  • .  ib.,  247 

his  remedy  is  action  of  debt  •  •  246 

are  to  be  rendered  by  feme  sole  or  a  widow 

247 

distinctions  as  to  common  law  court  baron 

ib. 

services  are  due  from  husband,  not  the  wife, 
except  perhaps  as  to  fealty  .  •     ib, 

infant  is  excused  services  whilst  in  ward,  or 
at  least  until  fourteen        • .  . .     t6. 

corporation  cannot  do  suit    . .  ••     ib. 

by  joint  tenants,  coparceners,  and  tenants  in 
common  •  •  >  •  mm     ib. 

attorney  could  not  be  amerced  for  neglect  of 
suit  when  attendance  required  at  West- 
minster •  •  ••  247,  n. 

when  services  may  be  apportioned         7,  76 

of  one  remaining  freehold  tenant  continues, 
though  court  baron  be  lost  • .       6 

are  included  in  word  "rents"  in  commu- 
tation and  enfranchisement  act,  excep't 
service  at  lord's  court      •  •  443,  n. 

See  CouBT   Baron  ;    Reliefs  ;    Rents  ; 
Manor. 

S  ESQUI ;  the  meaning  of  the  word       221,  n. 

SETTLEMENT ;  where  pauper  could  enforce 
conveyance  of  legal  estate,  he  is  irremov- 
able,  and  gains  settlement. .  57,  n. 

when  it  may  be  gained  by  guardian,  or 
trustee,  or  mortgagee,  by  residence  on 
copyhold  • .  •  •  57,  n.,  277,  n. 

not  gained  by  forty  days'  residence,  where 
purchase  is  under  80/.  (  9  Geo.  1 ,  c.  7)  277,  n. 

reference  to  law  of  settlement  as  applicable 
to  copyholds       •  •  . .  . .     t5. 

office  to  gain  settlement  must  be  annual 

505,  n. 

SeeHAYWARDf  Pauper. 

SEVERANCE ;  when  severance  of  demesnes 
or  services  will  determine  manor     . .       6 
Ay  lord  will  not  destroy  copyhold  interest 

10.  11 
what  acts  of  lord  will  destroy  copyhold  inte- 
rest of  lands  which  escheat  or  are  torfeiied, 
and  what  will  not         ..  12,  13, 80 

SHERIFF.  See  Leet,  (tit.  Steward,)  491, &c. 

the  sheriff's  tourn  frequently  designated  the 

leet  of  the  hundred  •  •  492,  n. 

I 


SLATE,  &C.    See  Stohe. 

SPECIAL  CUSTOMARY  COURTS;  wm 

firequently  held   . .  Page  5 

rules  to  be  observed  in  holding  them  ••     6 

SPECIALTY  DE  BTS.    See  Assets. 

STATUTES :  which  affect  copyholds  65  to  70 

which  do  not  affect  copyholds  70  to  71 

Lord  Coke^i  exposition  as  to  applicatioD  of 
particular  statutes  to  copyholds,  vrben  not 
named  in  them    ..  ••  ..65 

observations  on  IS  &  14  Viet  c.  60,  which 
repealed  11  Gea  4  &  1  WilL  4,  c.  60,  and 
4  &  5  Will.  4,  c.  23  ••  68,  n. 

by  4  &  5  Will.  4,  c.  22,  principle  of  appor- 
tionment extended  to  annuities,  divideodi, 
vkC.     ••  ..  a.  ..671  n. 

17th  sect,  of  59  Geo.  3,  c.  12,  (eooveyances 
and  demises  to  churchwardens  and  onr- 
seers,)  not  applicable  to  copyholds,  67,  n-f 

72,185 

references  to  3  fr  4  Will.  4,  c  106,  "fbrtbe 

amendment  of  the  law  of  inheritance,"  26, 

36,  120,  203,  231,  in  nods 

copyholds  are  excepted  out  of  registry  acts 
for  Middlesex  and  Yorkshire,  but  build- 
ing leases  of  copyholds  granted  widi 
licence  should  be  r^stered  ..353 

See  Approvement;  Assets;  Banerupt; 
Baron  and  Feme  ;  Base  Fee  ;  Copt- 
holds;  Cottages;  Commutation  jvd 
Enpranchisement  Act;  Devise;  Es- 
tate Tail  ;  Executors  and  Adminis- 
trators; FemeCotert;  Frbbbbnch; 
Limitation  of  Time;  Quit  Rbnts; 
Reversion  ;  Revocation  ;  Sbuim  ; 
Will  ;  Wreck. 

STEWARD ;  (or  lord)  is  judge  of  customaiy 
court    .•  ..  ••  ••4 

is  a  constituent  part  of  court  baron,  and  a 
judicial  officer     ..  ••  ..    t^. 

custom  that  he  is  to  have  sole  right  of  pre- 
paring surrenders  is  good  •  •  ••21 

qualificationa  of     ..  ••  ••    90 

by  commutation  and  enfrandusement  act  (4 
&  5  Vict.  c.  35),  steward  and  deputy  stew- 
ard empowered  to  admit  and  grant  at  any 
place    ..  ••  ,•  t6.,o. 

in  king's  manors  must  be  appointed  ^ 
patent ,.  ••  ••  ••    90 

may  be  appointed  under  10  Geo.  4,  c  M,  s. 
14         ..  •.  ••  ••01 

so  in  manors  belonging  to  corporation      ib. 

in  all  other  cases  may  be  appointed  by  parol 

though  not  for  life  or  years  ••  *•    ib. 

is  usually  appointed  by  deed  ..    lA. 

de  facto  may  execute  any  ministerial  acts  id 

court    ..  ..  ..  i^i^ 

whether  de  facto  or  de  jure,  cannot  (Kiant 

against  express  commands  of  lord  ••    91 
nor  by  his  grant  diminish  the  aocieot  rent 

and  services        . .  • .  .,    ib. 

acts  done  incidental  to  his  office  are  good, 

though  under  disability     ••  *'  •? 

infant,  if  of  years  of  discretion,  may  preside 

as  well  in  court  baron  as  customary  court 
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migbt  have  taken  aunrenders  out  of  manor 

without  pleading  custom  . .  Pog*  9S 

custom  against  it  held  to  be  void        •  •     t6. 

temtbk,  that  steward  migbt  have  granted  or 

admitted  out  of  court,  provided  the  act  was 

entered  on  court  rolls        . .  • .     92 

but  previously  to  above  act,  steward,  in  his 
mere  character  of  steward)  could  not  have 
admitted  out  of  manor       • .  .  •     92 

may  examine  feme  covert  as  to  her  voluntary 
consent  out  of  court  •  •  . .     93 

distinction  between  acts  incident  to  office, 
and  voluntary  acts,  exemplified  by  Sir 
Edward  Cokt      . .  i6. 94,  98,  99,  n. 

frequently  a  special  authority  given  to  him 
to  make  voluntary  grants,  and  either  in  or 
out  of  court ;  and  sometimes  extending  to 
deputy  steward  ••  ••  95,  n. 

judicial  office  cannot  be  granted  for  term  of 
years    ••  ••  ••  ••95 

one  of  two  joint  stewards  may  hold  court,  and 
perform  ministerial  acts  out  of  court       ib. 

grant  to  two  of  stewardship  of  court  baron 
for  term  of  years  would  determine  with 
life  of  grantees    . .  . .  • .     t6. 

judicial  office,  as,  for  instance,  the  steward- 
ship of  court  leet,  cannot  be  granted  in 
reversion  ••  ••  »»     ib. 

nor  office  partly  ministerial  and  partly  judi- 
cial      . .  . .  .  •  ib,  494 

sembU,  that  rule  extends  to  king  . .  494 

the  law  distinguishes  between  entire  office 
comprehending  two  parts,  and  two  distinct 
offices  comprehended  under  one  name    95 

and  between  office  of  judge  of  court  of  record, 
and  judicial  office  exercisable  by  deputy 

ib, 

aembie,  that  stewardship  of  customary  court 
may  be  granted  in  reversion  or  in  futuro 

95,96 

at  all  events  by  the  king       •  •  •  •     96 

or  by  custom  . .  >  •  •  •     t6. 

grant  by  deed  of  stewardship  for  life  is  good 

16. 

case  of  BartUtt  &  Dcwnet      •  •  '  ib,  n. 

case  in  which  appointment  was  for  life,  but 
steward  not  permitted  to  contend  that  he 
did  not  hold  at  will  of  lord,  in  order  to 
avoid  payment  of  annuity  under  agreement 
with  former  steward  . .  . .     ib, 

existence  of  grants  of  stewardship  for  life 
recognised  in  above  act  of  4  &  5  Vict.  c.  Z6 

ib, 

how  bis  salary  is  recoverable  when  appointed 
by  deed  . .  • .         t6.  97,  n. 

office  is  forfeitable  .  •  • ,  •  •     97 

may  be  intailed      • .  . .  ibi  n. 

how  compellable  to  deliver  up  court  rolls,  if 
an  attorney  .  •  . .  • .     i6. 

is  lord's  agent  only  as  to  custody  of  court 
rolls,  and  has  been  ordered  to  deliver 
them  over  to  receiver  in  a  cause      • .     ib, 

for  life,  his  appointment  not  revoked  by  sale 
of  manor,  and  not  by  devise  of  it     •  •     97 

his  remedy  for  disturbance  of  office     •  •     98 

discharge  by  one  of  two  joint- tenants  of 
manor  •  •  •  ^  •  •  97,  n. 

whether  he  can  be  discharged,  if  he  have 
fixed  sum  out  of  profits  of  court    ib,  98,  n. 


STEWAHD^eon/iniie^. 

reference  to  pleadings  in  action  for  disturb- 
ance of  deputy  steward,  where  chief 
steward  was  appointed  by  corporation. 

Page  98,  n. 

is  punishable  by  stat.  Westm.  1,  c.  33,  for 
encouraging  suits  in  courts  baron  and 
courts  leet,  [see  also  Westm.  2,  c.  36,]  and 
by  1  Jac.  c.  5,  for  overcharges. 

whether  office  is  essential,  or  lord  may  hold 
his  own  courts     ••  ••  ..98 

whether,  if  lord  hold  his  own  courtt  he  has 
same  remedy  as  steward  for  fees      •  •     ib. 

whether  there  is  any  distinction  between 
authority  of  steward  and  his  deputy  ib,  99 

whether  he  can  appoint  deputy  without  ex- 
press authority    . .  •  •  98,  99 

how  deputy  steward  is  to  act  . .     99 

semble,  that  deputy  steward  may  appoint 
sub- deputy  for  specific  ministerial  act,  100 

reference  to  cases  of  Lord^  Daere  and  Parker 

'     ScKett,,  ••  ••  ,,     ib, 

stewardship,  or  bailiwick,  not  lying  in  tenure, 
cannot  be  granted  by  copy  .  •     85 

not  justified,  in  equity,  in  admitting  mort- 
gagee, or  bis  heir,  after  entry  on  rolls  of 
warrant  of  satisfaction       ..  130,  n. 

reference  to  provisions  of  4  &  5  Vict  with 
regard  to  steward's  fees  in  cases  of  com- 
mutation, and  in  cases  of  enfranchisement, 
and  in  respect  of  entries  on  court  rolls 
under  the  89th  section       . .  270.  n. 

reference  to  sect.  19  of  15  &  16  Vict  c.  51, 
as  to  compensation  to  steward  upon  en- 
franchisement    •  •  ..  271,  n. 

reference  to  sects.  6  and  10  of  21  &  22  Vict. 
c  58,  as  to  compensation  to  steward  in 
cases  of  enfranchisement  . .  •  •     ib, 

doubtful  whether  steward  can  recover  fees 
for  copies  made  out  but  neglected  to  be 
delivered  as  required  by  sect  33  of  48  Geo. 
8,  c.  149  ..  ..  273,  n. 

STON  E  ;  held  that  stones  embedded  in  copy- 
bold  land,  and  which  had  probably  fallen 
from  adjoining  clifis,  could  not  be  removed 
by  the  tenant,  and  that  the  lord  might 
bring  trover  for  such  as  had  been  sold 

317,  n. 
See  Quarry. 

SUBINFEUDATION.  See  Quia  Emptoreb, 
Statute  of. 

SUCCESSION  DUTY  ACT;  reference  to  16 
&  17  Vict  c.  51..  ..  «.     69 

SUIT  OF  COURT;  dowress  is  not  distrain- 
able  for  freehold  land,  if  heir  have  suffi- 
cient in  same  county  to  be  distrained  on 

247,  n.,  444,  n. 

semble,   there  is  an   exemption  from  suit, 

when  tenure  is  by  particular  service  for  all 

services  .,  ••  443|C. 

See  Services. 

SUITORS  i  are  judges  in  court  baron  . .       4 

SUIT  REAL.    See  Leet      ..  488,  &c. 

SURRENDER ;  is  an  essential  form  of  con- 

viyance  ..  •,  ••101 

except  by  legislative  powers  ib,  n. 
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and  when  conveyance  is  to  lord       Page  102 
whether  rule  extends  to  relinquishment  of 

copyhold  for  purpose  of  being  conveyed 

to  a  stranger       •  •  •  •  .,     ib. 

and  to  exclude  Kinreoder  by  implication    ib. 
rule  is  applicable  only  to  legal,  sod  not  to 

equitable,  interest  .  •  .  •     i6. 

and,  in  strictness,  copyholds  for  Htcs  are  not 

subject  of  surrender  . .  ib,  103 

io  lord  must  be  party  to  a  bill  for  the  sur- 

render  of  copyhold  for  li?es  . .   103 

how  to  be  maae      . .  • .  •  •     t& 

must  be  taken  by  lord,  or  steward,  or  his 

deputy  ••  ••  ••  mm     ib, 

except  by  special  custom      . .  ,.     ib. 

such  custom  must  be  pleaded  93,  103 

steward  might  have  taken  surrender  to  his 

own  usci  even  out  of  manor  93,  103,  n. 
tenant  not  liable  to  action  for  refusing  to 

take  surrender    ••  ••  ..  103 

by  special  custom  surrenders  are  taken  by 

person  holding  office  of  clerk  of  a  castle 

ib. 
and  by  person  called  a  deciner  ib,  n. 

may  be  taken  by  heir  before  admittance  104 
not  by  copyholaer  after  attainder,  but  com- 
petency is  restored  by  pardon,  and  legal 

seisin  remains  in  copyholder  until  lord 

enters  ••  ••  ••  ••     ib, 

may  be  made  by  attorney      . .  .  •     ib, 

except  when  made  by  special  custom,  as  by 

infant  at  age  of  discretion  . .  ib,  105 

or  by  hands  of  two  customary  tenants.,     ibm 
execution  of  power  of  attorney  by  feme  covert 

104,  n. 
vendor  is  compellable  to  surrender  in  person, 

if  it  can  be  conveniently  done  ••  105 
by  attorney  cannot  be  compelled  •  •  ib. 
whether  surrender  can  be  made  by  attorney 

out  of  court         •  •  . .  ,,     ib, 

a  bare  authority,  as  power  to  executor  to  sell, 

cannot  be  executed  by  attorney  • .  ib, 
nor  an  authority  by  special  custom,  though 

joined  with  an  interest      •  •  •  •  1 06 

how  attorney  is  to  act  •  •  • .     ih, 

who  may  be  such  attorney    . .  . .     ib, 

reference  to  22  &  23  Vict.  c.  85,  s.  26,  re- 

specting  acts  done  under  power  of  attorney 

t6.  n. 
of  feme  copyholder  is  suspended  by  marriage 

106.  147 
what  powers  may  be  executed  by  feme  covert 

106  to  108 
feme  covert  must  be  secretly  examined  as  to 

her  consent  by  lord,  or  steward,  or  his 

deputy..  ..  ..  107,108 

the  examination  will  be  good,  though  the 

deputy  be  a  minor  ••  108,  n. 

by  custom,  examination  may  be  before  two 

tenants..  ..  ..  ••  108 

whether  examination  of  feme  covert  stands 

on  same  footing  as  private  examination 

under  a  fine        •  •  >  >  . .     t5. 

surrender  with  private  examination  is  good 

by  custom,  though  wife  be  an  infant ;  but 

custom  for  wife  to  convey  without  private 

examination  is  bad  •  •  m,     ib, 

custom  for  wife  to  surrender  without  assent 

of  husband  is  bad  •  •  • .    t5. 
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but  custom  for  her  to  surrender  in  presence 
of  husband,  without  his  joining,  is  good 

Page  108^  109 

so  custom  for  wife  to  surrender  with  husbaiiid's 
consent,  though  not  privately  examined 

109 

the  assent  will  under  circumstances  be  pre- 
sumed •  •  ..  ••  •>      iA» 

bis  assent  evidenced  by  his  presence,  and 
admittance  under  surrender  •  •     iA, 

held  not  to  be  binding  where  made  by  per- 
sons calling  themselves  **  his  assignees 
duly  appointed,"  and  no  mention  made  of 
bankruptcy,  and  there  being  a  custom  for 
stating  in  surrender  the  due  appointment 
of  attorney  .•  ••  i6.  n. 

surrender  by  wife  alone  under  agreement  be- 
fore marriage,  or  under  artidea  of  separa- 
tion, will  not  pass  legal  estate,  but  sor- 
repder  or  devise  by  wife  may  be  a  good 
equitable  disposition         ..  ••  110 

case  of  OmpUm  &  ColUmou  (the  wife  in  that 
case  surrendered  as  a  feme  sole)      . .     ib. 

wife  cannot  defeat  right  of  heir  by  agreement 
after  marriage     • .  •  •  ib.n, 

under  special  circumstances  (aa  banishment 
of  husband),  wife  may  act  aa  feme  sole 

HI 

reference  to  sect  91  of  3  &  4  WilL  4,  c  74 

ib.  o. 

wife  need  not,  and  therefore  should  not,  be 
joined  in  surrender  of  husband's  landa 

£5.112 

except  where  gavelkind  tenure  prevails     ik 

reservation  in  conditional  surrender  of  wife's 
lands  will  not  change  her  interest    ..  112 

by  husband  to  use  of  wife  is  good        •  •     ih. 

ao  surrender  by  husband  and  wife  to  uses  to 
be  appointed  by  vrill  of  wife  . .     cfr. 

and  appointment  may  be  in  husband's  life- 
time    ••  ••  ••  ••     t5* 

by  husband  of  wile's  lands  was  not  a  discon- 
tinuance ..  ..      38,39,112 

but  it  would  have  barred  issue  and  remainder- 
men, when  custom  did  not  require  a  reco- 
very .  •  • •  • •      99 

a  contingent  interest  is  not  the  subject  of 
surrender  ..  ••  ••  112 

so  that  surrender  by  husband  and  wife  will 
not  pass  estate  limited  to  heirs  of  survivor, 
after  previous  life  interests  in  husband  and 
wife       ..  ..  ..  ib,  118 

iinder  limitation  to  husband  and  wife,  re- 
mainder to  wife  for  life,  such  remainder 
may  be  conveyed  by  surrender :  but  under 
a  limitation  to  husband  and  wife  for  their 
lives  and  the  life  of  survivor,  neither  of 
them  alone  can  surrender,  for  they  take  by 
entireties  ..  ••  ..113 

their  surrender  would  pass  a  vested  interest, 
not  only  for  their  joint  lives,  but  for  life  of 
survivor  ••  ••  ..     i5. 

observations  on  the  case  of  Dot  d.  Donmer  v. 
WUton  .,  .•  ihm  114 

semble,  that  surrender  in  Boe  d.  Dormer  v. 
Wilton  would  have  been  reformed  by  Court 
of  Chancery         . .  . .  1 14,  n. 

under  surrender  to  husband  and  wife  for  their 
lives,  remainder  to  their  heirs,  they  take 
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by  entireties,  and  husband  alone  could  not 
coDTey  {Doe  &  Parratt)    . .     Hage  284,  n. 
by  infant  is  not  binding,  except  by  custom, 
but  is  ▼oidableonly,  and  not  ipso/aeto  void, 
.if  for  his  benefit . .  ..  ..114 

its  beneficial  nature  should  appear  in  sur- 
render •  •  ••  ••  ..     ib» 

a  power  cannot  be  executed  by  infant  when 
coupled  with  an  interest   . .  . .     i6. 

a  person  not  in  the  seisin  (as  a  contingent 
remainder-man,  or  the  heir  in  ancestor's 
lifetime)  cannot  surrender  ..   115 

surrender  does  not  operate  as  an  estoppel 

112,  115 
reference  to  sect  3  of  1  Vict,  c  26,  and  s.  6  of 
8  &  9  Vict  c.  106,  respecting  the  disposi- 
tion of  contingent  and  other  interests 

115,  n. 
reversioner  and  vested  remainder-man  are  in 
the  seisin,  and  may  surrender  ..   115 

copyholder  who  has  leased  with  licence  is  a 
quati  reversioner . .  •  •  ib.l\6 

disseisor  cannot  surrender     ••  ..116 

but  disseisee  may,  without  being  admitted 

ib. 
yet  a  previous  entry  seems  essential    . .     ib, 
from  one  joint-  tenant  to  another  is  good    t5. 
and  surrenderee  will  be  in  by  his  companion 

ib, 
to  will,  is  sufficient  to  destroy  joint- tenancy 

ib. 
or  even  to  a  stranger  to  perform  will  of  sur- 
renderor •  •  •  •  ■  •     ib, 

whether  copyholder"  can  insist  on  having  dis- 
tinct tenements  included  in  one  surrender 

ib.  117 

whether  coparceners  and  tenants  in  common 

may  join  in  one  surrender . .  ..117 

surrenderee  cannot  surrender  before  admit- 
tance   ••  ••  ..  ..     tfr. 

nor  will  his  surrender  become  valid  on  ad- 
mittance, by  relation         . .  .  •     ib, 
nor  can  he  forfeit  before  admittance    . .     ib, 
surrenderee  before  admission  has  neither  jtw 
t»  re  nor  ad  rem    • .             .  •  ib.  n, 
acceptance  of,  by  steward,  from  surrenderee, 
b  not  admittance..             ..         117,118 

reference  to  statutes  prescribing  mode  of 
conveying  copyholds  belonging  to  bank- 
rupts   ..  ..  •■  ..118 

reference  to  12  &    18  Vict  c.  106,  as  to' 
execution  of  powers  vested  in  bankrupt 

118,n. 

reference  to  the  effect  of  sect  47  of  1  &  2 

Vick  e.  110,  7  Geo.  4,  c.  57,  and  1  Will.  4, 

c.  3,  as  to  insolvents  . .  . .     t6. 

for  valuable  consideration,  binds  land  both  in 
law  and  equity   • .  •  •  ..16. 

but  legal  estate  and  right  of  possession  re- 
main in  surrenderor  . .  . .     ib, 

yet  he  is  a  trustee  only  for  surrenderee      ib, 
and  cannot  prevent  his  recovering  in  eject- 
ment on  demise  laid  before  admittance 

t6. 119,  200 

but  trespass  could  only  be  maintained  by 

surrenderor         ..  ..  ..     ib, 

unless  surrenderee  is  in  possession,  and  then 
be  can  bring  trespass  before  admittance 

200 
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is  not  vitiated  by  death  of  surrenderor 

PageU9 

or  of  person  taking  surrender  ••     ib, 

or  of  surrenderee    . .  •  •  .  •     t6. 

the  interest  undisposed  of  by  copyholder  re- 
mains in  him  as  of  his  old  estate     •  •  119 

copyholder  after  surrender  to  will  may  sur- 
render to  whom  he  pleases  •  •     ib, 

and  estate  undisposed  of  under  power  given 
to  another  results  to  surrenderor     •  •     ib, 

to  uses,  the  ultimate  limitetion  being  to  right 
heirs  of  surrenderor,  was  within  rule 
(which  existed  prior  to  3  fie  4  Will.  4,  c. 
106,  s.  S)  that  heir  took  by  descent  and 
not  by  purchase  when  both  estates  met 

ib.  120 

no  distinction  where  surrenderor  did  not  take 
particular  estate  . .  . .  • .     15. 

one  could  not  have  limited  estate  to  right 
heirs  as  purchasers  ••  ..120 

when  perfect  in  beginning,  memorandum 
avoiding  it  is  to  be  rejected  •  •     ib, 

limitation  which  is  good  will  be  supported, 
though  others  are  void      . .  •  •     ib, 

to  lord  is  void  if  use  be  void  . .     ib, 

made  generally,  operates  as  an  extinguish- 
ment      ..  ••  ••  »m       tb, 

except  when  estate  may  be  implied  from  ad- 
mittance ..  ..  .-   121 

uses  oi,  cannot  be  varied  by  admittance,  as 
surrenderee  is  in  by  surrenderor      • .     ib. 

variance  in  person,  or  in  rent  reserved  on 
admittance,  is  equally  within  this  rule   ib. 

surrender  by  copyholder  for  life  to  use  of 
another,  except  by  custom,  vests  estate  in 
lord     ..  ..  ..   122  &n.,  243 

surrender  to  lord  for  life,  remainder  over,  the 
remainder  is  good,  and  remainder-man  is 
m  by  surrenderor  ••  121,  n. 

of  copyholds  for  consideration,  however  in- 
adequate, is  not  fraudulent  as  against  cre- 
ditors, under  13  Eliz.  c.  5 ..  . .   122 

may  be  made  with  reservation  of  rent,  and 
condition  of  re-entry         ..  ..130 

is  governed  by  same  rules  of  construction  as 
common  law  assurance      ..  ••   122 

therefore  limitations  unite,  as  in  Shelley'e 
case      ..  ••  ••  •*     to. 

but  surrenders  are  subject  to  same  exceptions 
in  reference  to  that  rule  as  conveyances  of 
freehold  ..  ..  ..123 

reference  to  sect  8  of  8  &  9  Vict.  c.  106,  as 
to  contingent  remainders  . .  123,  n. 

semble,  that  estate  cannot  arise  by  implica- 
tion in  surrender,  any  more  than  in  deed  at 
common  law        .  •  . .  •  •     ib. 

with  exception,  that  when  no  estate  is  men- 
tioned in  surrender,  it  may  be  implied 
from  admittance.  •  ••  ••     ib. 

surrender  allowing  of  averment  in  cases  of 
uncertainty,  if  not  opposed  by  legal  maxims 

ib. 

and  with  further  exception  that,  by  custom, 
surrender,  however  worded,  may  pass  fee 
or  any  less  estate  . .  •  •     ib, 

Mr.  Watkins  of  opinion  that  estate  could 
arise  by  implication  in  surrender     . .     ib. 

observations  on  exceptions  to  above  rule,  viz. 
1st,  uncertainty  of  description       124,  &c. 
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2odly,  the  influence  of  particular  customs 

Page  125,  &c. 

is  not  allowed  to  work  a  wrong,  but  passes 
only  estate  vested  in  surrenderor     • .   125 

reference  to  authorities  in  illustration  of 
principle  that  surrenders  are  governed  by 
same  rules  as  common  law  assurances 

id.  126,  n. 

reference  to  case  of  PUher  &  Wigg      • .   126 

words  "  equally  to  be  divided"  held  in  that 
case  to  be  a  tenancy  in  common  in  sur- 
render •  •  •  •  •  •  ■  •     id* 

have  a  similarity  of  construction  in  surrender 
and  conveyance  to  uses     • .  . .     <6. 

reference  to  case  of  Rigden  v.  Falter,  settling 
that  rule  •  •  •  •  .  •     t6. 

Lord  Kenyan  of  opinion  that  construction 
should  be  same  in  common  law  deeds  and 
conveyances  to  uses  •  •  t6.  n. 

that  opinion  favoured  by  Denn  &  Gaskm  and 
Tapner  &  Prior  ..  ••  126,  127 

intention  prevails  in  deeds  and  surrenders  as 
in  wills,  when  not  opposed  by  strict  rule  of 
law       ••  ..  ••  ••   127 

word  "or**  in  surrender  may  be  read  **and** 

ib. 

rule  of  construction  under  general  descrip- 
tion, with  subsequent  mistake  •  •  128 

addition  of  particular  description  will  restrain 
general  words     • .  • .  ,,     ib, 

grants,  however  general,  may  be  restrained 
by  usage,  so  that  words  which  would  pass 
the  soil  may  only  pass  the  fore-crop .  •   129 

semble,  that  estate  in  fiUuro  can  be  limited  in 
a  surrender,  and  that  a  fee  can  be  limited 
upon  a  fee         ..  ••  ••     129 

reference  to  case  of  Boddington  &  Ahemethy 

ib. 

a  clear  similitude  between  freeholds  and 
copyholds  in  limitations  of  equitable  in- 
terest  ••  ••  ••  ••     to* 

of  surrenders  on  condition  and  release  of 
right,  &c.  ..  .•  ••1*6. 

law  of  conditions  is  applicable  to  copyholds 

130 

usual  mode  of  entering  satisfaction  on  sur- 
render by  way  of  mortgage,  when  surren- 
deree has  not  been  admitted  . .     ib, 

whether  lord  is  bound  to  accept  second  sur- 
render, condition  of  former  one  having 
been  forfeited     .  •  •  •  •  •     t6. 

how  condition  of  surrender  may  be  saved, 
or  condition  or  equity  of  redemption  be 
extinguished       ..  ..  ..131 

by  feme  covert  and  husband  is  a  good  ex- 
tinguishment of  right  {Stone  £  Exton) 
[Vide  s.  77  of  8  fit  4  Will.  4,  c  74] . .     ib. 

a  mere  right  is  not,  in  ordinary  cases,  the 
subject  of  surrender,  any  more  than  a  con- 
tingent  interest  .  •  .  •  ,,     ib. 

reference  to  sect.  6  of  8  &  9  Vict  c.  106,  for 
amending  law  of  real  property,  and  which 
repealed  7  &  8  Vict.  c.  76       •  •       181,  n. 

to  charitable  uses,  how  to  be  made      . .  132 

reference  to  statutes  amending  9  Geo.  2,  c.  Z6 

ib.  n. 

reference  to  case  of  Doe  &  Water  ton      ib.  n. 

not  revocable,  except  when  voluntary      135, 

136 
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estate  of  surrenderee  cannot  be  defeated  mt 
law  by  amendment  of  court  rolls,  wfaeo 
surrender  is  framed  contrary  to  instructioo 
and  design  of  parties         ••         Page  137 

court  of  equity  would,  in  such 
surrender  to  be  vacated     •  • 

surrender  not  to  be  avoided  by  steward's  in- 
advertence, so  entry  on  roll  is  not  conda- 
sive,  but  mistake  may  be  shown  by  aver- 
ment iu  pleading,  or  by  evidence  to  jurj 

ib. 

reference  to  case  of  Doe  &  CaUoway       ih.  o. 

rent  reserved  by  surrender  is  not  subject  of 
surrender  and  admittance       . .       138,  n. 

but  those  would  in  equity  be  evidence  of 
contract  ••  ••  ••     tA. 

by  hands  of  tenants,  pursuant  to  custom,  is 
good  performance  of  contract  .  •  150 

but,  until  presentment,  it  would  not  have 
grounded  an  action  for  recovery  of  tbe 
consideration  money         •  •  . .     lA. 

case  of  voluntary  covenant  to  surrender  con- 
stituting valid  trust  . .  140,  n. 

of  copyholds,  will  not  satisfy  a  general  cove- 
nant to  purchase  and  settle  lands    •  •     t*. 

will  be  supplied  in  equity  when  there  is  a 
natural  or  moral  obligation,  and  therefore 
in  favour  of  wife,  children  and  creditors 

141,  &c. 

will  be  presumed  in  some  cases  •  •  143 

lord  cannot  take  notice  of  covenant  to  sur- 
render ••  ..  ••  ••  144 

See  AoRBEVENT;  Courts  of  Equity  : 
Infant. 

SURRENDER  TO  WILL;  observadons  on 
repealed  act  of  55  Geo.  3,  c.  192     •.   144 

which  statute  embraced  land  held  by  copy  of 
court  roll,  though  not  at  will  of  lord  it.  n. 

but  was  repealed  by  1  Vict.  c.  26    ib.  154,  n. 

held  to  have  supplied  mere  formal  surrender 
only,  and  not  surrender  by  feme  covert, 
who  was  to  be  privately  examined  as  to 
her  consent        ••  ..  111,144 

case  of  Dm  di  Hickman  decided  that  surrender 
was  supplied  by  the  act,  although  testator 
had  power  of  appointment  by  will  attested 
by  three  witnesses,  under  surrender  by  his 
vendor,  and  made  a  disposition  of  the  copy- 
hold by  will  attested  by  two  witnesses,  164 

general  terms  of,  may  be  restrained  by  will 

145 

in  some  manors  rendered  unnecessary  by 
special  custom,  even  before  repealed  sta- 
tute     •  •  ..  ..         *   ••    t6. 

custom  of  manor  of  Barton-upon-Huanher  146 

custom  denying  privilege  of  surrendering  to 
will  would  be  bad  . .  . .  14$ 

how  far  a  prescriptive  mode  of  assurance  may 
exclude  power  of  devising  through  medium 
of  surrender        ••  ••  .•    ik. 

how  to  be  framed  with  refinence  to  lands 
subsequently  acquired       ••  ••   146 

in  words  which  were  future,  would  have 
given  effect  to  previous  devise  of  lands 
possessed  tiy  testator  at  date  of  will        ik 

does  not  pass  any  interest  to  lord        ••  147 

but  land  may  be  afterwards  surrendered  to  a 
purcliaser  ••  ..  ••    ib. 
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SURRENDER  TO  Wlht-^eaniinMed, 
by   feme  coTert  ii  suspended  by  marriage, 
and  prevents  her  disposition  by  will 

Page  147 
deyise  by  joint  tenant  was  good,  tbougn  sur- 
render not  presented  till  after  his  death 

ib. 

does  not  pass  lands  subsequently  taken  in 

exchange  ••  ••  148 

nor  remainder  afterwards  descending  to  te* 
nant  pur  autre  vie  . .  . .     t6. 

would  have  supported  devise  so  as  to  pass 
remainder,  or  reversion  in  fee,  limited  by 
subsequent  surrender  to  uses  .  •     ib, 

semble,  that  it  was  essential  to  a  devise  by 
reversioner,  or  vested  remainder-man,  prior 
to  repealed  stat.  of  65  Geo.  3,  c.  192 

115,  n. 

equity  of  redemption  is  subject  of,  until  ad- 
mission of  mortgagee        ••  ..148 

was  not  necessary  in  devise  of  equitable 
estate  ••  ••  ••  ••     to* 

was  supplied  for  a  wife  ..  ••     i6. 

children   ..  ••  ..  ,m     ib, 

and  creditors  ..  ••  148,  &c.  156 

Dot  supplied  against  customary  heir,  being  a 
child,  unless  such  heir  had  provision  from 
parent,  or  aliunde  • .  148,  149 

but  amount  of  provision  was  not  important 

ib, 

equity  of  wife,  &c.,  prevailed  against  eoUate- 
rai  heir,  though  unprovided  for       •  •   149 

wife  or  children  having  provision  were  not 
denied  benefit  of  rule        ..  ••     t6. 

nor  affected  by  persons  in  remainder  not 
being  within  the  rule         ••  ..150 

nor  by  person  taking  particular  estate  not 
being  within  the  rule        . .  ,,     ih, 

Dor  by  devise  being  of  remainder  only       ib, 

nor  was  it  of  importance  that  custom  per- 
mitted devise  of  beneficial  interest  only 

149 

nor,  under  devise  to  children,  that  the  wife 
was  entitled  to  freebench,  or  as  heir  to  the 
husband,  by  custom  •  •  ,,     ib, 

nor  that  the  only  provision  for  her  was  an 
annuity  out  of  the  copyhold  ib,  150 

rule  extended  to  gavelkind  and  borough- 
Englisb  tenure    ..  ..  ..150 

See  Power;  Presentment  of  Surren- 
der; Republication. 

SURRENDER  OF  LEASE.    See  Presump- 

TION. 

SURVEY  ;  deemed  inadmissible  as  evidence, 
where  no  inquisition  or  commission  for 
making  it  ..  ..  360,  n. 

SUSPENSION ;  a  manor  may  be  suspended 

6, 11,  &a 
of  the  copyhold  interest  • .  397,  398,  &c. 
See  Extinguishment. 


T. 


TENANTS  BY  THE  VERGE ;  copyholders 
so  denominated  ..  ..  ..192 

TENANTS  IN  COMMON  ;  rules  applicable 
to  their  admittance  . .  . .  204 


TENANTS  IN  COUMOV ^emtimted. 

one  tenant  in  common  cannot  carry  away 
turf,  and  may  maintain  trespass  against 
another  tenant  in  common  for  so  doing 

Pa^e  204,  n. 

to  fine  payable  by  them  to  lord  . .  233 

to  services  they  arci  to  perform  for  their 
copyholds  . .  . .  247,  248 

being  solely  seised,  a  heriot  is  due  from  each 

261 

cases  of  Garland  &  Jekyll,  and  HoUoway  & 
Berkeley^  overruling  Attree  ^  Scull,  as  to 
effect  of  re-union  of  undivided  shares  of 
copyhold  property  •  •  15.,  262 

See  Courts  of  Equity  ;  Ejectment. 

TENURE.  See  Copyholds;  Customary 
Freeholds;  Ancient  Demesne; 
Knight  Service  (Grand  Serjeanty, 
Petit  Serjeanty);  Free  Socage 
(burgaoedold,  gavelkind);  frank- 
ALMOIGN. 


THIRDBOROUGH 
TIMBER.    See  Trees. 


..  504 


TITHES ;  may  by  custom  be  granted  by  copy 

86 
See  Prescription. 


TITHING- MAN.    SeeLsET.. 


..  504 


TITLE ;  could  not  be  resisted,  because  trustees 
to^  preserve  contingent  remainders  had 
joined  in  recovery  with  tenant  in  tail  of 
age. 

.  can  be  made  to  lands  enfranchised  under 
copyhold  act,  1852,  without  proof  of  lord's 
title      . .  • .  . .     403,  404,  n. 

circumstance  that  mortgagee,  to  whom  sur- 
render made  of  tenements,  had  not  been 
admitted  thereto  previously  to  enfranchise- 
ments thereof,  no  objection  to  title,  406,  n. 
Bitcoe  V.  Perkine,  1  Ves.  &  Bea.  491. 

TITLE-DEEDS;  not  obtaining  them  is  not 
alone  sufficient  to  postpone  party  who  ob- 
tains legal  estate  ..  150,151 

but  equity  will  not  assist  first  mortgagee  in 
obtaining  deeds  from  second,  except  on 
terms    ..  ..  •.  ••161 

See  Copies  of  Court  Roll  ;  Evidence. 

TOLLS.    See  Fairs,  &c 

TOURN.    See  Lebt. 

TREASON.  See  Escheat  {at  applicable  to 
freeholdt);  Forfeiture. 

TREASURE  TROVE ;  not  specified  among 
manorial  rights  excluded  from  operation  of 
4  &  5  Vict  c.  35,  by  82nd  sect,  unless  ex- 
pressly commuted,  but  embraced  by  gene- 
ral words  of  that  section    . .  472,  n. 

supposed  to  have  belonged  originally  to 
finder  ••  .•  ••  •«  472 

but  has  been  long  considered  as  part  of  king's 
prerogative         ..  ..  ..     •&. 

may  be  claimed  by  grant  or  prescription    ib, 

the  term  restricted  to  gold  and  silver,  but 
comprises  bullion  and  plate  as  well  as 
coin      ..  ..  .,  ..     i5. 
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TREASURE  TROVE—amthmed. 

die  right  pre-suppowi  no  insignui  of  owner- 
ship     . .  .  •  .  •  Page  472 

immateral  where  found,  whether  under 
ground,  or  in  walls,  &c.     . .  . .     ib, 

hut  treasure  found  in  sea  still  belongs  to 
finder  ••  ••  ••  ■•     ib, 

fraudulent    concealment  formerly  punished 
by  death,  but  now  by  fine  and  imprison-  , 
ment    ■•  ••  ..  ..     t6.  ■ 

is  inqoirable  of  by  coroner,  equally  witii 
wreck  •  •  •  •  •  ■  i6,  n* 

TREES ;  reference  to  provision  made  by  4  j^   , 
5  Vict.  c.  85,  for  conventional  oommuta^ 
tion  of  lord's  proprietory  right  in  timber 

293,  n. 

copyholder  has  same  possessory  interest  in 
trees  as  in  land  . .  .  •  . .  293 

but  cannot  fell  them  without  lord's  concur- 
rence   ••  ••  ••  ••     tfr. 

nor  can  lord  do  so  without  consent  of  tenant 

294 

reference  to  case  of  Croue  t.  Lawremce  re- 
specting right  to  timber,  where  freehold 
and  copyhold  lands  sold  together  and  not 
distinguishable  •  •  . .  s6.,  n. 

by  special  custom,  proprietory  right  in,  may 
be  exercised  by  copyholders  of  inheritance 

293 

who,  with  such  custom,  may  make  particular 
tenant  dispunishable  of  waste  • .  295 

copyholder  for  life  whh  power  to  renew,  or 
to  nominate  his  successor,  may  by  custom 
exercise  proprietory  right  over  trees     294 

but  copyholder  under  grant  for  life  at  years 
only  cannot        •  •  • .  .  •     16. 

under  grant  of  inheritance  of  freeholds,  even 
if  trees  are  named,  particular  tenant  can- 
not fell  them       ..  ..  301,  n. 

by  custom,  timber  maybe  cut  by  copyholders 
for  repairs  ••  ..  ••  295 

intention  in  cutting  is  evidence  to  jury      tfr. 

equity  will  in  some  cases  relieve  ib,,  n. 

reference  to  case  of  Blewett  v.  Jenkins^  re- 
specting custom  for  copyhold  tenants  to 
fell  trees  ••  ••  ..     »6. 

under  custom  to  cut  timber  for  repairs,  lops, 
tops  and  bark  may  be  sold  by  copyholder 

297 

when  custom  is  to  have  wood  for  repairs,  or 
other  necessary  uses,  right  to  sell  any  part 
requires  very  clear  evidence  •  •  295 

evidence  of  usage  for  thirty  years  is  admis- 
sible, but  general  reputation  is  not,  i6., 

296,  297 

separation  of  trees  from  soil  determines 
tenant's  possessory  right,  and  lord's  right 
commences  •  •  •  •         296  &  n. 

but  pollards,  fire,  if  thrown  down,  belong  to 
tenant  ••  ••  ••  296,  n. 

timber  growing  on  freehold  land  when  felled 
by  tenant  for  life  impeachable  of  waste, 
belongs  to  person  entitled  to  first  estate  of 
inheritance         ••  ••  ••     16. 

but  in  some  cases  particular  tenants  in  suc- 
cession will  be  entitled  to  benefit  of  fund 
produced  by  sale  of  timber  •  •     ib, 

semble,  that  copyholder  is  not  entitled  to 
any  trees  for  purpose  of  sale,  even  if  not 


TREES^coHibnted, 

timber,  and  although  the  felling  miglit 
be  waste  Pia^ 

and  that  amp  trees  felled,  though  not  timber* 
would  belong  to  lord         • .  •  •      sAl 

effect  of  grant  of  trees  growing  and  after- 
wards to  grow  on  copyhold  land,  would  be 
dispensation  of  forfeiture  by  felling  treem 
then  growing,  and  the  grant  void  as  to 
trees  after  growing  . .  .  •      s6. 

-  even  without  custom  entitling  copyholder  to 
trees,  he  may  bring  trespass  agmiost 
stranger  •  •  •  •  297 

semble,  that  lord  may  maintain  action  oo 
case  for  same  trespass       • .  •  •     s6. 

and  that  copyholder  may  bring  trespaaa 
against  lord  for  felling  trees,  when  act  is 
not  justified  by  special  custom 

grant  of  woods  to  copyholder,  by  lord 
titled  to  the  cut  of  the  woods,  does  not 
merge  profit  in  copyhold  . .  297,  n. 

when  tenant  is  allowed  by  custom  to  fell 
trees,  equity  will  interpose  in  fiivoor  of  i 
mainder-nuin,  as  in  freehold  cases  . . 

and  will  restrain  heir,  taking  by  way  of  re- 
sulting trust  until  the  happening  of  a  eoD- 
tingency,  from  committing  waste     ••     iK 

equity  will  interpose  on  part  of  lord  to  pre- 
vent waste,  where  forfeiture  would  be  an 
inadequate  remedy  •  •  . .  900 

when  trustees  are  expressly  interposed  for 
preserving  contingent  limitations  of  copy- 
holds, it  is  their  doty  to  prevent  act  of 
waste  by  cutting  timber    . .  • .     Ul 

See  CouETs  of  Equity;  Estovsrs; 
Mines;  Waste. 

TRESPASS ;  maintainable  by  surrenderor,  but 
not  by  surrenderee  before  admictanee,  ex- 
cept  he  be  in  possession    •  •  119, 200 

See  Action. 

TRIAL  AT  BAR;  when  the  crown  is  inte- 
rested, the  Att-Gen.  may  demand  it  as  a 
matter  of  right    ..  ••  430,  n. 

TROVER  (or  detinue)  is  lord's  remedy  for 
heriots  when  seizure  cannot  be  made    267 

TRUST  (or  EQUITABLE)  ESTATES;  en- 
tail of,  not  allowed,  when  it  cannot  be  cre- 
ated of  legal  estate  • .  53,  &c 

how  equitable  estates  tail  were  to  be  barred 
prior  to  3  &  4  WUL  4,  c.  74  49,  50 

whether,  prior  to  that  act,  a  married  woman 
could  have  levied  a  fine  of  an  equitable  in- 
terest  in  copyholds  in  court  of  Common 
Pleas    . .  -  •  •  . .  53, 54 

and  whether  a  recovery  could  have  been  suf- 
fered there  of  the  trust  of  copyholds 

52,  55 

lord  is  bound  by  condition  or  trust  to  which 
he  consents         . .  •  •       82,  284^  n. 

contra  as  to  trusts  to  which  he  is  not  privy 

82,283 

lord  partakes  of  trusts  by  enrolment  of  sur- 
render to  purchaser,  or  to  will         . .  283 

equitable  interests  are  not  the  subject  of 
surrender,  except  for  purpose  of  barring 
an  entail  .  •         •  •         • .  144 

but  are  assignable  . .         . .         •  •  •  t5. 
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TRUST,  Ac^-emtmued, 

no  advantage  can  be  taken  by  lord  of  act  of 
forfeiture  by  eettui  qw  trust 

Page  288,  n.,  820 

interest  of  ee«/M  quB  tnut  was  always  devis- 
able  without  surrender  to  will       148,  176 

hia  will  need  not  have  been  attested,  but  in- 
tencioD  to  pasa  equitable  interest  must 
have  been  evident     ••         ..       176,177 

and  then  general  words  of  devise  would  have 
passed  trust  of  copyholds,  even  if  testator 
had  had  legal  interest  in  other  copyholds 

177 

an  equity  of  redemption,  where  mortga- 
gee  was  admitted,  was  within  these  rules, 

178 

purchaser  has  a  devisable  interest  before  ad- 
mittance, whether  he  has  taken  a  surrender 
or  not  • .         . .         • .         •  •         ..     ih, 

but  unadmitted  devisee  could  i^ot  formerly 
hare  devised .     ib. 

nor  would  subsequent  admittance  have  made 
a  previous  devise  good  (see  P/UUips  v. 
PhiUipt,  1  Myl.  &  Keen,  649)  . .     ib. 

copyholds  are  not  within  stat.  of  uses ;  (so 
on  surrender  to  B.  in  trust  for  C,  the  legal 
estate  is  in  B.)   ..  ..  ..  278 

trusts  may  be  created  by  separate  instrument 

ib. 

but  as  far  as  regards  the  lord,  they  must  be 
conformable  to  established  customs. •     ib. 

rules  of  equity  for  enforcing  moral  or  natural 
obligations  in  freehold  cases  apply  to  copy- 
holds   •  •  ••  ••  ,.     ib, 

exemplified  by  the  case  of  IVhiU  &  Stock  ib. 

279 

immemorial  custom  to  surrender  lands  in 
trust  is  good       •  •  •  •  282,  n. 

lord  is  not  compellable  to  take  notice  of 
trusts   ..  ••  ..  ••  282 

but  not  usual  to  refuse  it  under  ordinary  cir- 
cumstances        •  «  ..  ..     ib, 

nor  to  object  to  enrol  trust  deed,  with  refer- 
ence only  to  date,  &c*       . .  •  •     ib. 

uses  should  be  specified  when  legal  estate 
not  vested  in  trustee         • .  . .  283 

whether  it  is  not  more  advantageous  to  lord 
to  take  notice  of  trusts      • .  ib.  284 

by  sect.  6  of  statute  of  wills  (1  Vict  c  26), 
lord  or  steward  is  required  to  enter  will  on 
court  rolls,  referring  to  will  for  any  trusts 

284 

a  trust  results  for  person  who  pays  purchase 
money,  or  fine  of  admission  . .         • .  285 

reference  to  case  of  Phillips  v.  Ball,  as  to 
custom  to  bar  successive  estates  for  life 

243,  n.,  286,  n. 

equity  will  not  relieve  where  there  is  a 
scheme  to  deceive  lord  .  •         •  •  286 

trust  of  estate  pur  autre  vie  goes  to  execu- 
tors and  administrators,  as  in  freehold 
cases    ••  ••  ••  •■     ib, 

equitable  interest  held  to  pass  by  general 
devise  in  will  of  purchaser  who  had  no 
other  real  property,  although  there  was  a 
custom  that  wnoever  purchased,  the  lives 
should  take  in  succession      . .  • .     ib. 

peculiar  case  of  devise,  where  trust  was  held 
to  pass  under  residuary  disposition  of  per- 
sonalty.. ..  ..  .,     ib. 


TRUST,  &&— con/iniKd. 

equity  will  not  interpose  where  no  proof  of 
payment  of  fine,  and  no  custom  favourable 
to  first  taker  .  •  Page  286,  287 

statement  of  payment  in  copy  can  only  be 
contradicted  by  clear  evidence         .  •   287 

reference  to  Keats  v.  Hewer,  a  case  of  ad- 
vancement •  •  ••  ib,  n, 

first  life  being  made  purchaser  in  copy,  was 
in  one  case  taken  to  have  paid  the  fine, 
contrary  to  the  fact  •  •  • .     16. 

presumption  in  favour  of  person  paying 
purchase-money  may  be  rebutted  even  by 
parol  evidence    •  •  •  •  .»     ib, 

and  by  purchasing  in  name  of  child,  or  by 
nominating  child  a  cestui  que  vie  (the 
purchase  being  then  considered  as  an  ad- 
vancement)       • .  . .  ib.  287 

observations  on  case  of  Dickinson  &  Shaw, 
which  at  first  sight  appears  adverse  to  rule 

287,  n. 

reference  to  Jeans  v.  Cooke,  a  case  of  advance- 
ment   • .  .  •  . .  288,  n. 

purchase  in  name  of  a  child  is  not  considered 
as  an  advancement,  when  contrary  inten- 
tion  is  shown  by  contemporaneous  act 

287,  288 

as  by  taking  licence  to  demise  for  term  ex- 
ceeding parent's  legal  interest  under  grant 

288 

or  surrendering  to  will,  where  a  person  in 
possession  for  life  takes  grant  in  reversion 
to  child,  and  by  custom  grantee  in  posses- 
sion may  dispose  of  whole  estate      . .  289 

demise  by  way  of  mortgage,  under  licence, 
would  divest  legal  estate  of  child,  and  give 
it  to  lessee,  where  by  custom  first  taker 
could  dispose  of  whole  estate  •  •  288 

the  child  being  provided  for,  will  not  vary 
the  rule  .  •  • .  . .     i5. 

possession  taken  by  father  rebuts  presump- 
tion of  advancement  •  •  ib.  289 

but  in  purchase  of  reversionary  interest,  pos- 
session affords  no  evidence  till  death  of 
tenant  for  life     . .  . .  • .  289 

purchase  in  joint  names  of  father  and  son  is 
an  advancement  •  •  . .  .,     ib, 

but  may  be  controlled  by  custom         . .     ib, 

custom  inconsistent  with  doctrine  of  result- 
ing trusts,  held  to  be  unreasonable  21,  n., 

289,  n. 

purchase  in  name  of  wife  is  equally  an  ad- 
vancement ..  ..  ..  289 

but  if  in  joint  names  of  wife  and  stranger,  it 
is  a  resulting  trust  as  to  stranger     ib.  290 

where  no  moral  obligation  to  make  provision, 
this  doctrine  does  not  apply:  it  does  not 
therefore  extend  to  nephews  or  nieces  290 

nor  even  to  grandchildren,  unless  father  be 
dead     • .  .  •  . .  ,,     ib, 

nor  to  natural  children  • .  ib,  n. 

under  surrender  or  devise  for  partial  pur- 
poses of  conversion,  surplus  estate  results 
to  heir ..  167,  290 

cases  which  will  be  found  interesting  on  sub- 
ject of  resulting  trusts        ..  290,  n. 

under  mutual  surrenders  in  contemplation  of 
marriage  between  parties  which  did  not 
take  effect,  surrender  and  account  decreed 

291 
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TRUST,  &c.— con/Miieil. 

devisees  in  trust  of  freeholds,  with  power  of 
sale  of  copyholdsi  not  allowed  to  hold  copy- 
holds for  their  own  benefit,  although  doubt- 
ful whether  there  is  a  resulting  trust  for 
heir  or  next  of  kin  (BurtoH  &  Hodtoll) 

Page  291 

reference  to  case  of  Wellman  &  Bowring^  in- 
volving question  between  legal  personal 
representative  and  next  of  kin        •  •     ib. 

resulting  trust  of  copyholds  is  in  all  cases 
devisable         ih, 

as  to  time  being  no  bar  between  trustee  and 
cettui  que  trust,  see  sect.  25  of  S  &  4  Will 
4.  c.  27. 

equity  distinguishes  between  trusts  executed 
and  executory 292 

examples  in  conveyances  directed  of  borough - 
English  and  gavelkind  lands  .  •     ib, 

executory  interest  not  bound  by  surrender, 
it  not  operating  by  estoppel  •  •         .  •     1 6. 

but  is  devisable,  and  may  be  extinguished  by 
release  •  •       '  •  •         .  •         •  •         .  •     f 6. 

and  will  be  bound  by  contract  for  valuable  or 
meritorious  consideration      ••         ••     ib. 

and  may  be  disposed  of  by  deed  under  8  &  9 
VicL  c.  106,  s.  6        • .         •  •  t6.  n. 

See  Escheat. 

TRUSTEES  ;  reference  to  13  &  14  VicL  c.60 
(the  trustee  act,  1850)  ..         68  ft  n. 

reference  to  22  &  23  Vict,  c  35,  to  relieve 
trustees  ..69 

provision  made  by  sect.  15  of  13  &  14  Vict, 
c.  60,  for  case  of  trustee  dying  without 
heir,  and  by  sect.  46  against  forfeiture 

284,  n. 

surrenderor  is  trustee  for  surrenderee      118 

expediency  of  interposing  trustees  to  prevent 
forfeiture  by  tenant  for  life     .  •     281,  282 

whether  lord  would  be  compellable  to  accept 
surrender  so  framed  .  •         . .         .  •  282 

to  preserve  contingent  remainders  are  to 
interpose  actively  to  prevent  waste . .  300 

under  covenant  in  settlement  to  surrender 
copyholds  to  tnutee  to  uses  of  deed,  trus- 
tee  must  be  party  to  suit,  for  effect  of  sur- 
render would  be  to  give  him  legal  estate 

140 

See  Dkvisb  ;  Escheat  ;  Forfeiture  ; 
Frebbbnch;  Mortgage. 


U. 

UNDERWOOD;  may  by  custom  be  granted 
by  copy  . .         •  •         •  •         •  •     85 

USE.    See  Coptholds  ;  Trust  Estates. 

V. 

VI  ANDERS  (or  Returning  Officers)  are  some- 
times chosen  at  the  leet        •  •         •  •  502 

VIEW  OF  FRANK-PLEDGE.     See  Leet. 

VILLEINAGE.    See  Coptholds  ..  32,  8r& 

VOLUNTARY  AGREEMENT:  oonfirma. 
tion  of  rule  that  it  will  not  be  enforced  in 
equity 140,  n. 


VOLUNTARY  SURRENDER ;  is  mocsble 

PagelZS 

hut  not  as  hetween  the  parties  ••        ••  136 

even  against  purchaser,  with  notice,  is  void 
under  27  Eliz.  c.  4  [case  of  Doe  d.  TtautUi 
V.  BottrUU  decided  that  copyholds  were 
within  the  statute]      ••         ••       ibMa, 

but  purchaser  from  volunteer  is  protected  by 
saving  clause  in  27  Eli2 136 

inducement  to  marriage  is  sufficient  consi- 
deration to  support  surrender  . .    ik. 

hut  limitation  to  collaterals  or  strangas 
would  not  be  valid^ unless  so  interposed  as 
to  be  essential  to  support  of  hniitations 
valuable  in  their  nature        ••        •• 


VOTE ;  copyholders  were  formerly  excluded 
from  privilege  of  voting  for  knights  of  the 

shire 410,413,0. 

but  allotment  of  freehold  land  to  copyholder 
under  inclosure  act  not  providing  for 
change  of  tenure,  gave  right  to  vote 

410,11. 

.  what  ineorftoreal  rights,  where  the  party  has  a 

freehold  intereet^  give  a  right  to  vote  ih,  o. 

by  2  Will.  4,  c.  45,  s.  19,  copyholders  for  life 

or  larger  estate,  of  clear  yeariy  value  of 

not  less  than  10/.,  are  privileged  to  vote 

411.  n. 
See  Customary  Freeholds. 

VRAIC.    See  Sea-webd. 


W. 

WAIF  {bottafiigitivantmy,  not  specified  among 
manorial  rights  excluded  from  operation 
of  4  &  5  Vict,  c  S5,  by  S2nd  sect,  unless 
expressly  commuted,  but  embraced  by  ge- 
neral words  of  that  section  46i6,  n. 

in  strictness  are  stolen  goods  waved  or  cast 
from  person  of  felon  on  pursuit        . .  4€(» 

forfeiture  is  to  king  or  his  grantee      •  •    t6. 

may  he  claimed  by  prescription  •  •    i&- 

but  is  not  an  inherent  right  in  lord  of  hun- 
dred or  manor     •  •  •  •  ,•     ih. 

must  be  restored  to  owner  on  fresh  snit, 
whether  thief  be  taken  or  not  . .     ik. 

so  by  Stat,  if  owner  give  evidence,  and  felon 
be  attainted         •  •  • .  •  •    t6. 

after  seizure,  property  is  so  changed  as  to 
prevent  owner's  retaking  goods,  though 
be  pursue  the  thief  ••  ..     i&. 

but  if  he  challenge  the  goods  upon  fresh  snit 
and  before  seizure,  th^y  are  not  forfeited 

held  in  action  against  lord  for  misusing  hone 
stolen  fit>m  plaintiff,  that  the  fresh  suit 
should  have  been  traversed  • .    ib. 

either  the  stealing  or  the  waving  may  be 
traversed  ••  ••  t^.  n* 

in  trover  for  waifs,  defendant  must  aUege  the 
felony  and  waving  of  the  goods        . .  4(i6 

may  be  reuken  by  owner  at  any  period,  if 
not  seized  by  king  or  lord  ...  .  •  ^ 

so  also  goods  left  in  any  house  by  felon,  or 
secreted  ..  ••  ••    ti. 

supposed  distinction  between  leaving  horse 
at  an  inn,  when  agreement  is  made  for  his 
keep,  and  when  not  . .  t&.  o. 
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goods  of  alien  merchant  cannot  be  forfeited 
aa  waifs  .•        Pa^«  467 

lemUe,  that  lord  may  have  trespasa  or  trover 
against  stranger  before  seizure        .  •     «*• 

but  has  no  title  against  second  lord  claiming 
property  as  an  estray        .  •  . .     <4. 

Boh  A  FuoiTivoRUif  are  goods  of  felon  who 

has  fled,  and  cannot  be  uken  as  waib    t^. 

such  goods  may  be  forfeited  to  lord  by  grant 

ib. 

but  not  until  found  by  indictment  that  party 

had  fled  for  the  felony       ••  ••     ib, 

cannot  be  claimed  by  prescription       ••     ib^ 

WARRANT  OF  SATISFACTION,  after  en- 
try of  it  by  steward,  he  would  not  be  justi- 
fied in  equity  in  admitting  mortgagee,  or 
his  heir  •  •  •  •  I^^>  ^* 

WARRANTY  ..  ..  89,  n.,  70,  n- 

right  of  entry  not  barred  by     89,  n.,  260,  n* 

effect  of^  in  freehold  cases     .  •  89,  n* 

distinction  between  warranty  and  release, 

and  feofiment      ■•  ••  115,n' 

WARREN.    See  Free  Warren. 

WASTE ;  grubbing  up  underwood  is  waste ' 
so  rooting  up  quicksets  of  white  thornt 
&C.,  or  germins  of  timber  under  twenty 
years'  growth,  or  of  underwood  allowed  to 
be  cut  •  •  •  •  •  •  297,  n. 

acts,  as  to  shrouds,  loppings,  underwood,  and 
finiit  trees,  which  are,  and  which  are  not, 
causes  of  forfeiture  •  •  ••     ib, 

under  special  circumstances  waste  may  be 
committed  by  cutting  trees  not  being 
timber  ••  ••  ••  ••     ib, 

semble,  that  action  on  case  will  lie  by 
copyholder  in  remainder  against  copy- 
holder for  life  for  waste         •  •    ^     •  •  297 

semble,  that  copyholds  are  not  within  stat. 
of  Gloucester  (6  Edw.  l,c.  5),  as  to  tenants 
against  whom  action  of  waste  is  maintain- 
able.   [Extract  from  the  act]    297,  298,  n. 

may  be  committed  by  pulling  down  bams,  or 
other  out- buildings,  but  where  ao  damage 
there  can  be  no  waste,  nor  do  consequences 
of  waste  attach  if  value  be  small  {Doe  d. 
Grubb  V.  Earl  qf  Burlington)  ^  817,  n. 

destruction  of  copyhold  house  by  fire  is  waste, 
if  not  forthwith  rebuilt  or  repaired,  unless, 
perhaps,  the  burning  be  by  act  of  God,  as 
by  lightning       ••  ..  ••  817 

See  Brick  Earth;  Forfeiture;  Man- 
damus. 

WASTE  LANDS  ;  case  in  which  waste  land 

inclosed  without  leave  held  not  to  pass  by 

contract  and  certificate  of  commissioners 

of  woods  and  forests  ..       81,  348,  n. 

may  by  custom  be  granted  out  by  copy . .  14 

to  17 

case  of  grant  of  waste  by  lord  with  consent 

of  homage,  on  condition,  Brabant  v.  Wihon 

404,  n. 
special  -custom  in  some  manors  to  graut  as 
copyhold,  with  the  consent  qf  the  homage^ 
recognised  in  commutation  and  enfran- 
chisement act;  but  such  grants  only  to  be 

8. 


WASTE  LANDS— ceallmKrf. 

made  at  courts  held  according  to  ancient 
usage   ..  ..  ••      Pay«20,  n. 

on  such  grants,  any  commutation  of  rent  and 
fines  should  be  effected  subsequently  un- 
der that  act 
and  any  special  convention  as  to  buildings 
should  be  effected  by  separate  agreement, 
unless  lord  be  seised  for  life  only, 
uninterrupted  possession  for  twenty  years  of 
building  on  waste,  without  evidence  of 
lord's  permission,  will  bar  an  ejectment* 

864,  n« 

but  payment  of  small  acknowledgment,  even 

after  twenty  years,  will  give  lord  a  right 

of  re-entry  ••  ••  ••     »*. 

whether  buildings  thereon  will  not  be  pro- 
tected in  equity  against  persons  having 
commonable  rights,  who  do  not  oppose  the 
erection  ••  ••  ••  *'* 

assent  once  given  by  commoners  could  not 
be  withdrawn     . .  •  •  »*•  875 

may  be  approved  under  stat.  of  Merton  by 
person  seised  in  fee  of  part  of  waste, 
though  not  lord  of  the  manor        878,  874 
whether  equity  has  any  jurisdiction  on  sub- 
ject of  approver  under  that  statute     ib.  n. 
has  frequently  directed  issue  to  try  if  suffi- 
cient common  Jeft  •  •  •  •     **• 

privilege  of  inclosing  and  apnroving  under 
stat.  of  Merton,  not  abrogated  nor  abridged 
bv  commutation  and  enfranchisement  act 
^  878,  n. 

lord,  on  leaving  sufficient  common,  may  erect 
cottages  on,  as  well  as  open  mines,  &c. 

875 
protection  afforded  to  owner-  of  adjoining  in- 
closure  by  81  Eliz.  c.  7,  requiring  annexa- 
tion of  four  acres  of  land,  repealed  by  15 
Geo.  8,  c.  82       ..  ••  861,  n. 

lord  may  have  partial  rights  over  wastes  of 
another  manor    . .  •  •  •  •  875 

lessee  does  not  acquire  fee  by  encroachment 
on  adjoining  waste,  but  is  held  to  have  in- 
closed for  benefit  of  lessor  after  expiration 
of  term..  ..  ••  861,  n. 

right  to  slips  of  ground  by  side  of  road  is, 
ftrimd  facie,  in  owner  of  adjoining  inclosure, 
whether  freeholder,  leaseholder  or  copy- 
holder ;  but  presumption  will  be  rebutted 
by  acts  of  ownership  by  lord,  even  over 
similar  slips  in  another  part  of  manor 

860,  861 

further  confirmation  of  rule,  that  strips  of 

waste   belong  presumptively  to  owner  of 

adjoining  inclosure  ••   ^         ••  861 

whether  the  presumption  applies  to  balks 

between  cultivated  parts  of  a  common 

ib,  n. 
as  to  expense  of  fencing  waste  lands    875,  n. 
See  Ancient  Demesne;  Common;  Copy- 
holds ;  Derelict  Lands  ;  Evidence  ; 
Mines;  Trees. 

WAY  ;  whether  there  can  be  a  highway  which 
is  not  a  thoroughfare,  and  what  acts  con- 
stitute dedication  to  the  public        869,  n. 

WEIGHTS  and  MEASURES  j  reference  to 
cases  of  Willcock  v.  Windsor  and  Sheppard 
y.Hall..  .•  ••  ••  fiW 
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WEIRS.    See  Natioablb  RivEftg. 

WERA;  an  old  Saxon  word  signifying  amerce- 
ment    •  •  •  •  •  •    Page  447i  n. 

WIFE  ;  surrender  supplied  for    141,  148,  &c. 
uxler  joint  limitation  to  husband  and  wife, 
they  take  by  entireiieM       113,  284,  n.,  291 
See  Baron  and  Feme;  Freebench;  Sur- 
render; Surrender  to  Will. 

WILL ;  of  copyholds  is  only  declaratory  of  the 
uses  of  the  surrender  144,  145,  152 

might  restrain  general  terms  of  surrender 

145 

of  copyholds  was  good  by  custom,  without 
surrender,  even  before  repealed  staL  of 
55  6ea3,  c.  192  ...  ..     ib, 

semble,  that  rigiit  of  testamentary  disposi- 
tion might  have  been  controlled  by  pre- 
scriptive mode  of  assurance,  excluding 
power  of  devising  through  medium  of  sur- 
render ..  ...  ••  mm-     ib. 

need  not  have  been  attested  as  required  by 
statute  of  frauds  .  •  ..  ..  152 

any  formalities  imposed  by  surrender  to  will 
must  have  been  complied  with         ib.  153 

equity  would  have  aided  defective  execution 
of  power,  as  in  freehold  cases  ..  153 

a  will  with  alterations  established        • .     ib. 

a  will  in  testator's  handwriting,  without  seal 
or  witnesses,  formerly  held  to  pass  copy- 
holds previously  surrendered  to  will . .     ib, 

so  a  will  without  date,  signature  or  witnesses 

ib. 

any  instrument  received  as  a  will  in  eccle- 
siastical court  was  formerly  sufficient  to 

•  govern  surrender  of  copyholds         .  •     ib, 

so  any  declaratory  instrument,  though  not 
within  cognizance  of  eccIesiastiGal  courts 

154 

a  charge  by  will  on  freehold  and  copyhold 
might  have  been  revoked  as  to  copyhold 
by  codicil  not  affecting  the  freehold .  •     ib. 

by  parol  was  formerly  good  .  •  •  •     ih. 

and,  by  custom,  even  without  surrender     t5. 

was  good  as  to  lands  devisable  by  custom 
before  statute  of  frauds     .  •  • .     ib, 

might  have  been  revoked  by  parol      . .     ib, 

reference  to  1  Vict  c.  26,  as  to  wills  made 
on  or  after  1  Jan.  1838,  repealing  prior 
■tattttes  of  wills,  and  making  all  property 
devisable  by  will  signed  in  presence  of 
two  witnesses  at  one  time,  and  attested  by 
them  in    testator's  presence,    42,  71,  n., 

152,  n.,  177,  n. 

in  devise  of  copyholds,  will  requited  to  be 
entered  on  court  rolls        ••  152,  n. 

by  sect  24  of  1  Vict,  will  speaks  from  death 
of  testator  ..  ..  168,  n. 

of  feme  sole  is  revoked  by  marriage    ••  176 

semble,  that  when  prior  to  55  Geo.  3,  the 
custom  authorized  r  devise  without  sur- 
render to  will,  the  formalities  of  statute  of 
frauds  were  essential ;  [such  the  practice 
in  the  manor  of  Newcastle -under- Lyme] 

177,  n. 

See  Devise;  Equitable  Ownership; 
Feme  Covert  ;  Power  ;  Republica- 
tion ;  Revocation. 


WITE  or  WITA ;  an  old  Sixoo  word  aigniiy- 
ing  amercement  ••  ••    Pi^  447*  n 

WITNESS.    See  Evidence. 

WOODS  AND  FORESTS,  COMMISSION- 
ERS OF ;  no  seisin  is  acquired  by  thefD, 
but  king  or  queen  is  lord  of  manor    91,  lu 
See  Ejectment  ;  Waste  Lands. 

WRECK ;  not  specified  among  manorial  rights 
excluded  from  operation  of  4  &  5  Vict. 
c.  85,  by  82nd  sect,  unless  expressly  coos- 
muted,  but  embraced  by  general  words  of 
that  section        •  •  • .'  4<>7t  n- 

is  a  prerogative  right  . .    467,  469*  n. 

reference  to  9  &  10  Vict.  c.  99,  and  sections 
of  acts,  on  subject  of  wreck,  ftc.      467t  »• 

may  be  claimed  by  grant  or  prescription,  4^ 

in  Biddulpk  &  ^/A<r,long  usage  held  to  out- 
weigh evidence  of  two  allowances  in  eyre, 
and  judgment  in  trespass  400  yean  sii 


tt.  n. 

in  Chad  &  TiUedt  usage  for  forty  years  in- 
duced liberal  construction  of  s  grant  of 
wreck  made  by  Hen.  8      •  •  •  •     i&. 

g^nt  of  all  royalties  is  not  sufficient  to  pass 
wreck  of  sea  -     •  •  • .     467,  468,  o. 

such  wreck  as  jeteam,  &c.,  held  not  to  pass 
under  grant  frt>m  crown,  but  claim  as  to 
wreck  cast  on  land,  at  found  floating  in 
creeks  within  manor,  deemed  good,  469,  n. 

to  constitute  "wreck,"  goods  must  come  on 
shore,  and  be  within  land  jurisdiction,  Irat 
if  beyond  low  water  mark,  it  is  within  tho 
high  seas,  and  belongs  to  admiralty,  so  if 
floating  between  high  and  low  water  mark ; 
otherwise  if  fixed  on  land,  though  water 
around  it  ••  ••  ••     t6. 

any  indicia  of  ownership  save  the  forfeitoire, 

468,  469y  n. 

this  fully  established  by  declaratory  act  of 
Westm.  1,  c4  468 

adjudged  that  if  ship  be  taken  and  ransacked 
and  put  adrift,  and  is  afterwards  cast  on 
land  where  crew  arrive,  there  shall  be  no 
wreck  ••  ••  ••  *•     i&. 

act  of  Westm.  1  extends  to  three  cases  of 
JhUam,  i.  e.,  where  ship  perishes'  and 
goods  float  .  •  •  •  ••     ibm 

jetsam,  L  e.,  where  goods  are  cast  into  sea 
for  disburthening  ship  which  after  perishes 

t*. 

lagMt  i.  e.,  where  last-mentioned  goods  have 
a  cork  or  buoy  fastened  to  them       • «     ib. 

of  these  lord  high  admiral  has  jurisdictioa 

16.,  n. 

lord  high  admiral  may  claim  wreck  by  pre- 
scription   469,470 

when  goods  of  which  ownership  is  pre- 
serveid  are  stolen,  owner  may  have  com- 
mission of  oyer  and  terminer  to  inquire 
of  trespass,  and  make  restitution,  and  writ 
to  sheriff'  to  return  jury  •  •         . .     468,  n. 

ownership  should  be  proved  within  year  and 
day  after  seizure..  ..  ••  469 

the  lang  is  an  exception  to  rule  .  •     ik 

absolute  property  is  not  vested  in  lord  till 
after  a  year  and  day  ••  ••  470 

year  and  day  are  accounted  from  seixure, 

469,  n. 


J 


INDEX. 


579 


property  of  perons  under  disability  ii  eqnaliy 
bound  after  year  and  day  •  •   Page  469,  d. 

■beriff  may  tell  ftonaptn/nre..  ••  469 

cbere  is  constructive  poaaeaaion  and  special 
property  in  lord,  even  before  seizure,  so 
aa  to  maintain  trespass  or  trover     •  •  470 

so  held  in  case  of  bailiffs,  &c,  of  Dunwieh  v. 
Sierry,  although  goods  were  part  of  cargo 
of  ship  from  which  some  person  escaped 
alive  to  land,  and  though  owners  within 
period  prescribed  by  1  &  2  Geo.  4,  c.  75 
f  s.  26],  claimed  and  identified  them,  t6.,  n. 

aatety  of  wreck  provided  for  by  above  statute 
Westm.  1,  c.  4,  when  not  claimed  by  lord 
of  franchise ib, 

peculiar  custom  as  to  wreck  in  Eastdean, 
Suaaez,  held  good    ..  ••     470,471 

and  one  in  manor  of  Michingf  Sussex, 
deemed  void       • .  .  •  •  •  471 


WRECK— coaMfM^dL 

lord  not  entitled  to  salvage  for  taking  charge 
of  wreck  againat  owner's  consent,  Page  471 

reference  to  6  Ik  7  Will.  4,  c.  60,  s.  7,  fbr 
enabling  owner  to  obtain  within  twelve 
calendar  months,  from  receiver -general  of 
droits  of  admiralty,  goods  of  small  value 
picked  up  at  sea,  and  liable  to  condem- 
nation ••  ••  «•  '••tfr. 


See  Admiralty,  High  Court  op; reference 
to  3  Ac  4  Vict.  c.  65,  as  to  practice  and 
jurisdiction  of  Admiralty  Court  ••  •  t6.  n. 

WRIT  OF  ATTAINT ;  against  jurors,  abo- 
lished •  •  ••  ••     506,  n. 

See  Lest. 

WRITS    OF    RIGHT   were  sometimes    di- 
rected  to  the  bailiff  of  the  manor,  '100,  n. 
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Stepb 


len's  Blackstone's  Commentaries. — Sixth  EditioiL 

4  vols.  8vo.,  i£4 : 4«.  cloth. 

Mr.  SERJEANT  STEPHEN'S  NEW  COMMENTARIES 
ON  THE  LAWS  OF  ENGLAND,  partly  founded  on  Blackstooe.  The 
Sixth  Edition,  by  Jambs  Stephen,  LL.D.,  of  the  Middle  Temple,  Barrister- 
at-Law^  formerly  Recorder  of  Poole,  and  late  Professor  of  English  Law  at 
King's  College,  London ;  now  Judge  of  County  Courts  for  Lincolnshire 
Circuit  No.  17. 


**  It  irould  be  impossible,  without  entering 
minutely  into  details,  to  notice  at  any  length 
this  most  valuable  work.  It  is  one  which 
cannot  be  too  highly  recommended,  not  only 
to  the  profession  but  to  the  general  public. 
It  is  a  great  mistake  to  act  upon  the  notion 
that  the  study  of  the  law  is  a  matter  of  in- 
terest  to  lawyers  on  j.  Now  there  is  no  work 
which  gives  a  summary  of  the  English  law  at 
once  so  exhaustive  and  intelligible  to  the  gene- 
ral reader  as  this  publication  of  Dr.  Stephen. 
He  ha»  incorporated  into  it  all  thoee  portions  of 
Blackstooe's  great  work  which  would  at  the  pre- 
sent day  be  useful  to  the  reader.**  LavMoffouine, 

'*To  redeem  Blackstone  from  oblivion,  it 
became  necessary  that  his  work  should  be 
edited  by  a  lawyer  as  able  and  a  scholar  as 
graoeftil  as  Blackstone  himself.  Mr.  Ser> 
Jeant  Stephen,  more  than  twenty  years  ago, 
conceived  the  happy  thought  of  introducing 
the  necessary  alterations  into  the  text  itself, 
and,  as  he  says  in  his  preface,  'interweave 
his  own  composition  with  it  as  freely  as  the 
purpose  of  general  improvement  it  might 
seem  to  rvquire.*  The  first  edition  was  favor- 
ably received,  acknowledged  at  once  as  an 
able  reproduction  of  an  invaluable  treatise  on 
English  law,  and  has  since  passed  rapidly 
through  successive  editions,  till  it  has  become 
the  acknowledged  students'  text  book,  and  is 
accepted  by  the  critics  as  a  standard  work. 
Mr.  James  Stephen,  a  no  less  distinguished 
acd  painstaking  legal  writer  than  his  father, 
has  with  tqvM  skill  and  research,  super- 
intended the  later  editions,  made  the  amend- 
ments rendered  necessary  by  alterations  in 
the  law,  and  incorporated  and  commented 
upon  recent  statutes,  judgments  and  decisions 
with  as  Kood  an  arrangement,  ps  bold  a  grasp, 
and  with  as  much  felicity  of  style,  adapted  to 
and  reading  smoothly  with  that  portion  of 
Blackstone'^  text  which  still  remains,  as  his 
predecessor  in  the  same  path;  and  the  four 
volumes  now  published  may  be  safely  regarded 
as  a  full  exposition  and  a  sound  authority  on 
English  law  to  the  present  time." — LmoJountal, 

**This  new  edition  of  the  well  known 
Stephen's  Commentaries  deserves  a  cordial 
welcome,  for  few  years  have  been  more  event- 
fril  in  legislation  than  those  which  have  passed 
since  the  publication  of  the  fifth  edition.  The 
skill  with  which  the  new  matter  is  incorporated 
with  the  old  is  particularly  remarkable,  and  in 
spite  or  the  incongruity  of  the  materials,  and 
the  threefold  authorship  of  Blackstone,  Ser- 
jeant Stephen,  and  the  present  editor,  the  re- 
sult is  perfectly  homogenous  and  satisfactory. 
Indeed  the  'noting  up'  appears  to  have  been 


done  throughout  with  much  ingenuity  and  In- 
dustry, and  the  alterations,  great  and  small, 
to  have  been  made  with  excellent  Judgment. 
We  have  no  doubt  that  the  work  will  in  its 
most  recent  shape  retain  all  its  original  pooa- 
larity.  We  very  sincerely  recommend  this 
standard  text  book  to  all  members  of  the 
profession.  To  the  student  it  is  simply  in- 
valuable, but  it  is  also  a  usefUl  companion  to 
the  most  experienced  lawyer." — Solidtort^ 
Journal, 

**  The  popular  notion  of  the  study  of  law  is, 
that  it  is  diy.  No  person  who  reads  these 
Commentaries  wOi  call  it  so.  It  is  a  Cucl- 
nating  book.  After  six  editions,  it  Is  im- 
possible to  say  anything  new  of  a  standard 
work  like  this.  We  can  but  repeat  that 
Stephen's  Blackstone  is  indispensable,  noi 
to  the  law  student  alone,  but  to  all  who  take 
part  in  public  affairs,  and  especially  to  ma- 
gistrates, who  ought  to  be  examined  in  it 
before  they  are  permitted  to  sit  upon  the 
beuch.  Nay,  it  may  be  affirmed  that  no 
gentleman  can  be  considered  properly  educated 
unless  be  has  acqubed  so  much  knowledge 
of  the  law  of  England  as  is  contained  in 
Blackstone  noted  up  by  Stephen." — Lav  Tones. 

*'  How  careful  Mr.  James  Stephen,  the  pre- 
sent able  editor,  is  to  continue  this  work  nuy 
by  reference  be  ascertained.  Mr.  Serjeant 
Stephen,  by  his  great  ability,  by  his  unwearied 
industry,  htssimplicity  and  clearness  of  diction 
has  made  himself  the  firkt  tutor  to  English  law 
students.  With  a  knowledge  of  the  existenee 
of  these  Commentaries,  the  student  need  not 
ask,  with  what  work  am  I  to  commence  my 
legal  studies  f  Here  he  will  find  every  branch 
of  English  law  ably  treated  on.  Not  only  is 
the  work  an  essential  to  the  beginner,  bat  it 
will  be  found  of  the  greatest  use  at  all  times, 
as  well  alter  as  before  call  or  admission.  An]r 
praise  on  our  part  of  such  a  work  is  wholly 
unnecessary ;  as  we  have  before  remarked,  we 
feel  assured  we  need  do  nothing  mote  than 
uinonnce  a  new  edition,  to  cause  an  eager 
demand  amongst  all  law  students,  and  Indeed 
amongst  every  one  wishing  to  gain  an  insight 
into  the  laws  of  his  country." — Law  Bxamina- 
turn  Reporter. 

"A  very  valuable  feature  is  the  refeience 
made  to  the  cases  on  each  point.  This  con- 
stitutes the  work  a  law  library  on  a  small 
scale.  It  Is  a  book  which  is  indispensable  to 
every  student  of  the  law,  whUst  practitionen 
will  find  it  to  their  advantage  to  consult  it 
frequently,  since  they  will  find  therein  the 
law  laid  down  scientifically,  concisely,  and, 
above  all,  accurately."— /risA  Law 


Questions  on  Stephen's  Blackstone. 

8vo.,  \0s,  6d.  cloth. 

QUESTIONS  FOR  LAW  STUDENTS  on  the  SIXTH 
EDITION  of  Mr.  SERJEANT  STEPHEN'S  NEW  COMMENTARIKS 
on  the  LAWS  of  ENGLAN  D.  By  Jambs  Stephen,  LLD.,  County  Court 
Judge, 

**  Nothing  can  be  more  useflil  t>.an  a  series       of  students,  and  touching  as  It  does  on  eveiy 
of  questions  on  a  book  like  Stephen's  Blark>       branch  of  the  law.'* — Law  Magaxme, 
stone,  intended  as  it  is  principally  for  the  use 
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Editor.  II.  Digest  of  Important  Legal  Decisions.  III.  Intermediate  Examination  Questions  and 
Answers  (Hilary ,1871).  IV.  Final  Examination  Questions  and  Answers  (Easter,1871).  V.  Beviews 
of  New  Books.    VI.  Correepoudence. 

No.  8.  Trinity,  1871.-  I.  On  the  Necessity  of  providing  a  Public  Prosecutor:  By  the  Editor. 
H.  How  Mr.  Mansfield  Donman  passed  bis  "  Final :"  By  E.  H.  III.  Digest  of  Cases :  Note  by  the 
Editor.  IV.  Intermediate  Examination  Questions  and  Answers  (Easter,  1871).  V.  Final  Exami- 
nation Questions  and  Answers  (Trinity,  1871).    VL  Correspondence,  &c. 

No.  9.  Michaelmas,  1871.— L  On  Examinations.  IL  The. Subject  of  Public  Prosecutors  (con- 
tinued). III.  Digest  of  Cases.  IV.  Intermediate  ExamlnaUon  QuesUons  on  Chltty,  WiUiams  and 
Smith,  Trinity,  1871,  with  Answers.  V.  Final  Examination  Questions  and  Answers,  Michaelmas 
Term,  1871.    VI.  Beviews  of  Books.    VIL  Answers  to  Correspondents. 

No.  lO.  Hilary  Term,  1872.— L  NoUce  of  the  late  Editor.  IL  The  Study  of  the  Law.  IIL  Digest 
of  Cases.  IV.  Intermediate  Examination  Questions  and  Answers.  V.  Final  Examination  Questions 
and  Answcn.    VI.  Answers  to  Correspondents. 
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"LAW  WORKS  PUBLISHED  BY 


Davis's  Equity  and  Bankraptcy  in  the  Connly  ConrtB. 

Just  ready,  Sto.,  cloth« 

The  JURISDICTION  and  PRACTICE  of  the  COUNTY 
COURTS  in  EQUITY  (including  FRIENDLY  SOCIETIES),  ADMI- 
RALTY, PROBATE  of  WILLS,  ADMINISTRATION,  and  in  BANK- 
RUPTCY. By  J.  £.  Dayis,  of  the  Middle  Temple,  E^q.,  Barrister-at- 
Law. 

•••  Thit  work,  alikough  iuutd  ieparatelft  forwu  a  Suoplemeutarf  or  Second  VoUum  io  IA« 
Fourth  Ediiion  qfDaol*^  Coumtp  ComrU  Fraeneo  m»d  Swtdomee  im  AeUomt. 


-4th  Edit. 


Davis's  Coxai^j  Courts  Practice  and 

8to.  36«.  doth. 

THE  PRACTICE  aod  EVIDENCE  in  ACTIONS  in  the 
COUNTY  COURTS.  By  James  Edward  Datis,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law. 

*•*  2%U  it  the  onlv  work  on  tht  Countff  Oourit  mhkh  givet  Fomu  <tf  PUdnU,  tnd  trtats  ftOLf  of  Oim 
Lmo  cmd  JBvidemce  in  Aetiont  and  otho"  Proemdings  in  these  Cktmit, 

"  Mr.  Davis's  work  has  croim  with  tke  ffr«wth 
of  his  subject,  sad  has  stood  slmoat  as  Iodk  a  trial 
as  the  Coanty  Co«ru  thcmscl  vta.  The  chapters 
oo  ETidence.  dearly  and  tersely  written,  will 
repay  the  perusal  or  every  common  Isw  prac- 
titiooer,  whether  in  the  C-oanty  or  the  Saptrior 
Courts.  'Vh€  book  is  altogether  thorottfhly  wall 
tamed  oat  down  to  its  ready-cat  pages,  tor  which 
inooratioo  all'persoos.  especially  reTiewen.  will 
thank  the  pablishers.  — i!<«v  Jammmi. 


"  It  was  bccanse  thcso  iostmctions  were  so 
foil  and  accarate  that  MrJ  Davis  succeeded  in 
so  easily  esublishing  his  work  as  tie  Practioo 
of  the  Coanty  Courts,  and  in  maintaining  tha 
position  he  had  won.  All  who  have  uned  itspeak 
well  of  it.  They  say  thejr  can  readily^  find  what 
they  waot.  and,  beuer  still,  it  contains  the  io- 
formstioo  the^  want,  which  cannot  be  said  of  all 
books  of  practice.  'J  his  has  been  M  r.  Davis's  de* 
sign  in  his  Ptmctice  ^  the  Cmmi^-Ctmu, 

**  it  is  andoubtedlv  the  best  book  on  the  Pno* 
tioa  of  the  County  Courts."— £«»  31aM«. 


*«  A  test  book  which  is  well  kaowa  la  bock 
branchesof  tha  Legal  Profeaaion.  From  aaaudl 
beginning  it  has  gradually  grown  into  a  bulkx 
▼olumc.  and  now  ooouins  an  eshaunive  capo- 
sition  of  tha  Law  and  Practice  relating  to  tha 
Coanty  Couxts.  'I  he  third  pait  of  this  manual 
contains  a  valuable  digest  of  tha  Law  of  Evi- 
dence as  applicable  to  the  ywocedura  of  tha 
County  Courts.  In  this  particular  it  cataialy 
excels  all  the  other  text  hooks  on  the  sahjcct. 
The  importance  of  this  part  of  the 
he  too  highly  estimated.*'— X«»  Mmgi 


**  This  is  a  greatly  enlarged  edition  of  Davis's 
County  Court  Practice,  a  work  well  eoouak 
known  to  need  no  introduction  to  the  legal  pub- 
He,  or  at  any  rata  to  that  portion  thereof  which 
is  concerned  with  procoediogs  in  the  County 
Courts.  We  can  safely  and  heartily  racomateaa 
the  book  for  the  perusal  of  all  intendii 
titioaers  la  aay  Coanty  Covic'*  —  ^ 
Jomrnsl, 


%/^/w^^^M«^^/w^^M<^^ 


Ooldsmith*s  Equity.— Sixth  Edition. 

'   Pogt  8to.  18«.  cloth. 

THE  DOCTRINE  AND  PRACTICE  OF  EQUITY:  or  a 
concise  Outline  of  Proceedings  in  the  High  Court  of  Chancery,  designed 
principally  for  the  Use  of  Students.  Sixth  Edition,  according  to  the  recent 
Statutes  and  Orders.  By  Gborob  Goldsmith,  Esq.,  M.A.,  BarrHtei^at- 
Law. 

**  A  well-known  law  student's  book,  the  best,  some  extent  with  that  adopted  by  Mr.  Hayaea 
because  the  most  thoroughly  complete,  yet  aim*  ia  his  excell*  at  *  Outlines  of  Equity,^  but  his 
plified  instructor,  in  the  principles  and  practice        work  is  more  complete  than  that  of  1 '  " 

of  equity  that  has  aver  been  provided  (or  him ; 
and  that  its  valua  has  been  reoogniaed  bj  those 
who  have  made  use  of  it  i«  proved  by  this— that 
the*r  commendations  have  carried  it  to  a  sixth 
edition.  The  principles  of  equity  are  as  they 
were,  but  the  oractice  has  so  changed  since  the 
publication  of  the  first  edition,  that  every  part 
of  this  division  of  the  woric  hss  required  to  be 
rewritten  almost  as  often  as  a  new  edition  was 
damaaded.  Of  course,  the  siaa  of  the  book  has 
grown  aUot  and  from  being,  as  we  remember  it, 
a  very  little  book,  to  be  cainried  In  the  pocket,  it 
has  become  a  portly  volume,  and  this  fairly  re- 
presents its  increased  merits.  Now  thst  every 
student  aspiring  to  the  bar  is  to  be  examined  be* 
fore  admission*  good  bo  ks  for  instruction  ia 
tha  law  will  ba  more  tiiaa  ever  in  request  **— 
Zcw  l^mes, 

"  It  is  difficult  to  know  which  to  praise  most, 
the  excellence  and  dignity  of  tlie  style,  or  the  ex- 
hsusiiveness  of  the  information  furnished  to  the 
reader.     Mr.  Goldsmith's  plan  corresixMids  to 


work  is  more  complete  than  that  oTMr. 
—-Lmm  Emminotwn  Jmrmmi 

*«  Ihe  whole  work  is  elaborated  by  Mr.  Gold- 
smith  with  evident  care  and  a  detensiaatioo  to 
deal  with  all  that  eaa  come  withia  the  scope  of  iha 
ti  le.  It  is  eharacteriaed  by  eompidmaaiveaosa 
aadatthe  aame  time  ooaciaaness.  by  clearness  of 
diction  and  attractivenaas  of  style  sad  avoidaaca 
of  technicalities  which  might  prove  embairasatmr 
to  the  8iad«Bt,ai>d  a  cloee  adherence  to  the  pur- 
pose as  expressed  ia  the  prefaoa.  Mr.  GoM* 
smith's  voluBia  is  marked  by  as  maah  arifiaality 
ss  well  caa  be  Ibuad  ia  a  waA  oi  ita  kiad,**-> 
LmmJarnnmi, 

"  Altogether  the  aathor's  method  aad  histxe- 
eutioa  are  alike  commeadaMv— and  we  are  ef 
opinion  that  the  lawyer,  whoL  ss  a  stadent, 
svails  himself  of  the  primary  iatentiea  of  Mr/ 
Goldsmith's  work  b:f  findiuf  la  it  his  first  equity 
reading  b<>ok  or  pnmer,  will  afterwards  verify 
the  aaticipatioa  of  the  aathor  by  makiag  of  it 
dUeetmjMwenUi  or  Mtf«  wif—  in  his  later  pcae- 
tice,"— Xrw  Mmgtmitu,  imd  mmmv. 


<i' 


MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.C. 
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Coote'fl  Probate  Court  Praetiee.— Sixth  Edition. 

8to.,  25m.  cloth. 

THE  PRACTICE  of  the  COURT  of  PROBATE  in 
COMMON  FORM  BUSINESS.  By  Hbnry  Charlb8  Cootb,  F.S.A., 
Proctor  in  Doctors'  Commons,  &c  Also  a  Treatise  on  the  Practice  of  the 
Conrt  in  Contentious  Basiuess.  By  Thomas  H.  Tbistbam,  I>.C.L.,  Ad- 
Yocate  in  Doctors'  Commons,  and  of  the  Inner  Temple.  Sixth  Edition,  with 
great  Additions,  and  including  all  the  Statutes,  Rules,  Orders,  &c.,  to  the 
present  Time  -,  together  with  a  Collection  of  Original  Forms  and  Bills  of 
Costs. 

tknmirh  rabMantnt  eh«nmt.  It  b  tks  book 
oo  iu  sabJMt,  and  that  in  toe  higliMt  praiM  that 
can  be  giren  to  it.**— Lam  Turns*. 

**  Every  year  the  leral  ai«oa  of  i>TObatt  prac- 
tice extends  itself,  end  the  bosioete  which  was 
«p  to  the  end  of  the  year  1857  a  niooopoly  In  the 
hands  of  the  ancient  proctors  has  now  becnme 
the  common  property  of  the  profession.  It  is  no 
nanrel,  then,  that  the  book  bef>  re  «s  has  in 
twelve  years  mn  tbrouMh  five  editions,  and  that 
the  new  yes?  of  1871  nihers  in  the  sixth.  Nei- 
ther the  aathors  nor  the  publishers  would  care 
to  deny,  that  this  sabstantisl  sncccss  is  dae,  in  a 

{rrcat  measare.to  the  pressing  need  that  has  ex- 
sted  for  a  guide  to  probate  practice :  bat  we  nay 
alto  venture  to  declare,  that  the  success  of  the 
work  has  been  bronght  about  as  macb  by  luown 
intrinsic  excellence  as  bv  the  great  demand  for  a 
work  of  the  kind.  Coote's '  Probate  Practice*  has 
been  the  standard  woik  for  twelve  years,  end  we 
see  no  reason  to  doubt  that  it  will  maintain  its 
present  poaitioo  for  many  years  to  comt^—Lmw 
Jpurnmi, 


**  In  1858  Mr.  Coote  published  a  first  attempt 
to  explain  the  principles  which  were  to  regulate 
the  Common  Form  Practice  of  the  then  new 
CAurt  of  Probate.  Very  welcome,  indeed,  there- 
fore,  wes  his  opportune  book  of  practice,  and  its 
utility  has  been  significantly  proved  by  the  fact 
that  we  have  the  sixth  edition  now  before  us 
bound  up  with  Dr.  Tristram's  treatise  on  the 
Practice  of  the  Court  of  Probate  in  Contentious 
Business.'*— LtfW  Mmgrntims, 

**  A  book  of  practice  that  has  arrived  at  a  sixth 
edition  needs  no  praise.  The  fact  itself  is  the 
best  certificate  of  worth ;  for  practitioners  would 
not  hsve  continued  to  use  it  if  it  had  not  been 
found  entirely  ademed  for  their  requiremenu. 
Of  course  this  hss  followed  the  course  of  all  law 
boobs  and  grown  in  bulk  with  each  successive 
edition,  ss  new  sutntes,  new  rules  of  practice, 
and  new  decisions  accumulate  year  by  year. 
But  the  authors  have  not  been  content  with  mere 
addition :  they  have  performed  diligently  the  no 
IcM  important  work  of  parinndown  reduBdaneles 
and  excuing  the  law  that  lias  become  extinct 


Shelford's  Companies, — 2nd  Edit,  by  Fitcaim  and  Latham. 

8vo.,  2li.  cloth. 

8HELFORDS  LAW  OF  JOINT  STOlDK  COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  subject ;  the  Companies  Acts, 
1802,  1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders 
made  under  those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and 
County  Courts,  and  Notes  of  all  Cases  inteipreting  the  aboTC  Acts  and 
Orders.  Second  Edition,  much  enlarged,  and  bringing  the  Statutes  and 
Cases  down  to  the  date  of  publication.  By  Dayid  Pitoairn,  M.A, 
Fellow  of  Magdalen  College,  Oxford,  and  of  Lincoln's  Inn,  Barrister-at* 
Law;  and  Francis  Law  Latham,  B.A.,  Oxon,  of  the  Inner  Temple, 
Barrister-at-Law,  author  of  *'  A  Treatise  on  the  Law  of  Window  Lights.' 

**  We  may  at  once  state  that,  in  our  opinion,  the 
meriu  of  tne  worlc  are  very  great.and  we  confi- 
dently cspect  that  it  will  be  at  least  for  the  present 
the  standard  msnual  of  ioint  stock  company  law. 
'I'hat  great  learning  ana  research  hsve  been  ex- 
pended by  Mr.  Pitcairn  no  one  can  doubt  who  reads 
only  s  few  uages  of  the  book ;  the  result  of  esch 
case  which  has  any  bearing  upon  the  subject  under 
discussion  is  very  lucidly  and  sccurately  stated. 
We  heartily  congratulate  him  on  the  appearance 
of  this  wors.  for  wh'ch  we  aoticii«ete  a  great  suc- 
cess, lliere  is  hardly  any  portion  of  tne  law  at 
the  present  day  so  important  as  that  which  re- 
Istes  to  joint  stock  companies,  and  that  this  work 
will  be  uie  standard  authority  on  the  saUect  we 
have  not  the  shadow  of  a  doubt.**— /.«0  Jounmi, 

**  After  a  careiul  examination  of  this  work  we 
are  hound  to  say  that  we  know  of  no  other 


f7 


rhich  surpasses  it  in  two  all-important  attri- 
butes of  a  law  book  :  first,  a  clear  conception  on 
the  part  of  the  author  of  what  ha  intends  to  do 
and  how  he  inunds  to  treat  his  subject:  and 
secondly,  a  consistent,  laborious  and  intelligent 
adherence  to  his  proposed  order  and  method. 
All  decisions  are  noted  and  epitomised  in  their 
proper  places,  the  pr4ctice-deciHions  In  the  notes 
to  Acu  and  Rules,  and  the  remainder  in  the 


introductory  account  or  digest.  In  the  digest 
Mr.  Fitcaim  goes  into  everything  with  original 
res^sreh,  aod  uocbiog  seems  to  escape  hira.  it 
is  enough  for  us  tliat  Mr.  Pitcaim's  performance 
is  able  and  exhaustive.  N  othtng  is  omitted,  and 
everything  is  noted  st  the  proper  place.  In  con- 
clusion we  have  great  pleasure  in  recommending 
this  edition  to  the  practitioner.  Whoever  pos- 
sesses it,  and  keeps  it  noted  up,  will  be  armed  on 
all  parts  snd  noinu  of  the  law  of  joint  stock 
oompenies.**— 3lp/irtMri*  Journal. 

**  Although  nominally  a  second  edition  of  Mr. 
Shelford  s' treatise,  it  Is  in  reality  an  original 
work,  the  form  and  arrangement  adopted  by  Mr* 
Sheliord  have  been  changed  and,  we  think,  im- 
proved by  Mr.  Pitcairn.  A  full  and  accurate  in- 
dex also  adds  to  the  value  of  the  work,  the  merits 
of  which,  we  can  have  no  doubt,  itill  he  fully  re- 
oogniaed  by  the  profession.*'— L«»  Mmfmtin*. 

'^  'I'his  book  has  alwaprs  been  the  vmd*  wucttm 
on  company  law,  and  will,  apparently,  loog  con- 
tinue to  occupy  that  position.  It  is  perhaps  even 
more  useful  to  the  legal  practitioner  than  to  the 
men  of  business,  but  still  it  is  the  best  source  of 
informstion  to  whibh  the  latter  can  go."— /ti(«ii- 
tUr  and  Momtjf  Marttt  Rtvitm, 
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LAW  WORKS  PUBLISHED  BY 


Bedman's  Law  of  Arbitrati(ni8  and  Awards. 

SvOi^  12«.  cloth. 

A  CONCISE  TREATISE  on  the  LAW  of  ARBITRATIONS 
aod  A  WA  RDS,  with  au  Appendix  of  Precedents  and  Statutes.  By  Joseph 
Hawobth  Redman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 


**  A  sinenlw  fcatare  io  tbtsworic  is,  that  it  hms 
no  foot  notes,  aod  this  is  a  decided  reoommcnd*- 
tion.  Mr.  Kcdman  goes  straight  ihronish  his 
task,  and  gives  his  cases  at  the  end  of  his  propn> 
stiioas.  Commcncisg  with  a  brief  introdnctioo, 
his  second  chapter  treats  of  who  nay  bo  parties 
to  a  reference,  and  each  succeeding  chapter* 
divided  into  sections,  exbansu  the  sacoessi«e 
steps  in  thn  process  of  arbitramont.    'Ihit  qncs* 


tifw  of  costs,  which  is  ape  to  eanae  dilBcvk] 
▼ery  clearly  pat  before  the  reader,  and 
the  chief  merit  of  the  work  is  the  siaxalar  io- 
cidity  with  which  the  law  is  espoonded.  Wo 
give  the  work  all  the  praise  which  it  can  claim 
when  we  say  that  the  arransement  is  good,  the 
style  clear,  and  the  work  exhaostive.  1  here  is 
n  asefal  appendix  of  precedenu  and  statues,  and 
a  very  good  indoa.*'— X«ar  'J'u 


•W>rt/W*/S/*<>*VN*%*V%«/S/N 


Fawcett's  Lawof  Landlord  and  Tenant 

8vo.,  14<.  doth. 

A  COMPENDIUM  of  the  LAW  of  LANDLORD  and 
TENANT.  By  William  Mitchell  Fawcbtt,  of  Lincoln's  Inn,  Esq., 
Barrister-at-  Law. 

**  This  new  oonpcodiam  of  the  law  on  a  wide 
and  cooiplicated  subject,  npon  wUch  information 
is  constantly  reoaired  by  a  vast  number  of  per- 
sou»,  it  sure  to  be  in  request.  U  never  wanders 
from  the  point,  and  being  intended  not  for  sto- 
denu  nf  the  law,  but  for  .essors  and  lessees  and 
ibeirimmediau  ad viscis.  wisely  avoids  historicaJ 
dikqnisitioos,  and  uses  langQage  as  ontechnical 
as  the  sabject  admits.  It  msy  safely  be  assumed 
to  contain  inlonnation  on  all  the  ordinary  qnev 
tions  which  either  contracting  party  may  require 
to  be  answered."-— X.«w^«w»o/. 

**  llie  author  has  succeeded  in  compressing  tho 
whole  of  his  subject  within  the  reaswuable  com- 
pass of  S7:l  pages.  It  may  roughly  be  said  of 
Air.  Fa»cett*swork,  that  it  is  vtatutor/  through, 
out,  in  aceordanoe  with  the  predominant  cha- 
racter of  the  law  at  the  present  day ;  and  Mr. 
l-awoett  takes  advantage  of  this  characteristic  of 
modem  law  to  im)iart  to  his  compendium  a  de- 
gree of  mmikttieujf  which  greatly  enhance*  its 
value  as  a  convenient  medium  of  reference^  for 
he  has  stated  the  law  in  the  very  words  or  the 
authoriues.  We  have  discovered  plain  utility  to 
be  the  Aim  and  end  of  Mr.  Fa wcetrs  treatise,  and 
an  ambitious  merit  to  be  that  of  Mr.  Nmitb  aod 
1^1  r  Noden's.  Probably  we  should  be  jusiifled 
in  saying  thtt  Mr.  Fawccit  has  more  nearly 
reached  his  aim.  lower  as  it  is.  than  Mr.  bmith 
and  Mr.  SodeD.**— X^v  Mmgmtiiu, 

"  The  first  thing  which  strikes  us  with  regard 
to  Mr.  Fawceu*s  book  is  the  extreme  terseness 
and  %ert»al  accumcy  of  the  language  employed. 
In  this  respect  he  sets  a  most  laudable  exanipio 
to  text  book  writers.  The  amount  of  infor- 
mation compressed  into  the  book  is  very  large. 
The  plan  of  the  book  is  extremely  good,  and  the 
arrangement  adopted  has  enabled  the  author  to 
put  together  in  one  place  the  whole  law  on  any 
particular  branch  of  the  subject,  and  to  avoid 
repetitions.  Ilias  not  only  is  It  easy  to  find  what 
the  author  has  to  say  on  any  particular  point, 
but  when  we  have  found  a  reference  to  it  in  one 
piice,  we  may  be  satisfied  that  we  have  found 
all  the  book  conuins  upon  the  puint.  In  this 
respect,  though  probably  from  its  smaller  sine  it 
mast  contan  less  informatiob  than  Woodfall.  it 
will  be  found  far  more  convenient  for  ordinary 
use  than  that  treatise,  in  which  repetitions  are 
so  frrqaent  that  a  hasty  searcher  usually  fails 
to  find  anything  like  all  that  is  coniained  in  it 
upon  his  point.  The  ekcellence  of  Fawcett  in 
this  respeci  will  make  it  most  convenient  for 
noting  uew  cases,  as  the  right  pUce  for  inserting 
them  will  be  found  without  much  difficulty. 
Moreover,  every  possible  assistance  by  marginal 
notes,  index.  headipKs  of  chapters,  Acc.  is  given 
for  finding  the  contents  uf  the  book.  ,We  find  tar 
niorv  rrpeiiiion*  in  .\ir.  CaVf*s  th  n  in  J'r.  raw- 
cett's  worli.  and  mure  cases  in  wh  ch  the  whole 


law  on  any  point  has  to  be  looked  for,  ooi  ia 

Slaee  but  In  several ;  in  thia  respect,  thexefoie, 
Ir.  Fawcett's  book  has  an  advantago.  Wa  maj 
add  that  Mr.  Fawcett's  refereacos  arc  usually 
given  to  two  scu  of  reports,  while  Ur.  Cave's 
are  to  one  only."— iSplirMert*  JmmmL 

**  Woodfall  was,  and  perhaps  is,  the  great 
auihoriiv  on  this  subject.  Buthis book  \»  bulky, 
much  of  it  is  obsolete,  and  much  useleaa.  and 
the  legislature  and  the  judges  have  made  many 
changes  which  sufficiently  justify  Mr.  Fawcett 
in  his  undertaking  of  a  new  treatise  on  a  sulqcct 
of  such  wide-spread  interest.  His  aim,  how- 
ever, is  condensation.  He  contents  himaelf  with 
a  idain  statement  of  the  existing  law,  pru- 
dently omitting  all  matters  of  merely  histoncal 
interest  and  topics  collateral  to  the  special  sub- 
jects ;  he  has  deemed  it  unneceasary  to  treat  of 
the  details  of  judicial  procedure,  or  to  eaact  a 
mass  of  precedenu  of  leases  which  are  already 
pos-esseo  by  the  profession  in  other  works. 
Above  all,  it  has  been  his  purpose  to  state  the 
law  in  the  language  of  the  authorities,  presenting 
the  principles  enunciated  in  the  vei^  words  of 
the  judges.  Another  excellent  feature  Is  a  coo- 
cis»  summary  of  the  effitct  of  each  enactmcat  ia 
the  marginal  notes.  It  will  be  sera  from  this 
that  the  book  is  thoroughly  practical,  and,  as 
such,  will  doubtless  find  a  favorable  i«eciptioa 


from  the  profession.**— Lev  7 

*'  This  u  a  work  which  we  can  confidently  re* 
commend  to  the  notice  not  only  of  the  oBcmben 
of  the  legal  profession,  but  to  such  of  our  general 
readers  as  have  anything  to  do  with  the  letting 
of  either  houses  or  land,  in  the  carrying  out 
of  this  task  he  has.  to  our  minds,  been  very  suc- 
cessful. The  arrangement  of  the  work  b  good, 
the  style  clear  and  concise,  and  the  range  of  au- 
thoriues unusually  wide.  In  the  appendix  Mr. 
Fawcett  inserts  forms  of  short  leases,  which  will 
be  found  useful."— PaMic  (J^acea. 

**  Giving  a  dear  and  practical  view  of  the 
sulucct,  unembarrassed  by  historical  aaaociationa 
or  unnecessary  details  oi  procedure,  but  presenl- 
iog  the  existing  law  in  a  form  as  intelligible  to 
the  public  as  useful  to  the  lawyer ;  the  references 
are  plentiful,  and  the  indices  all  that  they  should 

**  A  Compendium  of  the  Law  of  Landlord  and 
Tenant,  by  Mr.  William  Mitchell  Fawcett, seeks 
to  present  its  existing  state  in  the  moat  ffondienyed 
and  prsctical  manner.'*— VtsMf. 

**  I'o  disencumber  the  law  of  landlord  and 
tenant  of  surplus  words  and  tedious  arguments 
is  a  worthy  and  useful  design,  and  it  is  akilfhliy 
accomplished  in  the  woric  before  us.  It  is  a 
comprehensive  exposition  of  the  important  sub- 
ject of  the  law  or  landlord  and  tenant,  and  caa- 
not  fail  to  be  appreciated  and  generally  refeirsd 


C- 


Fiflhef  8  Oeneral  Law  of  Mortgage.— Second  Edition, 

Two  voU.  royal  8vo.,  55s,  cloth. 

THE  LAW  of  MORTGAGE,  and  other  Securities  upon  Pro- 
perty.  By  Wiluam  Richard  Fishrr,  of  Lincoln's  Inn^  Esq.^  Barrister 
at  I41W.    Second  Edition,  very  considerably  enlarged. 

**  For  a  length  of  time  It  hat  been  received 


M  the  be»t  text  book  on  the  law  of  mortgages, 
and  It  has  recentlr  received  the  honours  of  a 
second  edition,  we  have  never  been  niggards 
towards  Mr.  Fisher's  very  laborious,  learned  and 
useftil  treatise,  and  we  still  see  no  reason  to 
retract  those  cominendations  or  to  reduce  their 
measure.  His  book  thoroughly  deserves  the 
character  it  has  won  of  being  the  only  good 
and  complete  repertory  we  have  of  the  law  of 
mortgages,  and  other  securities  upon  pro- 
perty.**— 14XW  MagaHne. 

"  The  second  edition  of  this  book,  comprised 
in  two  volumes  of  roysl  octavo,  has  little 
beyond  its  paternity  to  identify  It  with  the 
original  volume  which  appeared  in  1856.  If 
we  speak  of  the  author's  first  essay  as  merely 
tentative  and  meagre  and  partial,  It  is  only  to 
draw  particular  attention  to  the  very  complete 
arrangement  and  copious  detail  of  the  edition 

sow  before  the  public log."— Xaw  limes, 

and  we  doubt  not  that  the  excellence  of  the 


work  will  receive  its  due  appreciation  at  the 
hands  of  the  profession.  A  word  in  conclusion 
is  due  to  the  riearness  and  simplicity  «hich 
pervades  Mr,  Fisher's  writing.  If  his  language 
Is  too  often  bold  and  devoid  of  grace  it  is  never 
obscure,  and  we  think  that  the  absence  of 
attractive  composition  will  not  in  these  days 
be  accounted  a  demerit  In  a  treatise  designed 
solely  for  professional  purposes,  which  pos- 
sesses the  essential  qualities  of  accurate  learn- 
ing and  lucid  arrangement." — L€tw  Journal. 

"  Tbe  labour  bestowed  upon  it  by  Mr.  Fisher 
will  be  best  understood  bv  this  fact.  The 
mere  list  of  cases  cited  in  the  text  flln  forty- 
three  pages  in  double  columns,  and  the  list 
of  statutes  and  orders  cited  occupies  fifteen 
pages.  We  conclude  by  commending  this 
work  equally  to  the  practitioner  and  the  stu- 
dent; it  will  be  in  valuable  to  the  former  for 
reference,  to  the  latter  for  reading  and  digest- 
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Coote's  Admiralty  Practice. — Second  Edition. 

8vo.,  16«.  clolh. 

THE  PRACTICE  of  the  HIGH  COURT  of  ADMIRALTY 
of  ENGLAND:  also  the  Practice  of  the  Judicial  Committee  of  Her 
Majesty's  Most  Honorable  Privy  Coancil  in  Admiralty  Appeals,  with  Forms 
and  Bills  of  Costs.  By  Hbnrt  Charlbs  Cootb,  F.S.  A.,  one  of  the  Ex- 
aminers of  the  Hieh  Court  of  Admiralty,  Author  of  *'  The  Practice  of  the 
Court  of  Probate/'  &c.  Second  Edition,  almost  entirely  re- written,  with  a 
Supplement  giving  the  County  Courts  Jurisdiction  and  Practice  in  Admiralty^ 
tlie  Act  of  1868,  Rules,  Orders,  &c. 

Thb  Supplement  containing  tlie  County  Court  Practice  in  Admiralty 

is  eomplete  in  itself  a/nd  may  he  had  separately,  2s.  sewed, 

*»*  This  work  contains  every  Common  Form  in  vu  by  the  Practitioner  in  Adwuralty,  as  well  as  every 
desertion  of  Bill  qf  Costs  m  that  Cowri,  a  feature  possessed  by  no  other  work  on  the  Practice  in 
Adm&aliy. 

'*Mr.  Coote,  being  an    Examiner  of  the 
Court,  may  be  considered  as  an  authoritative 


exponent  of  the  points  of  which  he  treats. 
His  treatise  is,  substantially  considered,  every- 
thing that  can  be  desired  to  the  practitioner.** 
— IfOW  Magazine. 

**  The  book  before  us  is  a  second  and  en- 
laiged  edition  of  a  work  on  the  Practice  of  the 
Admiralty  Court,  written  by  the  author  some 
ten  years  ago.  It  is,  however,  a  great  im- 
prorement  on  its  predecessor,  being  much 
niUer  and  more  systematically  arranged,  and 
containing  greater  facilities  for  reference. 
Tbe  first  part  of  the  book  is  a  treatise  on  the 

Sractice  of  the  Court,  which  appears  to  us  to 
•  very  careAiUy  done,  and  to  go  thoroughly 
into  the  subject.  The  second  part  is  a  similar 
treatise  on  tJie  practice  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Admiralty 
matters,  written  on  the  same  system  as  the 
former  part.  The  appendix  contains  a  large 
number  of  common  forms  and  precedents  of 
pleadings  used  in  the  Court  of  Admiralty, 
together  with  bills  of  costs.  Altogether  Mr. 
Coote  has  done  his  work  very  carefully  and 
completely,  and  we  think  his  labours  will  be 
duly  appreciated  by  Admiralty  practitioners." 
'—Soliciionf  JoumcU. 
*'  The  iirst  edition  of  this  excellent  work 


was  produced  for  the  purpose  of  UlustraMng 
the  practice  of  the  High  Court  of  Admiralty. 
Just  then  subordinated  to  the  ''Rules  of  1859' 
drawn  up  by  the  late  distinguished  judge. 
Since  then  several  important  changes  have 
been  carried  out,  both  In  the  matter  of  an 
extended  Jurisdiction  and  of  practice.  These 
changes  it  has  been  Mr.  Coote's  object  to  in- 
corporate In  the  present  edition  of  his  work. 
In  addition  he  has  increased  the  utility  of  his 
book  by  a  chapter  on  the  practice  of  the 
Judicial  Committee  of  the  Privy  Council  in 
Admiralty  Appeals,  and  by  a  copious  set  of 
Admiralty  precedents,  in  which  it  is  the 
author's  hope  and  belief  that  no  necessary 
eommon  form  has  been  omitted.  The  present 
edition  appears  very  seasonably." — Shipping 
and  Mercantile  Oazette. 

"  Mr.  Coote  has  the  great  advantage  of  ex- 
perience; he  has  long  been  a  practitioner  in 
the  court  as  a  proctor;  he  is  consequently 
Dsmiliar  with  those  minutise  of  practice  which 
marlL  the  distinction  between  the  student  and 
tt^e  practical  num. 

"  Mr.  Coote  is  a  snccessfVil  writer  upon  the 
Practice  of  the  Probate  and  the  Admiralty 
Courts.  His  book  on  the  former  has  reached 
a  fifth  edition,  and  the  volume  before  us  Is 
a  second  edition."— Xaw  Times, 
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LAW  WORKS  PUBLISHED  BT 


Hunt's  Boundaries,  Fences  and  FQreshore& — 8nd  Edit 

Post  8to^  lit.  cloth. 

A  TREATISE  on  the  LAW  relating  to  BOUNDARIES  and 
FENCES  and  to  the  Rights  of  Property  on  the  Sea  Shore  and  in  the  Beds 
of  Pahlic  Rivera  and  other  Waters.  Second  Edition.  By  Abthctb  Josbph 
Hunt,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 

"  Ic  sptaks  w«U  for  this  book  that  it  has  m       writtaa.  aad  wall  adilad.'*~£M»  JMrr'SM. 
•ooo  passed  into  a  Mcoaid  aditioo.   That  its  **  Mr.  Haat  chose  a  mod  sohject  for  a  stpa 

vtility  has  beca  appreciated  is  shown  by  its       rale  treatise  on   BonsMlanas  and  Fences   and 
Mr..Huit  has  availed  himself  of  the       Rights  to  the  Seashore,  and  we  are  not  sar- 

E'sed  to  find  that  a  seeood  edition  of  his  book 
I  been  called  for.    The  present  edition  con- 
tains mnch  new  BMtter.   Thie  chapter  e^eeiallF 
which  treats    on   rights  of  property    on   the 
seashora.    has   been    greatly   extended.    Ad- 
sewers."— I^ov  31mm».  ditions  have  been  also  made  to  the  chaputs 
**  There  arc  few  more  fertile  sonrees  of  litim-       relating  to  the  fencing  of  the  pnvcrty  of  Mine 
tioo  than  those  dealt  with  in  Mr.  Hnnt's  tsIii-       owners  and  railway  ronipaniss.    All  the  cases 
able  iHPk.    It  is  sufficient  here  to  say  that  the       which  hare  been  decided  since  the  work  tm 
▼oloni  ooriit  to  haye  a  larger  drealatioo  than       appeared  haye  been  Introdnced  in  their  proper 

ordioarily  belongs  to  law  books,  thai  It  onght       places.    Thos  it  will  be  seen  this ''^ 

to  be  foand  in  every  coontry  gentlemao's  library,       bas  a  oonaidcr^y  enhanced  yalnc.* 
that  the  cases  are  browht  down  to  the  latest 
date,  and  that  it  is  carefally  prepared,  clearly 


oppoitonity  of  a  second  edition  to  note  up  sll 
the  cases  to  this  time,  and  to  extend  consider- 
ably SOBM  of  the  chapters,  especially  that  which 
treau  of  righu  of  property  on  the  sea  shore  and 
the  sabiects  of  sea  walls  and  commissions  of 
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8vo.,  28j^  cloth. 


Prichard  &  Nasmith, 


THE  HISTORY  of  ROMAN  LAW,  from  the  Text  of  Ortolan's 
Histoire  de  hi  Legislation  Romaine  et  Generalisation  da  Droit  (Edition  of 
1870).  Translated,  with  the  Author's  permiasiony  and  Supplemented  by  a 
Chronometrical  Chart  of  Roman  History.  By  Iltudub  T.  PrichJuRD,  Eaq., 
F.S.S.y  and  David  Nasmith,  LL.B.y  Barristers  at  Law. 

**  We  know  of  no  work,  which,  in  onr  <9in{on, 
exhibits  so  perfect  a  model  of  what  a  text-book 
ought  to  be.  of  the  translation  before  us,  it  is 
enough  to  say.  that  it  is  a  faithful  representation 
of  the  original.**— £m»  Mmgmtim*. 

**  llifs  translation,  from  its  arest  merit,  de- 
aeryes  a  warm  reception  from  all  who  desire  to 
be  acquainted  with  the  history  and  clemenu  of 
Moman  law.  vr  haye  its  interests  as  a  necessary 
part  of  sound  legal  education  at  heart.  With  re- 
gard to  that  great  work  it  is  eaoufh  to  sa^.that 
English  writers  have  been  conunnally  m  tbe 
habit  of  doioR  piecemeal  what  Messrs.  Prichard 
and  N  aamith  have  done  wholesale.  Hitherto  we 
have  had  but  gold-dnst  from  the  mine ;  now  we 
arc  fortunate  tn  obtaiainga  nugget.  Mr.  N  asmith 
is  already  kaown  as  the  designer  of  a  chart  of 
the  history  of  England,  which  bas  been  generally 


yed.  and  bids  fairiy  for  cxtaasive  adopCioB." 
vJtmrmmi. 
**  We  are  extremely  glad  to  wcIcoum  the  ap- 
pearance of  a  translation  of  any  of  the  woiks  of 
M.  Ortolan,  and  the  history  and  generalisation 
of  Roman  ifw,  which  are  now  presented  to  us 
in  English,  are  perhaps  the  moot  useful  books 
that  ronld  be  offered  at  the  present  time  to  stu- 
denu  of  the  Romsn  law.  llie  utility  of  Roman 
law,  as  ao  instrument  of  lefsl  edueatioo.  is  now 
generally  admitted.  The  Enf  lish  of  the  book  is 
unusually  free  from  foreign  idioms  which  sooften 
disfigure  translations.  The  book  itself  we  strong 
recommend  to  all  who  are  interested  in  Romaa 
law.  jurisprudence  or  hutory.  and  who  are  not 
sumcientTy  familiar  with  French,  to  be  able  to 
read  the  original  with  easa.'*-SSctMri*/*WM/. 
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TomkuiB' 


of  Roman  Law, 


Part  I.  royal  8vo.  (to  be  completed  in  Three  Parts)  12«.  cloth. 

THE  INSTITUTES  OF  THE  ROMAN  LAW.    Part  I. 


The  Sonrees  of  the  Roman  Law  and 
the  Eastern  and  Western  Emphres. 
D.C.L.y  Barrister-at-LaWy  of  Lincoln 

**  This  work  promises  to  be  an  Important  and 
yalaable  contribution  to  the  study  of  the  Moman 

**Of  all  the  works  on  the  Romsn  I  aw  wa 
believe  this  will  be  the  best  suited  to  law  stu- 
dents. We  welcome  the  book  of  Mr.  Tom- 
kins.  It  is  calculated  to  promote  the  study  of 
Roman  Law :  and  both  at  the  tnivcrsitiesimd  in 
the  Inns  of  Conn  it  is  a  worii  which  may  safely 
and  beneficially  be  employed  as  a  text  book."— 
Lgm  Thm§9.  ... 

"  This  work  is  pronounced  by  its  author  to  be 
•crictly  elementary.  But  in  renrd  to  the  labour 
bestowed,  the  research  exerclaed,  and  the  ma- 
tenals  brought  together,  it  seems  to  deserve  a 
more  ambitious  title  than  that  of  an  elementary 
treatise,   llie  chapter  on  legal  instruction,  de- 


its  external  History  to  the  decline  of 
By  Frrdbrigk  J.  Tomkins,  M.A.y 

's  Inn. 

tailing  the  systems  of  lofal  education  pursued 
in  the  various  epochs  of  Rome,  reflects  gnat 
credit  on  the  author,  and  so  far  aa  wo  know  ia 
purely  original.*^— ilew  Jmrmml. 

**  We  know  of  no  other  book  ia  which  nnythiag 
like  the  same  amount  of  iafdinnation  can  be  se- 
^ttired  with  the  same  ease.  If  the  second  part 
IS  as  well  executed  as  the  first  and  bears  a  due 
proportion  to  it,  we  think  the  woric  bids  fsir  to 
become  the  stsindard  text  book  for  Engli^ 
studenu.**—  SMcittr^  JgmnmL 

**  The  study  of  this  volume  is  necessary  to  all 
who  wish  to  be  properly  acquainted  with  the 
history  and  liurature  of  the  Homaa  law."— 
Irisik  Lmm  Timus. 

**  Mr.  Tomkius  has  produced  a  book  that  wa> 
long  needed.— Z«w  Ennmimmlim  Raptrur 


o^ 


MESSRS.  BUTn»WORTH,  7,  FLEET  STREET,  E.C.       11 
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SanndeiB'  Law  of  Negligenee. 

1  vol.,  poflt  8vo.,  9«.  cloth. 

A  TREATISE  on  the  LAW  applicable  to  NEGLIOENGE* 
By  Thomas  W.  Sauvdebs,  Eaq.,  Barruter  at  Law,  Recorder  of  Bath. 

"TIm  book  to  idaiirable;   while  •»»!{  In  *«  Asa  worli  of  rofrrenco  the  book  will  be  very 

balk,  to  cooUine  every  thing  that  to  neceesary,       welcoae  in  tl>e  oflice  of  the  solicitor  or  in  tba 
end  its  arrangeBCnt  to  tach   iltat  one  can 
leadily  refei  to  it.    Amongst  those  wlm  have 
done  good  service,  Mr.  Saanders  will  find  a 
pbce.»^£««  jrdgMM. 

"  In  the  usefal  little  voIosm  now  before  os 
be  baa  gathered  the  whole  law  of  negligence. 
Ail  bto  works  are  dtotingnnhed  by  painstaking 
and  aecaracy.  Tbto  one  to  no  exception  }  and 
the  subject,  which  to  of  very  eiteosive  Interest, 
will  Insoie  for  It  a  cordial  welcome  from  liie 


"The  refereocsa  to  the  cases  are  given  nncfa 
more  folly,  and  on  a  more  rational  system 
than  to  common  with  text  book  writns.  He 
has  a  good  Index ;  he  has  prodocrd  a  wcrk 
which  will  Ikcilltau  reference  to  the  aatbori- 
tles."^  JMM«»r»*  Jearaa/. 


chambers  of  the  barrtoter.'*— M«ra^  Ad9trti§tr, 

**  A  short  and  clear  treatise  like  the  present 
OB  the  law  relating  to  the  subject  ought  to  be 
welcomed.  It  to  a  moderate  sise  volume,  and 
makea  references  to  all  the  •utborities  oh  the 
question  eesy.'*    Htmnimd, 

'*  It  to  a  treat  advnnuge  to  the  lrg«l  pro- 
fotalon  to  find  ail  the  law  of  negligence  col- 
lected and  arranged  in  a  manual  of  reasonable 
sise.  Such  to  Mr.  aaunders'  book.*'— /^i«/m 
OpimUm.  ^ 

"  A  serviceable  and  seasonable  treaoM  on 
the  law  of  negligence,  by  Jhomas  W.  Snunders, 
Esq.,  Recorder  of  Bath.**— TWtfgrafrA. 

**  A  careful  treatise  on  a  braqch  of  law  which 
to  daily  aci|Uiring  impoftauee.  Tlie  manual 
before  us  to  a  useful  treatlse."~£cA0. 


^WMWM^^W^'^«>^^>^> 


Ingrain's  Law  of  Compensation.— 2nd  Edit,  by  Elmes. 

Post  Svo.,  12«.  cloth. 

COMPENSATION  to  LAND  and  HOUSE  OWNERS: 
beinff  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payM>le  by  Railway  and  other  Public  Companies;  with  an  Appendix  of 
Forms  and  Statutes.  By  Thomas  Dunbar  Ingram,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law.  Second  Edition.  By  J.  J.  Elmes,  of  the  Inner  Temple, 
Esq.,  Barrister  at  Law. 


**  We  say  at  once  that  It  is  a  vork  of  great 
■erit.  li  to  a  concise,  desr  and  complete  ex- 
positSoB  of  the  law  of  compensation  applicable 
to  the  owners  of  real  property  and  railway  and 
other  eompanles«"-^X.aw  Magmadms. 

**  Whether  for  companies  taking  land  or  hold- 
ing it,  Mr.  lBgram*s  volnme  will  be  a  welcome 
guide.  With  thto  In  his  hand  the  legal  advtoer  of 
a  company,  or  of  an  owner  and  occupier  whose 
property  to  taken,  and  who  deaiaads  compen- 


sation for  it,  cannot  faO  to  perform  hto  duty 
rightly.**— Law  Tim*$. 

**  llito  work  appears  to  be  carefully  prepared 
as  regards  its  matter.  Hito  edition  to  a  third 
larger  than  tbe  first ;  it  contains  twice  as  many 
cases,  and  an  enlarged  index.  It  was  much 
called  for,  sod  doubtless  will  be  found  eery 
useful  to  the  practitioner.**— Law  Jfa^astae, 


^«MMMAM^^M/^^NA^^ 


Oniler's  Law  of  NaturalisatioiL 

12mo.,  8«.  M.  cloth. 

TEE  LAW  of  NATURALIZATION;  as  Amended  by  the  Acto 
of  1870.  By  John  Cutlbr,  BA.,  of  Lincoln's  Inn,  Barrister  at  Law, 
Editor  of  '<  Powell's  Law  of  Eyidence/'  &c. 

"  The  anther's  poeition  as  Professor  of  English       foreigners  resident  jn  thto  countiy.*'— Ai^tfr 
Law  and  Jurtoprodeoce  m  a  guarantee  of  bto 
legal  competence,  whilst  hto  literary  abilities 
have  enabled  him  to  clothe  hto  legal  knowledge . 
in  language  whidi  laymen  can  uudeistaod  with- 
out being  mtoled  by  it.'*— JoJla  BmU, 

**Mr.  Cutler,  in  tlie  work  before  us,  lucidly 
explains  the  state  of  tbe  law  previous  to  the 
recent  statute,  and  shows  the  altrratloDS  pro* 
duced  by  U,  so  that  a  careful  perusal  of  thto 
book  will  enable  the  reader  fully  to  comprehend 
the  prf  sent  state  of  the  Jaw  upon  thto  most  im- 
portant subject.'*— JmM'm  «ft/U  Ptaet. 

*•  Tlito  little  work  will  be  found  of  use  to  our 
connlrymea  resident  abroad,  as  well  as  to 


O/MWM.  ^ 

**  The  book  to  a  nu>del  of  %hat  a  treatise  of 
lU  kind  should  be."-Jbirfey  Timtt, 

**  A  very  convenient  hand;book  to  the  taw 
of  naturalisation,  as  amended  by  the  Acts  of 
1870.*'— ffWA/y  Timtt, 

**  To  anyone  not  hiving  much  previous  ac* 
qnaintance  with  the  subject,  who  wishes  for  a 
general  sketch  of  the  law  affecting  aliens,  as  it 
was,  and  as  it  to  now,  tlito  book  will  be  useful.** 
•Soiieiteri  Jountml, 

'*  It  lias  been  carefully  compiled,  and  the 
authoritlps  referred  to  are  accurately  cited.**— 
Pmii  Mmll  GautU* 


c- 


-^ 


o- 


12 


LAW  WORKS  PUBLISHED  BY 


« 


Co-operative  and  Provident  Societies. 

12mo^  6s.  cloth. 

.  THE  LAW  relating  to  INDUSTRIAL  and  PROVIDENT 
SOCIETIES,  including  the  Winding-np  Clanses,  with  a -Practical  Intro- 
daction,  Notes,  and  M^el  Rules;  to  which  are  added  the  Law  of  France  on 
the  same  subject,  and  Remarks  on  Trades  Unions,  By  Edward  W. 
Brabrook,  r.S.A.,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  Assistant 
Registrar  of  Friendly  Societies  in  England. 


*'  It  maybe  naefallj  coDftalted  by  practitioDen 
desiroas  of  learoiog  somethinff  more  apoo  the 
Bubjeet  than  is  to  b«  fonad  in  works  on  pertner- 
ship  tod  joint  stock  companies.  The  book  is 
thoaghtfaUi  written,  and  we  recommend  it  to 
those  who  desire  to  learn  something  practical 
about  the  work  which  these  societies  are  meant 
to  do  and  the  way  in  which  it  is  to  be  done.**— 
SvtieitoTt'  JoMmml. 

**  Mr.  Brabrook's  little  work  on  these  societies 
is  oppeatane.  and  the  matistics  and  information 
contused  in  it  are  ralaabie  and  interesting. 
There  Is  a  chapter  devoted  to  practical  advice. 


in  which  ax«  contained  many  Talnable  and  im- 
portant hiniM^—Lmw  Mmgmzttu. 

"Mr.  Brabrook  brings  not  merely  <Acia]  know- 
ledge of  his  legal  position  as  the  banister  rcceoUy 
ap]x>ioted  to  asfist  Mr.  Tidd  Pratt,  Registrar  of 
Friendly  Societies  in  England,  bnt  the  de*Mi6n 
of  many  years  to  a  practical  stndy  of  oar  ia- 
dnstrial  and  prorident  institntions.*'— Pmi  . 

**  llie  author  speaks  with  practical  experience 
and  authority."— OI«rr««r. 

**  The  clear  exposition  made  by  Mr.  Brabrook 
in  this  volume  supplies  all  the  requisite  infonna- 
tlon.  and  persons  interested  in  the  subject  will  do 
well  to  consult  iu  pages.*'-~AnM  4^ /A«  fVarU. 


^^^^k^k^^^^^^^^^^^^^H^^ 


Bonse's  Conveyancer. — 3rd  Ed.  with  Supplement  to  18?1. 

Two  yols.  8vo.,  SOt.  cloth. 

The  PRAOf  ICAL  CONVEYANCER,  giving,  in  a  mode  com- 
bining facility  of  reference  with  general  utility,  upwards  of  Four  Hundred 
Precedents  of  ConveyHUces,  Mortgages  and  Leases,  Settlements,  and  Mis- 
cellaneous Forms,  with  (not  in  previous  editions)  the  Law  and  numerous 
Outline  Forms  and  Clauses  of  Wills  and  Abstracts  of  Statutes  affecting 
Real  Property,  Conveyancing  Memoranda,  &c.  By  Rolla  Rouse,  Esq.,  of 
the  Middle  temple.  Barrister  at  Law,  Author  of  '<  the  Practical  Man,"  kc 
Third  Edition,  greatly  enlarged.  With  a  Supplement,  giving  Abstracts  of 
the  Statutory  Provisions  affecting  the  Practice  in  Conveyancing,  to  the  end  of 
1870 ;  and  the  requisite  Alterations  in  Forms,  with  some  new  Forms ;  and 
including  a  full  Abstract  in  numbered  Clauses  of  the  Stamp  Act,  1870. 
The  Supplement  ieparatelyt  price  U.  6d,  sewed. 


"  The  best  test  of  the  value  of  a  book  written 
professedly  for*  practical  men  Is  the  practical 
one  of  the  number  of  editions  through  which 
it  passes.  The  fact  that  this  well-known  work 
has  now  reached  its  third  shows  that  it  is  con- 
sidered by  those  for  whose  convenience  it  was 
written  to  lulfll  its  purpose  well."— Zoic 
Jfafftuine. 

**  This  is  the  third  edition  In  ten  years,  a 
proof  that  practitioners  have  used  and  ap- 

r roved  the  precedents  collected  by  Mr.  Rouse, 
n  this  edition,  which  Is  greatly  enlarged,  he 
has  for  the  first  time  introduced  Precedents 
of  Wills,  extending  to  no  less  than  1 16  pages. 
We  can  accord  unmingled  praise  to  the  con- 
veyancing memoranda  showing  the  practical 
eifeet  of  the  various  statutory  provisions  in  the 
different  parts  of  a  deed.  I f  the  two  preced ing 
editions  have  been  so  well  received,  the  wel- 
eome  given  to  this  one  by  the  profession  will 
be  heartier  still."— law  Times. 

"  8o  fkr  as  a  carefbl  perusal  of  Mr.  Rouse's 
book  enables  us  to  Judge  of  its  merits,  we  think 
that  aa  a  collection  of  precedents  of  general 
utility  in  cases  of  common  occurrence  it  will 
be  found  satisfactorily  to  stand  the  application 
of  the  test.  The  draftaman  will  find  in  the 
Ftactical  Conveyancer  precedents  appropriate 
to  all  instruments  of  common  occurrence,  and 
the  collection  appears  to  be  especially  well 
supplied  with  those  which  relate  to  copyhold 
estates.  In  order  to  avoid  useless  repetition 
and  also  to  make  the  precedents  as  simple  as 
possible,  Mr.  Roase  has  sketched  out  a  num- 
ber of  outline  drafts  so  as  to  present  to  the 


reader  a  sort  of  bird's  eye  view  of  each  instru- 
ment and  show  him  its  form  at  a  glance. 
Each  paragraph  in  these  outline  fonns  refen, 
by  distinguishing  letters  and  numbers,  to  the 
clauses  in  full  required  to  be  inserted  in  the 
respective  parts  of  the  instrument,  and  which 
are  given  in  a  subsequent  part  of  the  work,  and 
thus  every  precedent  In  outline  Is  made  of 
itself  an  index  to  the  clanses  which  are  neces- 
sary to  complete  the  draft.  In  order  still 
further  to  simplify  the  arrangement  of  the 
work,  the  author  has  adopted  a  plan  (which 
seems  to  us  fully  to  answer  its  purpose)  of 
giving  the  variations  which  may  occur  In  any 
Instrument  according  to  the  natural  order  of 
its  different  parts." — Xaw  Journal. 

"  That  the  work  has  found  favor  is  proved 
by  the  fact  of  our  now  having  to  review  a  third 
edition.  This  method  of  skeleton  precedents 
appears  to  us  to  be  attended  with  important 
advantages.  To  clerks  and  other  young 
hands  a  course  of  conveyancing  under  Mr. 
Rouse's  auspices  is,  we  think,  calculated  to 
prove  very  Instructive.  To  the  solicitor,  es- 
pecially the  country  practitioner,  who  has 
often  to  set  hla  clerks  to  work  upon  drafts 
of  no  particular  difflculty  to  thcr  experienced 
practitioner,  but  upon  which  they  the  said 
clerks  are  not  to  be  quite  trusted  alone,  we 
think  to  such  gentlemen  Mr.  Rouae's  collec- 
tion of  Precedents  is  calculated  to  prove  ex- 
tremely serviceable.  We  repeat.  In  conclusion, 
that  solicitors,  especially  those  practiaing  in 
the  country,  will  find  this  a  useful  work.**-^ 
Soiiciionf  Journal, 


Or 


MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.  C.        13 
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Dixon's  Law  of  Partnenhip. 

1  vol  8vo.,  22i.  cloth. 

A    TREATISE    on    the   LAW  of   PARTNERSHIP.      By 

Joseph  Dixon,  of  LiiicoId's  Idd,  Esq.,  Barrister  at    Law.      Editor  of 
"  Lush's  Common  Law  Practice." 


*'It  is  with  considerable  gratifleatioii  that 
we  find  the  subject  treated  by  a  writer  of  Mr. 
Dixon's  reputation  for  learning,  accuracy  and 
IMinstakiug.  Mr.  Lindley's  view  of  the  sub- 
ject U  that  of  a  phtlosophicaJ  lawyer.  Mr. 
Dixon's  is  purely  and  exclnslTely  practical 
from  beghining  to  end.  We  imagine  that  very 
few  questions  are  likely  to  come  before  the 
praecitloner  which  Mr.  Dixon's  book  will  not 
be  found  to  solve.  Having  already  passed  our 
opiniMi  on  the  way  in  which  the  work  is  car- 
ried out,  we  have  only  to  add  that  the  value  of 
the  book  is  very  materially  Increased  by  an 
excellent  marginal  summary,  and  a  very  co- 
pious index."— Law  Magazine  and  Review. 

**  Mr.  Dixon  has  done  his  work  well.  The 
book  is  carefully  and  usefully  prepared."— 
Sotieiior^  Journat. 

'*  Mr.  Dixon  enters  into  all  the  conditions  of 
partnerships  at  common  law,  and  defines  the 
rights  of  partners  among  themselves  ;  the 
rights  of  the  partnership  against  third  per* 
sons ;  the  rights  of  third  persons  against.Jhe 
liartner»hip ;  and  the  rights  and  liabilities  of 
individuals,  nut  actually  partners,  but  liable 


to  be  treated  by  third  persons  as  partners." — 
The  Timee. 

**  We  heartily  recommend  to  practitlonen 
and  students  Mr.  Dixon's  treatise  as  the  best 
exposition  of  the  law  we  have  read,  for  the 
arrangement  is  not  only  artistic,  but  concise- 
ness has  been  studied  without  sacrifice  of  clear- 
ness. He  sets  forth  the  principles  upon  which 
the  law  is  based  as  well  as  the  cases  by  which 
its  application  is  shown.  Hence  it  Is  something 
more  than  a  digest,  which  too  many  law  booki 
are  not :  it  is  really  an  essay." — Law  Time$. 

"  He  has  evidently  bestowed  upon  this 
book  the  same  conscientious  labour  and 
painstaking  industry  for  which  we  bad  to 
compliment  him  some  months  since  when 
reviewing  his  edition  of  Lush's  '  Practice  of 
the  Superior  Courts  of  Law/  and,  as  a  re- 
sult, he  has  produced  a  clearly  written  and  well 
arranged  manual  upon  one  of  the  most  impor- 
tant branches  of  our  mercantile  law."— Xaco 
JomrnaL 

**  The  matter  is  well  arranged  and  the  work 
is  carefully  extcMtd  "—AUuiutum, 


Ur.  Justice  Lash's  Common  Law  Practice. — Third 

Edition  by  Dixon. 

2  vols.  8vo.,  46«.  cloth. 

LUSH'S  PRACTICE  of  the  SUPERIOR  COURTS  of 
COMMON  LAW  at  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  common  Jurisdiction :  with  Introductory  Treatises  re- 
specting^ Parties  to  Actions:  Attomies  and  Town  Agents,  their  Qualifica- 
tions, Kishts,  Duties,  Privileges  and  Disabilities ;  the  Mode  of  Suing, 
whether  m  Person  or  bv  Attorney  in  Form4  Pauperis,  &c.  &c.  &c.;  and  an 
Appendix,  containing  the  authorized  Tables  of  Costs  and  Fees,  Forms  of 
Proceedings  and  Writs  of  Execution.  Third  Edition.  By  Josbph  Dixox, 
of  Lincoln's  Inn,  Esq.,  Barrister  at  Law. 


"TItis  is  an  excellent  rdilionof  an  rxcrllent 
work.  He  bus  effected  a  most  successful 
*  restoration.*  Altogether,  both  in  what  be  h<«s 
omitted  and  what  he  h«s  sdded,  Mr.  Dixon  hus 
been  guided  by  sound  discretion.  We  trust  that 
the  great  and  couaclrntlous  labours  he  has  an- 
dergooe  will  be  rewarded.  He  has  striven  to 
make  his  work  '  thorough/  and  brciiuse  he  has 
done  so  we  take  pleasnie  in  hf^artily  recom- 
mending it  to  every  member  of  boUi  branches 
of  the  profession.** — Solieitora'  Jettnud, 

**  Lu8li*s  Prsciice  is  whutTitld*s  Practicp  wss 
in  our  days  of  clerkstiip,  and  what  Arciibold*8 
Practice  was  in  our  eurly  professioDul  days— 
tlie  practice  lu  genrr«il  use,  and  the  received 
authority  on  tlie  sulgeit.  It  was  written  by 
Ur.  Lush  when  he  was  only  a  junior  rising 
into  fortuoe  and  fame  His  practical  know 
ledge,  his  clearurss  and  industry,  were  even 
then  ackuowledgpd,  aud  his  nam^  secured  for 
his  work  an  intmediate  popularity,  which  ex. 
prriouce  has  coufirmed  aud  t-xteuded.  But 
the  work  was,  in  its  turn,  producUvc  of  con* 


siderable  advantage  to  the  author,  it  largely 
increased  tha  oumbrr  of  his  clients.  When 
new  editions  were  called  for,  Mr.  Lush  was 
too  occupipd  with  briefs  to  find  time  for  the 
preptiration  of  t>ooks,  and  hence  tlie  association 
of  Ilia  name  with  that  of  Mr.  Dixon  aa  editor, 
aud  by  whom  the  uew  edition  has  been  pto* 
duced.  llie  index  ia  very  copious  and  complete. 
Under  Mr.  Dixou's  care  Lush's  Pntctlce  will 
not  merely  maintain,  it  will  largely  extend  its 
reputwtion.'* — Lem  Timee, 

*'The  profession  rnnuot  but  welcome  with 
tbp  greatest  cordialiiy  and  pleasure  a  third 
edition  of  their  old  and  nsuch  valued  friend 
*  Lush's  Pracuce  of  the  Superior  Courts  of 
Law.*  Mr.  Dixon,  in  prpp»iiug  tliis  edition, 
has  gone  back  to  tlie  oiiglnal  work  of  Mr. 
Justice  Lush,  and,  as  far  as  the  legislative 
chaugps  and  decisions  of  the  last  twenty- five 
years  would  allow,  reproduced  it.  This  adds 
greatly  to  the  value  of  tl)is  edition,  and  at  Uie 
same  time  speaks  volumes  for  Mr.  Dixou's 
conscientious  labour.*' — Lent  Journal. 
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LAW  WORKS  PUBLISHED  BY 


T 


Brown  on  the  Law  of  Fixtnies. 

8vo.,  8«.  6d,  cloth. 

THE  RULE  of  the  LAW  of  FIXTURES.    By  Archibald 
Brown,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

subject,  and  which  are  dtscnised  or  refened 
to  by  the  author."— Zmv  Joumai. 

**  Simple  and  clear  lo  language  and  in  atyte, 
it  is  none  the  less  logical  and  aupiemely 
technical.  We  very  heartily  and  honestly  eom- 
mend  this  Tolnme.*'— JVecAcMMi'  Mmffotiiu. 


"We  had  occasion  to  notice  this  treatise 
whilst  it  was  appearing  in  the  Law  Kagaxlne, 
and  the  favourable  opinion  we  then  formed  is 
confirmed  by  a  perusal  of  the  book,  which  is 
ftimished  with  a  table  of  cases  bearing  on  the 


Clifford  and  Stephens's  Practice  of  Referees  Conrti  1871. 

Vol.  I.  and  VoL  II.  Part  I.,  royal  8vo.,  88«.  cloth. 

THE  PRACTICE  of  the  COURT  of.  REFEREES  on  PRI- 
VATE BILLS  io  PARLIAMENT,  with  Reports  of  Cases  as  to  the  locos 
stand]  of  Petitioners  during  the  Sessions  1867-8-0  and  70.  By  F&bdsbiok 
Clifford  and  Pembroke  S.  Stephens,  Barristers- at-Law. 

"  The  authors  point  out  in  their  preflaee  that 
none  of  the  decisions  of  1867  or  later  years  are 
Included  in  the  previous  works  on  the  subject. 
They  are  accordingly  reported  in  the  work 
before  us,  arranged  In  six  groups.  The  his- 
tory and  practice  of  the  subject  are  detailed 
tersely  and  accurately,  and  in  a  very  intelli- 
gible  manner,  in  the  treatise.  To  counsel  or 
agents  engaged  in  parliamentary  practice  the 


work  will  prove  extremely  ierriceable."— 
JMicitor^  Journal, 

*'The  reports,  forming  the  moat  important 
part  of  the  volume,  axe  given  with  fulneaaand 
accuracy,  so  lar  as  we  can  Judge,  and  are  of 
themselves  a  sufficient  recommendation  to  the 
volume." — Law  Journal. 

**  Clifford  and  Stephens,  the  authority  now 
universally  quoted  and  relied  on  in  thia 
(Referees)  Court."— i^affy  Newi. 


Vol.  IL  Fart  L,  containing  the  Ctuet  decided  during  the  Sesiion  187Q» 

may  be  had  separately,  lOt.  tewed. 


\/WV/N/V/\/S/\/\«/WW>*W\*\» 


Starkie's  Law  of  Slander  and  Libel.— Srd  Edition, 

One  thick  vol.  medium  Svo.,  42«.  cloth. 

STARKIE'S  TREATISE  on  the  LAW  of  SLANDER  and 
LIBEL;  inclnding  MALICIOUS  PROSECUTIONS,  CONTEMPTS  of 
COURT,  &c. ;  also  the  Pleadioff  and  Evidence.  Civil  and  Criminal,  with 
Forms  and  Precedents.  Third  Edition.  By  H.  C.  Folkard,  Barrister-at- 
Law. 


"No  one  will  fail  to  sre  that  tliere  were 
ample  reasoos  for  a  new  edi  Jon  of  thfo  valu- 
able work ;  and  upon  reference  to  this  edition 
it  will  be  found  that  Mr.  Folkard  has  performed 
Ilia  task  carefully  aud  well.  It  ta  well  Uiatsucb 
a  tieatbe  sbonld  have  been  re-edited ,  and  it  is 
well  that  it  should  have  been  edited  by  so 
rareful  and  painstaking  a  man  as  Mr.  Folkard." 
^^au  MagMtint, 

'*  Tliirty-nine  years  have  gone  by  and  now 
Mr.  Folkard  baa  brought  out  a  tliird  edition 
and  certainly  the  first  glance  of  tlie  new  book 
girea  the  impression  of  pains  uuspared.  In 
point  of  bulk  it  contains  more  than  twice  as 
much  matter  as  the  cdiUon  of  1830.  With  the 
present  volume  before  tliem,  the  law  officers 
of  the  ciown,  and  lawyers  geuerally,  wall  be 
saved  an  infiuite  amount  of  labour  in  search  of 
precedents.  No  one  can  say  that  Mr.  Folkard 
has  failed  in  the  full  discharge  of  his  onerous 
duty,  and  we  are  sure  that  he  will  earn,  as  be 
will  obtain,  the  gratitude  of  the  {irofession.**— 
Lmm  JattrntJ. 

*<  It  has  been  most  laboriously  executed,  and. 


as  far  as  we  have  l»eeB  able  to  eaaminc,  the 
modem  cases,  down  to  the  very  latest,  and  to 
the  moat  obscure,  have  all  been  collacted,  and 
have,  on  the  whole,  been  accurately  act  out. 
Tl^e  profession  may  we  think  be  pretty  coa> 
fident  that  whatever  has  been  decided  upon  the 
law  of  libel  will  be  found  there.**— JMictfera* 
JottntmL 

"  It  was  requiaite  that  the  profession  slioald 
be  supplied  with  a  new  edition  of  thia  standard 
work  upon  the  subject,  which  should  bring 
down  tlie  law  to  the  most  recent  period.  U 
would  be  difficult  to  find  any  part  of  liia  sab* 
ject  which  Mr.  Folkard  haa  not  fully  invest!- 
gatedj  and  the  result  is  a  valuable  addition  lo 
the  lawyer's  library  which  for  many  years  baa 
been  much  needed."— Jasrict  tftAt  Pomct* 

**  'fills  edition  is  of  muCli  greater  value  than 
eitlier  of  tlie  two  which  preceded  it.  In  con- 
clusion we  may  do  tliat  which  ia  now  scarcely 
necessary,  recommend  Mr.  Folkard'a  worit  to 
the  profession  and  the  public.  It  is,  aa  now 
edited,  very  valuable."— Zi«»  Timn. 
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Seabome's  Law  of  Yendon  and  Purchasers. 

Post  8vo.,  9»,  cloth. 

A  CONCISE  MANUAL  of  the  LAW  of  VENDORS   and 
PURCHASERS  of  REAL  PROPERTY.    By  IIbnry  Seaborne. 

•»•  This  vork  U  designed  to  fumith  PraetitUntfn  vilh  an  eeuy  means  of  rfferenee  to  the  Statutorp 
Enactments  and  Judicial  Decisions  trffulating  the  transfer  of  Real  Property^  and  also  to  bring 
these  authorities  in  a  compendious  shape  under  the  attention  qf  Students. 

llie  stadtnt  will  find  this  book  •  nscfal  in. 


trodttciion  to  a  dry  and  difficuit  •abi«cc."~XMP 
Ejtmminmiion  Journal. 

*'  lottnded  to  furoish  a  ready  means  of  access 
to  the  enactments  and  decisions  Kovernins  that 
branch  of  the  law.'*- 7%*  Times. 

"  The  book  before  na  ooutains  a  good  deal,  es- 
pecially of  practical  infonnation  as  to  the  course 
of  conveyaacinf  n«uers  in  solicitors'  offices, 


which  may  be  ascfal  to  stodento."— &/iViV#r«* 
Journal, 

"  We  will  do  Mr.  Seaborne  the  iastice  to  say 
that  we  believe  bis  work  will  be  or  some  use  to 
articled  clerks  and  others  in  solicitors'  offices, 
who  have  not  the  opportunity  or  inclination  to 
refer  to  the  standard  woika  from  which  his  is 
compiled."— i.«w  JummmL 


^^^^^^^a^^s^^N^^^^^^^^ 


Clark's  Digest  of  House  of  Lords  Gases. 

Royal  8vo.,  dl«.  6ef.  doth. 

A  DIGESTED  INDEX  to  all  the  REPORTS  in  the  HOUSE 
of  LORDS  from  the  commeRcement  of  the  Series  by  Dow,  in  1814,  to  the 
end  of  the  Eleven  Volumes  of  House  of  Lords  Cases,  with  references  to  more 
recent  Decisions.  By  Charlrs  Clark,  of  the  Middle  Temple,  Esq., 
Barrister  at  Law,  Reporter  by  Appointment  to  the  House  of  Lords. 


Barry's  Practice  of  Conveyancing. 

8vo.,  18«.  cloth. 

A  TREATISE  on  the  PRACTICE  of  CONVEYANCING. 

By  W.  Whittaker  Barrt,  Eso.,  of  Lincoln's  Inn,  Barrister  at  Law,  late 
Holder  of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  ''  A  Treatise 
on  the  Statutory  Jurisdiction  of  the  Court  of  Chancery." 

Chap.  1.  Abstracts  of  Title. — Chap.  fi.  Agreements. — Chap.  S.  Particulan  and  Condkioos  of 
Sale.— -Chap.  4.  Copyholds. — Chap.  5.  Covenants. — Chap  6.  Creditors'  Deeds  and  Arrangc- 
menis.— Chap.  7*  Pr'^paration  of  Deeds. — Chap.  8.  Ou  Evidrnre.— Chap.  y.  Leases. — Chap. 
10.  Mortgages.— Chap.  11.  Putocisiiip  Deeds  and  Arrangrnients. — Chap.  K.  Sales  &ud  Pur. 
ciiases. — Ch%P.  13.  .SeUlements.—CHAP.  14.  Wills.— Chap.  15.  The  Land  Rrgistry  Art, 
t5  &  86  Vict.  o.  5S.-^HAP.  l6.  The  Act  for  obtaining  a  Declaration  of  Title,  M  dc  S6  Vict, 
c.  G7.— IMOBX- 


**  llie  antbor  of  this  Taluable  treatise  on  eon- 
▼ejaocinf  has  most  wisely  devoted  a  considerable 
part  of  his  work  to  the  practical  illnstratioo  of 
the  working  of  the  recent  iiiaintes  on  Kevistration 
of  Title— aod  for  this,  as  well  as  for  other  rea- 
sons, we  feel  boond  to  strongly  recommend  it  to 
the  practitioner  as  « ell  as  the  student.  'Jlic 
author  has  proved  himself  to  be  a  master  of  th« 
sabject,  for  he  not  only  gives  &  most  Tataable 
supply  of  practical  suggestions,  but  criticises 
them  with  much  ability,  and  we  have  no  doubt 
that  his  criticism  will  meet  with  general  ap- 
pioval."— Lev  Mmgaune, 

'*  The  author  introduces  a  work  which  will  be 
found  a  very  acceptable  addition  to  the  law 
librax7.*nd  to  supply  a  want  which  we  think 
has  hitherto  been  felt.  It  contains,  in  a  concise 
snd  readable  form,  the  law  relating  to  almost 
every  point  likely  to  arise  in  the  ordinanr  every 
day  practice  of  tne  conveyancer,  with  n  ferences 
to  the  various  authorities  and  statutes  tu  the 
latest  date,  and  may  be  described  as  a  manual  of 
practical  conveyancing."— X«»  Journml. 

**  'Ihis  treatise  supplies  a  want  which  hts  long 
been  felt.  There  has  been  no  treatise  on  the 
Practice  of  Conveyancing  issued  for  a  lung  time 

Sast  that  is  adequate  for  the  present  rei^niremeots. 
Ir.  Barry's  work  is  essentially  what  it  professes 
to  be,  a  treatise  on  the  Practice  of  Conveyancing, 


in  which  the  theoretical  rules  of  real  property 
law  are  referred  to  only  for  the  purpose  of  eluci- 
dating the  practice.  Mr.  Barry  appears  to  have 
a  very  accurate  insight  into  the  practice  in  every 
department  of  our  real  property  system.  Althotigii 
we  cannot  boast,  like  Dovali  of  having  ever  read 
abstracts  of  title  with  pleasure,  we  have  certainly 
read  Mr.  Barry's  chapter  on  abstracts  and  nu- 
merous other  psrts  of  his  work  with  very  con- 
siderable satisfaction  on  account  of  the  learning, 
great  familiarity  with  practice,  and  power  of  ex- 
position of  its  author,  ihe  treatise,  although 
capable  of  compression,  is  the  production  of  a  per« 
son  of  great  merit  and  still  greater  promise."— 
SolieitQts^  Journml. 

**  The  Author's  design  was  to  do  for  the  prme- 
tiee  of  conveyancing  what  Mr.  Joshua  Williams 
has  done  for  its  principles,  to  describe  it  simply, 
clearly  and  succinctly,  recollecting  that  iie  was 
only  Isying  the  foundation  and  not  crowning  the 
edifice.  A  work  the  substance  of  whiih  is  so 
well  known  to  our  readers,  needs  no  recom- 
mendation from  us,  fur  its  merits  are  pattnt  to 
all.  from  personal  acquaiiiiance  with  them.  Iha 
information  th*t  the  treatise  so  much  admired 
may  now  be  had  in  the  more  convenient  form  of 
a  book,  will  suffice  of  itself  to  secure  a  large  and 
eagpr  demand  for  it.'*— /•«a»  Times, 
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Hant6r*B  Snit  in  Equity.— Fifth  Edition. 

PoEt  Sto.,  ]0«,  Sd.  cloih. 

AN  ELEMENTARY  VIEW  of  ihe  PROCEEDINGS  in  a 
SUIT  in  EQUITY,  With  en  Appendix  of  Fonn».  Bj  Sri.TB>TBa 
J.  HONTEa,  B.A.,  of  Lincoln's  Inn,  Barrister  at  Law.  F'lhh  Edition.  Bj 
G.  W.  Lawrancz,  M.A.,  of  Lincoln's  Inn,  Barrinter  at  Law, 

"  'HniilFi't  Sou  In  Equtly'  li  an  *ice1leiit       ui,  foriti  lUodin)  mFrii  li  too  vFllknavn  la 
book  for  amdrntt.     It  ti  Irallf  mn  indiapcn-        nqtllre  commrndatlOD," — Law  Jomnai^ 
■able  for  tho  chaocfrr  put  of  tbe  lnwytr*!  "  rhanfti  h*Te  comHlled  tbc  reautini^  or  ■ 

voTt,  that  wblle  maklojr  ev«rytlilnf  clui  and       outline  of  Ibe  proceedings  In  a  luit  in  equity. 


■tudenl.    Thli  work  hu  been  <rel]  dune  bj 

«r  eqnllT,  nitiEi  ibm  the  dccehuy  laeorpo- 

tbe  (ourt  are  embodied  Id  theii  proper  plaou 

al tempt  to  mak»  11  a  nunnal  of  pnctlcc"— 

Lam  MagartM. 

Lewis's  Introduction  to  Equity  Diafting. 

PRINCIPLES  of  EQUITY  Db'aFTING;  with  an  Appendix 
of  Fomis.  By  Hdsbrt  Lewis,  B.A.,  of  the  Middle  Temple,  Bairuter  at 
Law ;  Aothor  of  "  Princtpleg  of  Conveyaacing,"  kc. 

■■•  Thli  Wuk,  laECBded  to  eiplain  the  genenl  piindpla  of  Eiiutl;  DnninE,  »  well  u  to 

eiemplIlT  the  Pleadlngi  of  the  Couil  of  Cbiouerr,  vill,  it  La  bapad,  be  uhM  Id  la«7Mi 

nionlng  to  the  Ntv  RmUt  JariniirHan  qf  On  OwiUir  Oauni. 

-  W(  heoc  lilile  dnabi  thu  ihlmett  vill  tson       aoy  liilt,  ba  niaiud  Is  tki  oew  JariidlctlDi,— 

Bain  a  favorable  place  in  tba  cMinatiDQ  of  ibe       vllhoai  k  m  laar  that  aqaiif  in  the  CeeBi* 

auLipBaidiaplaioiTtbcTetqllof  vocbibDaffbtfal       ^**^  imcUttoiier  mut  lean  tbe  art  ofeqai^ 


Lewiss  Introduction  to  CouTeyancuig:. 

S>o„  ISi.  cloth. 
PRINCIPLES  of  CONVEYANCING  explained  and  illus- 
trated hy  Conci«e  Precedents;  with  an  Appendix  on  the  effect  of  the  Trans- 
fer  of  Land  Act  in  inodityiog  and  shortening  CoiiTeyaiices.  By  HrBKBT 
Lbwib,  B.A.,  late  Scholar  ofEnunannel  College,  Cambridge,  of  the  Middle 
Temple,  Barrister  at  Law. 

"  Tbi  pnfice  irrtiled  our  aiieDtion.  ud  tbe 
Plcatnre  la  tbe  prnuil  i>r  a  woik  so  Coniey. 

and  pnfiLiiidve  nurtaialooeelhaiMT.  Liwit 
[i  cniiiled  to  Ibe  credit  of  havjna  prodaeed  a 
v(rTOHl^,(iiil.aiibeaaniitii>e,Drbi»1nA. 
lEiii  Till  appear  ihiBi  a  mfiaaatliaeef  biiplaa, 
vbicb  ii  Ter«  abljr  worked  odi.   Tbe  naneer  ia 

Siear  aodnactici],  and  hit  eapultioui.  wJib  the 
elp  of  bit  prrctdtnit,  bare  (he  beH  of  all 
Iualltlai  la  lacb  a  iRalut,  Mns  eoiKnllT  in. 
iciou  and  aaknaaliaL  lit.  Lawii>  wiA  la 
cogceKediDlherishiiplrli.  Alihoufh aleuned 
and  goodlT  Tolunie.  It  nar  lel,  wlib  pFrfecl 
pnpTiety,  b«   called  t  'bindr  ,boob._'     It  It 


Kerr's  Action  at  Law. — ^Third  Edition. 

12ino.y  9«.  cloth. 

AN  ACTION  AT  LAW :  being  an  Outline  of  the  Jurisdiction 
of  the  Superior  Courts  of  Common  Law,  with  an  Elementary  View  of  the 
Proceedings  in  Actions  therein.  Bv  Robbrt  Maloolm  Kerr,  Barrister 
at  Law ;  now  Jodge  of  the  Sheriff^s  Court  of  the  City  of  London.  Third 
Edition. 

that  of  Mr.  Joho  William  Smith,  and  is  tbeTcfore 
better  adapted  for  those  who  desire  to  obtain  not 
merely  a  general  notion  bat  also  a  praotical  ae- 
anaintaaee  with  Commoa  Law  Piocedora.*' — 


**  There  la  eonsiderabla  merit  in  both  woxka 
(John  William Smith*sanil  Mslcolm  Kerr's);  bat 
the  second  (Kerr)  has  rather  the  advantage.'*— 

**  Mr.  Kerr's  book  ia  more  fnUaad  detailed  than 


liciitr^  JtmnuU, 


^^^^^^^^^^^N^^^^^s^^^^* 


Tudor's  Leading  Cases  on  Real  Propertyi  &c.— 2nd  Edit. 

One  thick  vol.  royal  8vo^  42«.  cloth. 

A  SELECTION  OF  LEADING  CASES  on  the  LAW 
RELATING  to  REAL  PROPERTY,  Conveyancing,  and  the  Construc- 
tion of  Wills  and  Deeds ;  with  Notes.  By  Owen  Dayibs  Tudor^  Esq., 
of  the  Middle  Temple,  Barrister  at  Law.  Author  of ''  A  Selection  of  Lead- 
ing Cases  in  Equity."    Second  Edition. 

"  Tbo  Second  EJition  is  now  before  us,  and       law  itself  applicalile  to  the  eases  discussed  by 


we  are  able  to  say  that  the  same  eiteosive 
knowledfe  and  the  same  laborious  industry  as 
have  been  esliibttrd  by  Mr.  Tudor  on  former 
occasions  characterise  thb  later  prodocUon  of 
his  legal  anthorsliip ;  and  it  is  enough  at  this 
moment  to  reiterate  an  opinion  that  Mr.  Tudor 
has  well  maintained  the  high  legal  repntatioa 
which  btt  standard  works  have  achieved  in  all 
countries  where  the  Englbh  language  is  spoken, 
and  the  decisions  of  our  Ck>urls  are  quoted.** 

*'  The  work  btfore  as  c<Mnprises  a  digest  of 
decisions  which,  if  not  eahsustive  of  all  the 
principles  of  oar  real  property  code,  will  at 
least  be  found  to  leave  nothing  untouched  or 
unelaborated  under  the  numerous  legal  doc- 
trines to  which  the  cases  severally  relate.  To 
Mr.  Tudoi*s  treatment  of  all  these  subjects,  so 
compliraied  aud  so  varied,  we  accord  our  entire 
eommeodatton.  There  are  no  omissions  of  any 
important  cases  relative  to  the  various  brauchrs 
of  the  law  compiised  in  the  work,  nor  are  there 
any  omissions  or  defects  in  bis  statement  of  Ute 


him.  We  cordially  recommend  the  work  to  the 
practitioner  and  the  student  alike,  but  espe* 
cially  to  tlie  fonanJ^—Aaniors*  Journml, 

**  This  sud  the  oUier vol umes  of  Mr.  Tudor  sre 
almost  a  law  library  in  themselves,  and  we  are 
satisfied  that  the  student  would  learn  more 
law  from  the  careful  reading  of  them  than  he 
would  acquire  from  double  the  tims  given  to 
the  elaborate  treatises  which  learned  professors 
recommend  the  student  to  peruse,  with  entire 
forgetfulnesa  that  time  and  brains  are  limited, 
and  that  to  do  what  they  advise  would  be  the 
work  of  a  life.  Smith  and  Mr.  Tudor  will  to- 
getlter  give  them  such  a  knowledge  of  law  as 
they  could  not  obtain  from  a  whole  library  of 
text  books,  and  of  law  that  will  be  useful  every 
day,  instead  of  law  that  they  will  not  want 
three  times  in  their  lives.  At  this  well  the 
practising  lawyer  might  beneficially  refresh  his 
memory  by  a  draught,  when  a  leisure  hour  will 
permit  him  to  study  a  leading  case.  No  law 
library  should  be  witliout  this  most  useful 
book.*'-— X«»  Tim$t. 


Benham's  Student's  Examination  Ooide. 

12nio.  Ss.  cloth. 

THE  STUDENT'S  GUIDE  to  the  PRELIMINARY  EXA- 
MINATION  for  ATTORNEYS  and  SOLICITORS,  and  ako  to  the  Oxford 
and  Cambridge  Local  Examinations  and  the  College  of  Preceptors;  to  which 
are  added  nnraerous  Soffgestions  and  Examination  Questions,  selected  from 
those  asked  at  the  Law  Institation.  By  James  Eblb  Bbnham,  of  King's 
College,  London. 


**  Tiie  book  Is  artistically  arranged.  It  will 
become  a  useful  guide  and  instructor  not  only 
to  law  students  but  to  every  student  who  is 
preparing  for  a  prclimiuary  examination." — Law 
Jowmml, 

"  Xhe  book  b  written  in  a  clear  and  agreeable 
style,  and  will  no  doubt  be  found  useful  by  the 
class  of  readefs  for  whom  it  is  intended.*'— 
Lmw  Mmgasimi  mud  Rfvitw. 


** 


Mr.  Benham  hss  produced  a  very  useful 
manual.  He  gives  many  suggestions  on  all  the 
subjects  of  examination  aud  full  information 
thereon  " — Laa  EimmimUiom  Repcrter. 

**  He  has  succeeded  In  producing  a  book 
which  will  doubtless  prove  useful.  The  sets 
of  examination  papers  appear  to  be  judiciously 
selected  and  are  tolerably  full.**— /mA  Ln» 
Times, 
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Tomkins  and  Jencken's  Modem  Soman  Law. 

8vo.,  14«.  cloth. 

COMPENDIUM  of  the  MODERN  ROMAN  LAW.  Founded 
upon  the  Treatises  of  Puchta,  Yon  Yangerow,  Arndts,  Franz  Mcebler  and 
the  Corpus  Juris  Civilis.  By  Frederick  J.  Tomkins,  Esq.,  M.A.,  D.C.L., 
Author  of  the  '^  Institutes  of  Roman  Law,"  Translator  of  "  GaiuB,"  &c., 
and  Henry  Diedrich  Jencken,  Esq.,  Barristersat  Law,  of  Lincoln's  Inn. 


"  Mr.  Tomkins  and  Mr.  Jencken  could  not 
have  written  such  an  excellent  book  as  this  If 
they  had  not  devoted  many  laborions  days, 

{>robab]y  yrars,  to  the  study  of  Roman  Law  in 
ts  entirety,  and  to  research  into  the  laws  of 
continental  states,  for  the  purpose  of  learning 
what  principles  d  Roman  Law  are  preserved 
in  thetr  Jurisprudence.**— Za«0  Times. 

*'  To  those  who  think  with  us  that  the  study 
of  the  modem  civil  law  has  been  too  much 
neglected  in  the  education  of  solicitors,  the  ad- 
mirable book  whose  title  we  have  above  an- 
nounced will  be  indeed  invaluable." — Law 
Sxamination  JownuU. 

^'They  have  unquestionably  given  us  a 
most  valuable  contribution  on  the  literature 
of  Roman  Law,  and  one  which  ought  to 
rapidly  work  its  way  to  public  favor."— JITorM 
BriUh  Maa. 

"  We  cordially  wish  succeis  to  a  book  which 


Trom  the  care  bestowed  upon  it  by  two  expe- 
rienced authors  can  scarcely  fail,  we  should 
hope,  to  take  a  respectable  place  among  the 
educational  works  on  Roman  Law,  which  seem 
likely  to  form  a  special  feature  among  the  legal 
publications  of  the  present  epoch.** — Athauntm* 

**  A  valuable  contribution  to  a  kind  of  llterac 
ture  which  English  Jurists  are  only  now  b^in- 
nlng  to  value  at  its  true  worth.  Dr.  Tomkins 
and  his  fellow-worker,  Mr.  H.  D.  Jencken,  have 
bestowed  much  labour  on  their  task." — Edto. 

*' Their  work  is  well  arranged  and  clesurly 
written,  and  presents  in  an  agreeable  and  read- 
able form  the  principles  of  the  great  system  of 
Roman  Ci  vil  Law.  1 1  is  admirably  adapted  for 
the  use  of  students,  while  the  copious  referencea 
which  it  contains  to  the  wrltirgs  of  the  great 
civilians  upon  whose  works  it  is  based  render 
it  a  valuable  text-book  for  the  more  advanced 
practitioner."— /rtsA  Ltm  Tbnu, 


Latham's  Law  of  Window  Lights. 

Post  8vo.,  lOs,  cloth. 

A  TREATISE  on  the  LAW  of  WINDOW  LIGHTS.    B7 
Fbancis  Law  Latham,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 


"This  is  not  merely  a  valuable  addition 
to  the  law  library  of  the  practitioner,  it  is  a 
book  that  every  law  student  will  read  with 
profit.  It  exhausts  the  subject  of  which  it 
treats."— Lav  Time$. 

"His  arrangement  is  logical,  and  he  dis- 
cusses fully  each  point  of  his  subject.  The 
work.  In  our  opinion,  is  both  perspicuous  and 
able,  and  we  cannot  but  compliment  the  author 
on  it  '• — Law  JoumaL 

**  A  treatise  on  thjs  subject  was  wanted,  ana 
Mr.  I^ham  has  succeeded  in  meeting  that 
want." — A  thetutum. 

**  Mr.  Latham  is  evidently  one  of  those 
authors  who  like  to  have  a  complete  skeleton 
of  their  subject  elaborated  before  putting  pen 
to  paper;  and  the  consequence  is,  that  this 
little  work  is  one  which  we  have  much  plea- 
sure in  recommending  to  the  profession.  The 
sequence  of  discussion  is  well  ordered,  and 
the  author's  plan  well  adhered  to ;  and  although 
the  textcompriaea  less  than  250  octavo  pages. 


the  subject  is  quite  exhaustively  treated.  To 
solicitors  the  volume  will,  we  think,  be  par- 
ticularly serviceable.  Armed  with  the  work 
we  have  now  reviewed,  the  practitioner  will  be 
in  a  fkir  way  to  (fope  snceesaftilly  with  the  most 
exigerU  client  who  comes  to  consult  him  about 
his  windows."— <So/icitors^  Journal. 

**  This  subject  has  acquired  a  general  com- 
mercial interest,  and  a  clear  concise  work 
upon  It  is,  at  this  time,  very  opponune.  Mr. 
Latham's  treatise  on  the  Law  of  Window 
Lights  appears  to  supply  in  a  convenient  form 
all  the  information  which,  in  a  general  way, 
may  be  required.  The  text  throughout  ia 
lucid  and  is  well  supported  by  precedenta." — 
Building  News. 

"  Mr.  Latham  has  done  well  In  providing  a 
new  treatise  on  the  subject,  and  setting  forth 
some  of  the  more  recent  decbions  of  our 
courts.  It  is  well  arranged  and  clearly  written. 
We  recommend  the  book."— jBttiAto*. 


Tudor's  Law  of  Charitable  Trusts. — Second  Edition. 

Post  8to.,  18«.  cloth. 

THE  LAW  OF  CHARITABLE  TRUSTS;   with  the  Statutes 

0  the  end  of  Session  1870,  the  Orders,  Regulations  and  Instructions,  issued 

pursuant  thereto ;  and  a  Selection  of  Schemes.    By  Owbn  Dayies  Tuoob, 

Esq.,  of  the  Middle  Temple,  Barrister-at-Law ;  Author  of  **  Leading  Cases  in 

Equity;"  **  Real  Property  and  Conveyancing;"  &c.    Second  Edition. 

'*  No  living  writer  is  more  capable  than 
Mr.  Tudor  of  producing  such  a  work:  his 
Leading  Cases  in  Equity,  and  also  on  the 
Law  of  Real  Property,  have  deservedly  earned 
'         '     '    int 


for  him  the  highest  reputation  as  a  learned, 
careful  and  Judicious  text-writer.  We  have 
only  to  add  that  the  index  is  very  careHilly 


compiltd."—Solieilor^  Journal. 

"  Mr.  Tudor's  excellent  little  book  on  Cha- 
ritable TrusU.  It  Is  in  all  respecU  the  text- 
book for  the  lawyer,  as  well  as  a  hand-book  fbr 
reference  by  trustees  and  others  engaged  in  the 
management  of  charities."— JLav  Timss. 


fr 


Oaius's  Bomaa  Law,  by  TomldiiB  and  Lemon. 

Complete  in  1  vol  8vo.y  27«.  cloth  extra. 
(Dedicated  bypermusion  to  Lord  Chancellor  Sathcrley.) 

THE  COMMENTARIES  OF  QAIU8  ON  THE  ROMAN 

LAW :  with  an  Eoglish  Translation  and  Annotations.  By  Fbedbrick  J. 
ToMKiNs,  Esq.,  M.A.,  D.C.L.,  and  William  Gborgb  Lbmon^  Esq.^LL.B. 
Barristers  at  Law,  of  Lincoln's  Inn. 

**  We  congratulate  the  aathors  on  the  pro- 
duction of  a  work  creditable  alike  in  its  in- 
ception and  its  progress.  The  translation  is 
on  the  whole  satisftctory :  the  anootations  are 
often  valuable  and  compiled  from  trustwortb  j 
soorces."— X<i»  JoumaL 

"  They  hare  done  a  good  serrlceto  the  stady 
of  Boman  Law,  and  deserve  the  thanks  of 
those  who  take  an  interest  in  legal  literatare.** 
—Solicitor^  Journal. 

"  After  a  careful  perusal  of  tho  present 
work,  we  feel  bound  to  speak  in  the  highest 
terms  of  the  manner  in  which  Mr.  Tomkins 
and  Mr.  Lemon  have  ezecnted  their  task. 
We  have  no  hesitation  in  pronouncing  the 
work  to  be  a  most  valuable  contribution  to 
juristical  learning,  and  we  unhesitatingly 
recommend  its  careAil  perusal  to  all  students 
of  Roman  Law." — Law  Magazine. 

'*The  translation  is  earefnlly  executed,  and 
the  annotations  show  extensive  knowledge  of 
the  Roman  Law."— JI*M<eiH». 


"The  book  is  in  every  respect  one  of  tho 
most  valuable  contributions,  ft-om  an  Eng- 
lish source,  to  our  legal  literature  which  the 
last  half  century  has  witnessed."— ^infrufv^ 
Evening  ComxmL 

*'  The  want  of  an  edition  of  the  Commen- 
taries of  Gains  for  Engll^  students  has  now 
been  supplied  bv  Dr.  Tomkins  and  Mr.  Lemon 
in  a  manner  which  leaves  nothing  to  be  de- 
sired. The  translation  of  the  Latin  text  is 
excellent;  and  the  notes,  upon  which  the 
value  of  the  work  mainly  depends,  are  full  of 
the  most  ample  learning  upon  the  matter  of 
the  text."— /riiA  law  Timu, 

"  This  is  the  first  time  that  the  text  of  Oalus 
has  been  translated  into  English,  and  it  is 
remarkably  well  done  by  Messrs.  Tomkins 
and  Lemon  in  the  part  before  us,  who  have 
also  enriched  the  text  by  many  valuable 
notes."— Zow  BxanUnation  B«pcrkr, 
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PhiUimore's  Commentaries  on  International  Law. 

4  vols.  8vo.,  5/.  15«.  cloth.   . 

COMMENTARIES  on  INTERNATIONAL  LAW.     By  the 

Right  Hon.  Sir  Robbrt  Phillimore^  Knt.,  now  Judge  of  the  High 
Court  of  Admiralty  of  England. 

*•*  Vol.  1,  woond  edition,  price  269.,  Vol.  2,  second  edition,  price  38«.,  Vol.  8,  price  82«.,  Vol.  4, 
price  30s.,  map  be  had  eeparately  to  complete  aet$,  or  the  work  may  be  had  complete  in  /our  Vol*., 
price  61.  Ifis.  cloth. 

Extract /Tom  Pamphlet  on  **  American  Neutrality,**  by  Gzoaox  Bsmxs  (Boston,  U.S.).— **  Sir 
Robert  PhilUmore,  the  present  Queen's  Advocate,  and  author  of  the  most  comprehensive  and 
systematic  'Commentary  on  International  Law '  that  England  has  produced." 

heres  to  the  canons  of  legal  authorship,  and 
never  gives  a  statement  without  an  authority 
or  offers  a  conclusion  which  is  not  manifestly 
deduclble  from  established  facts  or  authorita- 
tive utterances  ,yet  so  lucid  is  his  style,  we  had 
almost  said  so  popular,  so  clear  is  the  enunci- 
ation of  principles,  so  graphic  the  historical 
portions,  that  the  book  may  be  read  with  plea- 
sure as  well  as  profit.  It'wiU  not  be  out  of 
Elace  to  further  remark,  that  the  arrangement 
I  excellent,  the  table  of  contents,  the  list  of 
authorities  are  complete,  and,  therefore,  these 
Commentaries  are  singularlv  handy  for  refer- 
ence. Altogether  this  work  is  a  witness  to  the 
seal,  industry  and  ability  of  Sir  R.  Phlllimore. 
It  will  not  only  be  read  at  home,  but  also  in  the 
United  States,  and  it  cannot  fail  to  smooth  the 
way  for  the  thorough  international  understand- 
ing between  Englan  d  and  America  that  the  true 
men  of  both  countries  so  ardently  desire.'*— 
Law  Journal. 


The  authority  of  this  work  is  admittedly 

Seat,  and  the  learning  and  ability  displayed 
its  preparation  have  been  recognised  by 
writers  on  public  law  both  on  the  Continent  of 
Europe  and  in  the  United  States.  With  this 
necessarily  imperlbct  sketch  we  must  conclude 
our  notice  of  the  first  volume  of  a  work  which 
forms  an  Important  contribution  to  the  litera- 
ture of  public  law.  The  book  is  of  great  utility, 
and  one  which  should  find  a  place  in  the  library 
of  every  civilian."— Zato  Magaxine. 

"We  cordially  welcome  a  new  edition  of 
vol.  I.  It  is  a  work  that  ought  to  be  studied 
by  every  educated  man,  and  which  is  of  con- 
stant use  to  the  public  writer  and  statesman. 
We  wish,  indeed,  that  our  public  writers  would 
read  It  more  abundantly  than  they  have  done, 
as  they  would  then  avoid  serious  errors  in  dis- 
cussing foreign  questions.  Any  general  ciiti- 
61sm  of  a  book  which  has  been  received  as  a 
standard  work  would  be  superfluous ;  but  we 
may  remark,  that  whilst  Sir  Robert  strictly  ad- 
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LAW  WORKS  PUBLISHED  BY 


Christie's  Crabb's  Conveyandng.— Fifth  Edit,  by  Shellbrd. 

Two  vols,  royal  8 to.,  8/.  cloth. 

CRABB'S  COMPLETE  SERIES  of  PRECEDENTS  in 
CONVEYANCING  and  of  COMMON  and  COMMERCIAL  FORMS 
in  Alphabetical  Order,  adapted  to  the  Present  State  of  the  Law  and  the 
Practice  of  Conveyancing ;  with  copious  Prefaces,  Observations  and  Notes 
on  the  several  Deeds.  By  J.  T.  Christtr,  Esq.,  Barnster-at-Law.  The 
Fifth  Edition,  with  numerous  Corrections  and  Additions,  by  Lbonard 
Shelford,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


*«*  This  Workf  tohieh  embraeea  both  the  Prineiplet  and  Practice  cf  OmteffOfteinfff  cotUaiiu  Ktemtte 
every  dacHption  qf  Inttrument  wanted  for  Commercial  Purpamt, 

General  Table  of  Heads  of  Pre&eei  and  Foms. 

Abstracts. — Accounts.  —  Acknowledgments.  — Acquittances.-- AdmittADcet.— Affldartts,  Afflr- 
inations  or  Declarations. — Agreements  :  to  relinquish  Business :  to  Guarantee :  for  a 
Lease:  before  Marriage:  for  a  Partition:  between  Principal  and  Agent:  for  the  Sale  and 
Purchase  of  Estates:  for  Sale  of  Copyhold  Estates :  for  Sale  of  Leaseholds:  for  Sale  of 
an  Advowson. — Annuity:  secured  on  Copyholds.— Annuities :  Assigments  of.— Appoint- 
ments :  of  Guardians. — Apportionment. — Apprenticeship :  to  the  Sea  Service :  to  an 
Attorney :  Assignment  of. — Arbitration  :  Award. — Assignments :  Bonds :  Leases:  Patents : 
Pews  :  Policies  of  Insurance  :  Reversipnarv  Interests. — Attestations.— Attornmeata. — 
Auctions:  Particulars  of  Sale. — Bargains  and  Sales:  of  Timber.— Bills  of  Sale  of  Goods. 
— Bonds:  Administration:  Receiver  pending  Suit:  Post  Obit:  Stamps  on.— Certificates. 
— Composition:  Conveyances  in  Trust  for  Creditors.-Conditions :  of  Sale.— Confirmationa. 
^-Consents. — Cnpannership :  Dissolution  of  Copartnership. — Covenants:  Stamps  on:  for 
Production  of  Title  Deeds.— Declaratlons.—Deeds :  I.  Nature  of  Deeds  in  General:  II. 
Eequisites  of  a  Deed:  III.  Formal  parts  of  Deeds:  IV.  Where  a  Deed  is  necessary  or 
otherwise:  V.  Construction  of  Deeds:  VI.  Avoiding  of  Deeds:  YII.  Proof  of  Deeds: 
VIII.  Admission  of  Parol  Evidence  as  to  Deeds:  IX.  Possession  of  Deeds  :  X.  Stamp 
Dutv  on  Deeds.— Defeasances.— Demises — Deputation.— Disdaimect.—DisentailingDeeda. 
— Diatress:  Notices  of.— Dower. — Enfhinchisements.— Exchanges.— Fe<^teenta»— Further 
Charges. — Gifts.— Grants.— Grants  of  Way  or  Road.— Indemnities.— Leasee  :  I.  Nature 
of  Leases  in  General:  II.  Requisites  to  a  Lease:  III.  Parts  of  a  Lease:  lY.  IncidenU  to 
a  Lease :  V.  Stamps  on  Leases.- Letters  of  Credit. — Licences. — Mortgages :  of  Copyholds : 
of  Leaseholds:  Transfer  of:  Stamp  Duty  on.— Notes,  Orders,  Warrants,  fro.— Notices:  to 
Quit. — Partition.— Powers :  of  Attorney.— Presentation.— Purchase  Deeds:  Conveyance  of 
Copyholds :  Assignments  of  Leaseholds:  Stamps  oo. — Recitals. — Releaaea  or  Conveyances: 
or  Discharges.— Renunciations  or  Disclaimers.- Resignations.— Revocations. — Separation, 
—Settlements :  Stamp  Duty  on.— Shipping  r  Bills  of  Lading :  BUls  of  Sale :  Bottomry 
and  Respondentia  Bonds :  Charter  Parties.— SurTenders.—Wills :  1.  DeOniMon  of  Will  and 
Codicil :  2.  To  what  Wills  the  Act  7  Will.  4  ft  I  Vict.  c.  S6  does  not  apply:  3.  What  may 
be  disposed  of  by  Will :  4.  Of  the  capacity  of  Pemons  to  make  Wills :  5.  Who  may  or  may 
not  be  Devisees ;  6.  Execution  of  Wills:  7,  Publication  of  Wills :  8.  Revocation  of  Wills : 
9.  Lapse  of  Devises  and  Bequests :  10.  Provisions  and  Clauses  in  Wills:  II.  Constructioa 
ills. 


ofwn 

From  the  Law  Times. 
**  The  preparation  of  it  could  not  have  been  con- 
fided to  more  able  hands  than  those  of  Mr.  Shel- 
ford. the  veteran  aaihority  od  real  property  law. 
with  the  industry  that  disiioguishes  him  he  has 
doue  ample  Josiice  to  his  tsak.  In  carefulness  we 
have  in  him  a  second  Crabb,  in  erodiiion  Crabb's 
superior ;  and  the  result  is  a  work  of  which  the 
onyinal  author  wonld  have  been  proud,  could  it 
have  appeared  under  his  own  auspices.  It  is  not 
a  booic  to  l>e  quuted,  nor  indeed  could  its  merits  be 
exhibited  bv  quotation .    It  is  essentially  a  booli  ot 

{tractice,  which  can  only  be  described  iu  rude  onl- 
ine and  dismissed  with  &]iplaase,  and  a  recom- 
mendation of  it  to  the  notice  of  those  for  whose 
service  it  has  been  so  laboriously  compiled.*' 

From  the  Solieitort*  Journal, 
**  The  collection  of  precedents contnioed  in  these 
two  volumes  are  all  that  could  be  desired.  I'hey 
are  particularly  well  adapted  foi  Solicitors.beiiig 
of  a  really  practical  character.  I  hey  are  more- 
over free  from  the  useless  repetitions  of  common 
forms  that  so  much  increaste  the  balk  and  expense 
of  some  col  lections  that  weconid  name.  Weknow 
not  of  any  coilectioD  of  coavcyancin?  precedents 
that  would  make  it  so  possible  for  a  tyro  to  put 
together  a  presentable  draft  at  an  exiRency,  or 
which  are  more  handy  in  every  respect,  even  for 


the  experienced  draftsman.  Jbfr.  Shelford  has 
proved  nimself  in  this  task  to  be  not  nuwonhy  of 
his  former  reputation.  To  those  familiar  with  hia 
other  works  it  will  be  a  snificientrecouniendaUoo 
of  ihia." 

From  the  taw  Magazine  and  Revieof. 
**  'i  o  this  important  part  of  his  dutr-Hhe remo- 
delling and  perfecting  of  the  Forms— even  with 
the  exaninatton  which  we  have  already  been  aide 
to  afford  this  work,  we  are  able  to  afl&rm,tliat  the 
learned  editor  has  been  eminenily  aacctssfal  and 
effected  valuable  Improvemenla." 

From  ihe  Law  Chronicle, 
'*  It  possesses  one  distinctiTe  feature  in  devoting 
more  attention  than  usual  in  such  works  to  forma 
of  a  commercial  nature  We  are  satiafied  Arom 
an  examination  of  the  present  with  the  immediately 
preceding  edition  that  .\lr.  Shelford  has  very  con- 
siderably improved  the  character  of  the  work, 
both  in  the  prefaces  and  in  the  forms.  On  the 
whole  the  two  volumes  of  Crabb's  Precedents,  as 
edited  by  Mr.  Leonard  Shelford.  will  be  found 
extremely  useful  in  a  aolicitor'sofiice,presettting 
a  large  amount  of  real  property  leamiog,  with 
very  numerous  precedents :  indeed  we  know  of  no 
book  sojustly  entitled  tottic  apiwllatiun  of*  handy* 
as  the  fifth  edition  of  Mr.  Crabb's  Precedenu.^ 
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MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.  C.     «1 
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Mosely's  Articled  Clerks'  Handy-Book. 

12mo.,  7«.  cloth. 

A  PRACTICAL  HANDY-BOOK  of  ELEMENTARY  LAW, 

designed  for  the  use  of  Articled  Clerks,  with  a  Coarse  ofStady  and  Hints  on 
Reading  for  the  Intermediate  and  Final  Examinations.  By  M.  S.  Mosblt, 
Solicitor,  Clifford's  Inn  Prizeman,  M.  T.  1867. 

"  This  UMfal  little  book  is  inU»ded  for  th*  «s« 
of  ■niclcd  clerks  darinc  the  ^riod  of  their  arti- 
cles. Tbe  style  of  this  book  is  peculisr :  it  is  so 
ezscfferstioD  of  the  stjlc  adopted  by  Mr.  lUynes 
in  his  sdmirable  *«»atliiies  of  Equity.*  i'he 
•nthor  soeDis  to  think  tbe  sdoption  of  sarh  a 
style  the  only  wsy  to  m&ke  the  study  of  tbe  lav 
popular,  and  we  are  not  prepared  to  say  he  is 
wronc.**— £«v  Mmgaunt  mnd  Rtvint, 

**'lbe  design  of  this  liule  book  is  to  combine 
lasimction.  advice  and  satiasenieot,  if  anything 
amusing  can  be  extracted  from  the  routine  of  a 
solicitor's  olBce  and  the  studies  of  articled  clerks. 
'I'he  book  will  certainly  be,  found  useful  by  any 
articled  cleric,  for  it  contains  much  information 
which  it  is  sometimes  very  troublesome  to  6nd, 
and  the  facetiousness  of  Mr.  Mosely's  manner 
will  doubtless  help  to  grease  the  course  of  a 
rough  and  uneasy  sutgect.**— £«•  JturnsI, 


"  'J'here  are  few  who  read  this  book  with  can 
who  will  not  readily  admit  that  on  many  intricate 
points  of  law  their  notions  have  become  much 
clearer  than  before  their  acquaintance  with  it. 
Both  parts  are  well  worked  out,  and  will  be  found 
tttefnl;  but  in  the  second  division  of  each  chap- 
ter the  law  student  will  ind  most  valuable  in^ 
formation,  as  there  Mr.  Mosely  not  only  marks 
out  the  course  of  reading  which  he  rrcommeuds 
for  each  year,  but  also  carefully  analyses  the 
eontrjQts  of  each  book,  and  points  out  those 
chapters  and  subjects  which  it  will  be  most  ad- 
vantageoua  for  the  student  to  master  at  the  first 
leading,  and  those  which  he  ought  to  defer  till 
a  second  perusal  and  a  wider  experience  have 
made  him  more  competent  to  understand  them. 
The  stjrle  is  remarkably  sood.  and,  enosidering 
the  subject,  free  from  tccluiical  expressions."— 
IriikLmm  fim^*. 


«/\^^\^^^^rf^^^\/^FV%/S^V« 


Boose's  Copyhold  Manual. — Third  Edition. 

12mow,  lOf.  6d.  cloth. 

THE  COPYHOLD  ENFRANCHISEMENT  MANUAL, 
giving  the  Law,  Practice  and  Forms  in  Enfranchisements  at  Common  Law 
and  under  Statute,  and  in  Commutadons ;  with  the  Values  of  Enfranchise- 
ments from  the  Lord's  various  Rights :  the  Principles  of  Calculation  beins 
clearly  explained,  and  made  practical  by  numerous  Rules,  Tables  and 
Examples.  Also  all  the  Copyhold  Acts,  and  several  other  Statutes  and 
Notes.  Third  Edition.  By  Rolla  Rouse,  Esq.,  of  the  Middle  Temple^ 
Barrister  at  Law,  Author  of  **  The  Practical  Conveyancer,''  &c. 


**  'llils  new  edition  follows  the  plan  of  its  pre> 
decessor,  adopting  a  fivefold  division  :— 1.  The 
J41W.  S.  'I  he  Practice,  with  Practical  Sugges- 
Cioi»  to  Lords,  Stewards  and  Copyholders.  9. 
'J  he  Mathemaucal  consideration  of  the  Suhject 
in  all  its  Details,  with  Rales, 'I'ables  and  Exam- 
ples. 4.  Forms.  0.  I'he  Statutes,  with  N  oies.  Uf 
these,  we  can  only  repeat  what  we  nave  said  before, 
tfiat  they  eihaust  the  sot^Ject ;  they  give  to  the 
practitioner  all  the  materials  rftquired  by  him  to 
conduct  the  enfranchisement  of  a  copyhold,  whe- 
iher  voluntary  or  compulsory  **—LiB»  Timus, 

**  When  we  consider  what  favor  Mr.  Konse's 
rraetical  Man  and  Practical  Conveyancer  have 
found  with  the  profession,  we  feel  sure  the  legal 


world  will  ^eet  with  pleasure  a  new  and  im* 
proved  edition  of  his  cojiyhold  manual.  The 
third  edition  of  that  work  is  before  us.  It  is  a 
work  of  great  practical  value,  suitable  to  lawyers 
and  laymen.  We  can  freely  and  heartily  recom- 
mend this  volume  to  the  practitioner,  the  steward 
and  the  copyholder.'*— JL«»  Mmtrntint, 

**  Mow,  however,  that  copyhold  tenures  are 
being  frequently  converted  into  freeholds,  Mr. 
Rouse's  treatise  will  doubtless  be  productive  of 
very  extensive  benefit;  for  it  seems  to  us  to  have 
been  verv  carefully  prepared,  exceedingly  well 
composed  and  written,  and  to  indicate  much  ex- 
perience in  copyhold  law  on  the  part  of  the 
author."— 3»/«Vs<0r4'  Jtmnai, 


Shelford's  Succession,  Probate  and  Legacy  Duties. 

Second  Edition. 

I2mo.,  16«.  cloth. 

THE  LAW  relating  to  the  PROBATE,  LEGACY  and 
SUCCESSION  DUTIES  in  ENGLAND,  IRELAND  and  SCOTLAND, 
including  all  the  Statutes  and  the  Decisions  on  those  Subjects :  with  Forms 
and  Official  Regulations.  By  Leonard  Shelford,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.  The  Second  Edition,  with  many  Alterations  and 
Additions. 

**  rhe  bodt  b  written  mainly  for  solicitors. 
Mr.  Shelford  has  accordingly  planned  his  work 
with  careful  regard  to  its  practical  utility  and 
daily  use.*'— &/iri/«r/  JavrMeii. 

*'  One  of  tbe  most  uM|kaod  popular  of  his 
productions,  and  being  nWi^c  text  book 


on  lue 


subject  nothing  remains  but  to  make  known  its 
appearance  to  our  readers.  1  ts  merits  have  been 
already  tested  by  most  ofihem."— Zaw  IVjhm. 

"  On  the  whole  Mr.  Shelford's  book  appears  to 
us  to  be  the  best  and  most  complete  work  on  this 
extremely  intricate  subject,"— X«a»  Mmgasins, 
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Davis's  Law  of  Master  and  Servant. 


12mo.  6«.  doth. 


THE  MASTER  AND  SERVANT  ACT,  1867  (30  &  31  Vict 
c.  141),  with  an  Introduction,  copious  Notes,  Tables  of  Offences,  and  Forms 
of  Proceedings,  prepared  expressly  for  this  Work.  By  James  £.  Datis, 
Esq.,  Barrister  at  I^w,  Stipendiary  Magistrate,  Stoke-upon-Trent. 


•>• 


Besides  the  Ad  and  eopUm*  NoieSf  Introduction^  and  a  variety  ttf  Forms  fif  Bttmmons,  Orders, 
ConmeOonSt  Recognisances^  Ae.y  spedaUjf  pr^ared  for  this  teont.  Tables  have  been  Jixtmed 
etoMsifying  all  the  offences  vithin  the  Jurisdiction  qf  JusHees.  It  is  hoped  that  this  will  hefomnd 
vaeful^  not  only  to  Magistrates  and  thdr  Clerks^  but  to  the  Legal  Prqfiession  generaOy,  for  in 
consequence  of  the  new  Act  not  desa-Unng  the  offmees,  but  merely  referring  to  a  schedule  -ef 
seventeen  former  Arts^  it  is  very  d^lcuU  to  say  what  eaoes  are  or  art  not  within  the  puiview  of 
the  new  Act.  l^edecieionstf  the  Stgperior  Oourts,  so  far  as  they  are  o^ioable  to  the  present 
laWf  are  also  given. 


M^^v^^r^>«^%^^w^%^ 


Woolrych's  Law  of  Sewers.— Third  Edition. 

8 TO.,  12i.  doth. 

A  TREATISE  of  the  LAW  of  SEWERS,  including  the 
DRAINAGE  ACTS.  By  Humphry  W.  WooLRrcH,  Serjeant  at  Law. 
Third  Edition,  with  considerable  Additions  and  Alterations. 


"  Two  editions  of  it  have  been  tpeedOy  ex- 
hausted, and  a  third  called  for.  The  author 
is  an  accepted  authority  on  all  subjects  of  this 
class."— Zow  Times. 

"  This  is  a  third  and  greatly  enlarged  edition 
of  a  book  which  has  already  obtained  an  esta- 
blished reputation  as  the  most  complete  dia> 
cussion  of  the  subject  adapted  to  modem 
times.  Since  the  treatise  of  Mr.  Seijeant 
Callis  in  the  early  part  of  the  17th  centuiy. 


DO  work  filling  the  same  place  has  been  added 
to  the  literature  of  the  Profession.  It  is  a  work 
of  no  slight  labour  to  digest  and  arrange  this 
mass  of  legislation ;  this  task,  however,  Mr. 
Serjeant  woolxych  has  undertaken,  and  am 
examination  of  his  book  will,  we  think,  om- 
Tince  the  most  exacting  that  he  has  ftilly 
succeeded.  No  one  should  attempt  to  meddle 
with  the  Law  of  Sewers  without  iU  help."— 
Solicitor^  Journal. 


^^^^^^^^^^^^>^^>^^^^ 


Grant's  Law  of  Corporations  in  GteneraL 

Royal  8vo.,  26s.  boards. 

A  PRACTICAL  TREATISE  on  the  LAW  of  CORPORA- 
TIONS  in  GENERAL,  as  well  Aggregate  as  Sole;  including  Municipal 
Corporations ;  Railway,  Banking,  Canal,  and  other  Joint-Stock  and  Tradicg 
Bodies;  Dean  and  Chapters;  IJniyersities ;  Colleges;  Schools;  Hospitals; 
with  quasi  Corporations  aggregate,  as  Guardians  of  the  Poor,  Church- 
wardens, Churcnwardens  and  Overseers,  etc. ;  and  also  Corporations  sole,  as 
Bishops,  Deans,  Canons,  Archdeacons,  Parsons,  etc.  By  Jambs  Grant, 
Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 


'Xrf  \J  VX-H./%^Xi/  V/'V/  X/^"* 


J.  Ghitty,  jnn's.  Precedents  in  Pleading. — Thixd  Edition. 

Complete  in  One  Vol.  Royal  8vo.,  88«.  cloth. 

J.  CHITTY,  JuN'8.  PRECEDENTS  in  PLEADING;  with 
copioua  Notes  on  Practice,  Pleading  and  Evidence.  Third  Edition.  By 
the  late  Tompson  Chittt,  Esq.,  and  bj  Leofrig  Temple,  R.  G.  Wil- 
liams, and  Charles  Jeffert,  Esquires,  Barristers  at  Law.  (Part  2 
may,  for  the  present,  be  had  separately,  price  \f<s.  cloth,  to  complete  sets.) 


**  To  enter  into  detailed  criticism  and  praise  of 
this  standard  work  would  be  quite  out  of  pUce. 
in  the  present  instuicc  the  matter  luui  fallen 
into  competent  hands,  who  have  spared  no  pains, 
'i'his  valuable  and  useful  work  is  brought  down 
to  the  present  time,  altered  in  accordance  with 
the  ca  es  and  statutes  now  in  force.  Great  care 
has  been  cipendcd  by  the  competent  editors,  and 


its  usefulness,  as  heretofore,  will  be  found  not  to 
be  confined  to  the  chambers  of  the  special  pleader, 
but  to  be  of  a  more  extended  character.  To 
those  who  knew  the  work  of  old  no  recommenda- 
tion is  wanted,  to  those  younger  members  of  tho 
profession  who  have  not  that  privilege  we  would 
suggest  Uut  they  should  at  mice  make  its  ac* 
qnatnlance."— £«v  Journal, 
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Scriven's  Law  of  Copyholds.— 6th  Edit,  by  Stalinan. 

Abridged  in  1  vol.  royal  Sto^  i£]  :  10«.  cloth. 

A  TREATISE  ON  COPYHOLD,  CUSTOMARY  FREE- 
HOLD  and  ANCIENT  DEMESNE  TENURE,  with  the  Jurisdiction  of 
Courts  Baron  and  Courts  Leet.  By  John  Schitkn,  Serjeant  at  Law. 
Fifth  Edition,  containing  references  to  Cases  and  Statutes  to  1867.  By 
Henry  Stalman,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 

half  ft  c«utai7  been  not  only  ft  standard  work 
but  ou«  of  animpcBchablc  aathority,  aud  in  its 


**  Vo  lawyer  can  see  or  hear  the  word  'copy- 
hold* withoat  associating  with  it  the  name  of 
Scrivcn,  whose  book  has  oeen  alwtys  esteemed 
not  ii;erelsr  the  best  but  the  ooly  one  of  any 
worth.  Until  a  commutaiion  of  the  tenure  for 
a  fixed  reot-charffe,  after  the  msnner  of  a  titha 
commatatioo.  is  compelled  by  the  legislature, 
this  treatise  will  lose  none  of  iu  ascfulneas  to  tho 
solicitors  in  the  country."— X^np  Timts. 

"It  wuultl  be  wholly  supetfluoos  to  offer  one 
word  of  comment  on  the  general  body  of  tha 
woik.    ScriTen  on  Copyholds  has  for  exactly 


nts  the  present  generation  has  learned  all  thai 
oowu  of  copyhold  and  customary  tenures. 
All  that  is  necessary  to  say  is*  that  in  the  pre- 
sent edition  of  Scriven  on  Copyholds  Mr.  Stal- 
msn  has  omitted  what  it  was  useless  to  retain, 
and  inserted  what  it  was  necessary  to  add. 
Until  copyholds  have  disappeared  utterly,  it  is 
at  least  certain  that  Scriven  on  Copyholds  by 
Stalman  will  hold  undisputed  sway  in  tha  inro- 
fossioo."— Xmv  JomrnmL 


Davis's  Law  of  Begistration  and  Elections. 

One  small  12mo.  vol.,  16«.  cloth. 

MANUAL  OF  THE  LAW  AND  PRACTICE  OF  ELEC- 
TIONS  AND  REGISTRATION.  Comprising  all  the  Statutes,  with  Notes 
aud  Introdaction,  and  a  Supplement  containing  the  Cases  on  Appeal 
down  to  1869,  the  Rules  relating  to  Election  Petitions,  and  a  complete 
Index  to  the  whole  Work.  By  James  Edward  Davis,  Esq.,  Barrister 
at  Law,  Author  of  ''Manual  of  Practice  and  Evidence  in  the  County 
Courts,"  &c. 


'*  A  work,  which,  in  our  jadgment,  is  the  haD> 
diest  and  most  usefal  of  the  manusis  which  the 
Kcform  Act  of  1867  has  broQght  into  existence.'* 
— £i«w  MmgaMitu, 

"  We  thinlc  this  the  best  of  the  now  nnmeroofl 
works  on  this  suhiect.  It  has  s  great  atlvantsRe 
in  its  arrangement  over  those  which  are  merely 
new  editions  of  works  published  before  the  recent 
legislation.   To  read  throagh  coosecntiyely,  in 


order  to  obtain  •  fsir  mastery  of  the  whole  sob' 
ject,  we  have  no  hesitation  in  highlv  recommend- 
log  this  work."— &/irt/0ri'  Journal, 

K  o  one  comes  forward  with  beuer  credentials 
than  Mr.  Davis,  and  the  book  before  ns  seems  to 
possess  the  qualities  esseniisl  to  a  gnide  to  a 
discharge  of  their  duties  hy  the  officials.  The 
scheme  of  Mr.  Davis's  won  is  very  simple.*'— 
JounuU 


The  Sttpplbment  may  be  had  separately,  price  3«.  tewed. 


Browning's  Divorce  and  Matrimonial  Causes  Practice. 

Post  8vo.,  8«.  cloth. 

THE  PRACTICE  and  PROCEDURE  of  the  COURT  for 
DIVORCE  and  MATRIMONIAL  CAUSES,  including  the  Acts,  Rules, 
Orders,  copious  Notes  of  Cases  and  Forms  of  Practical  Proceedings, 
-with  Tables  of  Fees  and  Bills  of  Costs.  By  W.  Ebnst  Bro-wninq,  Esq.,  of 
the  Inner  Temple^  Barrister-at-Law. 


i 


Brandon's  Law  of  Foreign  Attachment. 

8vo.,  14«.  cloth. 

A  TREATISE  upon  the  CUSTOMARY  LAW  of  FOREIGN 
ATl^ACHMENT,  and  the  PRACTICE  of  the  MAYOR'S  COURT  of  the 
CITY  OF  LONDON  therein.  With  Forms  of  Procedure.  By  Wood- 
THORPB  Brandon,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 
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1. 

Oke's  Magisterial  Synopsis ;    a  Practical  Guide  for 

Ma^trates,  their  Clerks,  Attornies,  and  Constables ;  Snmmaiy  Conyietioiis 
and  Indictable  Offences,  with  their  Penalties,  Panishments,  Procedure,  &e., 
being  alphabeticaUy  and  tabuloarhf  caranged:  with  a  Copious  Index. 
Eleventh  EdUicnj  much  enlarged.  By  Gborob  C.  Okb,  Chief  Clerk  to  the 
Lord  Mayor  of  London.     In  2  vols.    8vo.  {In  the  Pren) 

"  The  tenth  edition  of  thit  Tilnable  eompendium  of  magisterial  law  makes  its  appearance  in 
two  TolnmeSy  a  great  improTement  for  convenienoe  of  reference  upon  the  single  bulky  TolaiiM 
of  the  former  editions.  The  position  which  the  work  has  gained  and  the  growing  demand  for  U 
are  shown  by  the  fact  that  a  ninth  edition  was  published  so  lately  as  1866.  In  accordance  with 
the  suggestion  made  to  Mr.  Oke,  the  present  edition  has  been  prepared  and  issued  immediately 
after  the  fourth  edition  of  its  equally  nseftil  companion  the  fifagisterial  Formalist.  The  careftil 
and  conscientious  treatment  which  Mr.  Oke  always  bestows  upon  whatever  be  takes  in  band, 
entitles  blm  to  full  credit  when  he  says  that  *  many  titles  hare  been  enlarged,  much  new  matter 
inserted,  and  a  variety  of  minute  improvements  made  in  the  referenoeSf  upon  all  of  which  1  have 
bestowed  my  personal  attention  and  utmost  care."*— Zotf  Magazine. 

2. 

Oke's  Magisterial  Formalist;  being  a  Complete  Col- 
lection of  Forms  and  Precedents  for  practical  use  in  all  Cases  out  of  Quarter 
Sessions,  and  in  Parochial  Matters,  by  Magistrates,  their  Clerks,  Attornies 
and  Constables.  By  Gborob  C.  Okb,  Author  of  ^'The  Magisterial 
Synopsis,"  &c.    Fourth  Edition^  enlarged  and  improred.    Svo.    88«.  cloth. 

"  This  work  is  too  well  known  to  need  eulogy.  It  is  in  universal  use  in  magistrates'  eoorts ; 
it  has  been  out  of  print  for  some  time,  and  a  new  edition  was  urgently  required.  We  believe 
that  Mr.  Oke  purposely  delayed  it  thai  it  might  be  made  contemporaneous,  or  nearly  so,  with 
the  Synopsis.  The  contents  are  brought  down  to  the  end  of  last  year,  and  cohsequenUy  It  In- 
cludes all  the  forms  required  by  the  new  statutes  and  decisions  of  the  six  years  that  have  elapsed 
since  the  publication  of  the  third  edition.  It  is  a  book  that  has  been  known  so  long,  and  so 
extensively,  that  no  further  description  of  it  is  needed  now."— low  Timet. 

3. 

Oke's  Handy  Book  of  the  Game  and  Fishery  Laws; 

containing  the  whole  Law  as  to  Game,  Licences  and  Certificates,  Poaching 
Prerention,  Trespass,  Rabbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain 
throughout  the  United  Kingdom,  and  Private  and  Salmon  Fisheries  in  Eng- 
land. Systematically  arranged,  with  the  Acts,  Decisions,  Notes,  Forms, 
Suggestions,  &c.  By  Gborob  C.  Okb,  Author  of  ^^The  Magisterial 
Synopsis^"  &c.    Second  Edition,    12mo.    10«.  Qd.  cloth. 

**  Mr.  Oke's  name  on  a  title  page  Is  a  guarantee  for  at  least  a  thoroughly  praetkal  work.  He 
knows  precisely  what  is  wanted,  and  he  supplies  it.  The  arrangement  is  new  and  very  conv»> 
nient.  It  is  what  it  professes  to  be,  a  handbook  for  the  sportsman  and  Us  legal  adviser."— X«» 
limes. 

4. 

Oke's  Law  of  Turnpike  Roads ;  eomprising  the  whole 

of  the  General  Acts  now  in  force,  including  those  of  1861 ;  the  Acts  as  to 
Union  of  Trusts,  for  facilitatingArraneements  with  their  Creditors,  as  to  the 
interference  by  Railways  with  Roads,  Uieir  non-repair,  and  enforcing  contri- 
butions from  Parishes,  &c.,  practically  arranged.  With  Cases,  copious 
Notes,  all  the  necessary  Forms,  and  an  elaborate  Index,  &o«  By  Gborgb 
C.  Okb.    Second  Edition.    12mo.    \%s.  cloth. 

"  All  Mr.  Oke's  works  are  well  done,  and  hb  'Turnpike  Laws '  is  an  admirable  anectmen  of 
the  class  of  books  required  for  the  guidance  of  magistrates  and  legal  practltioneit  in  country 
districts."— A)/<et/ors*  Journal. 
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Shelford'fl  Law  of  Bailways. — Fourth  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo^  6$m.  cloth. 

SHELFORD'S  LAW  of  RAILWAYS;  containingr  the  whole 
of  the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland 
and  Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  In- 
troduction to  the  Law  of  Railways,  and  Appendix  of  Official  Documents. 
Fourth  Edition.  By  William  Cunningham  Olbn,  Barrister-at-Law, 
Author  of  the  '*  Law  of  Highways,"  **  Law  of  Puhlic  Health  and  Local 
Government/'  &c. 


Fromikt  Law  Maoasini. 
**  Thoagh  wc  b«Te  not  had  th«  oppoitonity  of 
ffoins  conscientiously  chroagh  the  whole  of  this 
elaborate  compilation,  we  have  been  able  to  de- 
Tote  enough  time  to  it  to  be  able  to  speak  io  the 
highrst  tenni  of  the  jndgaieitt  end  ability  with 
which  it  has  been  prepared.  lu  execution  quite 
justifies  the  reputation  which  Mr.  Glen  has 
already  acquired  as  a  legal  writer,  and  proves 
that  DO  one  could  have  been  more  properly 
singled  out  for  the  doty  he  has  so  well  discharged. 
Tkt  work  mmit  tak*  iit  M»qntsti&nmiit  petition  ms 
iho  Umding  MuMtui  tftko  HmihemM  Lmm  oj  Ortmt 
Bri/mim.  The  cases  seem  to  have  been  eaamincd, 
and  their  effect  to  be  stated  with  much  care  and 
accuracy,  and  no  channel  from  which  infurma- 
tion  could  l>e  gained  has  been  neglected.  Mr. 
Gleo.  indeed,  seems  to  be  saturated  with  know 
ledge  of  his  subiect.    'llie  value  of  the  work  is 

Sreatly  increased  b^  a  number  of  supplemental 
ecisions,  which  give  all  the  cases  up  to  the 
time  of  publication,  and  by  an  index  which  ap- 
pears  to  be  thoroughly  exhauuive.*' 

From  th*  La  w  Ti  m  rs. 
**Mr.  Glen  has  done  wisely  in  preserving  that 
reputaiicm,  and,  as  far  as  possible*  the  text  of 
Sbelford-'though  very  extensive  alterations  and 
additions  have  been  required.  Bat  he  has  a 
claim  of  his  own.  He  is  a  worthy  successor  of 
the  original  author,  and  possesses  much  of  the 
same  industry,  skill  in  arrangement  and  astute* 
ness  in  enumerating  the  points  really  decided 
by  cited  cases.  But  we  have  said  enoush  of  a 
work  already  so  well  known.  It  will  nave  a 
place  not  in  the  library  of  the  lawyer  alone.  It 
IS  a  book  which  every  railway  office  should 
keep  on  its  shelf  for  reference.** 

From  ik$  Law  Joornal. 
"  Mr.  Glen  has  modestly  founded  his  work  as 
a  superstructure  on  that  of  Mr.  Leonard  Shel  ford, 
but  he  has  certainly  claims  to  publish  it  a<  a 

Eurely  independent  composition.  The  toil  has 
een  as  great,  and  the  reward  ought  to  b«  as 
complete,  as  if  Mr.  Glen  had  disregarded  all  his 
predecessors  in  the  production  of  treatises  on 
railway  law.    Since  the  year  ISM  he  has  been 


unceasingly  engaged  in  collecting  materials,  and 
thoagh  he  has  been  ready  for  the  printer  for 
some  time,  and  has  delayed  the  appearance  of 
the  volumes  in  the  expectation  of  legislative 
changes  in  railway  law,  yet  he  has  expended  full 
five  years  of  care  and  attention  on  his  wurk. 
Let  us  hope  that  he  will  have  no  caui>e  to  think 
his  labour  has  been  in  vain.  Ai  mny  rata  »«  maw 
voniuro  to  frtiiet  ikai  Mr,  CunninfJUm  Ulont 
tdittoM  of  Skelford  ou  Rmiboajfo  will  to  tko  simi^ 
imrd  work  tifomr  dmjf  in  tkmt  dopartmoni  itf  law,** 

FrMi/4«  JUSTICR  or  THK  PCACB. 

'*  Far  be  it  from  us  to  under\  alue  Mr.  Shelford*s 
labours,  or  to  disparage  his  merits.  But  we  may 
nevertheless  be  permitted  to  observe  that  what 
km*  kitktrto  boon  eotuidor-d  m»  tko '  kett  work  on  tko 
sukjoct*  (Shelford)  kas  koon  immtmstirakfy  im» 
provod  kp  tko  eppiicmtion  of  Mr,  O  Ion's  dilUgtnco 
mhd  Uaming,  Sufficient,  however^  has  been  done 
to  show  that  it  is  in  every  lespect  worthy  of  tha 
reputation  which  the  work  has  always  enjoyed. 
¥^e  feel  little  doubt  that  the  credit  o?  that  work 
Will  be  greatly  increased  by  Mr.  Glen's  instru- 
mentality, and  that  not  only  will  he  have  ably 
maintained  iu  reputation  by  his  successful  exer- 
tions, but  that  he  will  have  added  materially  to 

From  tho  SoLiciTORi'  Joubmal. 
**The  practitioner  will  find  here  collected 
together  all  the  enactments  bearing  oo  every 
possible  subject  whicrh  may  come  before  him  in 
connection  with  railways  or  railway  travelling. 
Whatever  questions  may  arise  the  lawyer  who 
has  this  book  upon  his  shelves,  may  say  to  him- 
self  *  1 1  there  has  been  any  legislation  at  all  con- 
nected with  this  branch  of  the  subject  1  shall  at 
once  find  it  in  Shelford ;'  and  it  needs  not  to  be 
said  that  on  this  account  the  bork  will  be  a  veij 
*  comfortable'  one  to  possess.  The  collecion  is 
equally  exhaustive  in  the  matter  of  rules,  orders, 

?recedents  and  documents  of  official  authority, 
'o  sum  up  our  review;  as  a  collection  of 
statutes  and  general  information  the  work  will 
prove  extremely  useful,  because  in  these  respects 
It  is  so  perfectly  exhaustive.'* 


©■ 


Glen's  Poor  Law  Orders.— Seventh  Edition. 

Post  8va,  21«.  cloth. 

The  GENERAL  CONSOLIDATED  and  other  ORDERS  of 
the  POOR  LAW  COMMISSIONERS  and  the  POOR  LAW  BOARD ; 
with  explanatory  Notes  elacidating  the  Orders,  Tables  of  Statutes,  Cases 
and  Index  to  the  Orders  and  Cases.  By  W.  C.  Glen,  Esq ,  Barrister  at 
Law.    Seventh  Edition. 
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Chadwick'fl  Probate  Court  Manual. 

Royal  8vo.,  124.  cloth. 

EXAMPLES  of  ADMINISTRATION  BONDS  for  the 
COURT  of  PROBATE;  exhibiting  the  Principle  of  various  Grants  of 
Administration,  and  the  correct  Mode  of  preparing  the  Bonds  in  respect 
thereof;  also  Directions  for  preparing  the  Oaths,  arranged  for  practical 
utility.  With  Extracts  from  the  Statutes;  also  various  Forms  of  Affirmation 
prescribed  by  Acts  of  Parliament,  and  a  Supplemental  Notice,  bringing  the 
Avork  down  to  1865.  By  Samubl  Chadwick,  of  Her  Majesty's  Court  of 
Probate. 

*'  We  nodertake  to  My  that  the  poraetsion  of       part  of  the  law  library  of  the  practiiiooer,  for  he 


this  Tolume  by  oractitionera  will  prevent  many 

lawver  nimseit  ana  atmcuit  to  oe  satisiactoniy 
explained  to  the  clients."— £«»  Magtuhu  mnii 

**  Mr,  Chad  wick's  volame  will  be  a  necessaij 


a  hitch  and  awkward  delay,  provoking  to  the 
lawyer  himself  and  difficult  to  be  satisfactorily 


Eart  o!  tne  law  library  of  tne  practiiiooer,  for  be 
as  collected  precedents  that  arc  in  constant  re* 
qairement.  'Ihis  is  purely  a  book  of  practice, 
bat  therefore  the  more  valuable.  It  tells  the 
reader  what  to  do^  and  that  is  the  informatjoo 
most  required  after  a  lawyer  begins  to  pnetiae.** 


Grant's  Law  of  Banking.— Second  Edition  by  Fisher. 

8vo.  21 4.  cloth. 

GRANTS  LAW  of  BANKERS  and  BANKING  and 
BANKS  OF  ISSUE,  Limited  and  Chartered,  and  Winding-up ;  Directors, 
Managers  and  Officers ;  and  the  Law  as  to  Cheques,  Circular  Notes  or 
Letters  of  Credit,  Bank  Notes,  Exchequer  Bills,  Coupons,  Deposits,  &c. 
(Appendix  contains  the  Bank  Notes  Issue  Bill,  and  Reasons  for  Bill,  and 
Official  Bank  Returns.)  Second  Edition.  By  R.  A.  Fisher,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law. 


"The  present  editor  has  rery  much  In- 
creased the  valae  of  the  original  work,  a  work 
whose  sterling  merits  had  already  raised  it  to 
the  rank  of  a  standard  text-book.**— Xav  Maga- 
zine. 

**  No  man  in  the  profession  was  more  com- 
petent to  treat  the  subject  of  Banking  than 
Mr.  Grant.  This  rolume  appears  opportunely. 
To  all  engaged  in  the  litigationa,  as  well  as  to 
all  legal  advisers  of  Bankers,  Mr.  Grant's  work 
will  be  an  Invalnable  assistant.  It  is  a  clear 
and  careful  treatise  on  s  subject  not  already 
exhausted,  and  it  must  become  tht  text-book 
upon  it."-— Xaw  Timtt, 

"  A  Second  Edition  of  Mr.  Giant's  well- 


known  treatise  on  this  branch  of  the  law  has 
been  called  for  and  very  ably  supplied  by  Mr. 
Fisher."— Law  Timm,  Second  Notice. 

"  The  learning  and  industry  which  were  so 
conspicuous  in  Mr.  Grant's  former  work  are 
equally  apparent  in  this.  The  book  supplies  a 
real  want,  which  has  long  been  felt  both  by  the 
profession  and  by  the  public  at  large.*' — Jmriti. 

**  We  commend  this  work  to  our  readen.  It 
is  at  once  practical  and  intelligible,  and  Is  of 
use  alike  to  the  unprofessional  as  well  aa  the 
professional  reader.  No  bank,  whether  a  pri- 
vate concern  or  a  joint-stock  company,  should 
be  without  it."— Jf onay  Market  Revicm, 


Parkinson's  Common  Law  Chamber  Practice. 

12mo.,  7«.  cloth. 

A  HANDY  BOOK  FOR  THE  COMMON  LAW 

H.  Parkinson,  Chamber  Clerk  to 


JUDGES'  CHAMBERS.    By  Geo, 
the  Hon.  Mr.  Justice  Byles. 

"  Fbr  this  work  Mr.  Parkinson  is  eminently 
qua!  1  Bed ."— /tcrtf < . 

*'It  is  extremely  well  calculated  for  the  purpose 
for  which  it  is  iuiended.  So  much  woi^  is  now 
doae  in  Common  Law  Chambers  by  janior  clerks 
that  such  a  little  treatise  is  much  wanted,  Mr. 
Parkioson  has  performed  his  task  skilfally  and 
with  care."— 6M«ri/«r«'  JettnuU. 

*'  The  practice  io  Chambers  hss  become  soffi- 
cieoily  important  to  call  for  a  treatise  devoted  to 
it,  nor  couid  a  more  compctrot  man  for  the  task 


have  presented  himself  than  Mr.  Parkiasoo. 
wtiose  great  experience  aa  well  as  tntellivence 
have  lonsr  placed  him  in  the  iH>siiion  of  aa  sntho* 
rity  on  all  matters  appertsioing  to  this  peculiar 
but  very  ezuiisire  branch  of  Common  Law  Prac* 
tice."— Xi««  Times, 

"  Thee  Is  much  that  would  prove  very  nseful 
to  the  practitioner  in  Mr.  Parkinson's  compilation, 
aiid  wnich,  so  far  as  we  are  aware*  is  uoC  to  be 
found  ia  any  other  book  collected  with  equal 
ciscness."— £«»  MmgmMvu  mnd  RcvUm, 
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Bnlley  and  Bund's  Bankruptcy  Manual:  with  Supplement. 

12mo.,  164.  cloth. 

A  MANUAL  of  the  LAW  and  PRACTICE  of  BANK- 
RUPTCY  as  Amended  and  Consolidati'd  by  the  Statutes  of  1869:  with  an 
APPENDIX  containing  the  Statutes,  Orders  and  Forms.  By  John  F. 
BuLLBT,  B.A.,  of  the  Inner  Temple,  Esa.,  Barrister  at  Law,  and 
J.  W.  Willis-Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister  at 
Law.    With  Supplement,  including  the  Orders  to  dOth  April,  1870. 

The  Supplement  may  be  had  separately,  U.  sewed. 


"  It  woald  be  impoMible,  withio  oor  limiu,  to 
pltc*  before  our  readers  uy  worthy  resame  of 
tbi«  complete  Maniul.  The  eetepliei  merit  of  the 


work  itcompleteBeM»  and  we  think  we  may  tsenre 
oar  readers  that  work  so  well  done  will  meet  with 
iu  reward."— Xi«»  Mmgmtim, 


^M^^^^^^i^^^/^i^^ta^'^^itfS^ 


t 


Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.,  10«.  6</.  cloth. 

A  MANUAL  of  SOLICITORS'  BOOKKEEPING:  coin- 
rising  Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Double 
try,  with  Forms  of  Account  and  other  Books  relating  to  Bills,  Cash,  &c., 
showing  their  Operation,  ^ivine  Instructions  for  Keeping,  Posting  and 
Balanciue  them,  and  Directions  for  Drawing  Costs,  adapted  to  a  large  or 
small,  sole  or  partnership  business.  By  W.  B.  Coombs,  Law  Accountant 
and  Costs  Drausman. 

*•*  The  various  Account  Boohs  described  in  the  above  System,  the  forms  of 
nhioh  are  copyright,  may  be  had  from  the  Publishers  at  the  prices 
stated  in  the  work,  page  274. 


"  It  adda  aome  excellent  Inttructiona  for 
drawing  bUla  of  coata.     Mr.  Coomba  is   a 

CBllcd  man,  and  baa  produced  s  practical 
k."— Zaw  Time$. 

'*  A  work  in  which  the  really  superfluoua  haa 
been  omitted,  and  that  only  which  la  neeeaaaiy 
and  lueful  in  the  ordinary  routine  in  an  attor- 
ney's office  has  been  retained.  He  haa  per- 
formed hia  task  in  a  masterly  manner,  and  in 
dtrfog  ao  haa  given  the  why  and  the  wherefore 
of  the  whole  system  of  Solicitors'  Bookkeeping. 
The  volume  is  the  most  comprehensive  we  re- 
member to  have  aeen  on  the  subject,  and  ttom 
the  clear  and  intelligible  manner  in  which  the 
whole  haa  been  worked  out  it  will  render  It 
unexceptionable  in  the  hands  of  the  student 
and  the  practitioner." — Law  Magagine, 

'*  Bo  clear  do  the  instructions  appear,  that  s 
tyro  of  average  akill  andabilitiea,  with  applica- 
tion, could  under  ordinary  circumstanoes  open 
and  keep  the  accounts  of  a  biuiness ;  and,  so  fhr 
as  we  can  Judge,  the  author  haa  succeeded  in 
Ilia  endeavour  to  diveatSolicitora'  Bookkeeping 


of  complexity,  and  to  be  concise  and  simple, 
without  being  Inefficient."— Z<it0  Journal. 

*'  This  is  not  merely  a  valuable  addition  to 
the  library  of  every  solicitor,  it  is  a  book  that 
every  articled  clerk,  now  that  intermediate 
examinations  embrace  bookkeeping,  will  be 
read  with  profit  and  benefit  to  himself.  It 
may  be  fairly  said  to  exhaust  the  subject  of 
which  it  txeBin.'*— Solicitor^  Journal. 

*'  Mr.  Coombs'  Manual  of  Solicitors'  Book- 
keeping, in  our  opinion,  takes  the  safe  middle 
course,  between  too  great  intricacy  of  arrange- 
ment on  one  side,  and  want  of  detail  and  ex- 
planation on  the  other.  Hia  system  can  he 
equally  followed  in  a  small  office,  where  a 
regular  accountant  ia  not  employed,  and  in 
an  office  where  the  staff  is  large.  Solicitora 
who  manage  property  will  find  the  specimens 
of  rental  accounts  given  in  the  Appendix  very 
useful."— /niA  Lav  Times. 

"This  is  a  work  of  considerable  extent,  pre- 
pared at  the  request  of  eminent  solicitors,  by 
an  experienced  law  accountant."— il/A«n«min. 


Lushington's  Naval  Prize  Law. 

Royal  8to^  10«.  6d.  clotb. 

A  MANUAL  of  NAVAL  PRIZE  LAW.      By  Godfrey 
LusHiNGTON,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 


^^^^^\^^M^^^^^^^^/\/^^ 


Lovesy's  Law  of  Arbitration  (Masters  and  Workmen). 

12mo.  4«.  cloth. 
{Dedicated,  by  permission,  to  Lord  St.  Leonards.) 

THE  LAW  of  ARBITRATION  between  MASTERS  and 
WORKMEN,  as  founded  upon  the  Councils  of  Conciliation  Act  of  1867 
(30  k  31  Vict.  c.  105),  the  Masters  and  Workmen  Act  (6  Geo.  4,  c.  96),  and 
other  Acts,  with  an  Introduction  and  Notes.  By  C.  W.  Loyesy,  Esq.,  of 
the  Middle  Temple,  Barrister  at  Law. 
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Hertsleffl  Commercial  Treaties. 

8to.,  Vol.  XIL,  iOs.  cloth. 

HERTSLET'S  TREATIES  of  Commerce,  Navigatiou,  Slave 
Trade,  Post  Office  CommunicationSy  Copyright,  &c.,  at  present  subsistiog 
between  Great  Britain  and  Foreign  Powers.  Compiled  from  Authentic 
Documents  by  Edwabd  Hertslet,  Esq.,  Librarian  and  Keeper  of  the 
Papers  of  the  Foreign  Office.  Vol.  XI  I.  includes  an  Index  of  Subjects 
to  the  Twelve  published  Volumes,  which  is  also  sold  separately,  price  10».  in 
cloth  boards. 

•^»  Vol.  1,  price  12*. ;  Vol.  2,  price  12#. ;  Vol.  3,  price  18#. ;  Vol.  4,  price  18*. ; 
Vol.  5, price  20s.;  Vol.  6, price  25t.;  Vol.!, price  30$.;  Vol, S, price  dOM^i 
Vol.  9,  price  dOs.;  Vol,  10,  price  30*. ;  Vol.  11,  price  30#.;  may  be  had 
geparately  to  complete  sett,  or  the  Work  may  he  had  complete  in  Tmelvc 
Volumes,  price  £14  :  Ibe.,  boards, 

List  of  SUBXicra: — Aliens — Annj — Baukni|itcj — Births  Abroad — Boundaries — Bnikcrs— Burial 
Groauds  Abroad— Chapels,  Chaplains,  &c.,  Abroad — Claims— Coal — Coasting  Trade^-Colli- 
sioDS  at  Sea — Colonial —Commerce  and  Navigation  (TreatieSt  Ace.)— Consuls— Ci^yrigbt—* 
Criminals:  Murder — Currency— Deaths  Abroad — Deserters— Diploouitic — Duties:  Vessels 
and  Cargoes — Emigration  aud  immigration — Enlistments — Extradition— Factories— Fisheriea^ 
&c — Flags — Free  Ports — Governmenc — Jurisdiction— Justice — Laboureis— Lav — Light  Dues, 
&c.— Loans — Lotteries — Maritime  Lav — Marriages,  Births,  Deatl»,&c. — Mediations, A vanis, 
&c.— Medical — Most  Favoured  Nation — Navigation — Navy — Neutrality— Offenders  (Crimi- 
nals)— Orders,  Medals,  ice — Passenger  Vessels,  &c. — Passports — Patents*— Peusions,  &c. — 
PilotMge  :  Pilots— Piracy :  Pirates — Posul  (Treaties,  &c.>— PosUl  (Warrants,  Acts,  iu,) — 
Precedeuce — Privileges:  Vessels  aud  Cargors — Prizes,  Sei2ures,&c. —  Property — Qaarantiue— 
Reciprocity — Religion:  Chapels,  &c. — Rrveuues  (Foreign)^ Right  of  Search  and  Visit — 
Rivers,  Lakes,  &c. — Seamen — Shipping  Dues,  &c. — Sl«ipvrecks — Stave  Tr<ide:  Slavery,  &c. — 
Smuggling—Sound  Dues— Stade  Toll— Sugar-Tariffs— Taxes— Telegmph— Territories— TrMie 
-Trade  Marks— Trade  and  Navigation— War,  &c.— Wills— Wrecks  and  Sulvage— Yachts. 


Trowef  8  Church  Building  Laws. 

Post  8vo.,  8«.  cloth. 

THE  LAW  of  the  BUILDING  of  CHURCHES,  PAR- 
SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places. 
By  Chablbs  Francis  Trowbb,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister 
at  Law,  late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Pre- 
sentations to  Lord  Chancellor  Westbury. 

"  We  may  pronounce  it  a  useful  work.  It  con- 
tains a  great  mass  of  information  of  easenttal  im- 
port, and  those  who,  as  parishioners^  legal  ad- 
risers,  or  clergymeo,  are  concerned  with  glebes, 
endowments, district  chapelrics.  parishes, ecclesi. 
astical  commissions,  and  such  like  matters,  about 
which  the  imblic,  and  nou^lythe  clerical  public, 
seem  to  know  but  little,  but  which  it  is  needless 
to  say  are  matters  of  much  importance.*'— &/I- 

*'  His  book  is  just  the  one  we  could  wish  eTerr 
clergyman  to  possess,  for  if  it  was  in  thehsndsof 
oor  readers  they  would  be  saved  the  trouble  of 
asking  as  very  many  qaesd<»s.'*— C^^VaUeanMr/. 


In  a  well-arranged  volume  thb  gcntleaiaa 
poinu  out  coooisely  and  intelligibly  how  the  diffi- 
culties which  usually  beset  parties  in  such  mat- 
ters maybe  avoided.*— Oi(fertf  Univertitw Htrmli, 

**  On  all  the  topics  germane  to  iu  title  this  vo- 
lume will  be  found  a  handy  book  of  coeleaiasiical 
law,  and  should  on  that  account  be  made  widely 
known  among  the  clergy."— CA«r«A  MmU. 

'*  It  is  a  compact  and  handy  treatise,  very  dearly 
written,  well  arranged,  easy  of  reference,  and,  be- 
sides a  good  table  of  contents,  it  hss  an  elaborate 
Index.  U  is  a  hock  we  are  glad  to  have  and  to 
recommend.'*— Xilcrery  darviaMm. 


Field's  Law  Relating  to  Curates,  &c. 

Post  8vo-,  6«.  cloth 

The  LAW  RELATING  to  PROTESTANT  CURATES  and 
the  RESIDENCE  of  INCUMBENTS  or  their  BENEFICES  in  ENG- 
LAND  and  IRELAND.  By  C.  D.  Field,  M.A.,  LL.D.,  late  Scholar  of 
Trin.  Coll.  Dublin,  and  now  of  H.  M.'s  Bengal  Civil  Service;  recently 
Judge  of  the  Principal  Court  of  Small  Causes  at  &ishnaghur;  and  Registrar 
of  H.  M.'g  High  Court  of  Judicature  at  Fort  William  in  Bengal ;  Aadior  of 
^*  The  Law  of  Evidence  in  India."  &c. 
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Michad  and  Will's  Law  of  Gas  and  Water  Supply. 

Post  8vo.,  18«.  cloth. 

THE  LAW  of  GAS  and  WATER  SUPPLY ;  comprising  the 
Rights  and  Duties  as  well  of  Local  Authorities  as  of  Private  Companies  in 
regard  thereto,  and  including  the  Legislation  of  the  last  Session  of  Par- 
liament. By  W.  H.  MioHABL  and  J.  Suibess  Will,  Esqrs.,  Barristers 
at  Law. 


**  Littl«  doubt  exisU  th*t  aar  vm  and  w«ter 
conpaay  restinic  cantoated  witxioot  haviog  par- 
lumcnury  powers  mast  b«  considered  m  pur- 
saing  ft  moat  daoKeroos  policy.  As  to  the  steps 
to  b«  taken  to  place  mauers  on  a  proper  basis, 
we  refer  those  interested  to  the  work  of  Messrs. 
Michael  and  Will,  where  all  the  rifhts  aod  lia- 
bilities  of  companies  under  the  acts  are  well  and 
fully  set  forth,  and  we  feel  thorooKhly  justified 
in  rccommeoding  tha  rolunM"—Law  Timts. 

**  On  the  whole  we  can  thoroughly  recommend 
tha  work  to  those  who  require  guidance  on  the 
auhiect.  To  parliameotarr  practitioners  and  to 
the  legal  advisers  of  the  local  authorities  whiuu 
luve  of  lata  in  so  many  placea  uodertaken  tha 
■kanacement  of  the  gas  and  water  supply,  it  will 
doubtless  b«  a  convenient  manual/'— &/iW<0ri' 
Jmrmml. 

**  Jltis  compilation  appear*  to  us  to  be  cafefully 


arranged,  and  cannot  hi\  to  be  of  considerable 
use  to  the  large  section  uf  the  community  per> 
aonally  intereMed  in  the  subject  to  which  it  relates. 
The  »ork  before  us  supplies  the  necessary  infor* 
mation  for  ennblinK  people  to  pat  the  law,  such  as 
it  is,  in  operation  **—  Palt  Malt  Omttttt. 

**  There  is  an  able  ioiroduction  by  Mr.  Michael 
on  ga»  supply,  and  an  essay  of  equal  merit  on 
water  supply  by  Mr.  Will.  1  here  is  a  copioua 
and  careful  index, a  list  of  cases,  aiid  an  index  of 
statutes.  On  the  whole,  we  think  that  we  may 
safely  say  that  this  is  an  honest  and  a  successfm 
attempt  to  deal  with  the  laws  affecting  gas  and 
water  supply."- i.a«  Jommai, 

**  Of  this  worit  it  may  be  said,  that  no  gas  or 
water  company  or  local  authority  can  well  do 
without  it.  The  names  of  the  writers  are  a  suffi- 
cient guarantee  for  the  completeness  of  the  work." 
^Jeumml  9f  Gm$  mud  Wmt*r  Smppiv* 


Sir  T.  E.  May's  Parliamentaiy  Practice.— Sixth  Edition* 

One  Tery  thick  volumei  8vo.,  85«.  cloth. 

A  TREATISE  on  the  LAW,  PRIVILEGES,  PROCEED- 
INGS and  USAGE  of  PARLIAMENT.  By  Sir  Thomas  Erskinb 
Mat,  K.C.B.,  of  the  Middle  Temple,  Barrister  at  Law;  Clerk  of  the  House 
of  Commons.    .Sixth  Edition,  Revised  and  Enlarged. 

CoVTSiTTS :— Book  T.  Constitution,  Powen  and  PriTileges  of  ParlUment.— Book  TI.  Practice 
and  Proceedings  In  Parliament.— Book  III.  The  Manner  of  Passing  Private  Bills,  vith  the 
Standing  Orders  in  both  Houses,  and  the  most  recent  Precedents. 

reputation  among  lawyers  than  May's  Parlia- 
mentary Practice.  Since  the  first  publication 
In  1844,  a  succession  of  editions  have  been 
called  for,  and  now,  after  an  interval  of  four 
years  since  the  issue  of  the  fifth,  a  sixth 
edition  has  been  found  necessary.  The  work 
ia  too  well-known  to  need  the  repetition  of  any 
description  of  its  scope.**— So/icitor«' Jovnia/. 
*'  His  well-known  treatise  on  the  *  Law  and 
Usage  of  Pvliament*  at  once  placed  him  upon 
a  level  with  Hatsell.and  Is  now  the  recognized 
text-book,  not  in  England  only,  but  in  her 
colonies,  and  wherever  parliamentary  govern- 
ment is  attempted.  It  may  almost  be  said  to 
be  better  known  at  Australia  than  at  West- 
minster, as  the  practice  of  colonial  legislatures 
Is  less  settled  than  our  own,  and  out  country- 
men at  the  Antipodes  are  more  combative 
than  ourselves  upon  points  of  order  and  pro- 
cedure. In  Germany  it  has  been  translated 
for  the  use  of  the  Prussian  and  North  German 
Parliaments,  and  we  have  found  It  in  a  book- 
sellei's  shop  at  Pesth,  in  the  Hungarian  lan- 
guage, under  the   name   of  'May  £rskiiie 


*'81r  T.  Erskine  May  deserves  the  best 
thanks  of  all  who  are  Interested  in  parliamen- 
tary proceedings,  for  the  care  and  attention  he 
has  bestowed  in  preparing  this  edition  of  hia 
valuable  work."— I<at0  Magatine. 

**  We  hail  with  satisfaction  a  new  edition  of 
this  admirable  work.  The  politician,  the  law- 
yer, the  parliamentary  agent  and  the  educated 
gentleman,  will  find  here  a  teacher,  a  guide, 
a  digest  of  practice  and  a  pleasing  companion. 
To  lejral  readers,  the  first  portion  of  this  work 
is  of  the  most  value.  We  may  advert  to  the 
great  care  with  which  the  author  has  noted 
np  and  incorporated  In  this  new  edition  all 
the  changes  and  events  of  importance  since 
the  publication  of  the  filth  edition."— late 
Jawrnal. 

"  Six  editions  in  twenty- four  years  attest 
the  estimation  in  which  this  great  work  is 
held  by  the  roembera  of  successive  Parlia- 
ments, by  the  promoters  of  private  bills,  and 
by  constitutional  lawyers  It  is  an  exhaustive 
treatise  on  that  most  lawlcM  of  all  law  the 
Law  of  Parliament."— Zaw  7Vm«. 

*'  Perhaps  no  work  has  achieved  a  greater 


Drewry's  Equiiy  Pleader. 


12ino.,  6«.  cloth. 

A  CONCISE  TREATISE  on  the  PRINCIPLES  of  EQUITY 
PLEADING ;  with  Precedents.  By  C.  Stewakt  Drbwrt,  of  the  Inner 
Temple,  Esq.,  Barrister  at  Law. 

*'  It  will  be  found  of  great  utility  as  Intro-      refresh  the  memory  after  the  study  of  the 
duetory  to  the  more  elaborate  treatises,  or  to       larger  books.'*— Xaw  rimes. 
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Olen's  Law  of  HifjfhwajB.— Second  Edition. 

P«l  8*0.,  20i.  elolh. 
The  LA.W  of  HIGHWAYS:  cotnpruiag  the  Highwaj^  Acts 
1835,  1802  and  1864  ;  the  South  Wale«  Highway  Act ;  the  St»tBtn  wid 
DecuioQB  of  the  Court*  on  the  sntnect  of  Higbw&yi,  Bridge*,  Perrie*,  tec, 
iDclttdiog  the  Dntiei  ot  Highway  Boarda,  Snrvejon  of  Highw■y^  the  Iav 
of  Highwayg  in  Local  Boanl  of  Health  Dittnctt;  Uighwsn  uMetted  by 
Railway!,  and  LocomotiTet  on  Highwari.  With  u  Appenifiz  of  St«tntM 
n  fom  idrtingto  Highways.  By  W.  CrNtfinoHAM  Olkit,  £«q.,  Barrkter 
at  Law.    Second  Edition. 


nilhl  im  JiKiktt  far 
ttani  1mm  ■poa  iIh  nkxci  u  hi  fenk  widk  a 
an  lot  iKtditT  Jiiirii—  tt  f  nu  taim.  >b4 
■  ftat  Imiti  ridliuw  nCtnsa,  lal  rts'cn 


(Mi1«Et  Aa  (Wialundal  uwdlonfanW 
la  iHifc  m-Mmw  to  jlM  pti  Llllly 111.  W*>r4 
•ar  aiHlkiiM  fankar  of  lUi  aniaJ  iditliia  tkaa 

Uliag  ohalatl  to  ba  pftJiempf.   fi  ku  tW 
•dTiBUCH.  to  BaBtaaa  uaanto   '   " 
■in.  o(  Mop  vf  11  Miaud  ud  v<l 


Fry's  Bpedfic  Performance  of  Contracts. 

S'o.,  16i;  doth. 
A  TREATISE  on    the    SPECIFIC    PERFORMANCE   of 
CONTRACTS,  including  thoae  of  Public  Companies,  with  a  Preliminarr 
Chapter  on  the  Proviiioiii  of  the  Chancery  Amendment  Ac^   1858.    By 
£dwab.d  FaT,  B.A.,  of  Lincoln's  Inn,  Eaq.,  Bairuter  at  Iaw. 

"  It  Kill  to  Htn  what  a  DuinJT  (nip  Iha      obI;  uiac  i  kBosli^i*  or  ili«  lav,  tal  tl  Itou 
Mikortott.k«nofliiiiiim«!*.a«iS>'lin«ini«rt      ■ '-■- ' '■  ■- 

Ut^ilfnliD  (to  aitjactioD  of ftrincl^i,  pnciH 
ia  tto  e^pniuoa  of  ttos,  ape  m  Itoir  ■poTiaiifM 

to  ito  putlcalu  eiH,  tol  la  all  h*  ''* "^ 

piaeiical.  Tto  praeuiloati  lato  a* 
(gSr^lil  flad  Id  It  U  .^.t~'  mba 
Bot  otij  what  Ito  lav 
tm^.'--l^  Hto«. 
•■  Mt  Pn  •  »J  "^ 

moo  remadT  to  apecififi  pcrfoni 
thu  to  Hwiublc  10  tto  pnroilc 


Fhillipe's  Law  of  Lonacy. 

Foat  EVD.,  IBt.  cloth. 
THE    LAW    CONCERNING    LUNATICS,  IDIOTS    wid 

PERSONS  of  UNSOUND  MIND.  By  Chabj^  Palmbb  PHIUJI>^ 
M.A.,  of  Lincoln's  Inn,  Eiq.,  Bairatei:  at  Law,  and  Secretary  to  the  Com- 
iniMlonen  of  Lunacy, 

"Hi.  C.  p.  Plilllfii|kijlD  hl>  Tinr  naoiplau.  "'P",  "*  !•  eoa  oa  nhicli  ito  aultor  kai 

iieaUvit  viev  afik*  pmvBi  Liw  ai  vail  ai  [ki  oalr  btari  tto  nui  of  BTtai  apiflieauoa  ud 
practice  itluiag  tolmacr."— /jv  Mjfai,f  tmd      raHucli.bat  «hick  »hov>  ■  raBiliaiiL*  vitk  tto 
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Butt  on  Compensation  under  the  Iridi  Lt&d  Aet,  1870. 

Royal  8vo ,  2£«.  doth. 

A  PRACTICAL  TREATISE  on  the  NEW  LAW  of  COM- 
PENSATION  to  TENANTS,  and  the  other  Provisions  of  the  Landlord 
and  Tenant  Act,  1870;  with  an  Appendix  of  Statutes  and  Rules,  and  a 
Chapter  on  the  recent  Judgment  in  the  Court  of  Appeal  in  Chancery.  By 
Isaac  Butt,  Esq.,  of  the  Inner  Temple,  Barrbter  at  Law,  one  of  Her 
Majesty's  Counsel  in  Ireland. 

'*  It  is  no  tiiiall  pniae  to  tay  that  this  ve  eonceraed  in  tho  vorking  of  the  act  this 

elaborate  work  is  worthy  of  the  high  repnta-  book  will  be  limply  indispensable,  and  it  is 

tion  of  Mr.  Butt,  and  yet  that  commendation  hardly  going  too  far  to  assert  that  It  will  give 

would  not  fairly  set   forth  the  merit  of  a  a  tone  to  the  interpretation  of  the  law."— low 

treatise  which  cannot  fail  to  vastly  enhance  Journal. 
the  xepukatioA  of  its  author.    To  those  who 
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Brandon's  Hayor'B  Ccmrt  Practioe. 

Svo.,  Ss.  6d,  cloth. 

EPITOME  of  the  NOTES  of  PRACTICE  of  the  MAYOR'S 
COURT  PRACTICE  of  the  CITY  of  LONDON  in  ordinary  Actions.  By 
Wooi>THOBPB  Brandon^  Esq.,  Barrister  at  Law. 


Olen'8  Law  of  Public  Health.— Sixth  Edition. 

8vo.,  80«.  cloth. 

The  LAW  relating  to  PUBLIC  HEALTH  and  LOCAL 
GOVERNMENT,  including  the  Law  relating  to  the  Removal  of  Nuisances 
injurious  to  Healdi,  the  Prevention  of  Diseases,  and  Sewer  Authorities ; 
with  the  Statutes  and  Cases.  By  W.  Cunnimoham  Gubk,  of  the  Middle 
Temple,  Esq.,  Barrister  at  Law. 


'*  We  can  thoroughly  recommend  the  work, 
not  only  to  lawyers,  but  also  to  members  of 
local  boards,  and  to  such,  if  any,  of  our  leg)s« 
lators  as  with  to  get  up  the  subject."— i^oii- 
eitors*  Journal. 

*'  It  Is  enough  to  say  that  as  a  well  ananged 
collection  of  the  law  as  it  Is,  with  notes  of  the 


various  deeislons  upon  it  by  the  courts,  sen- 
sible Instructions  and  practical  forms,  together 
with  a  most  copious  index,  by  which  this  large 
mass  of  law  is  rendered  readily  accessible, 
there  is  no  book  on  the  subject  bearing  any 
comparison  with  this  one  by  Mr.  Glen."— Xaw 
Timts, 


€h 


Smith's  Practice  of  ConYeyanciiig. 

Post  8vo.,  6s.  cloth. 

AN  ELEMENTARY  VIEW  of  the  PRACTICE  of  CON- 
VEYANCING  in  SOLICITORS'  OFFICES;  with  an  Outline  of  the 
Proceedings  under  the  Transfer  of  Land  and  Declaration  of  Title  Acts,  1862, 
for  the  use  of  Articled  Clerks.  By  Ebhund  Smith,  B.A.,  late  of  Pembroke 
College,  Cambridge.    Attorney  and  Solicitor. 


0^^^J»^^t^^^*A>^>f*^^^>» 


on  Cironmstantial  Evidence. — Fourth  Edition. 

8To.y  10«.  cloth. 

AN  ESSAY  on  the  PRINCIPLES  of  CIRCUMSTANTIAL 
EVIDENCE.  Illustrated  by  numerous  Cases.  By  the  late  William 
Wills,  Esq.  Fourth  Edition,  edited  by  his  Son,  Alvrsd  Wills,  Esq., 
Barrister  at  Law. 
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GriiBiL 


12ino.,  Idf.  cloth. 


THE  PRINCIPLES  and  PRACTICE  of  the  LAW  of  EVI- 
DENCE.  By  Edmund  Powbll,  M.A.,  of  tbe  Inner  Temple,  Barrister  at 
Law.  Third  Edition  by  John  Gutixr,  B. A.,  of  Lincoln's  Inn,  Barrister 
at  Law,  Professor  of  English  Law  and  Jurisprudence,  and  Professor  of 
Indian  Jurisprudence  at  King's  College,  London;  and  Edmund  Fuller 
Gbiffin,  B.A.,  of  Lincoln's  Inn,  Barrister  at  Law.  To  which  is  added  a 
SUPPLEMENT  containing  tlie  alterations  in  the  Law  of  Evidence  to 
Michaelmas,  1869. 

The  Supplement  may  be  had  separately  price  Is,  sewed. 


**  We  have  very  great  pleasure  In  noticing 
thli  edition  of  a  work  with  which  we  have  long 
been  familiar.  It  was  certainly  a  good  idea  to 
make  the  book  useful  to  the  equity  practitioner. 
It  was  a  still  better  idea  to  adapt  the  Anglo- 
Indian  rules  of  evidence,  which  must  assist 
materially  those  who  are  stnd\ing  in  England 
for  the  Indian  bar,  or  preparing  for  the  Indian 
civil  service.  Mr.  Cutler,  Iwing  Professor  of 
Indian  Jurisprudence  at  King's  College,  has 
executed  this  latter  bianch  of  the  work  with 
the  ability  which  was  to  be  expected  trom  htm, 
and  we  can  heartily  recommend  this  excellent 
edition  of  Mr.  Powell's  book  as  likely  to  prove 
of  very  wide  utility." — Law  Times. 

**  To  put  before  students  in  an  attractive 
and  concise  foim  the  principles  of  the  laws  of 
evidence  the  anthom  have  achieved  a  success. 
The  treatise  befoie  us  has  with  great  care  and 
skill  incorporated  the  principles  of  evidence 
observed  in  equity,  and  aUo  the  salient  rules 
adopted  in  the  Aujrlo-Indian  courts.  While 
we  think  that  the  sphere  of  this  treatise  must 
be  confined  to  the  education  of  students,  we 
have  no  hesitation  in  asserting  that  within  that 
sphere  the  book  is  a  great  success,  and  we 
cordially  recommend  the  volume  to  students 
both  for  the  English  bar  and  for  the  Indian 
bar.  Its  simplicity  and  perspicuity  render  it 
also  a  valuable  aid  to  members  of  the  Indian 
civil  service." — Law  Journal. 

*'  This  is  a  new  edition  of  a  work  which  we 
fancy  has  scarcely  been  as  well  known  as  it 
deserves.  It  has  not  of  course  the  pretensions 
to  completeness  of  Mr.  Pitt  Taylor's  book,  nor 
possibly  has  it  so  much  merit  as  an  original 
and  scientific  treatise  as  Mr.  Best's,  at  the 
same  time  it  is  probably  more  useftil  than 
either  for  ready  reference  in  court  on  ordinary 
points.  The  preaent  volume  is  of  handy  size, 
is  moderately  cheap,  and  its  contents  are  re- 

*•*  AUhough  in  this  work  the  most  important  decisions  only  are  qttoted^and  as  a  rule  bmtonet 

is  given  for  each  proposition^  yet  Aere  areupwards  qfiOOcases  citedtherein  which  do  not  sfipear 
in  the  table  ^  cases  prefixed  to  the  latest  edition  <tf  **  Taylor  on  Evidenee.** 


markably  well  arranged,  so  that  anything  it 
contains  can  be  rapidly  found.  We  think 
this  will  be  enough  to  make  the  work  useful 
to  practitioner*  on  circuit,  at  quarter  sessions, 
and  especially  in  county  courts  where  access 
to  a  library  is  not  usually  to  be  had  and  it  is 
inconvenient  or  Impossible  to  take  many  or 
large  books.  To  students  and  young  barria- 
ters  also  the  book  will  be  usefiil,  not  only  for 
reading  at  home,  as  more  practical  than  Best 
and  less  detailed  than  Taylor,  but  also  for 
taking  with  them  into  cmuL**^  Solieilorf 
Journal. 

**  This  is  a  good  edition  of  a  very  useful  work. 
The  Ixiok  itself  we  have  always  considered  as 
well  adapted  for  the  student  and  convenient 
for  the  practitioner.  It  exphuns  principVai 
clearly,  and  illuitrates  them  without  over- 
loading them  by  the  cases  quoted.  The  work 
is  more  practical  in  its  object  tlian  that  of 
Mr.  Best,  and  treats  the  subject  in  a  more 
succinct  manner  than  Mr.  Pitt  Taylor.  There 
could  be  no  better  intioduction  to  the  study 
of  the  law  of  evidence  than  Mr.  Powell's  book, 
whilst  it  is  perfectly  suitable  for  ordinary 
reference,  and  the  care  that  has  been  bestowed 
on  it  by  the  present  editors  will,  we  think, 
consiilerablv  enhance  its  value  The  law  has 
been  brcugnt  c  own  to  the  close  of  last  year, 
and  the  principles  of  the  law  of  evidence 
foUowed  by  the  Court  of  Chancery  have  been 
incorporated  in  the  work,  and  the  rules  of 
evidence  adopted  by  the  Angio-Indian  courts 
have  been  referred  to,  the  chief  part  of  the 
Indian  Evidence  Act  being  in  the  appendix. 
This  last  feature  of  the  work  will  render  it 
very  valuable  for  those  who  are  studying  for 
the  Indian  civil  service,  and  will  not  be  with- 
out interest  for  nil  who  wish  to  understand 
thoroughly  the  principles  of  the  law  of  evi- 
dence."— Law  Magaxine  and  Bentw. 


Holland  on  the  Form  of  the  Law. 

Svo.,  7s.  6d,  cloth. 

ESSAYS  upon  the  FORM  of  the  LAW.  By  Thomas  Erskine 
Holland,  M.A.,  Fellow  of  Exeter  College,  Oxford,  and  of  Lincoln's  Inn, 
Barrister  at  Law. 


*'  a  work  of  great  ability."— iltfkaumim. 

"  Entitled  to  very  high  commendation." — 
Law  Times, 

**  The  essays  of  an  author  so  well  qualified 
to  write  upon  the  subject."— Z>atr  JournaL 

"  We  can   confidently  recommend   these 


essays  to  our  readers.'*^  Aats  Magaxine. 

**A  work  in  which  the  whole  matter  is 
easily  intelligibje  to  the  lay  as  well  as  the 
professional  public  " — Salwday  Review. 

*'  Mr.  Holland's  extremelv  valuable  and  in- 
genious 9tUiya,'*'SjMctator. 
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Wigram  on  Extrinsio  Evidence  as  to  Wills. 

Fourth  Edition.    Svo.,  Il«.  cloth. 

AN  EXAMINATION  OF  THE  RULES  OF  LAW  respectinff 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTER- 
PRETATION OF  WILLS.  By  the  Right  Hon.  Sir  Jambs  Wigram, 
Knt  The  Fourth  Edition,  prepared  for  the  press  with  the  sanction  of  the 
learned  Author,  by  W.  Knox  Wigram,  M.A.,  of  Lincohi's  Inn,  Esq., 
Barrister-at-Law. 


"In  the  eelcKnted  treatiM  of  Sir  Jamvt 
Wigrani.  the  rules  of  law  are  stated,  discusfed 
•od  explained  in  a  manner  which  has  excited  iha 


admiration  of  every  jadfe  who  has  had  to  con- 
snlt  it "— Xtfrtf  KingtJwn,  in  a  Priv9  CawicU 
Jtidgmgnt^Juiy  Blk,  1858. 
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Williams's  Common  Law  Pleading  and  Practice. 

8vo.,  12«.  cloth. 

An  INTRODUCTION  to  PRACTICE  and  PLEADING 
m  the  SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the 
whole  proceedings  in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Cham- 
bers; top^ether  with  the  Rules  of  Pleading  and  Practice,  and  Forms  of  all  the 
principal  Proceedings.  By  Watkin  Williams,  Esq.,  M.P.,  of  the  Inner 
Temple,  Barrister  at  Law. 

'*  For  the  Sindent  especially  the  book  has  faa-  with  a  practical  treatment  of  the  snhject,  illus- 

tnres  of  peculiar  value,  it  is  at  the  same  time  traced  by  forms  and  examples  of  the  main  pro- 

sctentific  and  practical,  and  thronghont  the  work  ceedinys."— Jflniii. 
there  is  a  jndicioiu  union  of  general  priociplaa 
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Bainbridge'fl  Law  of  Mines  and  Minerals.— 3rd  Edit. 

8vo.,  30s,  cloth. 

A  TREATISE  on  the  LAW  of  MINES  and  MINERALS. 
By  WiLLiAU  Bainbribob,  Esq.,  F.G.S.,  of  the  Inner  Temple,  Barrister 
at  Law.  Third  Edition,  carefully  revised,  and  much  enlarged  by  additional 
matter  relating  to  manorial  rights — rights  of  way  and  water  and  other  mining 
easements— the  sale  of  mines  and  shares — the  construction  of  leases— cost 
book  and  general  partnerships — injuries  from  undermining  and  inundations — 
barriers  and  working  out  of  bounds.  With  an  Appendix  of  Forms  and 
Customs  and  a  Glossary  of  English  Mining  Terms. 


*'  When  a  work  has  reached  three  editions^ 
criticism  as  to  its  practical  value  is  saperfluous. 
We  believe  that  this  work  was  the  first  pub- 
lished in  England  on  the  special  subject  of 
mining  law — others  have  since  been  published 
— butwe  see  noieason  in  looking atthe  volume 
before  us  to  believe  that  it  has  yet  been  super- 
seded."— Law  Magazine. 

"  Mr.  Bainbridge  was  we  believe  the  first  to 
collect  and  publish,  in  a  separate  treatise,  the 
Law  of  Mines  and  Minerals,  and  the  work  was 
so  well  done  that  his  volume  at  once  took  its 
place  in  the  law  library  as  the  text  book  on  the 
subject  to  which  it  was  devoted.  This  work 
must  be  already  familiar  to  all  readers  whose 
practice  brings  them  in  any  manner  in  con- 
nection with  mines  or  mining,  and  they  well 
know  its  value.  We  can  only  say  of  this  new 
edition  that  it  is  in  all  respects  worthy  of  its 
predecessors." — Lav  Timei. 
•  •'  After  an  interval  of  eleven  years  we  have 
to  welcome  s  new  edition  of  Mr.  Bainbridge's 


work  on  mines  and  minerals.  It  would  be 
entirely  superfluous  to  attempt  a  general  re- 
view of  a  work  which  has  for  so  long  a  period 
occupied  the  position  of  the  standard  work  on 
this  important  subject.  Those  only  who,  by 
the  nature  of  their  practice,  have  learned  to 
lean  upon  Mr.  Bainbridge  as  on  a  solid  staff, 
can  appreciate  the  deep  research,  the  admira- 
ble method,  and  the  graceful  style  of  this 
model  treatise.  Therefore  we  are  merely  re- 
duced to  the  inquiry,  whether  the  law  has,  by 
force  of  statutes  and  of  judicial  deiiaions,  un- 
dergone such  development,  modification^  or 
change  since  the  year  1856  as  to  Justify  a  new 
edition?  That  question  may  be  readily 
answered  in  the  ai&rmative,  and  the  additions 
and  corrections  made  in  the  volume  before  us 
fiirnish  ample  evidence  of  the  fact.  It  may  be 
also  stated  that  this  book,  being  priced  at  30«., 
has  the  exceptional  character  or  being  a  cheap 
law  publication."— Xat0 /ottrmi{. 
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Field's  TaUe  o^  and  ]bdex  to,  Lidian  Statata  Law. 

Demy  4to.,  42«.  cloth. 

A  CHRONOLOGICAL  TABLE  of  and  INDEX  to  the 
INDIAN  STATUTE-BOOK  from  the  Year  1884,  with  a  Geoeral  Intro- 
ductioD  to  the  Statute  Law  of  India.  By  C.  D.  Field,  M.A.,  LL-D.,  of 
the  Inner  Temple,  Barrister  at  Law,  and  of  H.M.'s  Bengal  Civil  Serviee. 

**  Mr.  Field  bu  prodac«d  a  work  which  will        in  Indim,  hot  to  thoM  jpneUiiaf  in  tk*  PriTy 
be  extremely  ttsefnl,  doC  oolj  to  the  profession        ComciJ  at  home.**— AfiCT<#r<*  ■ 


■O 


Cutler  and  QrifBn's  Indian  Criminal  Law. 

8vo.  6*.  cloth. 

AN  ANALYSIS  of  the  INDIAN  PENAL  CODE  (including 
the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  Johh 
CuTLBR,  B.A.,  of  Lincoln's  Inn,  Barrister  at  JUiw,  Professor  of  English 
Law  and  Jarisprndence,'  and  Professor  of  Indian  Jurisprudence  at  King's 
College,  London,  and  Edmund  Fdlleb  Gbiffik,  BA.,  of  Lincoln's  Inn, 
Barrister  at  Law. 


"It  may  be  added  that  the  code  U  Just  at 
at  present  out  of  print,  so  that  the  production 
of  an  analysis  at  the  present  moment  Is  espe- 
cially opportune.  ICessm.  Cutler  and  Griffln 
haTe  produced  a  useful  little  book,  and  pro- 
duced it  at  a  time  when  it  will  be  especially 
useful."— iSolac«ft>rs*  Journal. 

**This  analysis  of  the  Indian  Penal  Code 
seems  to  have  conferred  a  great  boon  on  the 
Indian  practitioner,  and  will  doubtless  be  of 


use  to  professional  men  in  Eni^aad.    It  haa  a 
good  index.** — Law  Magaxint. 

"This  is  a  work  intended  for  stadenti  and 
for  practitioners  in  India.  Knowing  bow  well 
.the  same  authors  edited  the  Indian  portion  of 
Powell  on  Evidenoe,  we  should  be  content  to 
take  it  on  the  fhith  of  their  reputation  only. 
The  mode  of  analysis  is  rery  clear  and  bringa 
well  forward  the  pramineat  features  of  thn 
code.**— Xow  Time*. 


^h^^^«^^^AM^^^^«#^^^^Mr 


Davis's  Criminal  Law  Consolidation  Acts. 

12mo.,  lOf.  cloth. 

THE  NEW  CRIMINAL  LAW  CONSOLIDATION  ACTS, 
1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copioes 
reference  to  Cases  decided  by  the  Court  of  Criminal  AppeaL  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  npon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Ofienoes  under  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  yiew  the  particular  Offence, 
the  Old  or  New  Statute  upon  whicn  it  is  founded,  and  the  Limits  of  Punish- 
ment; and  a  full  Index.  By  Jaxbs  Edwabd  Djlyis,  Esq.,  Barrister- 
at-Law. 


Powell's  Law  of  Inland  Carriers.— Second 

8to.,  lif.  cloth. 

THE  LAW  OF  INLAND  CARRIERS,  especiaUj  as  regu- 
lated by  the  Railway  and  Canal  Traffic  Act,  1854.  By  £dmund  Poweli., 
Esq.,  of  Lincoln  College,  Ozon,  M.A.,  and  of  the  Western  Circuit,  Barrister 
at  Law,  Author  of  ''  Principles  and  Practice  of  the  Law  of  Evidence." 
Second  Edition,  almost  re-written. 


**  Mr.  PowelKs  wriiiog is  sioenlsrly  precise  and 
condensed,  withont  being  at  all  dry,  as  those  who 
have  read  his  admir&bie  Book  of  KTidcoce  will 
anest.  It  will  be  seen,  from  our  oatlioe  of  the 
contents,  how  exhanstively  the  sob)ect  has  been 
treated,  and  that  it  is  entitled  to  be,  that  which 


it  aspires  to  beoome,  the  text  book  on  the  Law  of 
Carrien.**— £«»  TieM*. 

*'  'like  two  chspters  on  the  Railway  and  Canal 
Traffic  Act,  1890,  are  ^uite  new,  and  the  recent 
cases  under  the  oroTisions  of  that  staiete  are 
■naljaed  in  Ineid  laagasge,'*— £«»  Mmgm* 


Smith's  Bar  Education. 

8vo.,  9s.  cloth. 

A  HISTORY  of  EDUCATION  for  the  ENGLISH  BAR, 
with  SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY. 
By  Philip  Anstib  Sxitb,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law. 
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Forethoret.  Report  of  caw  The  Queen  at  the  proiecutioii  of  Wllliains 
V.  Nicholaoiiy  for  removing  Shingle  from  the  Foreshore  at  Withemsea. 
Heard  at  the  Police  Court,  Hull,  SUt  May,  1870.    8to.  U.  sewed. 

A  Lotter  to  fhe  "Bight  Hon.  the  Lord  High  Chancellor  conceming 

Pigests  and  Codes.  By  William  Riohabd  Fibhsb,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law.    Rioyal  8to.  la.  sewed. 

Indian  Ciyll  Service  Examlnationi.   On  reporting  Catet  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of 
India :  Being  a  Lecture  delivered  on  Wednesday,  June  12,  1867.  at  King's 
College,  London.  By  John  Cutlbb,  B.A.,  of  Lincoln's  Inn,  Barrister  at 
Law,  Professor  of  English  Law  and  Jurisprudence  and  Professor  of  Indian 
Jurisprudence  at  Kin^s  College^  London.    8vo.y  1«.  sewed. 

Cutler'a  Voluntary  and  other  Settlementa,  including  the  01  st  section 

of  the  Bankruptcy  Act,  1869.  By  John  Cutlbb,  B.A.,  of  Lincob's  Inn, 
Esq.,  Barrister  at  Law.    8vo.  d«.  cloth. 

Hamel's  International  Law,  in  connexion  with  Mnnioipal  Statutes 

relating  to  the  Commerce,  Rights  and  Liabilities  of  the  Subjects  of  Neutral 
States  pending  Foreien  War ;  considered  with  reference  to  the  Case  of  the 
Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
Feux  Hargravb  Hamel,  Barrister  at  Law.    Post  8vo.  Ss.  boards. 

FranoilIon*s  Lectures,  Elementary  and  Pamiliar,  on  English  Law. 
First  and  Sboond  Series.  By  Jambs  Framoillok,  Esq.,  County  Court 
Judge.    2  vols.  8to.  8«.  each  cloth. 

Pearoe's  Guide  to  the  Inns  of  Court   and  Chancery;    with 

Notices  of  their  Ancient  Discipline,  Customs  and  Entertainments;  an 
Account  of  the  Eminent  Men  of  Lincoln's  Inn^  the  Inner  Temple,  the 
Middle  Temple,  and  Gray's  Inn,  kc, ;  toj^ether  with  the  Regulations  as  to 
the  Admission  of  Students,  Keeping  '^rms,  Call  to  thenar,  &c  By 
Robert  R.  Pearce,  Esq.,  Barrister  at  Law.  Svo.  Hs,  cloth. 

The  Laws  of  Barbados.    (By  Authority.)    Boyal  Svo.  21s.  cloth. 
Le  Marchant's  Beport  of  Proceedings  of  the  House  of  Lords 

on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illus- 
trative of  the  Law  of  Legitimacy.  By  Sir  Dbmis  Lb  Marohant^  of 
Lincoln's  Inn,  Barrister  at  Law.    Svo.  18«.  boards. 

Finlason's  Dissertation  on  the  History  of  Hereditary  Dignities, 

particularly  as  to  the  Course  of  Descent  and  their  Forfeiture  by  Attainder, 
with  special  reference  to  the  Case  of  the  Earldom  of  Wiltes.  By  W.  F. 
FiNLASOir,  Esq.,  Barrister  at  Law,  Editor  of  ''Reeye's  History  of  the 

Knglish  Law."    8vo.  6s.  cloth. 

**  At  «n  inqulnr  into  an  important  qaettlon  of  peerage  law  it  cannot  ftU  to  have  much  inteiest 
for  not  a  few  readen/'— Xotf  JiagatOu. 

**  Mr.  Finlaaon  diseusaes  very  earefolly  the  modes  In  which  dlgnitiet  may  be  forfeited.  We 
heartily  recommend  it  aa  a  pleasant  study  to  laymen  and  lawyers.^— Xav  Thnet, 

Vonnan*s  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  forlnyentions.  By  J.  P.  Norman,  M.A.,  Barrister  at  Law.  Post 
8vo.,  78,  6d.  cloth. 

Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Proceed- 
ings in  the  Courts  of  Common  Law  at  Westminster.  By  Johk  Gbat,  ^Bsq., 
of  the  Middle  Temple,  Barrister  at  Law.    8yo.,  21s.  cloth. 

The  South  Anstralian  System  of  Conveyancing  by  Begistration 

of  Title.  By  Robrrt  R.  Tobrbits  and  Hbsirt  Gawleb,  Esq.,  Barrister, 
8vo.,  4s.  half  cloth. 

Elements  of  the  Logical  and  Experimental  Sciences  considered  in 

their  relation  to  the  Practice  of  the  Law.    8vo.  14s.  boards. 


O- 


-6 


^ 


Legal  EdnoatLon.   By  W.  A.  Jevons.   A  Paper  read  at  the  Sodal 

Science  Coog^ress  at  Leeds.    1871.    8vo.  6d.  sewed. 
Speecli  of  Sir  B.  Palmer,  Q.C.,  M.F.,  at  tlie  Annual  Meeting  of  the 

Legal  Education  Association  in  the  Middle  Temple  Hall,  1871;  with  a 
Report  of  the  Proceedings.    8vo.  1$.  sewed. 

The  Ancient  Land  Settlement  of  England.   A  Lecture  delivered  at 

University  College,  London,  October  17th,  1871.  By  J.  W.  Willis  Buhd, 
M.A.,  Professor  of  Constitutional  Law  and  History.    8vo.  1«.  sewed. 

The  Practice  of  the  Ecclesiastical  Conrts,  with  Porms  and  Tables 

of  Costs.  By  H.  C.  Cootb,  F.S.A.,  Proctor  in  Doctors'  CommonSy  &c 
8vo.  28«.  boards. 

Baker's  Compendinm  of  the  Statutes.  Cases  and  Decisions  af- 
fecting the  Office  of  Coroner.  By  William  Bakbb,  Coroner  of  Middlesex. 

12mo.  7#.  cloth. 

Greening's  Forms  of  Declarations,  Pleadings  and  other  Pro- 
ceedings in  the  Superior  Courts  of  Common  Law,  with  the  Common  Law 
Procedure  Act,  and  other  Statutes ;  Table  of  Officers'  Fees ;  and  the  New 
Rules  of  Practice  and  Pleading,  with  Notes.  By  Hbmrt  GaBENnra,  £sq.. 
Special  Pleader.    Second  Edition.    12mo.  lOs.  6d,  boards. 

Bowditch's  Treatise  on  the  History,  Bevenne  Laws,  and  Oovem- 

ment  of  the  Isles  of  Jersey  and  Guernsey,  to  which  is  added  the  recent  Acts 
as  to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channel 
Islands,  Forms,  Costs,  &c.  By  J.  BowDnoH|  Solicitor.  8to.  3«.  Ck2.  sewed. 

PuUing's  Practical  Compendinm  of  the  Law  and  Usage  of 

Mercantile  Accounts :  describing  the  various  Rules  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  «f oint  Stock  (companies'  Accounts,  and  the  Legal 
Regulations  for  their  Adjustment  under  the  Winding-up  Acts  of  1848 
and  1849.  By  Alkxandeb  Pulling,'  Esq.  of  the  Inner  Temple,  Barrister 
at  Law.  12mo.  9#.  boards. 

Leigh's  Abridgment  of  the  Law  of  Visi  Prins.     By  P.  Brady 

Leigh,  of  the  Inner  Temple,  Barrister  at  Law.    2  vols.  8vo.  £2 : 8«.  boards. 

Onmey*8  System  of  Short  Hand.  By  Thomas  Onmey.  First  pub- 
lished in  1740,  and  subsequently  improved.  17th  Edition.  12mo.  3«.  6d.  doth. 

**  GumeyV  b,  we  believe,  admitted  to  be  the  best  of  the  many  systems,  and  a  seventeenth 
edition  appears  to  attest  that  fact.*'— Zow  Time$. 

Jndge  Bedfield's  Law  of  Railways.     3id  Edition  (Boston,  U.  S.) 

2  vols,  royal  8vo.  £3:l0s.  cloth. 

Washbnm's  Law  of  Easements.    (Boston,  Q.  S.)    i  vol.  royal  8vo« 

£1:2#.6</.  cloth. 

.  Cutler  on  the  International  Law  of  Vavigable  Bivers.  8vo.  l«.  6d. 
sewed. 

LinUater's  Digest  of,  and  Index  to,  the  New  Bankruptcy  Act,  1869, 

and  the  accompanying  Acts.  By  John  Linklater,  Solicitor.  Second 
Edition.    Imperial  8vo.,  Ss.  GcL  sewed. 

MoseleVs  Law  of  Contraband  of  War;  comprising  all  tbe  American 

and  English  Authorities  on  tbe  Subject.  By  Jos£P^  Moselby,  Esq.,  B.C.L., 
Barrister  at  Law.     Post  8vo.  5«.  cloth. 

Br.  Deane*s  Law  of  Blockade,  as  contained  in  the  Judgments 

of  Dr.  Lusbington  and  the  Coses  on  Blockade  decided  during  18»4.  By 
J.  P.  Deane,  Tf.C.L.y  Advocate  in  Doctors'  Commons.    8vo.  IQs,  cloth. 
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The  Acts  for  the  Commntation  of  Tithes  in  England  and  Wales, 

with  Notes,  Observations,  and  an  Epitome  of  the  Law  of  Tithes.  Second 
Edition.    By  J.  T.  Sohouberg,  Esq.,  Q.G.     12mo.  7s,  cloth. 

A  Practical  Treatise  on  Life  Assurance ;  in  which  the  Statutes, 

&c.,  affecting  unincorporated  Joint  Stock  Companies  are  briefly  considered 
and  explained.  Second  Edition.  By  Frederick  Blayney,  Esq., 
Author  of  '^A  Treatise  on  Life  Annuities.^'    12mo.  78,  boards. 

Sewell*s  Treatise  on  the  Law  of  Sheriff,  with  Practical  Porms 

and  Precedents.  By  Richard  Clarke  Sew  ell,  Esq.,  D.C.L.,  Barrister 
at  Law.    8vo.  21«.  boards. 

The  Law  relating  to  Transactions  on  the  Stock  Exchange. 

By  Henry  Kbyser,  Esq.,  Barrister  at  Law.     12mo.,  8$,  cloth. 

Sewell's  Municipal  Corporation  Acts,  6  &  6  Will.  4,  c.  76,  and 

6  &  7  Will.  4,  cc.  103, 104, 105,  with  Notes,  and  Index.  By  R.  C.  Sewell, 
Esq.,  Barrister  at  Law.     12mo.  9«.  boards. 

A  Legigraphical  Chart  of  Landed  Property  in  England  from 

the  time  of  the  Saxons  to  the  present  ^ra.  By  Charles  Fearne,  Esq., 
Barrister  at  Law.    On  a  large  sheet,  6s,  coloured. 

Dwyer's  Compendinm  of  the  Principal  Laws  and  Begulations 

relating  to  the  Militia  of  Great  Britain  and  Ireland    12mo.  5«.  6d,  cloth. 

The  Conunon  Law  of  Kent;  or  the  Cnstoms  of  Oavelkind. 

With  an  Appendix  concerning  Borough  English.  By  T.  Robinson,  Esq. 
Third  Edition,  with  Notes  and  References  to  modem  Authorities,  by 
John  Wilson,  Esq.  Barrister  at  Law.    8vo.  IBs,  boards. 

The  Marriage  and  Begistration  Acts,  6  &  7  Will.  4,  caps. 

85,  86 ;  with  Instructions,  Forms,  and  Practical  lUrcctions.  The  Acts  of 
1837,  viz.  7  Win  4,  c.  1,  and  1  Vict  c.  22,  with  Notes  and  Index.  By 
J.  S.  BuRN^  Esq.,  Secretary  to  the  Commission,    12ino.  6s.  6d,  boards. 

A  Treatise  on  the  Law  of  fiaming,  Horse-Bacing,  and  Wagers. 

By  Frederic  Edwards,  Esq.^  Barrister  at  La\«.     12mo.  bs,  cloth. 

A  Digest  of  Principles  of  English  Law ;  arranged  in  the  order 

of  the  Code  Napoleon,  with  an  Historical  Introduction.  By  George 
Blaxland,  Esq.     Royal  8vo.  £l:4s,  boards. 

A  Treatise  on  the  Law  of  Commerce  and  Mannfactnres,  and 

the  Contracts  relating  thereto;  with  an  Appendix  of  Treaties,  Statutes,  and 
Precedents.  By  Joseph  Chitty,  Esq.  Barrister  at  Law.  4  vols,  royal 
8to.  £Q  :  6s.  boards. 

Anstey's  Pleader's  Onide;  a  Didactic  Poem,  in  Two  Parts. 

The  Eighth  Edition.     12mo.  7s,  boards. 

Hardy's  Catalogne  of  Lords  Chancellors,  Keepers  of  the  Great  Seal, 

and  Principal  Officers  of  the  High  Coart  of  Chancery.  By  Thomas 
DuFFDS  Hardy,  Principal  Keeper  of  Records.  Royoi  8vo.  20s,  cloth. 
(Only  250  copies  printed.) 

Pothier*s  Treatise  on  the  Contract  of  Partnership:  with  the 

Civil  Code  and  Code  of  Commerce  relating  to  this  Subject,  in  the  same 
Order.  Translated  from  the  French.  By  O.  D.  Tudor,  ^q.^  Barrister. 
8vo.,  6s,  cloth. 
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Browne's  Practical  Treatise  on  Actions  at  Law,  embracing  the 

Bubiects  of  Notice  of  Action ;  Limitation  of  Actions ;  neceseai^j  Parties  to 
and  proper  Forms  of  Actions,  the  Consequence  of  Mistake  tlierein ;  and  the 
Law  of  Costs  with  reference  to  Damages.  By  R.  J.  B&owMBy  Esq.,  of 
Lincoln's  Inn,  Special  Pleader.    8vo.,  IQs.  boards. 

Archdeacon  Hale's  Essay  on  the  Union  between  Church  and  State, 

and  the  Establishment  by  Law  of  the  Protestant  Reformed  Religion  in 
England,  Ireland,  and  Scotland.    By  W.  H.  Halb,  M.A.,  Archdeacon  of- 
XiOndon.    Bvo.  l».  sewed. 

**  ThU  is  the  production  of  a  very  able  man,  and  will  be  read  by  lawyers  as  well  as  by  dirines 
with  interest  and  advantage." — Law  Magazine. 

The  Judgment  of  the  Privy  Council  on  Appeal  in  the  Case  of 

Ilebbert  v,  Purchas..  Edited  by  Edward  Bollock,  of  the  Inner  Temple, 
Barrrster.at  Law,  Reporter  in  Privy  Council  for  the  Law  Journal  Reports. 
Royal  8yo.,  2«.  Qd.  sewed. 

Bemarks  upon  the  Agitation  consequent  on  the  Judgment  of  the 

Privy  Council  in  the  Case  of  Hebbert  v.  Purchas.  By  Canon  RoBEBTSONy 
M.A.    8vo.^  li.  sewed. 

Burd.er  v.  Heath.    Judgment  delivered  on  Hovember  2,  1861^ 

by  the  Rieht  Honorable  Stbphrn  Lusuington,  D.C.L.,  Dean  of  the 

Arches,    ^lio,  1 8.  sewed. 

The  Case  of  Long  «.  Bishop  of  Cape  Town,  embracing  the  opinions 

of  the  Judges  of  Colonial  Court  hitherto  unpublished,  together  with  the  de- 
cision of  the  Privy  Council,  and  Preliminary  Observations  by  the  Editor. 
Royal  6vo.,  6«.  sewed. 

The  Judgment  of  the  Dean  of  the  Arches,  also  the  Judgment  of 

the  PRIVY  COUNCIL,  in  Liddell  (clerk),  and  Home  and  others  a^inst 
Westerton,  and  Liddell  (clerk)  and  Park  and  Evans  against  Deal.  Edited 
by  A.  F.  Bayford,  LL.D.:  and  with  an  elaborate  analytical  Index  to  the 
whole  of  the  Judgments  in  these  Cases.    Royal  8vo.,  3«.  Od.  sewed. 

Hamel's  Law  of  Bitualism  in  the  United  Church  of  England  and 

Ireland.  With  Practical  Suggestions  for  Amendment  of  the  Law,  and  a 
Form  of  Bill  for  that  purpose.  By  F.  Harqayb  Hambl,  Esq.,  of  the 
Inner  Temple,  Barrister  at  Law.     Post  8vo.  Is.  sewed. 

Archdeacon  Hale*s  Inquiry  into  the  Legal  History  of  the  Supre- 
macy of  the  Crown  in  Matters  of  Religion,  with  especial  reference  to  the 
Church  in  the  Colonies ;  with  an  Appendix  of  Statutes.  By  W.  H.  Halb, 
M.A.,  Archdeacon  of  London.     Royal  8vo.  4ir.  cloth. 
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